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Ice. — See  Act  of  God;  Affreightment;  Frost. 

Identification. — Proof  in  a  legal  proceeding  that  a  person, 
document,  or  other  thing  is  that  which  it  is  alleged  to  be. 

Identity. — The  identity  of  a  person,  document,  or  thing  if  in 
issue  must  be  proved  by  some  person  who  was  acquainted  at  first 
hand  with  the  person  or  thing,  or  is  able  as  attesting  witness  or 
otherwise  (28  &  29  Vict.  c.  18,  s.  7)  to  authenticate  the  document 
as  genuine  and  as  emanating  from  the  person  whose  it  purports  to 
be.  This  rule  is  subject  to  exception  in  pedigree  cases,  with  respect 
to  the  identity  of  persons  who  are  dead  and  were  not  personally 
known  to  any  available  living  witness  (Taylor,  s.  635). 

Persons. — It  is  the  practice  of  the  police  where  they  have  in  custody 
a  pereon  suspected  of  crime  or  possession  of  goods  supposed  to  have  been 
criminally  or  unlawfully  obtained  to  place  the  prisoner  among  persons 
of  a  similar  appearance,  and  the  goods  with  other  like  goods,  and  ask 
the  prosecutor  or  other  person  to  pick  out  the  person  or  goods. 

All  prisoners  convicted  or  unconvicted  may  be  photographed  or 
their  anthropometric  measurements  (including  finger  prints)  taken 
with  a  view  to  verifying  their  identity  in  future  criminal  proceedings 
(34  &  35  Vict.  c.  112,  s.  6 ;  39  «fe  40  Vict.  c.  23,  s.  2  ;  54  &  55  Vict.  c.  69,  s.  8 ; 
61  &  62  Vict.  c.  41).  The  Home  Ottice  has  made  regulations  on  the  subject 
(see  St.  R.  &  0.,  Rev.  1904,  vol.  x.,  sub  tit.  "  Prison,  England,"  pp.  6, 77). 
The  powers  given  under  the  Prisons  Act,  1898,  61  &  62  Vict.  c.  41,  for 
making  regulations  are  extended  to  inebriates  by  the  Inebriates  Act, 
1898,  61  &  62  Vict.  c.  60,  and  regulations  under  the  latter  Act  have 
been  made  by  the  Home  Secretary  (see  St.  R.  k  0.,  Rev.  1904,  vol.  vl, 
sub  tit.  "  Inebriate  ").  All  regulations  have  to  be  laid  before  Parliament. 
Neither  the  Acts  nor  the  Regulations  make  the  photograph  or  measure 
evidence,  but  it  is  frequently  used  to  establish  identity  in  subsequent 
prosecutions,  and  the  procedure  appears  to  have  been  contemplated  and 
to  be  lawful  and  regular  {Beamish  v.  Beamish^  1876,  Ir.  Rep.  10  Eq.413; 
R.  V.  Tolson,  1864,  4  F.  &  F.  103). 

Identification  by  reference  to  photographs  is  permitted  in  divorce 
cases  where  the  person  to  be  identified  cannot  be  brought  before  the 
Court  to  be  confronted  with  the  witness.  But  this  mode  of  proof  is 
narrowly  watched,  and  except  under  very  special  circumstances,  the 
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Court  will  not  act  upon  identification  by  a  photograph  only  {Frith  v. 
Frith,  [1896]  P.  74). 

Where  the  identity  of  parties  to  an  action  is  called  in  question,  the 
solicitor  may  be  called  to  identify  his  client  as  party  to  any  affidavit  or 
pleading  filed  therein  (Taylor,  s.  935). 

Collateral  facts  not  otherwise  relevant  are  admissible  to  show  the 
identity  of  a  person  accused  of  crime  or  to  rebut  an  alibi  (Taylor, 
ss.  336,  337). 

Presumptions  in  favour  of  identity  are  made  from  identity  of  name 
or  from  replies  in  correspondence  (Taylor,  ss.  1856-1860). 

Goods. — In  the  case  of  goods,  if  a  question  of  identity  arises  it  is 
usual  to  produce  the  articles  in  Court  and  let  the  jury  judge  by  their 
own  senses ;  but  witnesses  may  be  called  who  have  seen  the  goods  and 
can  give  their  opinion  as  to  whether  they  are  the  goods  in  question 
(Taylor,  ss,  555a). 

Where  in  an  indictment  an  allegation  is  made  descriptive  of  the 
identity  of  some  thing,  it  must  as  a  general  rule  be  proved  as  made 
subject  to  the  power  to  amend  (14  &  15  Vict.  c.  100,  s.  1),  where  the 
discrepancy  between  allegation  and  proof  is  not  essential  (Archbold, 
Cr.  PL,  23rd  ed.,  300). 

Documents. — Where  identification  of  a  document  depends  on  questions 
as  to  handwriting,  the  evidence  admissible  is  that  of  a  man  who  knows 
the  handwriting  of  the  person  alleged  to  have  written  or  signed  it  or 
who  is  an  expert  in  or  experienced  in  handwriting,  and  comparison  of 
authentic  writings  of  the  supposed  writer  is  permitted  (see  28  &  29  Vict, 
c.  18,  s.  8 ;  B,  V.  Silverlock,  [1894]  2  Q.  B.  766 ;  Taylor,  ss.  1862  et  seq.). 

In  the  case  of  documents,  such  as  wills,  deeds,  etc.,  it  is  essential  to 
prove  the  identity  of  the  signatory  with  the  testator  or  person  as  whose 
will  or  document  it  is  tendered. 

In  the  case  of  judgments  and  depositions  or  signed  statements,  the 
parties  to  the  judgments  and  the  deponents,  etc.,  must  be  identified  to 
render  them  admissible  against  the  person  against  whom  they  are 
tendered  (Taylor,  ss.  467-469,  892,  1684-1710). 

Authorities. — Taylor  on  Evidence  (referred  to  above  as  Taylor),  1906, 
10th  ed. ;  Archbold's  Criminal  Pleading,  1905,  23rd  ed. ;  and  Stephen's 
Digest  of  Evidence,  1904,  6th  ed.  See  Evidence;  and  Medical 
Jurisprudence. 

IdiO't. — Definition  of  Term. — The  term  "  idiot "  (Gr.  l^tos,  a  private 
person,  one  who  does  not  hold  any  public  office,  and  l^wt^s;  Latin 
idiota,  an  ignorant  and  illiterate  person)  is  defined  by  Coke  (Beverley's 
Case,  1  Jac.  i.  4  Co.  Eep.  124)  as  one  "who  from  his  nativity,  by  a 
perpetual  infirmity,  is  non  compos  mentis,"  and  by  Hale  (1  P.  C.  29)  as 
"  fatuity,  a  nativitate  vel  dementia  naturalis."  The  differentiating  mark 
between  idiocy  and  lunacy  is  that  the  former  is  a  natural  (a  nativitate) 
while  the  latter  is  an  acquired  or  supervening  (accidentalis,  adventitia) 
incapacity.  It  should  be  noted,  however,  that  the  word  "  lunatic "  in 
sec.  341  of  the  Lunacy  Act,  1890,  includes  "  idiot "  where  not  incon- 
sistent with  the  context.  For  further  information  as  to  the  distinctive 
terminology  of  the  law  of  lunacy,  see  the  article  Lunacy. 

Criteria  of  Idiocy. — Several  of  the  old  writers  attempted  to  determine 
the  presence  or  absence  of  idiocy  for  legal  purposes  by  arbitrary  tests, 
such  as  a  capacity  to  count  twenty  pence  (Fitzherbert,  N.  B.  233,  and 
cp.  Staund,  Pr.  Beg.  34),  or  to  measure  a  yard  of  cloth  (Swinburne, 
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Testaments,  69).  But  as  Hale  points  out,  these  criteria  are  merely 
valuable  as  "  evidences  "  (1  P.  C.  29),  and  the  question  of  idiocy  or  non- 
idiocy  is  one  of  fact.  It  would  probably  be  determined  now  by  a 
standard  similar  to  that  which  is  adopted  with  reference  to  lunacy, 
namely,  capacity  or  incapacity  in  regard  to  the  particular  matter  or 
class  of  matters  which  brings  the  mental  condition  of  the  alleged 
idiot  mh  jvMce. 

There  is  no  direct  authority  for  this  proposition.  But  it  is  supported 
by  what  has  taken  place  in  regard  to  deaf,  and  blind  and  deaf,  mutes, 
who  are  in  law  presumed  to  be  idiots  (Co.  Litt.  42  (&)),  but  as  to  either 
of  which  classes  the  presumption  may  now  be  rebutted.  See  article 
Deaf  and  Dumb  Persons. 

Most  of  the  questions  of  civil  and  criminal  law  which  arise  in  con- 
nection with  idiocy  cannot  properly  be  separated  in  treatment  from 
those  which  arise  in  connection  with  Lunacy,  and  are  accordingly  dealt 
with  under  that  head.  There  are,  however,  certain  special  statutory 
provisions  with  reference  to  idiots  which  must  be  noticed  here. 

Criminal  Idiots. — The  Criminal  Lunatics  Act,  1838,  1  &  2  Vict. 
c.  14,  provides  for  the  apprehension  of  dangerous  idiots,  likely  to  commit 
indictable  of!'ences.  See  as  to  these  provisions,  the  article  Asylums, 
Vol.  I.,  at  p.  610. 

Hospitals,  etc.,  for  Idiots. — The  Idiots  Act,  1886,  49  «&  50  Vict.  c.  25, 
a  statute  whose  provisions  were  originally  included  in  the  Lunacy  Act, 
1885,  but  were  afterwards  embodied  in  a  separate  measure  in  accord- 
ance with  a  generally-expressed  desire,  provides  for  the  admission  into 
hospitals,  institutions,  and  licensed  houses  of  idiots  and  imbeciles,  and 
for  their  care,  education,  and  training  therein.  For  the  purposes  of  the 
Act  "  idiots  "  or  "  imbeciles  "  do  not  include  lunatics  (s.  17).  The  Act 
does  not  extend  to  Scotland  or  Ireland  (s.  2).  An  idiot  or  imljecile 
from  birth,  or  from  an  early  age,  may,  if  under  age,  be  placed  by  his 
parents  or  guardians,  or*  by  any  person  undertaking  and  performing 
towards  him  the  duty  of  a  parent  or  guardian,  and,  until  of  full  age, 
detained  in  any  hospital,  institution,  or  licensed  house  registered  under 
the  Act  for  the  care  of  idiots  or  imbeciles,  upon  the  certificate  (see 
Sched.  Form  1)  of  a  medical  practitioner  (for  definition  of,  see  sec.  841 
of  the  Lunacy  Act,  1890)  that  the  person  to  whom  the  certificate 
relates  is  capable  of  receiving  benefit  from  such  hospital,  etc.,  accom- 
panied by  a  statement  of  particulars  by  the  guardian,  etc.  (s.  4). 

Provision  is  also  made  for  the  retention  and  admission  of  idiots  and 
imbeciles  after  full  age  with  the  consent  in  writing  of  the  Commissioners 
in  Lunacy  (s.  5),  as  to  whom,  see  article  Asylums,  Vol.  I.,  at  p.  598. 
The  Commissioners  may  at  any  time  make  an  order  for  the  discharge  of 
any  inmate  of  these  institutions  (s.  6).  Notices  of  reception  are  to  be 
sent  to  the  Commissioners  in  Lunacy  within  fourteen  days.  Senible,  the 
time  would  be  reckoned  exclusively  of  the  day  of  reception  and  inclu- 
sively of  the  last  day.  See  liules  in  Lunacy,  1892,  r.  7.  Notices  of 
death  or  discharge  are  to  be  sent  to  the  Commissioners  forthwith  (s.  10). 
There  are  also  provisions  for  inspection  by  the  Commissioners  once  at 
least  in  every  twelve  months  (s.  12),  for  the  keeping  of  a  medical  journal 
{as  to  which,  see  the  Commissioners  Rules,  1895,  r.  1  (1)  {d))  in  every 
hospital  (s.  13),  for  the  residence  of  a  medical  practitioner  in  such 
hospitals,  etc.  (s.  14),  saving  the  rights  of  guardians  to  send  pauper 
idiots  or  imbeciles  to  such  hospitals  and  receive  parliamentary  grants 
in  respect  of  such  patients  (s.  16),  and  enabling  the  committee  of 


4  IDLE  AND  DISORDEELY  PEESON" 

management  to  grant  superannuation  allowances  (s.  11).  Eegistration 
may  be  obtained  on  application  by  the  managing  committee  or  principal 
officer  of  the  hospital,  etc.,  to  the  Commissioners  in  Lunacy,  and  no  idiot 
or  imbecile  can  be  received  till  after  a  certificate  of  registration  has  been 
granted  (s.  7).  Applications  should  be  addressed  to  the  Secretary,  Com- 
missioners in  Lunacy,  19  Whitehall  Place,  London,  S.W.,  and  should  be 
marked  on  the  left  hand  upper  corner  "  Idiots  Act,  1886  "  (41st  Eeport, 
Commissioners  in  Lunacy,  Appx.  P.,  p.  371).  Certain  provisions  of  the 
Lunacy  Acts,  1890-91,  do  not  apply  to  this  Act,  namely,  those  relating 
to  (a)  the  registration  and  regulation  of  hospitals,  asylums,  and  licensed 
houses ;  (b)  the  orders,  certificates,  or  reports  necessary  for  the  reception, 
etc.,  of  lunatics ;  (c)  care,  treatment,  and  visitation  of  lunatics ;  (d)  the 
books  to  be  kept  and  reports  to  be  made  concerning  lunatics  (s.  11). 

The  expression  "  lawfully  detained  as  a  lunatic  though  not  so  found 
by  inquisition  "  as  used  in  sec.  116  (1)  (c)  of  the  Lunacy  Act,  1890,  53  & 
54  Vict.  c.  5,  means  "  lawfully  detained  "  under  the  provisions  of  the 
Acts  of  Parliament  of  this  country,  and  consequently  there  is  jurisdiction 
to  make  administrative  orders  in  the  case  of  a  person  of  unsound  mind 
not  so  found,  who  is  detained  in  accordance  with  the  provisions  of  the 
Idiots  Act,  1886,  49  &  50  Vict.  c.  25  (In  re  Whalley,  [1906]  1  Ch.  565). 

In  their  report  for  1906  the  Commissioners  in  Lunacy  suggest  the 
amendment  of  the  provisions  of  the  Idiots  Act  regulating  the  institu- 
tions for  the  care  and  training  of  idiots.  They  point  out  (Eeport,  p.  63) 
that  an  idiot  institution  once  registered  may  be  so  completely  varied 
by  alterations  and  additions  as  to  have  its  whole  character  changed 
without  reference  to  the  Commissioners  or  any  outside  authority.  See- 
article  Asylums. 

[^Authorities. — Archbold's  Lunacy,  5th  ed.,  1894;  Wood  Eenton  on 
Lunacy,  1896 ;  and  as  to  criteria  of  idiocy.  Pope  on  Lunacy,  2nd  ed.] 

Idle  and  Disorderly  Person.— See  Vagabond. 

If. — The  word  "if"  in  a  stipulation  generally  creates  a  condition 
precedent.  See  Bromfield  v.  Crowder,  1  Bos.  &  Pul.  IST.  S.  313  and  926, 
and  other  cases  cited  in  Stroud,  Jud.  Diet.  The  words  "  if  they  shall 
think  fit"  do  not  dispense  with  the  necessity  for  the  exercise  of  a 
judicial  discretion.  See  B.  v.  Boteler,  1864,  33  L.  J.  M.  C.  101.  For 
other  juxtapositions  of  "  if,"  see  such  headings  as  Necessary,  Possible, 
Eequired. 

Ignoramus. — See  Indictment. 

Ignorance  of  Fact  and  Law.— See  Maxims,  Legal 
{Ignorantia  juris) ;  Mistake. 

Illegal  Employment. — See  Illegal  Practices. 

Illegal  Hiring. — See  Illegal  Practices. 

Illegality. — As  to  effect  of,  on  contract,  see  Contract,  Unlawful 
Agreements,  Vol.  III.,  p.  545.     See  Conditions,  Vol.  III.,  pp.  418,  423. 

Illegal  Payments. — See  Illegal  Practices. 
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I.  ILLEGAL  PRACTICES  AT  PARLIAMENTARY  ELECTIONS. 

Meaning  and  Nature  of  Illegal  Practices. — Illegal  practices  are 
certain  offences  in  relation  to  elections  which  are  forbidden  by  the 
Corrupt  and  Illegal  Practices  Prevention  Acts,  1883  and  1895  (46  &  47 
Vict.  c.  51  and  58  &  59  Vict.  c.  40).  In  the  case  of  an  illegal  practice 
the  offence  consists  in  the  doing  of  the  prohibited  act ;  the  motive  or 
intention  with  which  the  act  was  done  is  immaterial.  An  illegal  prac- 
tice is  thus  distinguishable  from  a  corrupt  practice,  to  the  commission 
of  which  a  corrupt  intent  is  an  essential  (see  Corrupt  Practices).  An 
illegal  practice  is  an  act  prohibited  by  the  legislature,  whether  it  be 
done  honestly  or  dishonestly,  the  question  involved  being  not  one  of 
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intention,  but  whether,  in  point  of  fact,  the  enactments  have  been 
contravened  (see  Barrow-in-Furness,  1886,  4  O'M.  &  H.  77;  Walsall, 
1892,  ibid.  129). 

Certain  acts  and  payments  in  relation  to  parliamentary  elections 
were  for  the  first  time  forbidden  and  made  illegal  practices  by  the 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883.  The  making  or 
publishing  of  any  false  statement  of  fact  as  to  the  personal  character 
or  conduct  of  a  candidate  for  the  purpose  of  affecting  the  return  was 
subsequently  made  an  illegal  practice  by  the  Corrupt  and  Illegal  Prac- 
tices Prevention  Act,  1895,  entailing  the  same  consequences  as  regards 
loss  of  seat,  penalties,  and  incapacities  as  the  illegal  practices  under  the 
Act  of  1883. 

An  illegal  practice  avoids  an  election,  and  involves  certain  penalties 
and  incapacities,  but  where  committed  inadvertently  or  accidentally 
provision  is  made  for  obtaining  relief  (see  post  under  the  head  Eelief 
FROM  THE  Consequences  of  Illegal  Practices,  etc.;  see  also  the  article 
Eelief  (Electoral).  It  should,  moreover,  be  observed  that  some  illegal 
practices  avoid  an  election  when  committed  by  the  candidate  or  any  of 
his  agents  (see  Agency  (Election)),  others  avoid  an  election  only  when 
committed  by  the  candidate  or  his  Election  Agent,  including  the  sub- 
agent  in  each  polling  district  (see  Election  Agent).  In  three  recent 
cases  {Cockermouth,  1901,  5  O'M.  &  H.  155 ;  Monmouth,  1901,  ibid.  166 ; 
and  Atterdiffe,  1906,  ibid.  218)  petitions  were  based  solely  upon  charges 
of  illegal  practices,  and  in  Monmouth,  1901,  supra,  the  election  was 
avoided  upon  those  grounds. 

In  addition  to  illegal  practices  the  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883,  created  the  offences  of  Illegal  Payment,  Illegal 
Employment,  and  Illegal  Hiring,  which  do  not  avoid  the  election  unless 
committed  by  the  candidate  himself,  or  by  his  Election  Agent  or  sub- 
agents  (see  C.  &  I.  P.  P.  Act,  1883,  ss.  21  (2)  and  25  (2)),  but  subject  the 
offender  to  penalties. 

The  offences  of  Illegal  Payment,  Illegal  Employment,  and  Illegal 
Hiring  are  not  strictly  illegal  practices,  but  such  offences  become  illegal 
practices  and  avoid  the  election  when  committed  by  the  candidate  him- 
self or  by  his  Election  Agent,  it  being  provided  that  a  candidate  or  the 
Election  Agent  of  a  candidate  who  is  personally  guilty  of  an  offence  of 
illegal  payment,  employment,  or  hiring,  is  guilty  of  an  illegal  practice 
(see  C.  &  I.  P.  P.  Act,  1883,  s.  21  (2)).  It  is,  therefore,  convenient  to 
include  an  account  of  these  offences  in  this  article. 

Liability  for  illegal  acts  commences  as  soon  as  a  candidate  has  come 
before  the  constituency  with  a  view  to  election  at  the  ensuing  elec- 
tion (see  Allcott  v.  Emden,  1904,  68  J.  P.  434 ;  and  see  further,  as  to 
the  commencement  of  a  candidate's  liability  for  illegal  practices,  the 
articles  Agency  (Election);  Candidate  ;  Corrupt  Practices  ;  Election 
Expenses). 

Illegal  Practices,  and  Illegal  Payment,  Employment,  and  Hiring 
are  offences  punishable  on  summary  conviction,  and  are  not  indictable 
offences. 

The  various  acts  and  omissions  constituting  these  offences  will  now 
be  considered  in  detail. 

Payments  for  Conveyance  of  Voters  to  Poll. — The  making  of  any  pay- 
ment, or  contract  for  payment,  for  the  purpose  of  promoting  or  procuring 
the  election  of  a  candidate  at  an  election,  on  account  of  the  conveyance 


ILLEGAL  PRACTICES 


of  electors  to  or  from  the  poll,  whether  for  the  hiring  of  horses  or  car- 
riages or  for  railway  fares  or  otherwise,  is  prohibited  (C.  &  I.  P.  P.  Act, 
1883,  s.  7  (1)  (ci))',  and,  subject  to  such  exception  as  may  be  allowed  in 
pursuance  of  the  Act,  if  any  such  payment  or  contract  for  payment  is 
knowingly  made  in  contravention  of  the  section,  either  before,  during, 
or  after  an  election,  the  person  making  the  same  is  guilty  of  an  illegal 
practice,  and  any  person  receiving  such  payment  or  being  party  to  such 
contract  knowing  the  same  to  be  in  contravention  of  the  Act,  is  also 
guilty  of  an  illegal  practice  (ibid.,  s.  7  (2)). 

As  to  the  construction  of  the  words  "  knowingly  made  in  contraven- 
tion of  this  section,"  see  Pontefract,  1893,  Day's  El.  Cos.  62. 

In  a  recent  case  certain  payments  made  on  behalf  of  the  respondent 
in  respect  of  stabling  and  baiting  horses  sent  from  a  distance,  for  the 
purpose  of  conveying  voters  to  the  poll,  were  held  to  be  payments  made 
on  account  of  the  conveyance  of  electors  to  or  from  the  poll  within  the 
meaning  of  the  section  {Lichfield,  1895,  5  O'M.  &  H.  30). 

The  payment  of  any  sum,  however  small,  for  the  conveyance  of  a 
voter  to  the  poll  or  from  the  poll  will  avoid  an  election,  but  the  Court 
has  power  to  grant  relief  when  it  comes  to  the  conclusion  that  a  parti- 
cular offence  was  of  a  trivial,  unimportant,  and  limited  character  (see 
Southampton,  1895,  5  O'M.  &  H.  20;  see,  however,  Mauhtonc,  1906, 
5  O'M.  &  H.  202;  see  also  post  under  the  head  Relief  from  the 
Consequences  of  Illegal  Practices,  etc.;  and  the  article  Relief 
(Electoral)). 

But  payment  on  account  of  the  conveyance  of  voters  by  sea  is  lawful 
in  certain  cases,  it  being  expressly  provided  that,  where  the  nature  of 
a  country  is  such  that  any  electors  residing  therein  are  unable  at  an 
election  for  the  county  to  reach  their  polling  place  without  crossing  the 
sea  or  a  branch  or  arm  of  the  sea,  the  Act  is  not  to  prevent  the  provi- 
sion of  means  for  conveying  such  electors  by  sea  to  their  polling  places 
(C.  &  I.  P.  P.  Act,  1883,  8. 48).  The  amount  of  payment  for  such  means 
of  conveyance  may  be  in  addition  to  the  maximum  amount  of  expenses 
allowed  by  the  Act  {ibid. ;  see  also  Election  Expenses). 

A  charge  in  a  {petition  of  an  illegal  practice  under  sec.  7  of  the 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  must  allege  that  the 
ofifence  was  committed  by  the  candidate,  or  his  Election  Agent  or  sub- 
agent.  Where  an  offence  of  illegal  hiring  under  sec.  14  of  the  Act 
is  charged  in  the  petition  the  Court  will  not  amend  the  petition  at 
the  trial  so  as  to  form  a  charge  under  sec.  7  (see  Manchester,  1892, 
4  O'M.  &  H.  121). 

Any  corrupt  promise  to  pay,  or  payment  of,  the  expenses  of  the 
conveyance  of  voters  to  the  poll  in  consideration  of  their  voting  for  a 
particular  candidate  would  amount  to  bribery  (see  Cooper  v.  Slade,  1858, 
6H.  L.  C.  746;  10  E.  R.  1480). 

In  Maidstone,  1906,  5  O'M.  &  H.  202,  it  was  proved  that  late  in  the 
afternoon  of  the  polling  day  an  old  man  had  been  conveyed  from  some 
distance  into  the  town  by  motor  car  on  behalf  of  the  respondent. 
Having  voted  he  missed  the  motor  car  which  was  provided  to  take 
him  home,  and  on  applying  at  the  central  committee  room  he  was  given 
Is.  6d.  for  his  railway  fare.  On  these  facts  bribery  by  payment  of  the 
voter's  travelling  expenses  was  charged  in  the  petition,  and  also  illegal 
payment ;  but  Grantham,  J.,  held  that  this  did  not  amount  to  bribery, 
nor  was  it  an  illegal  payment  within  the  Act. 
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Payments  for  Exhibition  of  Addresses,  Bills,  or  Notices. — The  making 
of  any  payment,  or  contract  for  payment,  for  the  purpose  of  promoting 
or  procuring  the  election  of  a  candidate  at  any  election,  to  an  elector 
on  account  of  the  use  of  any  house,  land,  building,  or  premises,  for  the 
exhibition  of  any  address,  bill,  or  notice,  or  on  account  of  the  exhibition 
of  any  address,  bill,  or  notice,  is  prohibited  (C.  &  I.  P.  P.  Act,  1883, 
s.  7  (1)  (&)).  Subject  to  such  exception  as  may  be  allowed  in  pursuance 
of  the  Act,  if  any  payment  or  contract  for  payment  is  knowingly  made 
in  contravention  of  the  section,  either  before,  during,  or  after  an  election, 
the  person  making  the  same,  and  any  person  receiving  such  payment,  or 
being  a  party  to  any  such  contract,  knowing  the  same  to  be  in  contra- 
vention of  the  Act,  are  guilty  of  illegal  practices  {ibid.,  s.  7  (2)).  There 
is,  however,  this  exception,  that  where  it  is  the  ordinary  business  of  an 
elector  as  an  advertising  agent  to  exhibit  for  payment  bills  and  adver- 
tisements, a  payment  to,  or  contract  with,  him  is  not  to  be  deemed  to 
be  an  illegal  practice  {ibid.,  s.  7  (3)). 

For  decisions  as  to  what  is  an  address,  bill,  or  notice,  see  Ste-pney, 
1886,  4  O'M.  &  H.  52;  see  also  Barrow-in-Furness,  1886,  ibid.  76; 
Pontefract,  1893,  Day's  El.  Gas.  126. 

As  to  the  allowance  of  exceptions  in  pursuance  of  the  Act,  see  post 
under  the  head  Kelief  from  the  Consequences  of  Illegal  Pkactices, 
ETC. ;  see  also  the  article  Eelief  (Electoral). 

Payments  for  Excessive  Number  of  Committee  Booms. — The  making  of 
any  payment,  or  contract  for  payment,  for  the  purpose  of  promoting  or 
procuring  the  election  of  a  candidate,  on  account  of  any  committee  room 
in  excess  of  the  number  allowed  by  the  Act  is  prohibited  (C.  &  I.  P.  P. 
Act,  1883,  s.  7  (1)  (c)).  Subject  to  such  exception  as  may  be  allowed 
in  pursuance  of  the  Act,  if  any  such  payment  or  contract  for  payment 
is  knowingly  made  in  contravention  of  the  section,  either  before,  during, 
or  after  an  election,  the  person  making  the  same  is  guilty  of  an  illegal 
practice,  and  any  person  receiving  such  payment,  or  being  party  to  any 
such  contract,  knowing  the  same  to  be  in  contravention  of  the  Act,  is 
also  guilty  of  an  illegal  practice  {ibid.,  s.  7  (2)).  The  number  of  com- 
mittee rooms  allowed  is  in  a  county  one  central  committee  room,  and 
in  addition  a  number  of  committee  rooms  not  exceeding  one  for  each 
polling  district  in  the  county,  and,  where  the  number  of  electors  in  a 
polling  district  exceeds  five  hundred,  one  additional  committee  room  for 
every  complete  five  hundred  electors  over  and  above  the  first  five 
hundred.  In  a  borough  one  committee  room,  and,  if  the  number  of 
electors  in  the  borough  exceeds  five  hundred,  then  a  number  not 
exceeding  one  for  every  complete  five  hundred  electors,  and  if  there 
is  a  number  of  electors  over  and  above  any  complete  five  hundred  or 
complete  five  hundreds,  then  one  committee  room  for  such  number 
although  not  amounting  to  a  complete  five  hundred  {ibid.  Sched.  I, 
Part  II.). 

The  Act  only  limits  the  number  of  committee  rooms  for  which 
payment  may  be  made ;  there  is  no  restriction  as  to  the  use  of  rooms 
as  committee  rooms  where  no  expense  is  incurred. 

Whether  a  room  is  used  as  a  committee  room  is  in  each  case  a 
question  of  fact  to  be  determined  by  the  circumstances.  The  Act  of 
1883  provides  that  the  expression  "committee  room"  is  not  to  include 
any  house  or  room  occupied  by  a  candidate  at  an  election  as  a  dwelling 
by  reason  only  of  the  candidate  there  transacting  business  with  his 
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agents  in  relation  to  the  election ;  nor  is  any  room  or  building  to  be 
deemed  to  be  a  committee  room  for  the  purposes  of  the  Act  by  reason 
only  of  the  candidate  or  any  of  his  agents  addressing  electors,  committee- 
men, or  others  therein  (see  sec.  64).  Beyond  this  there  is  no  definition 
of  a  committee  room. 

In  a  recent  case  where  a  candidate  had  taken  a  house  in  the  con- 
stituency, and  had  built  at  the  farther  end  of  the  yard  a  room  which 
he  had  furnished  as  a  club-room,  and  which  he  had  allowed  the  Radical 
Association  to  use  as  a  club  for  its  meetings,  and  during  the  election 
it  was  used  as  a  committee  room,  the  candidate  paid  all  the  expenses  in 
connection  with  the  room  and  did  not  include  any  of  them  in  his  return 
of  election  expenses,  it  was  held  that  he  had  committed  an  offence  in 
not  returning  such  expenses  (St.  George's,  1896,  5  O'M.  &  H.  114).  As 
to  the  allowance  of  exceptions,  see  jjost  under  the  head  Relief  from  the 
Consequences  of  Illegal  Practices,  etc. 

The  use  of  any  room  as  a  committee  room  on  premises  w^here 
intoxicating  liquor  or  refreshment  is  sold,  or  in  any  public  elementary 
school  in  receipt  of  an  annual  parliamentary  grant,  is  illegal,  and 
amounts  to  an  illegal  hiring  (see  sec.  20 ;  see  also  post  under  the  head 
Illegal  Hiring). 

Experises  in  Excess  of  Maximum  Allowed. — No  sum  may  be  paid  and 
no  expense  may  be  incurred  by  a  candidate  at  an  election  or  his  Election 
Agent,  whether  before,  during,  or  after  an  election,  on  account  of  or  in 
respect  of  the  conduct  or  management  of  the  election  in  excess  of  the 
maximum  allowed  by  the  Corrupt  and  Illegal  Practices  Prevention  Act, 
1883  (see  ibid.,  s.  8  (1)).  Any  candidate  or  Election  Agent  knowingly 
acting  in  contravention  of  this  section  is  guilty  of  an  illegal  practice 
(ibid.,  8.  8  (2)).  This  provision  is,  however,  subject  to  such  exception  as 
may  be  allowed  in  pursuance  of  the  Act  (see  ihid.,  s.  8  (1) ;  see  also  jiost 
under  the  head  Relief  from  the  Consequences  of  Illegal  Practices, 
ETC. ;  and  see  the  article  Relief  (Electoral)). 

As  to  the  maximum  amount  of  expenses  allowed,  and  as  to  the  com- 
mencement of  a  candidate's  liability  with  regard  to  election  expenses, 
see  the  article  Election  Expenses;  see  also  Candidate;  Election 
Agent.  As  to  expenditure  in  excess  of  the  legal  maximum,  see  the 
judgments  in  Haggerston,  1896,  5  O'M.  &  H.  69 ;  Great  Yarmouth,  1906, 
5  O'M.  &  H.  188. 

It  should  be  observed  that  the  provisions  of  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  prohibiting  the  payment  of  any  sums, 
and  the  incurring  of  any  expense  in  excess  of  the  maximum,  do  not 
affect  the  right  of  any  creditor  who  when  the  expense  was  incurred  was 
ignorant  of  its  being  in  contravention  of  the  Act  (see  ibid.,  s.  19). 

Voting  by  Prohibited  Persons. — Any  person  who  votes,  or  induces  or 
procures  any  person  to  vote,  at  any  election,  knowing  that  he  or  such 
person  is  prohibited,  whether  by  the  Act  of  1883  or  by  any  other  Act, 
from  voting  at  such  election,  is  guilty  of  an  illegal  practice  (C.  &  I.  P.  P. 
Act,  1883,  s.  9  (1)). 

But  a  candidate  is  not  liable,  nor  will  his  election  be  avoided,  for  any 
such  illegal  practice  committed  by  his  agent  other  than  his  Election 
Agent  or  sub-agent  (ibid.,  ss.  9  (3)  and  25  (2);  see  also  Election 
Agent). 

In  one  case,  where  the  Election  Agent  was  charged  with  procuring 
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persons  who  were  disqualified  to  vote,  it  was  said  that  it  is  incumbent 
on  the  agent  who  employs  persons  who  are  disqualified  by  being  em- 
ployed for  payment  at  the  election  to  warn  them  not  to  vote,  but  it  was 
held  that,  although  he  did  not  take  enough  trouble  to  prevent  them  from 
voting,  he  did  not  actually  procure  them  to  vote,  so  that  his  conduct  did 
not  amount  to  an  illegal  practice  (see  Stepney,  1892,  4  O'M.  &  H.  178  ; 
see  also  Lichfield,  1895,  5  O'M.  &  H.  29). 

As  to  what  persons  are  prohibited  by  statute  from  voting  at  elections, 
see  the  article  Franchise  (Electoral)  ;  see  also  Eegistration. 

An  elector  who  has  within  six  months  before  or  during  any  election 
been  retained,  hired,  or  employed  for  any  of  the  purposes  of  the  election 
for  reward,  by  or  on  behalf  of  any  candidate,  as  agent,  clerk,  or  mes- 
senger, etc.,  is  not  entitled  to  vote  at  such  election,  and  if  he  does  vote 
is  guilty  of  a  misdemeanor  (see  Representation  of  the  People  Act,  1867, 
30  &  31  Vict.  c.  102,  s.  11). 

PuUishing  False  Statement  of  Withdraival  of  Candidate. — Any  person 
who,  before  or  during  an  election,  knowingly  publishes  a  false  statement 
of  the  withdrawal  of  a  candidate  at  such  election  for  the  purpose  of 
promoting  or  procuring  the  election  of  another  candidate  is  guilty  of  an 
illegal  practice  (C.  &  I.  P.  P.  Act,  1883,  s.  9  (2)).  But  a  candidate  is 
not  liable,  nor  will  his  election  be  avoided,  for  such  an  illegal  practice 
committed  by  his  agent  other  than  his  Election  Agent  or  sub-agent 
{ibid.,  ss.  9  (3)  and  25  (2) ;  see  also  Election  Agent). 

Publishing  Bill,  etc.,  without  Name  and  Address  of  Printer. — Every 
bill,  placard  or  poster  having  reference  to  an  election  must  bear  upon 
the  face  of  it  the  name  and  address  of  the  printer  and  publisher 
(C.  &  I.  P.  P.  Act,  1883,  s.  18).  Any  person  printing,  publishing,  or 
posting,  or  causing  to  be  printed,  published,  or  posted,  any  such  bill, 
placard,  or  poster,  which  fails  to  bear  upon  the  face  of  it  the  name  and 
address  of  the  printer  and  publisher,  is,  if  he  is  the  candidate  or  the 
Election  Agent,  guilty  of  an  illegal  practice,  and  any  other  person 
so  doing  is  liable  on  summary  conviction  to  a  fine  not  exceeding 
£100  {ibid.). 

The  words  "  bill,  placard,  or  poster "  are  not  to  be  construed  in  a 
narrow  sense  (see  Barrow-in-Furness,  1886,  4  O'M.  &  H.  78).  No 
judicial  definition  of  the  meaning  of  the  words  has  yet  been  attempted. 
See  further  as  to  the  construction  of  the  words,  Barrow-in-Furness,  1886, 
4  O'M.  &  H.  76 ;  Essex,  1888,  5  T.  L.  R.  159 ;  Shrewsbury,  1888,  ibid. 
160;  East  Stifolk,  ibid.  170;  Cockermouth,  1901,  5  O'M.  &  H.  156; 
Alcott  V.  Emden,  1904,  68  J.  P.  434. 

In  a  municipal  case,  where  a  respondent  received  from  his  own 
servant  at  his  residence  a  printed  address  and  letter  having  reference  to 
the  election,  and  purporting  to  be  signed  by  the  appellant,  a  candidate, 
but  without  the  printer's  name  and  address  thereon,  it  being  proved 
that  the  document  was  printed  for  publication  by  instructions  conveyed 
to  the  printer  in  a  letter  from  the  appellant's  brother,  who  resided  with 
him,  and  that  the  printer  had  debited  the  appellant  with  the  cost  of 
printing,  but  had  not  been  paid,  it  was  held  that  there  was  no  evidence 
that  the  appellant  printed  or  caused  to  be  printed  the  document  in 
question  {Bettestuorth  v.  Allingham,  1885,  16  Q.  B.  D.  44). 

Payment  of  Election  Expenses  otherwise  tJian  through  Election  Agent. — 
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No  payment,  advance,  or  deposit  may  be  made  by  a  candidate  at  an 
election,  or  by  any  other  person  on  his  behalf,  at  any  time,  whether 
before,  during,  or  after  the  election,  in  respect  of  any  expenses  incurred 
on  account  of  or  in  respect  of  the  conduct  or  management  of  the  election, 
otherwise  than  by  or  through  the  Election  Agent  of  the  candidate,  and 
all  money  provided  by  any  person  other  than  the  candidate  for  any 
election  expenses,  whether  as  gift,  loan,  advance,  or  deposit,  must  be 
paid  to  the  candidate  or  his  Election  Agent,  and  not  otherwise.  But 
this  does  not  apply  to  a  tender  of  security  to,  or  any  pajTiient  by,  the 
Returning  Officer,  or  to  any  sum  disbursed  by  any  person  out  of  his  own 
money  for  any  small  expense  legally  incurred  by  himself,  if  such  sum 
is  not  repaid  to  him  (C.  &  I.  P.  P.  Act,  1883,  s.  28  (1)). 

A  person  who  makes  any  payment,  advance,  or  deposit,  in  contra- 
vention of  this  section,  or  pays  in  contravention  of  the  section  any 
money  so  provided  is  guilty  of  an  illegal  practice  {ibid.,  s.  28  (2)). 

The  rule  that  all  election  expenses  must  be  paid  by  or  through  the 
Election  Agent  is  subject  to  some  few  exceptions.  See  Election 
Expenses  ;  see  also  post  under  the  head  Relief  fko.m  the  Coxsequenxes 
OF  Illegal  Practices,  etc.  Relief  has  been  granted  in  many  cases 
where  election  expenses  have  been  paid  otherwise  than  through  the 
Election  Agent  (see,  for  instance,  Norwich,  1886,  4  O'M.  &  H.  89; 
Stepney,  1892,  i^.  182 ;  and  see  the  article  Relief  (Electoral)). 

Payments  bi/  Election  Agent  improperly  made. — Every  payment  by  an 
Election  Agent  in  respect  of  election  expenses  must,  except  wlien  less 
than  forty  shillings,  be  vouched  for  by  a  bill  stating  the  particulars,  and 
by  a  receipt  (C.  &  I.  P.  P.  Act,  1883,  s.  29  (1)).  Every  claim  against 
a  candidate  at  an  election  or  his  Election  Agent,  in  respect  of  any 
election  expenses  which  is  not  sent  in  to  the  Election  Agent  within  the 
time  limited,  is  barred,  and  must  not  be  paid,  and,  subject  to  exceptions 
allowed  in  pursuance  of  the  Act  (as  to  which,  see  post  under  the  head 
Relief  from  the  Consequences  of  Illegal  Piuctices,  etc.),  an  Election 
Agent  who  pays  a  claim  in  contravention  of  this  enactment  is  guilty 
of  an  illegal  practice  {ibid.,  s.  29  (2);  as  to  the  time  for  sending  in 
claims,  see  Election  Expenses). 

Payments  by  Election  Agent  after  prescribed  Time. — All  election 
expenses  must  be  paid  within  the  time  limited  by  the  Act,  and  not 
otherwise.  Subject  to  exceptions  allowed  in  pursuance  of  the  Act  (as 
to  which,  see  post  under  the  head  Relief  from  the  Consequences  of 
Illegal  Practices,  etc.),  an  Election  Agent  making  any  payment  after 
such  time  is  guilty  of  an  illegal  practice  (C.  &  I.  P.  P.  Act,  1883,  s.  29 
(4);  as  to  tlie  time  limited  within  wliich  payments  for  election 
expenses  may  be  made,  see  Election  Expenses).  But  where  an 
Election  Court  reports  that  it  has  been  proved  that  any  payment  made 
by  an  Election  Agent  in  contravention  of  this  section  was  made  without 
the  sanction  or  connivance  of  the  candidate,  the  election  of  the  candidate 
is  not  void,  nor  is  he  subject  to  any  incapacity  under  the  Act  by  reason 
only  of  such  payment  having  been  made  in  contravention  of  the  section 
(C.  &.  I.  P.  P.  Act,  1883,  8.  29  (6)). 

Omitting  to  make  Return  of  Election  Expenses. — The  Election  Agent 
of  every  candidate  must,  within  thirty-five  days  after  the  day  on  which 
the  candidates  are  declared  elected,  transmit  to  the  Returning  Officer  a 
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true  return  respecting  the  election  expenses,  and  such  return  must  be 
accompanied  by  a  declaration  made  by  the  Election  Agent  in  the  form 
given  in  the  Act.  The  candidate  also  must,  at  the  same  time  or  within 
seven  days  afterwards,  transmit  to  the  Eeturning  Officer  a  similar 
declaration  respecting  the  election  expenses  (see  C.  &  I.  P.  P.  Act,  1883, 
s.  33).  If  without  some  authorised  excuse  a  candidate  or  an  Election 
Agent  fails  to  comply  with  the  requirements  of  this  section,  he  is  guilty 
of  an  illegal  practice  {ibid.,  s.  33  (6) ;  see  also  as  to  the  form  of  return  and 
declaration,  and  as  to  authorised  excuse  for  not  making  the  same,  the 
article  Election  Expenses). 

As  to  payments  for  election  expenses  not  included  in  the  return,  see 
Lichfield,  1895,  5  O'M.  &  H.  35 ;  Lancaster,  1896,  ibid.  44 ;  Haggerston, 
1896,  ibid.  69 ;  St.  Georges,  1896,  ibid.  115 ;  Cockermouth,  1901,  ibid.  156 ; 
Great  Yarmouth,  1906,  ibid.  188 ;  Bodmin,  1906,  ibid.  228.  In  a  recent 
case  an  election  was  declared  void  on  the  ground  that  payments  which 
ought  to  have  been  included  in  the  election  accounts  had  not  been 
included  in  the  return  (Lichfield,  1895,  5  O'M.  &  H.  35 ;  see  also 
Bod^nin,  1906,  ibid.  229,  in  which  case  Lawrance,  J.,  said  that  if  it 
had  been  necessary  for  him  to  decide  the  point  he  would  have  been 
prepared  to  hold  the  election  void  on  the  ground  that  the  return  was 
not  a  proper  or  sufficient  return  of  election  expenses). 

False  Statement  of  Fact  as  to  Personal  Character  of  Candidate. — Recent 
legislation  has  provided  that  the  making  or  publishing,  before  or  during 
any  parliamentary  election,  of  any  false  statement  of  fact  in  relation  to 
the  personal  character  or  conduct  of  any  candidate,  for  the  purpose  of 
afi'ecting  the  return  of  any  candidate  at  such  election,  shall  be  an  illegal 
practice  within  the  meaning  of  the  provisions  of  the  Act  of  1883.  And 
any  persons  who,  or  the  directors  of  any  body  or  association  corporate 
which,  make  or  publish  any  such  statement,  are  subject  to  all  the 
penalties  for,  and  the  consequences  of,  committing  an  illegal  practice 
under  the  Act  of  1883  (see  the  Corrupt  and  Illegal  Practices  Prevention 
Act,  1895,  58  &  59  Vict.  c.  40,  s.  1). 

The  object  of  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1895, 
was  to  prevent  persons  making  false  statements  which  might  influence 
an  election.  The  statute  was  for  the  first  time  submitted  to  judicial 
interpretation  in  an  election  petition  for  the  borough  of  Sunderland 
(1896,  5  O'M.  &  H.  53).  Any  false  statement  of  fact,  whether  charging 
dishonesty,  or  merely  bringing  a  man  into  contempt,  if  it  affects  or  is 
calculated  to  affect  the  election,  comes  within  the  statute.  Thus,  as  has 
been  pointed  out  (see  per  Pollock,  B.,  Sunderlaiul,  5  O'M.  &  H.  62),  "  some 
perfectly  innocent  acts  may  be  done  by  people,  and  yet  they  may  come, 
if  they  are  stated  to  be  done  in  this  way,  within  the  Act.  Supposing, 
for  instance,  any  gentleman  in  a  county  constituency  was  to  say  of  his 
adversary  that  he  had  shot  a  fox,  and  he  said  it  for  the  purpose  of 
working  upon  the  minds  of  the  constituency  during  an  election,  that 
would  certainly  come  within  the  meaning  of  the  Act.  Again,  if  any 
person  in  a  constituency,  where  one  of  the  members  was  a  temperance 
man,  were  to  say  that  he  had  seen  him  drinking  a  glass  of  sherry — a 
perfectly  innocent  act — that  would  also  bring  him  within  the  Act." 

Although  in  some  sense  it  may  be  said  that  the  words  of  the  statute 
are  not  so  wide  as  in  the  common  law  of  libel,  in  some  sense  they  are 
wider,  and  there  is  no  doubt  that  words,  although  not  imputing  bad 
conduct  against  the  candidate,  may  still  come  within  the  meaning  of  the 
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statute  (see  St.  George's,  1896,  5  O'M.  &  H.  104).  Moreover,  with  regard 
to  a  false  statement  of  fact  made  in  order  to  influence  the  election,  the 
question  as  to  whether  there  was  malice  cannot  arise  (see  Sunderland, 
ibid.  62). 

It  will  be  observed  that  to  constitute  an  illegal  practice,  the  state- 
ment must  be  made  or  published  before  or  during  the  election,  for  the 
purpose  of  affecting  the  return  of  any  candidate  at  the  election,  and  it 
must  be  a  false  statement  of  fact  in  relation  to  the  personal  character 
or  conduct  of  such  candidate.  There  is  no  doubt  that  one  of  the 
difficulties  of  the  construction  of  the  Act  will  be  the  determination  in 
some  cases  whether  the  statements  are  statements  of  fact.  Upon  this 
point,  in  the  Sunderland  Case  (1896,  5  O'M.  &  H.  63),  Pollock,  B.,  said : 
"  It  is  obvious  to  everybody  that  a  mere  argumentative  statement  of  the 
conduct  of  a  public  man,  although  it  may  be  in  respect  of  his  private 
life,  is  not  always,  and  in  many  cases  certainly  would  not  be,  a  false 
statement  of  fact.  In  the  present  case,  if  one  were  not  to  look  beyond 
the  present  words,  I  should  consider  very  carefully  before  I  held  such 
words  as  a  man  paying '  wretched  wages,'  a  man  having '  cleverly  shelved,' 
or  being  '  forced  to  do '  a  particular  thing,  or  having  sheltered  himself 
under  a  '  Radical  shuttle,'  were  facts  which  would  bring  the  person  who 
used  them  within  the  Act ;  but  I  certainly  should  not  let  the  man  who 
used  those  words  go  scot-free  unless  I  had  carefully  considered  all  the 
surrounding  circumstances,  such  as  who  used  them,  to  whom  he  used 
them,  the  meaning  they  were  supposed  to  bear,  and  all  the  other 
cii'cumstances  of  the  case." 

In  St.  George's,  1896,  5  O'M.  &  H.  104,  a  pamphlet  alleging  that  the 
respondent  had  in  certain  instances  been  guilty  of  lying,  cowardice,  and 
bribery,  was  held  to  amount  to  a  false  statement  of  fact  in  relation  to 
the  personal  conduct  or  chanicter  of  the  candidate  within  the  Act.  So 
also  the  allegation  in  a  newspaper  that  there  was  "  a  very  dark  passage 
in  the  life  of  the  candidate  and  a  skeleton  in  his  cupboard  "  was  helil 
to  be  an  infringement  of  the  statute  (Silver  v.  Benn,  1896,  12  T.  L.  R. 
199). 

In  Cockermouth,  1901,  5  O'M.  &  H.  159,  in  which  case  the  petition 
charged  the  respondent  with  having  in  a  speech  made  false  statements 
of  fact  concerning  the  other  candidate  at  the  election,  Darling,  J.,  in  his 
judgment  said :  "  Now  it  must  be  noted  that  what  the  Act  forbids  is  this. 
You  shall  not  make  or  publish  any  false  statement  of  fact  in  relation  to 
the  personal  character  or  conduct  of  such  candidate ;  if  you  do,  it  is  an 
illegal  practice.  It  is  not  an  offence  to  say  something  which  may  be 
severe  about  another  person,  or  which  may  be  unjustifiable,  or  which 
may  be  derogatory,  unless  it  amounts  to  a  false  statement  of  fact  in 
relation  to  the  character  or  conduct  of  such  candidate.  I  think  the  Act 
says  that  there  is  a  great  distinction  to  be  drawn  between  a  false  state- 
ment of  fact  which  affects  the  personal  character  or  conduct  of  the 
candidate,  and  a  false  statement  of  fact  which  deals  with  the  political 
position  or  reputation  or  action  of  the  candidate.  If  that  were  not  kept 
in  mind  this  statute  would  simply  have  prohibited  at  election  times  all 
sorts  of  criticism  which  was  not  strictly  true  relating  to  the  political 
behaviour  and  opinions  of  the  candidate."  To  say  of  a  person  that  he 
was  a  fraudulent  bankrupt,  for  example,  would  be  within  the  statute 
(ibid.,  at  p.  169).  The  words,  "  There  was  not  a  greater  fool  in  the 
House  of  Commons,  and  they  all  knew  it,"  on  the  other  hand,  were  held 
not  to  amount  to  such  a  false  statement  of  fact  (ibid.,  pp.  161,  162). 
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In  Monmouth,  1901,  5  O'M.  &  H.  166,  the  election  was  declared  void 
for  illegal  practices,  and  charges  of  publishing  false  statements  of  fact 
under  the  Act  of  1895  were  proved.  Such  statements  as  that  the 
candidate  "was  a  friend  of  the  enemies  of  England ;"  that  "  he  lived  on  the 
profits  of  cheap  foreign  labour,  and  paid  his  election  expenses  out  of 
them;"  that  he  "  depended  for  an  income  upon  sweating  cheap  foreigners;" 
that  he  "  dealt  in  paper  made  by  starving  Italians  paid  at  the  rate  of  9d. 
a  day ; "  that  he  "  supplied  information  and  ammunition  to  the  enemies 
of  England ; "  that  he  "  was  a  supporter  of  Mr.  Kruger,"  were  held  to  be 
violations  of  the  statute  {iMd.,  171-173). 

On  the  other  hand,  in  Attercliffe,  1906,  5  O'M.  &  H.  218,  the  petition 
alleging  that  the  respondent  by  himself  and  his  agent  made  and  published 
false  statements  of  fact  in  relation  to  the  personal  character  and  conduct 
of  the  petitioner  for  the  purpose  of  affecting  his  return,  was  dismissed. 
The  Court  held  that  the  following  statements  {inter  alia) — "Who  hounded 
Charles  Hobson  to  prison  ? "  "  Who  approved  of  the  bringing  into  South 
Africa  of  50,000  shilling-a-day  Chinamen  who  are  taking  the  bread  out 
of  the  mouths  of  British  workmen  ? " — written  and  published  by  the 
respondent  concerning  the  petitioner,  were  not  statements  in  relation  to 
the  personal  character  or  conduct  of  the  candidate  within  the  meaning 
of  the  statute.  In  his  judgment,  Walton,  J.,  pointed  out  that  there  was 
no  statement  in  the  nature  of  the  disclosure  of  some  private  scandal,  in 
what  might  be  called  the  secret  life  of  the  candidate,  and  that  some  of 
the  statements  related  obviously  to  public  acts  and  public  conduct  only. 

It  is  expressly  provided  in  the  statute  (s.  2)  that  no  person  is  to  be 
deemed  to  be  guilty  of  an  illegal  practice  if  he  can  show  that  he  had 
reasonable  grounds  for  believing,  and  did  believe,  the  statement  made 
by  him  to  be  true.  What  is  a  reasonable  ground  for  believing  a  state- 
ment is  a  question  to  be  determined  by  the  judges  on  the  trial  of  an 
election  petition  from  the  character  of  the  statement  and  the  circum- 
stances of  the  case  (as  to  this,  see  Sunderland,  1896,  5  O'M.  &  H.  64  and 
65;  see  also  St.  George's,  1896,  ihid.  105;  Monmouth,  1901,  ibid.  173). 

Moreover,  a  candidate  will  not  be  liable,  nor  subject  to  any  incapacity, 
nor  will  his  election  be  avoided,  for  any  illegal  practice  under  the  Corrupt 
and  Illegal  Practices  Prevention  Act,  1895,  committed  by  his  agent  other 
than  his  Election  Agent,  unless  it  can  be  shown  that  the  candidate  or 
his  Election  Agent  has  authorised  or  consented  to  the  committing  of  the 
illegal  practice  by  such  other  agent,  or  has  paid  for  the  circulation  of 
the  false  statement  constituting  the  illegal  practice,  or  unless  upon  the 
hearing  of  an  election  petition  the  Election  Court  find  and  report  that  the 
election  of  such  candidate  was  procured  or  materially  assisted  in  conse- 
quence of  the  making  or  publishing  of  such  false  statements  (C.  &  I.  P.  P. 
Act,  1895,  s.  4 ;  see  also  Sunderland,  1896,  5  O'M.  &  H.  65  and  67). 

It  should  also  be  mentioned  that  any  persons  making  or  publishing 
any  false  statement  of  fact  within  the  Act  of  1895  may  be  restrained  by 
interim  or  perpetual  injunction  by  the  High  Court,  from  any  repetition 
of  such  false  statement,  or  any  false  statement  of  a  similar  character,  in 
relation  to  such  candidate,  and  for  the  purpose  of  granting  an  interim 
injunction  primd  facie  proof  of  the  falsity  of  the  statement  is  sufficient 
(see  C.  &  I.  P.  P.  Act,  1895,  s.  3;  see  also  Bayley  v.  Edmunds,  1895,  11 
T.  L.  K.  537). 

Illegal  Payment. — Providing  Money  for  Illegal  or  Excessive  Payment. 
— Where  a  person  knowingly  provides  money  for  any  payment  which 
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is  contrary  to  the  provisions  of  the  Corrupt  and  Illegal  Practices  Act, 
1883,  or  for  any  expenses  incurred  in  excess  of  any  maximum  amount 
allowed  by  that  Act,  or  for  replacing  any  money  expended  in  any  such 
payment  or  expenses,  except  where  the  same  may  have  been  previously 
allowed  in  pursuance  of  the  Act  to  be  an  exception,  he  is  guilty  of 
illegal  payment  (C.  &  I.  P.  P.  Act,  1883,  s.  13;  as  to  what  election 
expenses  may  be  incurred,  and  as  to  the  maximum  expenditure,  see 
Election  Expenses). 

Providing  Money  for  Corrupt  Withdrawal. — Any  person  who  corruptly 
induces  or  procures  any  other  person  to  withdraw  from  being  a  candi- 
date at  an  election  in  consideration  of  any  payment  or  promise  of 
payment,  is  also  guilty  of  illegal  payment,  as  also  is  any  person  with- 
drawing in  pursuance  of  such  inducement  or  procurement  (C.  &  I.  P.  P. 
Act,  1883,  8.  15). 

Payment  for  Bands,  Flags,  Banners,  Marks  of  Distinction,  etc. — No 
payment  or  contract  for  payment  may,  for  the  purpose  of  promoting  or 
procuring  the  election  of  a  candidate  at  an  election,  be  made  on  account 
of  bands  of  music,  torches.  Hags,  banners,  cockades,  ribbons,  or  other 
marks  of  distinction  (C.  &  I.  P.  P.  Act,  1883,  s.  16  (1)).  Subject  to  such 
exception  as  may  be  allowed  in  pursuance  of  the  Act  (as  to  which,  see 
post  under  the  head  Relief  from  the  Consequences  of  Illegal  Prac- 
tices, ETC.),  if  any  such  payment  or  contract  for  payment  be  made,  either 
before,  during,  or  after  an  election,  the  person  making  such  payment  is 
guilty  of  illegal  payment,  and  any  person  being  a  party  to  any  such 
contract  or  receiving  such  payment  is  also  guilty  of  illegal  payment  if 
he  knew  that  the  same  was  made  contrary  to  law  {ibid.,  s.  16  (2)). 

No  candidate  before,  during,  or  after  any  election,  may  in  regard  to 
such  election  by  himself  or  by  his  agent  directly  or  indirectly  give,  or 
provide,  to  or  for  any  person  having  a  vote  at  such  election,  or  to  or  for 
any  inhabitant  of  the  county,  city,  borough,  or  place  for  which  the 
election  is  hold,  any  cockade,  ribbon,  or  other  mark  of  distinction,  and 
every  person  so  giving  or  providing  is  for  every  such  ofifence  to  forfeit 
the  sum  of  £2  to  any  person  suing  for  the  same,  together  with  full  costs 
of  the  suit  (Corrupt  Practices  Prevention  Act,  1854, 17  &  18  Vict.  c.  102, 
s.  7).  The  giving  or  providing  cockades,  ribbons,  or  marks  of  distinction 
is  thus  prohibited,  but  there  is  no  such  prohibition  of  the  giving  or  pro- 
viding of  bands  of  music,  torches,  flags,  or  banners,  though,  as  above 
stated,  any  payment  or  contract  of  payment  on  account  of  them  would 
be  an  illegal  payment. 

Payment  on  account  of  a  band  is  illegal  as  soon  as  the  election  has 
begun,  but  payment  for  bands  playing  before  the  election  is  not  illegal 
{Hexham,  1892,  Day's  El.  Cos.  95;  Great  Yarnunith,  1906;  Bodmin, 
1906). 

In  one  certain  cards  were  ordered,  supplied,  paid  for,  and  worn 
at  the  election  as  hat  cards.  It  was  held  that  they  were  marks  of 
distinction,  and  the  election  was  avoided  on  the  ground  of  illegal  pay- 
ment ( fTo/sa^/,  1892,  4  O'M.  &  H.  126).  But  cards  which  are  not  made 
or  intended  to  be  used  as  badges  or  marks  of  distinction,  although  they 
are  capable  of  being  used  as  such,  and  are  in  fact  worn  as  hat  cards,  are 
not  within  the  section  (see  Bast  Clare,  1892,  ibid.  162 ;  see  also  Pontefract, 
1893,  ibid.  200). 

Banners  to  be  within  the  section  must  have  been  used  as  marks  of 
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distinction ;  broad  strips  of  canvas  with  the  name  of  the  candidate  upon 
them,  which  were  stretched  across  different  streets  throughout  the 
constituency,  have  been  held  to  be  banners  within  the  meaning  of 
the  section  {Stepney,  1892,  ibid.  179);  so  also  have  pieces  of  linen,  upon 
which  were  printed  portraits  of  the  candidate,  which  had  been  furnished 
with  a  lath  at  top  and  bottom,  and  which  were  carried  about  on  sticks, 
and  suspended  by  strings  across  the  streets  (see  St.  Georges,  1896,  5  O'M. 
&  H.  107).  The  words  "marks  of  distinction"  are  not  limited  to  the 
last  two  words  preceding  them,  "  cockades  "  and  "  ribbons,"  but  Mags  and 
banners  may  also  be  marks  of  distinction  {'per  Pollock,  B.,  ibid.  109).  A 
payment  made  to  a  voter  for  repairs  done  by  him  to  the  roof  of  a  house 
which  had  been  damaged  by  ropes  attached  to  flags  or  banners  sus- 
pended across  the  street  is  not  an  illegal  payment  {Stepiey,  1886,  4  O'M. 
&  H.  39). 

Illegal  Employment. — No  person  may  for  the  purpose  of  promoting 
or  procuring  the  election  of  a  candidate  at  any  election  be  engaged  or 
employed  for  payment,  or  promise  of  payment,  for  any  purpose  or  in  any 
capacity  whatever,  except  for  any  purposes  or  capacities  mentioned  in 
Sched.  I.  Parts  I.  and  II.  of  the  Act  of  1883,  or  except  so  far  as  payment 
is  therein  authorised  (C.  &  I.  P.  P.  Act,  1883,  s.  17  (1)).  Subject  to  such 
exception  as  may  be  allowed  in  pursuance  of  the  Act  (see  post  under  the 
head  Relief  from  the  Consequences  of  Illegal  Practices,  etc.),  if 
any  person  is  engaged  or  employed  in  contravention  of  this  section, 
either  before,  during,  or  after  an  election,  the  person  engaging  or 
employing  him  is  guilty  of  illegal  employment,  and  the  person  so 
engaged  or  employed  is  also  guilty  of  illegal  employment  if  he  knew 
that  he  was  engaged  or  employed  contrary  to  law  {ibid.,  s.  17  (2)). 

The  Act  allows  the  employment  for  payment  of  one  Election  Agent 
(see  Election  Agent)  ;  in  counties  one  deputy  Election  Agent,  known  as 
a  sub-agent,  to  act  within  each  polling  station ;  one  polling  agent  in  each 
polling  station  ;  and  clerks  and  messengers  limited  in  number  according 
to  the  number  of  electors  in  the  borough,  county,  or  polling  district  (see 
Sched.  I.  Part  I.;  see  also  Election  Expenses;  Elections).  Certain 
expenses  also  are  allowed  to  be  incurred,  some  of  which  involve  the 
employment  of  other  persons  (as  to  what  these  are,  see  Sched.  I.  Part  11. ; 
see  also  Election  Expenses). 

The  Act  thus  strictly  limits  the  number  of  persons  whom  it  is  lawful 
to  employ  for  payment  at  an  election,  and  the  employment  of  any  person 
for  payment  beyond  this  limit  is  an  illegal  employment.  So,  therefore, 
where  persons  were  hired  for  payment  to  keep  order  at  election  meetings, 
it  was  held  to  be  an  illegal  employment  (see  Ipswich,  1886,  4  O'M.  &  H. 
72),  and  the  employment  of  canvassers  for  payment  is  an  illegal  employ- 
ment (see  Canvassing). 

The  general  purpose  of  sec.  17  is  to  keep  down  expenditure  by  pro- 
hibiting the  employment  of  a  larger  number  of  persons  than  is  mentioned 
in  the  schedule.  The  section  would  also  probably  prohibit  the  employ- 
ment for  money  of  an  agent  to  perform  additional  duties  to  those  which 
are  indicated  by  his  name  or  by  his  description ;  but  in  order  to  invalidate 
an  election  because  an  agent  has  performed  duties  additional  to  those  for 
which  he  is  expressly  engaged,  the  case  must  be  very  clearly  proved,  and 
it  is  evident  that  it  would  always  be  extremely  difficult  to  establish  a 
case  of  that  description  of  colourable  employment  of  a  man  in  one 
capacity  in   order  that  he  might  perform  duties  in  another  capacity 
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(see  Elgin  and  Nairn,  1895,  5  O'M.  &  H.  14).  As  to  a  polling  agent 
acting  as  sub-agent,  see  Elgin  and  Nairn,  1895,  ibid.  13 ;  and  as  to 
persons  employed  for  payment  as  clerks  acting  as  canvassers,  see  Lichfield, 
1895,  ibid.  28. 

Illegal  Hiring. — Employnurd  of  Hackney  Carriages,  etc.,  for  Convey- 
ance of  Voters. — A  person  may  not  let,  lend,  or  employ  for  the  purpose 
of  the  conveyance  of  electors  to  or  from  the  poll  any  public  stage  or 
hackney  carriage,  or  any  horse  or  other  animal  kept  or  used  for  drawing 
the  same,  or  any  carriage,  horse  or  other  animal  which  he  keeps  or  uses 
for  the  purpose  of  letting  out  for  hire.  If  he  lets,  lends,  or  employs 
such  carriage,  horse  or  other  animal,  knowing  that  it  is  intended  to  be 
used  for  the  purpose  of  the  conveyance  of  electors  to  or  from  the  poll, 
he  is  guilty  of  an  illegal  hiring  (C.  &  I.  P.  P.  Act,  1883,  s.  14  (1)).  And 
a  person  may  not  hire,  borrow,  or  use  for  the  purpose  of  the  conveyance 
of  electors  to  or  from  the  poll  any  carriage,  horse  or  other  animal  which 
he  knows  the  owner  thereof  is  prohibited  to  let,  lend,  or  employ  for  that 
purpose ;  if  he  does  so  he  is  guilty  of  an  illegal  hiring  (ihid.,  s.  14  (2)). 
But  this  does  not  prevent  a  carriage,  horse  or  other  animal,  being  let  to, 
or  hired,  employed,  or  used  by  an  elector,  or  several  electors  at  their 
joint  cost,  for  the  purpose  of  being  conveyed  to  or  from  the  poll  (ibid., 
8. 14  (3)).  And  no  one  is  liable  to  pay  any  duty  or  to  take  out  a  licence 
for  any  carriage  by  reason  only  of  its  being  used  without  payment,  or 
promise  of  payment,  for  the  conveyance  of  electors  to  or  from  the  poll  at 
an  election  (ibid.,  a.  14  (4)). 

Where  a  voter  had  driven  to  the  poll  in  a  cab,  paying  nothing  to  the 
driver,  in  the  absence  of  proof  that  the  voter  knew  that  the  use  of  the 
cab  was  prohibited  by  law  the  Court  held  that  no  breach  of  the  section 
had  been  committed  {Buckrose,  1886,  4  O'M.  &  H.  117). 

A  payment  on  account  of  the  conveyance  of  voters  to  or  from  the  poll 
amounts  to  an  illegal  practice  (see  ante ;  see  also  Manchester,  1892, 4  O'M. 
&  H.  121 ;  but  see  Maidst&ne,  1906,  5  O'M.  &  H.  202). 

Hiring  or  rising  Licensed  Premises,  Public  Schools,  etc. — The  hiring 
or  use  of  certain  premises  as  committee  rooms  is  also  an  illegal 
hiring,  it  being  provided  that  (1)  any  premises  on  which  the  sale  by 
wholesale  or  retail  of  any  intoxicating  liquor  authorised  by  a  licence, 
whether  the  licence  be  for  consumption  on  or  off  the  premises ;  or  (2) 
any  premises  where  any  intoxicating  liquor  is  sold  or  is  supplied  to 
members  of  a  club,  society,  or  association,  other  than  a  permanent 
political  club ;  or  (3)  any  premises  wherein  refreshment  of  any  kind, 
whether  food  or  drink,  is  ordinarily  sold  for  consumption  on  the 
premises ;  or  (4)  the  premises  of  any  public  elementary  school  in  receipt 
of  an  annual  parliamentary  grant,  or  any  part  of  any  such  premises,  may 
not  be  used  as  a  committee  room  for  the  purpose  of  promoting  or  pro- 
curing the  election  of  a  candidate  at  an  election ;  and  if  any  person  hires 
or  uses  any  such  premises  or  any  part  thereof  for  a  committee  room,  he 
is  guilty  of  illegal  hiring,  and  the  person  letting  such  premises  or  part, 
if  he  knew  it  was  intended  to  use  the  same  as  a  committee  room,  is  also 
guilty  of  illegal  hiring  (C.  &  I.  P.  P.  Act,  1883,  s.  20).  But  this  does  not 
apply  to  any  part  of  such  premises  which  is  ordinarily  let  for  the  purpose 
of  chambers  or  offices,  or  the  holding  of  public  meetings  or  of  arbitra- 
tions, if  such  part  has  a  separate  entrance  and  no  direct  communication 
with  any  part  of  the  premises  on  which  any  intoxicating  liquor  or  refresh- 
ment is  sold  or  supplied  as  aforesaid  (ibid.). 

VOL.  VIL  2 
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Where  the  dwelling-house  of  a  schoolmaster  of  a  public  elementary 
school  in  receipt  of  an  annual  parliamentary  grant  had  been  used  as  a 
committee  room,  and  it  was  proved  that  the  schoolroom  and  the  master's 
house  were  severed  in  the  sense  of  the  walls  being  different,  but  that 
they  were  both  within  the  same  curtilage,  it  was  held  to  be  an  illegal 
hiring  or  user  within  the  meaning  of  the  section  {Buckrose,  1886,  4  O'M. 
&  H.  113).  But  where  a  schoolhouse  and  premises  were  provided  rent 
free  by  a  subscriber  to  the  schools,  who  was  the  owner  of  the  premises 
and  paid  the  rates,  it  was  held  that  the  use  of  the  master's  house  by  a 
committee  was  not  illegal,  as  the  house  could  not  be  said  to  be  part  of 
the  premises  of  a  public  elementary  school,  although  the  managers  were 
in  receipt  of  the  parliamentary  grant  {ibid.  115). 

In  Cockermouth,  1901,  5  O'M.  &  H.  155,  a  room  forming  part  of 
licensed  premises  was  held  to  be  within  the  section,  and  the  use  of  a 
room  therein  as  a  committee  room  was  consequently  illegal,  although  no 
drink  was  supplied  in  the  room,  nor  was  there  any  direct  communication 
therefrom  with  the  other  part  of  the  premises. 

Pkosecution  for  Illegal  Practices,  etc. — Punishment  of  Illegal 
Practices  on  Summary  Conviction, — Illegal  practices  are  punishable  on 
summary  conviction,  and  may  be  prosecuted  under  the  Summary  Juris- 
diction Acts  (see  C.  &  I.  P.  P.  Act,  1883,  s.  54  (1)).  For  an  example  of 
such  a  prosecution  for  the  illegal  practice  of  publishing  a  false  statement 
in  relation  to  the  personal  character  or  conduct  of  a  candidate  under  the 
Corrupt  and  Illegal  Practices  Prevention  Act,  1895,  see  Silver  v.  Benn, 
1896,  12  T.  L.  E.  199.  And  an  appeal  lies  to  Quarter  Sessions  against 
such  conviction  (sec.  54  (2)  of  the  Act  of  1883). 

As  to  the  costs  of  a  prosecution  by  a  private  prosecutor  for  corrupt 
or  illegal  practices  which  results  in  the  acquittal  of  the  defendant,  see 
P.  V.  Law,  [1900]  1  Q.  B.  605. 

A  person  guilty  of  an  illegal  practice  is,_  on  summary  conviction, 
liable  to  a  fine  not  exceeding  £100,  and  is  incapable  during  a  period 
of  five  years  from  the  date  of  his  conviction  of  being  registered  as  an 
elector,  or  voting  at  any  election,  whether  it  be  a  parliamentary  election 
or  an  election  for  a  public  office  held  for  or  within  the  county  or  borough 
in  which  the  illegal  practice  has  been  committed  {ibid.,  s.  10 ;  as  to  the 
meaning  of  the  expression  "  public  office,"  see  ibid.,  s.  64). 

Any  person  charged  with  an  illegal  practice  may  be  found  guilty 
of  that  offence  notwithstanding  that  the  act  constituting  the  offence 
amounted  to  a  corrupt  practice  {ibid.,  s.  52). 

A  person  guilty  of  an  illegal  practice  at  an  election  may  not  vote  at 
such  election,  and  if  he  votes  his  vote  is  void  {ibid.,  s.  36). 

Punishment  of  Illegal  Payment,  Employment,  or  Hiring. — The  offences 
of  illegal  payment,  illegal  employment,  and  illegal  hiring  are  also  pun- 
ishable on  summary  conviction,  and  may  be  prosecuted  under  the 
Summary  Jurisdiction  Acts  (C.  &  I.  P.  P.  Act,  1883,  s.  54  (1)).  A  person 
guilty  of  an  offence  of  illegal  payment,  employment,  or  hiring  is,  on 
summary  conviction,  liable  to  a  fine  not  exceeding  £100  {ibid.,  s.  21  (1)). 
An  appeal  lies  to  Quarter  Sessions  against  such  a  summary  conviction 
{ibid..,  s.  54  (2)).  It  is  also  provided  that  a  candidate  or  an  Election  Agent 
of  a  candidate  who  is  personally  guilty  of  an  offence  of  illegal  payment, 
employment,  or  hiring  shall  be  guilty  of  an  illegal  practice  {ibid., 
s.  21  (2)). 
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Any  person  charged  with  illegal  payment,  employment,  or  hiring 
may  be  found  guilty  of  that  offence  notwithstanding  that  the  act  con- 
stituting the  offence  amounted  to  a  corrupt  or  illegal  practice  {ibid., 
s.  52). 

A  person  guilty  of  illegal  payment,  employment,  or  hiring  at  an 
election  may  not  vote  at  such  election,  and  if  he  votes  his  vote  is  void 
{ibid.,  8.  36). 

Prosecution  for  Elegal  Practices  before  Election  Court. — As  to  the 
attendance  of  the  Public  Prosecutor  or  his  representative  at  the  trial  pf 
an  election  petition,  and  as  to  his  duties  with  regard  to  the  prosecution 
of  offenders,  see  Election  Petitiox. 

Where  information  is  given  to  the  Public  Prosecutor  that  illegal 
practices  have  prevailed  in  reference  to  any  election,  it  is  his  duty, 
subject  to  the  regulations  under  the  Prosecution  of  Offences  Act,  1879, 
to  make  such  inquiries  and  institute  such  prosecutions  as  the  circum- 
stances of  the  case  appear  to  him  to  require  (C.  &,  1.  P.  P.  Act,  1883, 
8.  45).  At  the  trial  of  an  election  petition  it  is  his  duty  to  obey  any 
directions  given  by  the  Election  Court  with  respect  to  the  prosecution  of 
offenders  {ibid.,  s.  43  (1)).  It  is  also  his  duty,  without  any  direction  from 
the  Election  Court,  if  it  appears  to  him  that  any  person  who  has  not 
received  a  certificate  of  indemnity  has  been  guilty  of  an  illegal  practice, 
to  prosecute  such  pei"son  for  the  offence  before  the  Election  Court,  or, 
if  he  thinks  it  expedient,  before  any  other  competent  Court  {ibid.,  s.  43  (3); 
see  also  ibid.,  s.  57  (I);  Ipswich,  1886,  4  O'M.  »&  H.  75;  IVcst  Belfast, 
lS8Q,ibid.  109).  Where  a  person  is  prosecuted  l>efore  an  Election  Court 
and  he  appears  before  the  Court,  the  Court  must  proceed  to  try  him 
summarily  for  the  offence,  and  he  is,  if  convicted  thereof  upon  such 
trial,  subject  to  the  same  incapacities  as  he  is  subject  to  upon  conviction 
for  the  offence,  and  further  may  be  adjudged  by  the  Court  to  pay  such 
fine  as  is  fixed  by  the  Act  for  the  offence  (C.  &  I.  P.  P.  Act,  1883, 
s.  43  (4)). 

Where  a  person  so  prosecuted  does  not  appear  before  the  Election 
Court,  or  if  the  Court  thinks  it  expedient  in  the  interests  of  justice  that 
he  should  be  tried  before  some  other  Court,  it  may,  if  of  opinion  that 
the  evidence  is  sufficient,  order  him  to  be  prosecuted  before  a  Court 
of  summary  jurisdiction  for  the  offence  (see  ibid.,  s.  43  (5)  and  (6)). 

A  proceeding  against  a  person  in  respect  of  an  illegal  practice  or 
any  other  election  offences  must  be  commenced  within  one  year  after 
the  offence  was  committed,  or  if  it  was  committed  in  reference  to  an 
election  with  respect  to  which  an  inquiry  is  held  by  Election  Commis- 
sioners, within  one  year  of  the  commission  of  the  offence,  or  within  three 
weeks  after  the  report  of  such  Commissioners,  wliichever  period  last 
expires ;  but  in  any  case  within  two  years  after  the  offence  was  com- 
mitted {ibid.,  8.  51  (1)).  The  time  so  limited  by  sec.  51  is  in  the  case 
of  any  proceeding  under  the  Summary  Jurisdiction  Acts  for  any  such 
offence,  whether  before  an  Election  Court  or  otherwise,  to  be  substituted 
for  any  limitation  of  time  contained  in  such  Acts  {ibid.). 

Prosecution  by  Attorney-General. — An  Election  Court  or  Election 
Commissioners  when  reporting  that  certain  persons  have  been  guilty  of 
any  illegal  practice  (see  post  under  the  head  Report  of  Election  Court 
OR  Commissioners  as  to  Illegal  Practices)  must  report  whether  those 
persons  have  or  have  not  been  furnished  with  certificates  of  indemnity, 


20  ILLEGAL  PEACTICES 

and  the  report  must  be  laid  before  the  Attorney- General,  accompanied 
in  the  case  of  the  Commissioners  with  the  evidence  on  which  it  was 
based,  with  a  view  to  his  instituting  a  prosecution  against  such  persons 
as  have  not  received  certificates  of  indemnity  if  the  evidence  should  in 
his  opinion  be  sufficient  to  support  a  prosecution  (C.  &  I.  P.  P.  Act,  1883, 
s.  60). 

A  person  who  has  received  a  certificate  of  indemnity  is  exempt  from 
prosecution  for  any  election  offence  committed  by  him  before  the  date  of 
the  certificate,  and  if  any  such  prosecution  be  instituted  against  him  the 
Court  having  cognisance  of  the  case  must,  on  proof  of  the  certificate, 
stay  the  proceeding,  and  may  in  their  discretion  award  him  costs  (ibid., 
s.  59  (2)).  But  a  person  receiving  a  certificate  of  indemnity  is  not  relieved 
from  any  incapacity  or  from  any  proceeding  to  enforce  such  incapacity 
other  than  a  criminal  prosecution  (ibid.,  s.  59  (3)).  See  further  the  article 
Election  Petition. 

Eeport  of  Election  Court  or  Commissioners  as  to  Illegal  Prac- 
tices.— Beport  of  Election  Court. — Where  any  charge  is  made  in  an 
election  petition  of  any  illegal  practice  having  been  committed  at  the 
election,  upon  the  trial  of  the  election  petition  the  Election  Court 
must  report  in  writing  to  the  Speaker  as  follows : — (1)  Whether  any 
illegal  practice  has  or  has  not  been  proved  to  have  been  committed  by 
or  with  the  knowledge  and  consent  of  any  candidate  at  the  election,  and 
the  nature  of  such  illegal  practice ;  (2)  the  names  of  all  persons,  if  any, 
who  have  been  proved  at  the  trial  to  have  been  guilty  of  any  illegal 
practice ;  (3)  whether  illegal  practices  have,  or  whether  there  is  reason 
to  believe  that  illegal  practices  have,  extensively  prevailed  at  the  election 
to  which  the  petition  relates;  and  (4)  whether  any  candidate  at  the 
election  has  been  guilty  by  his  agents  of  any  illegal  practice  in  refer- 
ence to  the  election  (see  the  Parliamentary  Elections  Act,  1868,31  &  32 
Vict.  c.  125,  s.  11  (14),  as  extended  to  illegal  practices  by  the  Corrupt 
and  Illegal  Practices  Prevention  Act,  1883,  s.  11 ;  see  also  Election 
Petition). 

In  Monmouth,  1901,  5  CM.  &  H.  166,  an  illegal  practice  was  admitted 
at  the  trial  of  the  petition  which  avoided  the  election ;  the  Court,  never- 
theless, continued  the  inquiry,  and  it  was  pointed  out  that  the  duty  of' 
the  Court  of  reporting  concerning  the  prevalence  of  illegal  practices  is, 
under  sec.  11,  the  same  as  in  the  case  of  corrupt  practices  (/jer  Darling,  J.,, 
at  p.  168). 

This  report  must  be  under  the  hands  of  both  judges,  and  if  the 
judges  differ  as  to  the  subject  of  a  report  to  the  Speaker  they  must 
certify  that  difference,  and  make  no  report  on  the  subject  on  which 
they  differ  (see  the  Parliamentary  Elections  and  Corrupt  Practices 
Act,  1879,  42  &  43  Vict.  c.  75,  s.  2). 

The  following  consequences  ensue  upon  the  report  by  the  Election 
Court  to  the  Speaker.  If  the  report  is  that  any  illegal  practice  has 
been  proved  to  have  been  committed  in  reference  to  the  election  by  or 
with  the  knowledge  and  consent  of  any  candidate  at  the  election,  that 
candidate  is  not  to  be  capable  of  being  elected  to  or  sitting  in  the  House 
of  Commons  for  the  county  or  borough  for  seven  years  next  after  the 
date  of  the  report,  and  if  he  has  been  elected  his  election  is  to  be  void ; 
and  he  is  further  to  be  subject  to  the  same  incapacities  as  if  at  the  date 
of  the  report  he  had  been  convicted  of  such  illegal  practice  (C.  &  I.  P.  P. 
Act,  1883,  s.  11).     If  the  report  is  that  a  candidate  at  the  election  has. 
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been  guilty  by  his  agents  of  any  illegal  practice  in  reference  to  the 
election,  that  candidate  is  not  to  be  capable  of  being  elected  to  or 
sitting  in  the  House  of  Commons  for  the  county  or  borough  during 
the  Parliament  for  which  the  election  was  held,  and  if  he  hsis  been 
elected,  his  election  is  to  be  void  (ibid.). 

Report  of  Election  CommissioTiers. — Where  a  joint  address  of  both 
Houses  of  Parliament  represents  to  the  Crown  that  an  Election  Court 
has  reported  to  the  Speaker  that  illegal  practices  have,  or  that  there  is 
reason  to  believe  that  illegal  practices  have,  extensively  prevailed  at 
an  election  in  any  county  or  borough.  Election  Commissioners  may  be 
appointed  to  make  inquiry  into  the  existence  of  such  illegal  practices, 
and  to  report  as  to  the  same  (see  the  Election  Commissioners  Act,  1852, 
15  &  16  Vict.  c.  57,  amended  by  the  Parliamentary  Elections  Act,  1868, 
and  extended  to  include  illegal  practices  by  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  s.  12;  see  also  Election  Commissioners). 

Consequences  of  Report  of  Election  Court  or  Commissioners. — Every 
person  who  is  reported  by  any  Election  Court  or  Election  Commissioners 
to  have  been  guilty  of  any  illegal  practice  at  an  election  is,  whether  he 
obtained  a  certificate  of  indemnity  or  not,  subject  to  the  same  incapacity 
as  he  would  be  subject  to  if  he  had  at  the  date  of  such  election  been 
convicted  of  the  ofl'ence  of  which  he  is  reported  to  have  been  guilty 
(C.  &  I.  P.  P.  Act,  1883,  8.  38  (5)).  But  a  report  of  any  Election 
Commissioners  inquiring  into  an  election  for  a  county  or  borough  is 
not  to  avoid  the  election  of  any  candidate  who  has  been  declared  by 
an  Election  Court  on  the  trial  of  a  petition  respecting  such  election 
to  have  been  duly  elected,  or  render  him  incapable  of  sitting  in  the 
House  of  Commons  for  the  said  county  or  borough  during  the 
Parliament  for  which  he  was  elected  (ibid.). 

It  should  be  observed,  however,  that  before  any  person,  other  than  a 
party  to  an  election  petition  or  a  candidate  on  l>ehalf  of  whom  the  seat 
is  claimed  by  an  election  petition,  is  reported  by  an  Election  Court,  and 
before  any  person  is  reported  by  Election  Commissioners,  to  have  been 
guilty  at  an  election  of  any  illegal  practice,  the  Court  or  Commissioners, 
as  the  case  may  be,  must  cause  notice  to  be  given  to  such  person,  and  if 
he  appears  in  pursuance  of  the  notice  must  give  him  an  opportunity  of 
being  heard  by  himself  and  of  calling  evidence  in  his  defence  to  show 
cause  why  he  should  not  be  so  reported  (ibid.,  s.  38  (1);  see  also  R.  v. 
Mansel  Jones,  1889,  23  Q.  B.  D.  29 ;  Hcvlmm,  1892,  Day's  El.  Cos.  78 ; 
Rochester,  1892,  ibid. ;  and  see  the  articles  Election  Co.mmissioners  ; 
Election  Petition).  And  any  person  reported  by  Election  Commis- 
sioners to  be  guilty  of  illegal  practices  may  appeal  against  such  report 
to  the  next  Assize  Court  (see  C.  &  I.  P.  P.  Act,  1883,  s.  38  (2) ;  see  also 
Election  Commissioners). 

Relief  from  the  Consequences  of  Illegal  Practices,  Payment, 
Employment,  or  Hiring. — Relief  may  be  obtained  on  application  to 
the  High  Court  or  an  Election  Court  from  the  consequences  of  illegal 
practices,  illegal  payment,  employment,  or  hiring,  where  the  offence 
was  committed  inadvertently  or  accidentally,  and  not  from  any  want 
of  good  faith.  Thus  it  is  provided,  by  sec.  23  of  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  that  where  on  application  made  it  is 
shown  to  the  High  Court  or  an  Election  Court  by  such  evidence  as 
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seems  to  the  Court  sufficient  (1)  that  any  act  or  omission  of  a  candidate 
at  an  election,  or  of  his  Election  Agent,  or  of  any  other  agent  or  person, 
would,  by  reason  of  being  a  payment,  engagement,  employment,  or 
contract,  in  contravention  of  the  Act,  or  being  the  payment  of  a  sum 
or  the  incurring  of  expense  in  excess  of  any  maximum  amount  allowed 
by  the  Act,  or  of  otherwise  being  in  contravention  of  any  of  the  pro- 
visions of  the  Act,  be  an  illegal  practice,  payment,  employment,  or 
hiring;  and  (2)  that  such  act  or  omission  arose  from  inadvertence,  or 
from  accidental  miscalculation,  or  from  some  other  reasonable  cause  of 
a  like  nature,  and,  in  any  case,  did  not  arise  from  any  want  of  good 
faith;  and  (3)  that  such  notice  of  the  application  has  been  given  in 
the  county  or  borough  for  which  the  election  was  held  as  to  the 
Court  seems  fit;  and  under  the  circumstances  it  seems  to  the  Court 
to  be  just  that  the  candidate,  and  the  Election  Agent,  or  other  agent 
and  person,  or  any  of  them,  should  not  be  subject  to  any  of  the  con- 
sequences under  the  Act  of  the  said  act  or  omission,  the  Court  may 
make  an  order  allowing  such  act  or  omission  to  be  an  exception  from 
the  provisions  of  the  Act  which  would  otherwise  make  the  same  an 
illegal  practice,  payment,  or  hiring,  and  thereupon  such  candidate,  agent, 
or  person  is  not  to  be  subject  to  any  of  the  consequences  under  the  Act 
of  the  act  or  omission. 

As  to  the  practice  in  applications  for  relief,  and  as  to  the  decisions 
with  regard  to  the  granting  of  relief,  see  the  article  Eelief  (Electoeal). 

On  the  trial  of  an  election  petition  the  Election  Court  may,  under 
certain  circumstances,  make  a  report  exonerating  the  candidate  in  cases 
of  illegal  practices  committed  by  his  agents.  Where  the  Election  Court 
reports  that  a  candidate  has  been  guilty,  by  his  agents,  of  illegal  practices, 
and  further  reports  that  the  candidate  has  proved  to  the  Court  that  no 
corrupt  or  illegal  practice  was  committed  at  the  election  by  him  or  his 
Election  Agent,  and  that  the  illegal  practices  mentioned  in  the  report 
were  committed  contrary  to  his  or  his  Election  Agent's  orders,  and 
without  their  sanction  or  connivance,  and  that  he  and  his  Election 
Agent  took  all  reasonable  means  for  preventing  the  commission  of 
corrupt  and  illegal  practices  at  the  election,  and  that  the  offences 
mentioned  in  the  report  were  of  a  trivial,  unimportant,  and  limited 
character,  and  that  in  all  other  respects  the  election  was  free  from 
any  corrupt  or  illegal  practice  on  the  part  of  such  candidate  and  of 
his  agents,  then  his  election  will  not,  by  reason  of  the  offences  mentioned 
in  the  report,  be  void,  nor  will  he  be  subject  to  any  incapacity  (see 
C.  &  I.  P.  P.  Act,  1883,  s.  22).  For  further  information  on  this  subject, 
see  Eelief  (Electoral). 

II.  ILLEGAL  PEACTICES  AT  MUNICIPAL  AND 
OTHEE  ELECTIONS. 

Municipal  Elections. — The  offences  of  illegal  practices,  illegal  pay- 
ment, employment,  and  hiring  at  municipal  elections  are  created  and 
defined  by  the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act, 
1884,  47  &  48  Vict.  c.  70.  The  provisions  of  that  statute  with  regard  to 
illegal  practices  are,  to  a  large  extent,  simply  a  re-enactment  of  the 
Corrupt  and  Illegal  Practices  Act,  1883.  The  law  with  regard  to  illegal 
practices  and  illegal  payment,  employment,  and  hiring  at  municipal 
elections  is,  therefore,  to  a  great  extent  the  same  as  at  parliamentary 
elections.     At  a  municipal  election,  however,  no  sum  may  be  paid  and 
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no  expense  may  be  incurred  by  or  on  behalf  of  a  candidate,  whether 
before,  during,  or  after  an  election,  on  account  of  or  in  respect  of  the 
conduct  or  management  of  such  election,  except  at  the  election  of 
councillors,  and  except  in  the  case  of  a  municipal  election  in  the  City 
of  London  (see  M.  E.  (C.  &  I.  P.)  Act,  1884,  ss.  5  (1)  and  35 ;  see  also 
Election  Expenses).  Any  candidate,  or  agent  of  a  candidate,  or  person 
who  knowingly  acts  in  contravention  of  this  section  (s.  5)  is  guilty  of  an 
illegal  practice  (ibid.,  s.  5  (2)). 

The  penalty  for  illegal  practices  and  for  illegal  payment,  employment, 
and  hiring  at  municipal  elections  is  the  same  as  at  parliamentary  elections 
(see  ibid.,  ss.  7  and  17). 

An  illegal  practice  within  the  meaning  of  the  Municipal  Elections 
(Corrupt  and  Illegal  Practices)  Act,  1884,  is  (see  sec.  8  (1)  of  that  Act)  to 
be  deemed  to  be  an  offence  against  Part  IV.  of  the  Municipal  Corpora- 
tions Act,  1882,  and  a  petition  alleging  such  illegal  practice  may  be 
presented  and  tried  accordingly  (see  Election  Petition). 

On  the  trial  of  a  municipal  election  petition,  the  report  as  to  illegal 
practices  committed  by  a  candidate  or  his  agents  must  be  made  by 
the  Election  Court  to  the  High  Court  (M.  E.  (C.  &  I.  P.)  Act,  1884, 
8.  8  (2)). 

A  municipal  election  will  be  avoided  by  the  extensive  prevalence  of 
illegal  practices,  it  being  provided  that  where,  upon  the  trial  of  an 
election  petition  respecting  a  municipal  election  for  a  borough  or 
ward,  it  is  found  by  the  Election  Court  that  illegal  practices  or  offences 
of  illegal  payment,  employment,  or  hiring,  committetl  in  reference  to 
such  election,  for  the  purpose  of  promoting  the  election  of  a  candidate 
at  that  election,  have  so  extensively  prevailed  that  they  may  be  reason- 
ably supposed  to  have  affected  the  result  of  that  election,  the  Election 
Court  must  report  such  finding  to  the  High  Court ;  and  the  election  of 
such  candidate,  if  he  has  been  elected,  is  to  be  void,  and  he  is  not,  during 
the  period  for  which  he  was  elected  to  serve,  or  for  which,  if  elected,  he 
might  have  served,  capable  of  being  elected  to  or  holding  any  corporate 
office  in  the  borough  (ibid.,  s.  18). 

The  provisions  of  the  Corrupt  and  Illegal  Practices  Prevention  Act, 
1895,  under  which  the  making  or  publishing  of  any  false  statement  of 
fact  in  relation  to  the  personal  character  or  conduct  of  a  candidate 
at  a  parliamentary  election  is  an  illegal  practice  (see  ante)  are  limited 
to  parliamentary  elections,  and  do  not  extend  to  mimicipal  or  other 
elections. 

City  of  London  Municipal  Elections. — The  provisions  of  the 
Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884,  and 
of  Part  IV.  of  the  Municipal  Corporations  Act,  1882,  relating  to  corrupt 
and  illegal  practices  and  election  petitions  are  expressly  applied  to 
municipal  elections  in  the  City  of  London  (see  sec.  35  of  the  Act  of 
1884).  For  this  purpose  "municipal  election"  means  an  election  to 
the  office  of  mayor,  alderman,  common  council-man,  or  sheriff,  and 
includes  the  election  of  any  officer  elected  by  the  mayor,  aldermen,  and 
liverymen  in  common  hall  (ibid.,  s.  35  (1)). 

County  Council  Elections. — The  same  provisions,  subject  to  the 
necessary  modifications,  are  applied  to  County  Council  elections  by  the 
Local  Government  Act,  1888,  51  &  52  Vict.  c.  41,  s.  75  (see  Ex  parte 
Walker,  1889,  22  Q.  B.  D.  384). 
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Parish  and  Disteict  Council  Elections,  etc. — The  same  provisions 
are  extended  by  the  Local  Government  Act,  1894,  56  &  57  Vict.  c.  73, 
s.  48  (3)  and  (8)),  to  parish  and  district  council  elections  and  other 
elections  regulated  by  rules  framed  under  the  Act,  subject  to  adaptations, 
alterations,  and  exceptions,  made  by  rules  framed  under  the  Act.  See 
also  the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884, 
s.  36 ;  Eural  District  Councillors  Election  Order,  1898 ;  Urban  District 
Councillors  Election  Order,  1898 ;  Parish  Councillors  Election  Order, 
1901;  Guardians  (in  London,  and  outside  London)  Election  Orders,  1898. 

Metropolitan  Borough  Council  Elections. — The  same  provisions 
are  also  extended  to  the  elections  of  mayors,  aldermen,  and  councillors 
of  Metropolitan  boroughs  by  the  London  Government  Act,  1899,  s.  2  (4) 
and  (5),  which  incorporates  this  legislation  with  the  necessary  modifica- 
tions. (See  the  Metropolitan  Councillors  Election  Order,  1903.)  The 
result  is  that  illegal  practices  committed  at  these  elections  involve  the 
same  penalties  and  incapacities  as  if  committed  at  municipal  elections. 

See  also  Agency  (Election);  Candidate;  Canvassing;  Coreupt 
Practices  ;  Election  Agent  ;  Election  Commissioners  ;  Election 
Expenses  ;  Election  Petition  ;  Elections  ;  Belief  (Electoral)  ; 
Eeturning  Officer;  Scrutiny;  etc. 

[Authorities. — Ptogers  on  Elections,  18th  ed.,  1906,  vol.  ii.  (Parlia- 
mentary), vol.  iii.  (Municipal,  etc.) ;  O'Malley  and  Hardcastle's  Reports  of 
Mection  Petitions,  vols,  i.-v.,  1869-1906 ;  Returns  of  Controverted  Elections, 
printed  by  order  of  the  House  of  Commons.] 

Illness. — The  meaning  of  " illness "  comes  into  question  in  law 
in  several  connections,  e.g.  what  degree  of  illness  lets  in  proof  of  deposi- 
tions at  common  law  and  by  statute ;  when  the  illness  of  a  witness  is 
sufficient  ground  for  the  postponement  of  a  trial.  The  subject  is  usually 
and  more  properly  discussed  under  the  heading  Sickness,  to  which  the 
reader  is  referred.  As  to  the  effect  of  illness  on  the  performance  of  a 
contract,  see  Contract,  Vol.  III.,  at  p.  546. 

Illusory  Appointments. — The  first  statutory  alteration 
of  the  law  relating  to  illusory  appointments  was  made  in  1830  by  the 
Act  11  Geo.  IV.  and  1  Will.  iv.  c.  43.  It  is  entitled  "an  Act  to  amend 
the  law  relating  to  illusory  appointments."  It  enacted  that  no  appoint- 
ment which  from  and  after  the  passing  of  the  Act  should  be  made  in 
exercise  of  a  power  should  be  impeached  in  equity  or  at  law  as  illusory 
by  reason  of  giving  only  an  unsubstantial  or  nominal  share  to  any  object 
of  the  power.  It  provided,  however,  that  nothing  in  the  Act  should 
prejudice  or  affect  any  provision  in  any  deed,  will,  or  other  instrument 
creating  the  power  which  declared  the  amount  of  the  share  from  which 
no  object  of  the  power  should  be  excluded;  nor,  on  the  other  hand, 
should  anything  in  the  Act  contained  be  deemed  to  give  any  other 
validity,  force,  or  effect  to  any  appointment  than  such  appointment 
would  have  had  if  a  substantial  share  of  the  property  affected  by  the 
power  had  been  thereby  appointed  to,  or  left  unappointed  to  devolve 
upon,  any  object  of  the  power.  The  enactments  are  retrospective'  and 
apply  to  powers  in  esse  at  the  time  of,  but  executed  after,  the  passing  of 
the  Act  {Reid  v.  Reid,  1858,  25  Beav.  469 ;  53  E.  R.  716). 
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According  to  the  old  law,  where  a  power  of  appointment  was  given 
to  A.  to  appoint  among  a  class  in  such  shares  as  A.  should  direct,  the 
presumed  intention  of  the  donor  of  the  power  was  to  give  an  actual  and 
substantial  share  to  each  of  the  objects  of  the  power.  A.,  the  appointor, 
could  not,  in  exercising  the  power,  exclude  any  one  of  the  class — this 
would  be  an  exclusive  appointment  and  bad  (see  Bulteel  v.  Plummer, 
1870,  L.  R.  6  Ch.  160).  The  whole  theory  is  tersely  stated  by  Jessel, 
M.R.,  in  his  judgment  in  Gainsford  v.  Dunn,  1874,  L.  R.  17  Eq.  405. 
Speaking  of  this  interpretation  of  the  intention,  he  says :  "  That  was  not 
according  to  the  literal  wording  of  the  power,  but  it  made  sense  of  it ; 
because  if  the  appointment  of  a  farthing  would  do,  then  on  the  principle 
of  de  minimis  non  curat  lex  it  would  make  every  non-exclusive 
power  an  exclusive  power.  However,  that  doctrine  was  found  incon- 
venient. .  .  ."  The  inconvenience  arose  from  the  obvious  reason  that 
it  was  impossible  to  determine  without  litigation  what  precise  amount 
was  or  was  not  a  substantial  sum  in  accordance  with  the  presumed 
intention  of  the  donor  of  the  power.  The  Act  therefore  put  the  question 
aside  by  making  any  share,  though  purely  nominal,  sufficient  to  make 
the  exercise  of  the  power  non-exclusive.  The  process  of  reasoning  that 
inspired  this  statutory  change  seems  to  have  been  that  the  p7'actical 
exclusion  of  an  object  could  not,  like  the  total  exclusion,  owe  its  origin 
to  an  oversight  or  omission  on  the  part  of  the  appointor,  and  therefore 
it  was  not  a  proper  case  for  any  interference  by  a  Court  of  equity. 
"One  would  have  imagined,"  says  Jessel,  M.R.,  in  the  case  quoted, 
"  that  the  reasonable  mode  of  altering  the  law  would  have  been  to  make 
every  power  of  appointment  exclusive,  unless  the  author  of  the  settle- 
ment had  pointed  out  the  minimum  share  which  every  object  was  to 
get,"  instead  of  allowing  an  appointment  to  be  impeached  because  the 
appointor  omitted  to  appoint  the  necessary  farthing.  In  the  same  year, 
1874,  the  Statute  37  &  38  Vict.  c.  37,  rectified  the  anomaly  by  enacting 
that  no  appointment  which,  from  and  after  the  passing  of  the  Act,  shall 
be  maile  in  exercise  of  a  power  of  appointment,  shall  be  invalid  at  law 
or  equity  on  the  ground  that  any  object  of  such  jx)wer  has  been 
altogether  excluded,  but  every  such  appointment  shall  be  valid  and 
effectual,  notwithstanding  that  any  one  or  more  of  the  objects  sliall  not 
thereby,  or  in  default  of  appointment,  take  a  share  or  shares  of  the 
property  subject  to  the  power.  But  the  provisions  of  the  Act  are  not 
to  prejudice  or  affect  any  declaration  in  a  deed,  will,  or  other  instrument 
fixing  the  amount  or  the  share  or  shares  from  which  no  object  of  the 
power  shall  be  excluded,  or  some  one  or  more  object  or  objects  of  it  shall 
not  be  excluded.    See  Powers. 

Illustrations. — For  the  law  of  copyright  in  engravings  and 
other  illustrations,  see  title  Copyright,  Vol.  III.  p.  624. 

Illustrious. — A  title  of  honour  bestowed  by  the  Roman 
Emperors  on  ollicers  of  the  Empire  of  the  highest  rank;  and  applied 
in  later  times  as  a  prefix  to  the  other  designations  of  royal  princes  and 
certain  other  dignitaries.    See  E.minence  ;  Excellency  ;  Highness. 

Imag'es  in  Churches  include  paintings,  pictures,  and 
painted  windows,  but  monuments,  symbols,  and  ornaments  are  not 
included  (see  Ornaments  Rubric).  An  image  is  something  represent- 
ing a  corporeal  subject,  or,  according  to  Dr.  Lushington, "  a  representation 
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of  anything  that  has,  is,  or  might  be  supposed  to  live."  Whether  an 
image  is  lawful  or  not  depends  on  the  facts  of  each  particular  case.  A 
statute  (3  &  4  Edw.  vi.  c.  10  (1549)),  still  in  force,  ordered  them  all  to 
be  destroyed ;  but  the  law  as  laid  down  by  the  Privy  Council  is  that 
images  are  lawful  if  set  up  for  the  purpose  of  decoration  only  and  where 
they  are  not  likely  to  lead  to  superstitious  reverence. 

The  earliest  legal  references  to  the  subject  are  at  General  Councils 
or  Synods  of  the  Church  in  a.d.  787  at  Nice,  and  in  a.d.  816  at  a  Synod 
held  under  Wilfred,  Archbishop  of  Canterbury.  See  also  Ancient  Con- 
stitutions of  Eobert  Winchelsea,  Archbishop  of  Canterbury  (1305),  and 
of  Thos.  Arundel,  Archbishop  of  Canterbury  (1408),  relating  to  their 
use  (Gibs.  Cod.). 

No.  22  of  the  Thirty-nine  Articles,  to  which  the  clergy  of  the  Church 
of  England  by  13  Eliz.  c.  12  (1562)  have  to  subscribe,  has  it  that  the 
Eomish  doctrines  (among  other  things)  concerning  the  worshipping  and 
adoration  of  images  are  repugnant  to  Scripture.  The  first  case  on  the 
subject  is  a  case  often  referred  to  in  early  cases  and  called  PTicketfs  Case, 
1600,  in  the  reign  of  Elizabeth,  and  that  case  and  two  cases  reported 
(Godb.  279  and  Noy  104)  in  James  i.'s  reign,  decide  that  it  is  unlawful 
to  break  or  deface  any  superstitious  pictures  in  any  window  in  any  church 
or  aisle,  unless  it  be  by  the  ordinary,  or  with  the  licence  of  the  ordinary. 
Sherfield,  the  Eecorder  of  Shrewsbury,  was  tried  and  convicted  (1632)  of 
breaking  a  painted  glass  window  in  the  Church  of  St.  Edmunds  in  that 
city,  which  represented  God  the  Father,  his  defence  being  justification 
of  his  act  (3  St.  Tri.  519). 

In  an  unreported  case  (1684) — Cocke  v.  Tallent — referred  to  on  p.  330 
in  the  case  of  Bmjcl  v.  Fhillpotts,  1874,  L.  E.  4  Ad.  &  Ec.  297,  the  then 
Dean  of  Arches  decided  that  a  faculty  "  for  the  better  ornamentation  of 
the  church  at  Moulton,  the  erection  of  images  of  the  apostles  therein," 
had  legally  been  granted  by  the  surrogate  of  the  chancellor  of  the  diocese 
of  Lincoln,  and  subsequently  wrongly  revoked  by  the  chancellor.  The 
present  painted  east  window  of  St.  Margaret's  Church,  Westminster 
(1761),  was  vehemently  though  unsuccessfully  opposed,  on  the  ground 
that  thereon  "is  represented  one  or  more  superstitious  pictures,  and, 
more  particularly,  the  painted  image  of  Christ  upon  the  Cross." 

There  seems  to  have  been  no  other  case  until  1874  {Boyd  v.  Fhilljwtts, 
uhi  supra),  when  the  reredos  in  the  cathedral  at  Exeter,  erected  by  the 
dean  and  chapter,  was  questioned — a  carved  stone  structure  sculptured 
to  represent  in  bas-relief  the  ascension,  the  transfiguration,  and  the 
descent  of  the  Holy  Ghost  on  the  day  of  Pentecost,  figures  of  angels, 
the  screen  surmounted  by  a  cross.  The  Bishop  of  Exeter  held  the  same 
to  be  illegal.  The  Court  of  Arches  held  the  same  to  be  legal,  and  that 
if  it  were  illegal  the  bishop  could  not  order  it  to  be  removed.  In  Clifton 
V.  Jiidsdale,  1  P.  &  D.  316 — known  as  the  Folkestone  Case — a  crucifix  of 
metal  in  full  relief  standing  on  the  top,  in  the  centre  of  a  screen  of  open 
ironwork  at  the  entrance  of  the  chancel  of  a  church,  turned  towards  the 
congregation,  was  held  as  not  being  an  architectural  decoration,  but  as 
being  in  danger  of  being  an  object  of  superstitious  reverence,  to  be 
unlawful;  and  in  the  same  judgment  Lord  Penzance  considered  pictures 
of  stations  of  the  Cross  unlawful,  being  connected  with  a  set  of  devotions 
which  he  considered  superstitious.  The  Privy  Council  upheld  the 
decision  as  to  the  removal  of  the  metal  crucifix.  In  the  Denbigh  Case 
{Hughes  v.  Edwardes,  1877,  2  P.  D.  361),  the  bishop  of  the  diocese 
refused   to  consecrate  a  church  until  the  centre   compartment   of  a 
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reredos  had  been  removed,  which  consisted  of  a  sculptured  panel  repre- 
senting the  crucifixion,  the  figure  of  our  Saviour  on  the  Cross,  the  figures 
of  St.  John  and  the  three  Marys  on  either  side,  all  in  high  relief.  The 
Court  of  Arches,  on  a  petition  after  consecration,  ordered  the  same  to 
be  restored.  In  1889  the  dean  and  chapter  of  St.  Paul's  Cathedral 
(known  as  the  St.  PauVs  Reredos  Case)  having  set  up  a  reredos, 
comprising  an  image  or  sculptured  subject  representing  a  figure  5  ft. 
high  of  our  Lord  upon  the  Cross,  conspicuously  above  the  communion 
table,  a  figure  5  ft.  6  in.  high  of  the  Virgin  with  the  Child  in  her  arms, 
conspicuously  above  the  figure  of  our  Lord,  the  bishop  in  accordance 
with  sees.  8  and  9  of  the  Public  Worship  Regulation  Act,  1874,  37  & 
38  Vict.  c.  85,  having  "  considered  the  whole  circumstances  of  the  case," 
was  of  opinion  that  proceedings  should  not  be  taken,  as  the  main 
question  of  the  principle  at  issue  had  already  been  decided  in  Phillpotts 
v.  Boyd,  iibi  mpra,  it  appearing  impossible  to  say  that  the  difiierence 
between  the  two  erections  was  of  grave  importance,  or  that  one  offered 
temptations  to  idolatry  and  the  other  not.  The  Court  of  Appeal  held 
that  the  bishop  had  not  declined  the  jurisdiction  given  him  by  the  Public 
Worship  Regulation  Act,  and  that  he  had  full  discretion  and  power  over 
the  matter  {R.  v.  The  Bishop  of  Lo7ida7i,  24  Q.  B.  D.  213). 

A  crucifix  is  neither  a  lawful  church  ornament  nor  an  architectural 
decoration,  and  when  such  is  introduced  into  a  parish  church  the  ordinary 
has  jurisdiction  to  direct  its  removal  by  the  churchwardens  without  pix)of 
that  it  is  likely  to  have  superstitious  reverence  paid  to  it  (Kensit  v.  St. 
Ethelhurga  (Redor),  [1900]  P.  80). 

An  image  of  the  Good  Shepherd  placed  on  a  pedestal  at  the  end  of 
the  west  end  of  the  south  aisle  of  a  church,  with  candles  on  each  side 
and  a  lighted  lamp  in  front ;  an  image  of  the  Virgin  Mary  placed  upon 
a  pedestal  standing  against  the  screen  separating  the  chancel  from  the 
nave,  with  candles  on  each  side  of  it;  vases  of  flowers  and  a  lighted 
lamp  before  it,  and  a  curtain  with  canopy,  crown  and  star  over  it; 
images  on  either  side  of  the  holy  table  in  the  side  chapel  representing 
the  Sacred  Heart  and  St.  Joseph,  also  two  holy  water  stoups,  were  ordered 
to  be  removed  {Davey  v.  Himle,  [1901]  P.  95). 

A  chancel  screen,  to  the  upper  portion  of  the  tracery  of  which  was 
attached,  over  the  entrance  archway,  the  figure  of  our  Lord  upon  the 
Cross,  and  on  one  side  of  the  archway  the  figure  of  the  Virgin,  and  on 
the  other  the  figure  of  St.  John.  The  Dean  of  Arches  finding  that  there 
was  nothing  to  lead  the  Court  to  suppose  that  the  proposed  screen 
and  figures  were  likely  to  be  treated  other  than  as  an  architectural 
decoration,  ordered  a  faculty  as  prayed  (In  re  St.  Anselm's,  Piniicr,  1901, 
P.  D.  202). 

A  faculty  was  refused  for  erecting  above  the  centre  of  the  chancel 
screen  a  life-sized  sculptured  group  of  figures  in  oak,  representing  a 
crucifix,  the  Virgin,  and  St.  John,  on  the  ground  that  the  Court  would 
be  authorising  the  re-erection  of  the  pre-Reformation  screen  and  rood 
formerly  in  the  church  {The  Vicar  of  Paignton,  in  Consistory  Court  of 
Exeter,  1905,  P.  D.  3). 

A  faculty  was  granted  to  remove  pictures  known  as  stations  of  the 
Cross.  A  faculty  was  granted  for  the  retention  of  a  small  figure  of 
Christ,  as  the  Good  Shepherd,  standing  on  a  bracket  under  a  canopy, 
made  of  oak  and  uncoloured,  being  held  to  be  an  architectural  decoration, 
not  liable  to  superstitious  reverence.  A  faculty  was  granted  to  remove 
two  isolated  crucifixes,  placed  over  the  pulpits  in  the  church.    A  bishop 
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does  not  by  consecrating,  or  dedicating,  give  any  episcopal  sanction  to 
the  retention  of  church  ornaments  or  decorations  {Markham  v,  Shire- 
hrook  Overseers,  1906,  P.  D.  239). 

The  recent  report  of  the  Royal  Commission  on  Ecclesiastical  Dis- 
cipline, issued  June  1906  (on  page  6,  paragraph  26),  gives  the  following 
statement : — 

"The  law  with  regard  to  images  not  used  in  the  public  services 
is  not  laid  down  by  statute,  but  has  been  defined  by  several  judicial 
decisions.  It  has  been  decided  that  such  images  are  lawful  as  objects 
of  decoration  in  the  church,  but  are  unlawful  if  they  are  made,  or  are 
in  danger  of  being  made,  objects  of  superstitious  reverence,  contrary  to 
Article  XXII,  against  the  worshipping  and  adoration  of  images.  In 
accordance  with  this  view  crosses,  if  not  placed  on  the  Holy  Table, 
and  also  crucifixes  if  part  only  of  a  sculptured  design  or  architectural 
decoration,  have  been  declared  lawful.  The  question  whether  a  crucifix 
or  rood  standing  alone,  or  combined  with  figures  of  the  Blessed  Virgin 
and  St.  John  can,  in  any  circumstances,  be  regarded  as  merely  decorative, 
has  given  rise  to  a  difference  of  judicial  opinion  and  appears  to  be 
unsettled.  Speaking  generally,  articles  of  decoration  or  embellishment 
not  used  in  the  services  cannot  lawfully  be  introduced  into  a  church 
without  the  consent  of  the  ordinary  given  by  a  faculty,  the  granting 
of  which  is  subject  to  the  judicial  discretion  of  the  Chancellor  or 
Commissary  sitting  as  judge  of  the  Bishop's  Court." 

Imbecile. — See  Idiot,  and,  as  to  the  legal  signification  of  the 
state  "Imbecility,"  Lunacy. 

I  mi  tat  ion. — This  word  is  a  term  of  art  in  various  branches  of 
industrial  property,  e.g.  Copyright,  Designs,  Patents,  Trade  Marks,  to 
which  headings  reference  may  be  made  for  the  statutory  provisions  and 
cases  on  the  subject.     See  also  Calculated  to  Deceive. 

Immediate  Approach, — Where  a  railway  company,  in 
carrying  its  line  over  a  highway  by  means  of  a  bridge,  slopes  away  the 
road  on  each  side  of  the  bridge  to  give  it  the  requisite  height,  the  road 
thus  sloped  is  not  an  "  immediate  approach  "  or  a  "  necessary  work  con- 
nected "  with  the  bridge  within  the  meaning  of  sec.  46  of  the  Railway 
Clauses  Act,  1845,  so  as  to  impose  upon  the  railway  company  the  obliga- 
tion of  maintaining  the  same  (  Waterforcl  and  Limerick  Ely.  Co.  v.  Kearney, 
1860,  12  Ir.  C.  L.  R.  224 ;  Fosberry  v.  Waterforcl  and  Limerick  Ely.  Co., 
1862,  13  Ir.  C.  L.  R.  494;  followed  in  London  and  North-Western  Ely. 
Co.  V.  Skerton,  1864,  5  B.  &  S.  559). 

Immediate  Arrest. — A  person  is  "immediately  appre- 
hended" within  the  meaning  of  sec.  103  of  the  Larceny  Act,  1861,  if 
he  is  arrested  "  then  and  there,"  or  if  that  is  impossible,  in  a  pursuit 
immediately  set  on  foot  {Griffith  v.  Taylor,  1876,  2  C.  P.  D.  194,  202). 
See  Arrest. 

Immediate  Expectancy. — in  Westcar  v.  Westcar,  1856, 

21  Beav.  328 ;  52  E.  R.  886,  where  the  Court  had  to  construe  a  will  by 
which  the  testator  directed,  inter  alia,  that  the  income  of  certain  trust 
moneys  should  belong  "to  the  person  for  the  time  being  entitled  in 
immediate  expectancy,"  Sir  John   Romilly,  M.R.,  said :   "  I  think  the 
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person  entitled  in  immediate  expectancy  is  he  who,  if  he  lives  long 
enough,  will  be  first  entitled  to  have  the  possession  of  the  property." 

Immediate    Possession. — An  offer  to  grant  a  lease 

with  "  immediate  possession  if  required  "  does  not  point  out  the  com- 
mencement of  the  term  {Rock  Fortland  Cement  Co.  v.  Wilson,  1882,  52 
L.  J.  Ch.  214). 

Immediately. — This  word  means  such  convenient  time  as  is 
reasonably  requisite  for  doing  the  particular  thing  (Pi/his  v.  Mitford, 
1673,  2  Lev.  77 ;  see  also  R.  v.  Francis,  1735,  Ca,  temp.  Hardwicke,  115 ; 
ToTTis  V.  WUsmi,  1863, 32  L.  J.  Q.  B.  33,  382),  that  is,  with  all  convenient 
speed  (Thompson  v.  Gibson,  1841,  8  Mee.  &  W.  281).  "It  is  impossible 
to  lay  down  any  hard-and-fast  rule  as  to  what  is  the  meaning  of  the 
word  '  immediately '  in  all  cases.  The  words  '  fortliwith '  and  •  immedi- 
ately '  have  the  same  meaning.  They  are  stronger  than  the  expression 
'  within  a  reasonable  time,'  and  imply  prompt,  vigorous  action,  without 
any  delay,  and  whether  there  has  been  such  action  is  a  question  of  fact, 
having  regard  to  the  circumstances  of  the  particular  case  "  (per  Cockburn, 
C.J.,  in  R.  V.  Berkshire  Justices,  1878,  4  Q.  B.  D.  471 ;  see  also  R.  v.  Aston, 
1850,  19  L  J.  M.  C.  236 ;  and  In  re  Blues,  1855,  5  El.  &  Bl.  291). 

Where  a  person  is  found  committing  any  offence  punishable  by  the 
Larceny  Act,  1861  (except  the  offence  of  angling  in  the  daytime),  he 
may  be  "  immediately  apprehended  "  without  a  warrant  by  any  person 
and  taken  before  a  magistrate  (s.  103),  The  meaning  of  "  immediately  " 
in  this  section  was  discussed  in  Gripth  v.  Taylor,  1876,  2  C.  P.  D.  194, 
where  Cockburn,  C.J.,  said :  " '  Immediately '  is  a  strong  word,  and  must, 
I  think,  be  taken  to  mean  '  then  and  there ; '  still  it  must  receive  a  reason- 
able construction,  and  if  arrest  on  the  spot  is  impossible,  and  can  only  be 
effected  by  pursuit,  if  the  pursuit  is  immediately  set  on  foot,  and  so  the 
party  is  arrested,  then  I  think  he  would  be  '  immediately  apprehended  ' 
within  the  meaning  of  this  section,  although  the  apprehension  took 
place,  not  on  the  spot,  but  at  some  distance  from  it.  But  then  in  every 
case  it  must  be  a  question  of  fact  whether  the  apprehension  is  'immediate' 
or  not." 

When  a  statute  is  expressed  to  come  into  operation  on  a  particular 
day,  it  is  to  be  construed  as  coming  into  operation  "  immediately  "  on 
the  expiration  of  the  previous  day  (Interpretation  Act,  1889,  52  &  53 
Vict.  c.  63,  8.  36). 

[Authoritij. — Stroud,  Jud.  Dicf] 

Immemorial  Usag'e. — A  custom  or  usage  which  has  been 
in  practice  tune  out  of  mind,  tliat  is,  in  law,  from  Ijefore  the  commence- 
ment of  the  reign  of  liicliard  I.  Prior  to  the  Prescription  Act,  1832,  it 
was  essential  to  the  validity  of  a  custom  to  show  that  it  had  been  used 
from  time  immemorial,  but  this  rule  has  been  modified  to  a  large  extent 
by  the  statute  mentioned,  which  enacts  that  claims  to  rights  of  common, 
etc.,  shall  be  sufficiently  established  by  showing  an  uninterrupted  enjoy- 
ment as  of  right,  in  some  cases  for  thirty,  in  others  for  twenty,  years. 
See  Custom  ;  Prescription. 

Immeuble  (Immoveable).— A  term  met  with  in  cases 
affecting  realty  abroad,  the  equivalent  more  or  less  of  real  property.  In 
French  law,  property  is  divided  into  moveables  and  immoveables.    The 
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following  are  summed  up  by  the  French    Civil   Code,  arts.  516-526, 
as  immoveables : — 

Property  is  immoveable  either  by  its  nature  or  by  its  destination  or 
by  the  object  to  which  it  is  applied  (art.  517).  ImmoveaUe  hy  nature — 
Lands  and  buildings  (art.  518) ;  windmills  and  waterraills  constructed 
on  pillars  and  forming  part  of  a  building  (art.  519);'ungathered  crops 
and  fruits  (art.  520);  copse  and  forest  trees,  uncut  (art.  521);  cattle 
leased  to  farmers  for  the  cultivation  of  land  (art.  522) ;  pipes  used  for 
conveying  water  (art.  523).  Immovedble  hy  destination — Farming  im- 
plements ;  seeds  of  such  tenants  as  pay  rent  in  kind ;  pigeons  belonging 
to  a  pigeon-house ;  warren  rabbits ;  beehives ;  fish  in  ponds ;  wine- 
making  utensils ;  the  implements  necessary  to  the  working  of  ironworks, 
paper-mills,  and  other  factories ;  straw  and  manure ;  personal  articles 
placed  by  the  owner  upon  real  estate  to  remain  there  in  perpetuity  {i.e. 
when  fastened  with  plaster,  mortar,  or  cement,  so  that  they  cannot  be 
removed  without  being  damaged  or  causing  damage  to  the  parts  to 
which  they  are  affixed),  such  as  mirrors,  pictures,  or  other  ornaments 
when  so  fixed,  and  statues  when  placed  in  niches  built  specially  to 
receive  them  (arts.  524,  525).  The  following  are  regarded  as  immovedble 
hy  the  ohject  to  which  they  apply : — The  usufruct  of  immoveable  things ; 
servitudes  or  land  burdens ;  actions  for  the  purpose  of  recovering  real 
estate  (art.  526). 

Immigration  (Aliens  Act,  1905). — Previous  to  the  passing  of 
the  Aliens  Act,  1905,  5  Edw.  vii.  c.  13,  there  was  no  law  restricting 
immigration  into  the  United  Kingdom,  except  the  Kegulation  of  Aliens 
Act,  1836,  6  &  7  Wm.  iv.  c.  11,  which  provided  for  the  taking  at  all 
ports  of  the  names  and  addresses  of  alien  immigrants  not  having  diplo- 
matic immunity.  This  Act  was  repealed  by  the  Act  of  1905,  which 
with  the  rules  made  by  virtue  of  its  provisions  now  regulates  all 
immigration  into  the  United  Kingdom. 

An  immigrant  may  be  landed  from  an  immigrant  ship  only  at  a  port 
where  there  is  an  immigration  officer  appointed  under  the  Act.  No 
immigrant  may  land  until  there  has  been  an  inspection  by  the  Medical 
Officer  and  by  the  Immigration  Officer  (s.  1  (1)).  Immigration  Boards 
have  been  established,  and  Immigration  Officers  and  Medical  Inspectors 
have  been  appointed  to  act  at  the  following  ports : — Cardiff,  Dover, 
Folkestone,  Grangemouth,  Grimsby,  Harwich,  Hull,  Leith,  Liverpool, 
London  (including  Queenborough),  Newhaven,  Southampton,  and  the 
Tyne  ports  (Newcastle,  North  Shields  and  South  Shields  together 
constituting  one  port)  (St.  K.  &  O.,  1905,  No.  1325). 

Leave  to  immigrants  to  land  may  be  withheld  by  the  Immigration 
Officer  if  the  immigrant  appears  to  be  undesirable,  that  is  to  say : — 

(1)  If   he  cannot  show  he  is  possessed  of,  or  in  a  position  to 

obtain,  the  means  of  supporting  himself  and  his  dependants 
(if  any) ;  or 

(2)  If  he  is  a  lunatic,  or  an  idiot,  or  owing  to  any  disease  or 

infirmity  is  likely  to  become  a  charge  on  the  rates  or  a 
detriment  to  the  public;  or 

(3)  If  he  has  been  sentenced  in  a  foreign  country  with  which 

there  is  an  extradition  treaty  for  a  crime,  not  being  an 
offence  of  a  political  character,  which  is,  as  respects  that 
country,  an  extradition  crime  within  the  meaning  of  the 
Extradition  Act,  1870;  or 
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(4)  If  an  expulsion  order  under  the  Aliens  Act,  1905,  has  been 
made  against  him. 

An  immigrant  who  proves  that  he  is  seeking  admission  to  the  United 
Kingdom  solely  to  escape  prosecution  or  punishment  on  religious  or 
political  grounds,  or  for  an  offence  of  a  political  character,  or  persecution 
involving  danger  of  imprisonment  or  danger  to  life  or  limb  on  account 
of  religious  belief,  is  not  to  be  refused  merely  on  the  ground  of  want  of 
means,  or  the  probability  of  his  becoming  a  charge  on  the  rates.  Immi- 
grants who  having  been  resident  in  the  United  Kingdom  not  less  than 
six  months,  and  who  embark  for  another  country  and  are  returned 
therefrom  direct  to  a  United  Kingdom  port,  shall  not  be  refused  leave 
to  land,  nor  shall  any  person  who  was  born  in  the  United  Kingdom,  and 
having  as  father  a  British  subject,  be  refused  leave  to  land  solely  on  the 
ground  of  want  of  means  (s.  1  (3)). 

Where  leave  to  land  is  withheld,  there  is  an  appeal  to  the  Immigra- 
tion Board  by  either  the  master,  owner,  or  agent  of  the  ship,  or  by  the 
immigrant. 

Immigration  Boards  consist  of  three  persons,  summoned  in  accordance 
with  rules  made  by  the  Secretary  of  State  from  an  approved  list  of 
persons  having  magisterial,  business,  or  administrative  experience  (s.  2). 
The  procedure  is  managed  by  an  Imviigration  Board  Clerk,  who  is 
required — (1)  To  keep  a  list  of  persons  nominated  by  the  Secretary  of 
State  for  service  on  the  Board ;  (2)  to  summon  and  to  attend  at 
meetings  of  the  Board ;  (3)  to  make  such  reports  to  the  Secretary  of 
State  as  may  be  necessary.  If  possible  a  magistrate  should  always  be 
summoned,  and  if  a  magistrate  attends  he  is  to  l.)e  chairman,  otherwise 
the  Board  selects  its  own  chainnan  (St.  K.  &  0.,  1905,  No.  1325,  rr.  15-17). 
In  the  event  of  disagreement,  the  opinion  of  the  majority  prevails  (ibid., 
r.  18).  The  following  persons  are  entitled  to  be  heard  at  the  hearing : — 
The  immigrant,  and,  if  an  appellant,  the  master,  owner,  or  agent  of  the 
ship  (ibid.,  r.  23).  Such  questions  may  be  put  and  such  inquiries  made 
as  the  Board  thinks  fit.  No  other  person  is  entitled  to  be  heard.  The 
Immigration  Ofhcer  is  required  to  attend  the  hearing,  and,  if  medical 
questions  are  at  issue,  the  Medical  Inspector.  The  Immigration  Officer 
is  required  to  give  the  persons  concerned  notice  of  time  and  place  of 
hearings.  By  a  new  order  made  in  1906,  No.  229,  reasonable  facilities 
are  to  be  given  to  the  Press,  but  the  Board  may  deliberate  in  private  on 
any  case  before  giving  their  decision. 

Conditional  disembarkation  of  immigrants  is  sanctioned  under  the 
following  circumstances,  where  there  is  proper  provision  for  their 
accommodation,  maintenance,  control,  and  safe  custody: — (1)  Security  by 
bond  by  the  master  or  owner  of  the  ship  (see  Forms,  infra) ;  (2)  where 
treatment  and  observation  in  hospital  are  needed ;  (3)  where  an  appeal 
is  in  progress  (St.  K.  &  0.,  1905,  No.  1325,  rr.  8-10). 

Immigrant  ship  is  a  ship  which  brings  to  the  United  Kingdom  more 
than  twenty  alien  steerage  imssengers  who  are  to  be  landed  in  the  United 
Kingdom,  whether  at  the  same  or  different  ports  (sec.  8  (2)  of  the  Act ; 
St.  K.  &.  0.,  1906,  No.  199),  and  a  steerage  passenger  is  a  person  not 
entitled  to  use  the  cabin,  state-rooms,  or  saloons  where  the  accommoda- 
tion is  superior  to  that  provided  in  any  other  part  of  the  ship  devoted 
to  the  carrying  of  passengers  (St.  R  &  0.,  1905,  No.  1326).  ImmigrarU 
is  defined  as  an  alien  steerage  passenger  who  is  to  be  landed  in  the 
United  Kingdom,  but  does  not  include  (a)  a  person  who  proves  to  the 
Immigration  Officer  that  he  desires  to  land  in  the  United  Kingdom  only 
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for  the  purpose  of  proceeding,  at  some  reasonable  time,  to  some  other 
country,  or  (b)  transit  passengers  (s.  8  (1)). 

Duties  of  Master  of  Immigration  Ship. — Every  master  must  furnish 
to  the  Immigration  Officer,  or  boarding  Preventive  Officer  of  Customs, 
certain  particulars  relating  to  the  numbers  and  class  of  passengers,  and 
their  age,  sex,  condition  in  life,  and  nationality  (see  the  Appendix  to  the 
Order  of  1905,  No.  1326). 

Return  of  Rejected  Immigrants. — "Where  an  immigrant  is  refused 
permission  to  land,  the  ship  on  which  he  has  made  his  passage  must 
either  take  him  back  to  the  port  of  embarkation  or  return  him  on  some 
other  ship.  He  cannot  be  left  behind,  as  that  would  be  an  offence  under 
the  Act  (s.  7(1);  s.  1  (5)). 

Appeal  to  Secretary  of  State. — Questions  arising  out  of  the  following 
may  be  taken  on  appeal  from  the  Immigration  Board  to  the  Secretary 
of  State : — Definitions  of  immigrant  ship,  immigrant  passenger,  steerage 
passenger,  what  is  a  political  offence,  and  whether  a  crime  is  an  extradition 
crime. 

[Autliorities. — Sibley  and  Elias's  Aliens  Act  and  the  Right  of  Asylum, 
1906  ed.,  which  contains  (at  p.  81)  a  table  of  punishments  and  penalties 
under  the  Act;  Henriques's  laiv  of  Aliens,  1906  ed.,  which  contains  (at 
p.  223)  the  explanatory  memorandum  on  the  working  of  the  Act  issued 
by  the  Home  Office  in  February  1906  ;  Stone's  Justices  Manual  (annual), 
sub  tit.  "Alien."  See  also  St.  E.  &  0.,  1905,  Nos.  1324,  1325  (with 
Appendix);  1906,  Nos.  1,  199.  See  also  Expulsion  as  regards  the 
expulsion  of  resident  aliens,  paupers,  and  criminals,  and  the  measures 
for  preventing  the  landing  of  criminal  aliens.] 
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I.  Bond  in  Eespect  of  Through  Passengers  (Aliens  Act,  1905, 

s.  8  {h)). 

Know  all  men  by  these  presents,  that  we  the  owner  of 

certain  ships  known  as  the  Line,  and  are  held 

and  firmly  bound  unto  our  Sovereign  Lord  Edward  the  Seventh,  by  the 
Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and 
of  the  British  Dominions  beyond  the  Seas,  King,  Defender  of  the  Faith, 
in  the  sum  of  pounds,  to  be  paid  to  our  said  Lord  the  King, 

his  heirs  or  successors,  for  which  payment  well  and  truly  to  be  made, 
we  bind  ourselves,  jointly  and  severally,  our  and  each  of  our  heirs, 
executors  and  administrators,  firmly  by  these  presents. 

Sealed  with  our  seals. 

Dated  this  day  of  in  the  year  of  our  Lord 

nineteen  hundred  and 

Whereas  by  the  Aliens  Act,  1905,  restrictions  are  placed  upon  the 
landing  in  the  United  Kingdom  of  immigrants,  as  defined  by  the  said 
Act.  And  whereas  the  expression  "immigrants"  in  the  said  Act 
does  not  include  passengers  holding  prepaid  through  tickets  to  some 
destination  out  of  the  United  Kingdom  if  the  master  or  owner  of  the 
ship  by  which  they  are  brought  to  the  United  Kingdom  or  by  which 
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they  are  to  be  taken  away  from  the  United  Kingdom  gives  security  to 
the  satisfaction  of  the  Secretary  of  State  that  except  for  the  purposes  of 
transit  or  under  the  circumstances  approved  by  the  Secretary  of  State 
they  will  not  remain  in  the  United  Kingdom  or  re-enter  the  United 
Kingdom  after  having  been  rejected  in  another  country  and  that  they 
will  be  properly  maintained  and  controlled  during  their  transit.  And 
whereas  it  is  intended  that  alien  steerage  passengers  as  defined  by  the 
said  Act  arriving  at  ports  in  the  United  Kingdom  and  holding  prepaid 
through  tickets  to  places  outside  the  United  Kingdom  in  the  ships 
owned  by  the  above  bounden 

Now  the  condition  of  the  above-written  bond  or  obligation  is  such 
that  if  on  the  arrival  at  any  port  in  the  United  Kingdom  of  any  alien 
steerage  passengers  as  defined  by  the  said  Act  holding  prepaid  through 
tickets  to  some  destination  out  of  the  United  Kingdom  the  above 
bounden  shall  give  to  the  Secretary  of  State,  or  such  person 

as  he  shall  appoint  at  that  port,  a  notice  in  the  form  prescribed  by  the 
Secretary  of  State  containing  the  particulars  of  such  of  the  passengers 
so  landed  there  as  are  to  be  taken  away  from  the  United  Kingdom  in 
any  ship  or  ships  owned  by  the  above  bounden  .     And  if 

every  passenger  referred  to  in  the  said  notice  shall  be  taken  away  from 
the  United  Kingdom  with  all  due  diligence  and  despatch  in  a  ship 
owned  by  the  above  bounden  and  shall  not  except  for  the 

purpose  of  transit  or  under  such  circumstances  as  may  for  the  time  being 
be  approved  of  by  the  Secretary  of  State  remain  in  the  United  King- 
dom or  if  rejected  in  another  country  re-enter  the  United  Kingdom. 
And  if  every  passenger  referred  to  in  the  said  notice  and  landed  in  the 
United  Kingdom  for  any  purpose  as  aforesaid  shall  during  transit 
through  the  United  Kingdom  be  properly  maintained  and  controlled. 
And  if  the  above  bounden  shall  within  the  time  prescribed 

by  the  Secretary  of  State  give  to  the  Secretary  of  Stat«  or  such  person 
as  he  shall  appoint  at  the  port  from  which  the  passengers  should  proceed 
under  the  through  tickets  a  return  in  such  form  as  the  Secretary  of 
State  shall  prescribe  specifying  the  name  and  such  further  particulars  as 
may  be  thereby  required  of  any  and  every  passenger  who  may  not  be 
permitted  to  proceed  to  the  destination  for  which  his  or  her  ticket  was 
issued  or  who  having  proceeded  to  the  destination  is  not  permitted  to 
land  there.  And  if  all  rules  made  by  the  Secretary  of  State  with  respect 
to  the  landing,  maintaining  and  controlling  of  such  passengers  as  afore- 
said shall  be  duly  observed  and  complied  with  by  them  and  by  the 
masters  of  ships  respectively  in  which  they  were  brought  to  and  are  to  be 
taken  away  from  the  United  Kingdom.  And  if  in  the  event  of  any 
such  passenger  referred  to  in  the  notice  so  delivered  as  aforesaid  by  the 
above  bounden  remaining  in  the  United  Kingdom  except  for 

the  purposes  of  transit  or  under  other  circumstances  approved  by  the 
Secretary  of  State  or  re-entering  the  United  Kingdom  except  for  the 
purposes  of  transit  after  having  been  rejected  in  another  country  or 
not  being  properly  maintained  and  controlled  during  his  transit  the 
above  bounden  shall  on  demand  pay  to  the  Secretary  of 

State  or  such  person  as  he  may  appoint  to  receive  the  same  a  sum  not 
exceeding  twenty  pounds  in  respect  to  each  such  passenger  so  remaining 

VOL.  VII.  3 


34  IMMIGEATION— rOKMS 

re-entering  or  not  being  properly  maintained  and  controlled.  Then  the 
above-written  bond  or  obligation  shall  be  void,  or  otherwise  shall  be  and 
remain  in  full  force  and  effect. 

Signed  sealed  and  delivered  by  the  above  bounden 

In  the  presence  of 


II.  Bond  for  Exemption  from  Inspection  (Aliens  Act,  1905, 

s.  1  (4)). 

Know  all  men  by  these  presents  that  we  are  held  and 

firmly  bound  unto  our  Sovereign  Lord  Edward  the  Seventh  by  the 
Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
and  of  the  British  Dominions  beyond  the  Seas,  King,  Defender  of  the 
Faith,  in  the  sum  of  £  to  be  paid  to  our  said  Lord  the  King,  his 

heirs  or  successors,  for  which  payment  well  and  truly  to  be  made  we 
bind  ourselves  and  each  of  us  jointly  and  severally  our  and  each  of  our 
heirs,  executors  and  administrators  firmly  by  these  presents. 
Sealed  with  our  seals. 

Dated  this  day  of  ,  in  the  year  of  our  Lord,  19     . 

Whereas  by  the  Aliens  Act,  1905,  restrictions  are  placed  upon  the 
landing  in  the  United  Kingdom  of  immigrants  as  defined  by  the  said 
Act,  and  whereas  the  Secretary  of  State  is  empowered,  subject  to  such 
conditions  as  he  may  by  order  impose  to  exempt  any  immigrant  ships 
from  the  said  restrictions  if  security  is  given  to  his  satisfaction  that 
undesirable  immigrants  will  not  be  landed  in  the  United  Kingdom  from 
those  ships  except  for  the  purpose  of  transit  and  whereas  the  Secretary 
of  State  has  by  Order  dated  the  day  of  19     ,  and 

subject  to  the  conditions  therein  expressed  exempted  from  the  provisions 
of  the  said  section  until  further  order  all  such  ships  under  the  manage- 
ment and  control  of  as  may  enter  the  port  or  ports  of 
in  the  United  Kingdom  from  the  port  or  ports  of  and  be 
immigrant  ships  within  the  meaning  of  the  said  Act  upon  conditions 
of  this  bond  being  entered  into. 

Now  the  condition  of  the  above-written  bond  or  obligation  is  such 
that  if  no  undesirable  immigrant  brought  by  any  of  the  said  ships  shall 
be  landed  in  the  United  Kingdom  from  among  the  passengers  who  by 
reference  to  the  terms  of  the  said  Order  are  not  subject  to  the  provisions 
of  section  1  of  the  said  Act  otherwise  than  solely  for  the  purpose  of 
transit,  and  if  every  undesirable  immigrant  so  landed  shall,  with  all  due 
diligence  and  despatch,  proceed  to  some  destination  outside  the  United 
Kingdom,  and  if  every  return  required  to  be  furnished  as  a  condition 
for  the  said  Order  shall  be  duly  furnished  and  all  rules  made  by  the 
Secretary  of  State  with  respect  to  undesirable  immigrants  shall  be  duly 
observed  and  complied  with,  and  if  in  the  event  of  any  undesirable 
immigrant  being  so  landed  in  the  United  Kingdom  otherwise  than 
solely  for  the  purpose  of  transit,  or  after  being  so  landed  remaining  in 
the  United  Kingdom  the  above  bounden  shall  on  demand  pay 

to  the  Secretary  of  State,  or  to  such  person  as  he  may  appoint  to  receive 
the  same,  a  sum  not  exceeding  £20  in  respect  of  each  such  immigrant 
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so  landed,  then  the  above-written  bond  or  obligation  shall  be  void,  or 
otherwise  shall  be  and  remain  in  full  force  and  effect. 

Signed,  sealed,  and  delivered  by  the  above  bounden 

In  the  presence  of 

III.  Bond  for  Conditional  Disembarkation  (Aliens  Act,  1905, 

8.  2  (2)). 

Know  all  men  by  these  presents,  that  we  master  of  the 

ship,  and  are  held  and  firmly  bound  unto  our  Sovereign  Lord 

Edward  the  Seventh,  by  the  Grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  of  the  British  Dominions  beyond  the 
Seas,  King,  Defender  of  the  Faith,  in  the  sum  of  £  ,  to  be  paid  to 

our  said  Lord  the  King,  his  heirs  or  successors,  for  which  payment  well 
and  truly  to  be  made,  we  bind  ourselves,  jointly  and  severally  our 
and  each  of  our  heirs,  executors,  and  administrators  firmly  by  these 
presents. 

Sealed  with  our  seals. 

Dated  this  day  of  in  the  year  of  our  Lord  nineteen 

hundred  and 

Whereas  by  the  Aliens  Act,  1905,  restrictions  are  placed  upon  the 
landing  in  the  United  Kingdom  of  immigrants  as  defined  by  the  said 
Act.  And  whereas  the  Secretary  of  State  is  empowered  by  the  said 
Act  to  make  rules  with  respect  to  the  conditional  disembarkation  of 
immigrants  for  the  purpose  of  inspection  appeals  or  otherwise  and  any 
immigrant  brought  to  the  United  Kingdom  in  any  immigrant  ship  may 
upon  security  being  given  by  the  master  of  the  ship  be  conditionally 
disembarked,  and  upon  so  disembarking  is  not  to  be  deemed  to  have 
landed  in  the  United  Kingdom.     And  whereas  the  ship  of 

which  the  above-bounden  is  master  is  an  immigrant  ship  as 

defined  by  the  said  Act. 

Now  the  condition  of  the  above-written  bond  or  obligation  is  such 
that  if  no  immigrant  brought  to  the  United  Kingdom  by  the  said  ship 
shall  be  disembarked  therefrom  in  the  United  Kingdom, 
except  solely  for  the  purpose  of  inspection  by  the  immigration  officer  in 
company  with  a  medical  inspector  or  for  the  purpose  of  an  appeal  to 
the  immigration  board  of  the  port  at  which  the  immigrant  is  disembarked, 
or  for  some  other  purpose  permitted  by  the  rules  made  by  the  Secretary 
of  State  for  the  time  being  in  force,  and  if  the  above  bounden 
and  every  immigrant  so  disembarked  shall  observe  and  comply  with  all 
orders  of  the  immigration  officer  at  the  port  or  ports  at  which  the 
immigrant  is  disembarked,  and  all  rules  made  by  the  Secretary  of  State 
with  respect  to  the  disembarkation  of  immigrants  for  the  purposes 
aforesaid.  And  if  every  immigrant  so  conditionally  disembarked,  and 
to  whom  leave  to  land  is  withheld  shall  return  to  the  ship  and  be  again 
received  thereon  immediately  after  the  purpose  of  the  conditional  dis- 
embarkation has  been  accomplished,  then  the  above-written  bond  or 
obligation  shall  be  void  or  otherwise  shall  be  and  remain  in  full  force 
and  effect. 

Signed,  sealed  and  delivered  by  the  above  bounden 

In  the  presence  of 
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Immorality — As  to  the  effect  of,  on  contract,  see  Contkact, 
Unlaivfid  Agreements,  Vol.  III.  p.  545. 

Immoveables. — "By  a  devise  of  immoveables  do  pass  leases, 
rents,  grass,  and  the  like,  but  not  any  of  those  things  that  do  pass  by 
the  devise  of  moveable;  but  debts  will  not  pass  by  either  of  these 
devises  "  (Sheppard,  Touchstone,  447).     See  also  Immeuble. 

Imparcamentum. — An  old  term  for  the  impounding  of 
cattle  damage  feasant.     See  Distress,  Damage  Feasant. 

Imparl  ;  Imparlance. — Under  the  old  law  a  defendant  in 
a  civil  action  was  entitled  before  he  pleaded  to  demand  one  imparlance 
or  leave  to  speak  with  the  plaintiff  with  the  view  of  coming  to  an 
amicable  settlement  with  him  (3  Black.  Com.,  298). 

I  mi  peach  merit  is  the  prosecution  of  a  peer  or  commoner  by 
the  House  of  Commons  at  the  bar  of  the  House  of  Lords  for  treason, 
high  crimes,  or  misdemeanors.  Doubts  have  been  entertained  as  to  the 
liability  of  a  commoner  to  impeachment  for  a  capital  offence  (Fitzharris 
Case,  1681, 13  L.  J.  755 ;  viii.  St.  Tri.  231),  but  the  Lords  in  1680  resolved 
to  proceed  on  the  impeachment  of  a  commoner  for  high  treason  (Hatsall, 
iv.  428 ;  14  L.  J.  260). 

Impeachments  began  at  the  close  of  the  reign  of  Edward  iii,  (Pike, 
Const.  Hist,  of  House  of  Lords,  205) ;  they  ceased  between  1449  and  1621, 
during  which  time  their  place  was  filled  by  Acts  of  Attainder.  Since 
1621  there  have  been  fifty-four  cases  of  impeachment,  forty-one  in 
the  seventeenth  century,  twelve  in  the  eighteenth,  and  one  in  the 
nineteenth. 

The  procedure  is  simple.  A  member  charges  the  accused  with  high 
crimes  and  misdemeanors,  and  moves  that  he  be  impeached.  If  this 
motion  is  carried,  the  member  goes  to  the  bar  of  the  House  of  Lords  and 
impeaches  the  accused.  The  Commons  appoint  a  committee  to  draw  up 
a  case  which,  when  formulated,  is  delivered  to  the  accused,  who  may  reply. 
They  then  appoint  managers  to  conduct  the  case  for  the  prosecution ; 
the  accused  is  taken  into  custody  and  handed  to  the  care  of  Black  Kod. 
The  trial  takes  place  in  Westminster  Hall,  the  Lord  High  Steward 
presiding  if  the  accused  is  a  peer ;  the  Lord  Chancellor  or  Speaker  of 
the  Lords,  if  he  is  a  commoner.  For  an  account  of  the  course  of  an 
impeachment,  see  Lord  Colchester's  Diary,  ii.  65  e^  seq. 

The  proceedings  continue  unaffected  by  a  prorogation  or  dissolution 
(though  Acts  were  passed  in  1786  and  1805  to  ensure  this)  until  the 
case  is  concluded,  when  the  peers,  each  in  turn,  standing  uncovered, 
with  his  right  hand  on  his  breast,  answers  on  each  charge  "  Guilty  "  or 
"  Not  Guilty,"  "  upon  my  nonour."  Before  judgment  is  given  the  bishops 
withdraw. 

The  Lords,  if  their  verdict  is  "  Guilty,"  do  not  pass  sentence  until 
the  Commons  demand  judgment,  and  the  execution  of  the  sentence  is 
subject  to  the  exercise  of  the  royal  prerogative  of  mercy.  But  an 
antecedent  pardon  under  the  Great  Seal  is  no  defence  (12  &  13  Will.  IIL 
c.  2,  s.  3). 

Impeachment  has  passed  out  of  use.  In  the  seventeenth  century 
the  Commons  exercised  no  continuous  control  over  ministers,  nor  could 
displace  them  from  office  if  business  was  ill-conducted.     A  criminal 
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proceeding  in  the  Courts  was  not  to  be  relied  upon,  when  the  King 
could  appoint  and  dismiss  judges  at  pleasure.  Now,  for  ordinary  mis- 
management, loss  of  office  is  punishment  enough ;  if  a  crime  has  been 
committed  the  Courts  can  be  trusted.  In  Lord  Melville's  Case  the 
Commons  first  resolved  to  prosecute  and  then  to  impeach  (Lord 
Colchester's  Diary,  ii.  9,  12). 

[^Authorities. — May,  Parliamentary  Practice,  10th  ed.,  ch.  xxiv. ;  Pike, 
Const.  Hist,  of  House  of  Lords,  chaps,  x.,  xi. ;  Hallam,  History,  voL  ii 
c.  12.] 

Impeachment  of  Waste.— Every  tenant  for  life,  unless 
his  estate  is  declared  to  be  without  impeachment  of  waste,  is  liable  for 
committing  waste,  that  is,  for  doing,  or  allowing  to  be  done,  anything  to 
the  estate  to  the  injury  of  the  persons  next  entitled.  Thus,  he  may  not 
cut  timber  (except  so  far  as  to  furnish  for  his  own  use  reasonable  house- 
bote, plough-bote,  and  hay-bote),  or  pull  down  buildings,  or  plough  up 
meadowland,  etc.  If  he  does  any  of  these  things  he  will  te  liable  in 
damages  for  same,  and  will  be  restrained  from  committing  further  waste. 
See  Waste. 

Impediments  to  Marriage.— There  are  various  impedi- 
ments to  the  contracting  of  a  lawful  marriage;  these  are — (1)  The 
existence  of  a  prior  undissolved  (but  see  Licence  ;  Marriage)  marriage ; 

(2)  relationship  within  the  prohibited  degrees  (see  Prohibited  Degrees)  ; 

(3)  want  of  sufficient  age ;  (4)  mental  incapacity ;  (5)  physical  incapacity ; 
(6)  force,  fraud,  or  error.  For  a  full  treatment  of  the  subject,  see  title 
Marriage. 

Impending. — It  was  decided  in  Grimstan  v.  Turner,  1870, 
18  W.  K.  72-4,  that  where,  as  the  effect  of  a  probate  suit,  the  property 
of  a  testator  was  in  such  a  position  that  no  person  had  a  legal  right  to 
deal  with  it,  litigation  was  "  impending,"  for  something  required  to  be 
done  to  obtain  a  decision  as  to  who  was  the  personal  representative  of 
the  testator ;  and  as  litigation  was  so  "  impending,"  the  Court  made  the 
usual  order  for  the  appointment  of  a  receiver. 

As  to  "  impending  danger  "  within  the  meaning  of  article  4  of  the 
Board  of  Trade's  Kegulations  regarding  the  use  of  steam  or  other 
mechanical  traction  for  tramways,  see  Jolly  v.  Nm'th  Staffordshire 
Tramway  Co.,  Times,  July  27,  1887,  and  Downing  v.  Birmingham  and 
Midland  Trams.,  1888,  5  T.  L  R.  40. 

Imperial. — Of  or  relating  to  an  empire.  This  title,  which 
originally  belonged  exclusively  to  the  Holy  Roman  Empire,  which  was 
dissolved  in  1806,  has  in  modern  times  been  in  great  measure  treated 
as  synonymous  with  royal,  although  strictly  it  denotes  a  title  superior 
to  the  kingly  dignity,  as  the  proper  meaning  of  emperor  is  the  chief  of 
a  confederation  of  States,  some  of  which  may  have  kings  as  their 
immediate  rulers,  as  is  the  case  in  the  present  German  Empire.  In  this 
country  the  title  "  imperial "  has  been  little  used  till  recent  years.  It 
is  true  true  that  it  occurs  in  the  first  article  of  the  Act  of  Union  between 
Great  Britain  and  Ireland  (39  &  40  Geo.  ill.  c.  67),  where  it  is,  inter  alia, 
provided  "  that  the  royal  style  and  titles  appertaining  to  the  imperial 
crown  of  the  said  United  Kingdom  and  its  dependencies  .  .  .  shall  be 
such  as  His  Majesty,  by  his  royal  proclamation  under  the  Greal  Seal  of 
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the  United  Kingdom,  shall  be  pleased  to  appoint ; "  but  it  was  not  until 
after  the  proclamation  of  Queen  Victoria  as  Empress  of  India  in  1877, 
as  empowered  by  the  Eoyal  Titles  Act,  1876,  39  Vict.  c.  10  (and  see 
Proclamation  of  April  28,  1876;  St.  R  &  0.,  Eev.  1904,  I.,  "Arms  and 
Ensigns,"  etc.,  p.  10),  that  the  term  came  more  generally  into  use  with  us. 
The  Eoyal  Titles  Act,  1901, 1  Edw.  vii.  c.  15,  enabled  His  Majesty  King 
Edward  vii.  to  make  by  proclamation  an  addition  to  the  royal  style  and 
titles  in  recognition  of  his  dominions  beyond  the  seas.  In  pursuance  of 
this  enactment,  a  proclamation  dated  November  4,  1901  (St.  E.  &  0., 
Eev.  1904, 1.,  "  Arms  and  Ensigns,"  p.  12),  added  to  the  former  royal  style 
and  title  the  words  "  and  of  the  British  dominions  beyond  the  seas,  King." 
Sometimes  the  term  is  used  to  denote  the  whole  of  the  United  Kingdom 
as  distinguished  from  any  of  the  separate  countries  composing  it,  but 
more  frequently  it  refers  to  the  whole  British  Empire — the  United 
Kingdom,  colonies,  and  dependencies.  In  the  latter  sense  it  has  been 
much  employed  of  late  years  in  connection  with  the  subject  of  Imperial 
Federation  and  Imperial  Defence  (see  the  Imperial  Defence  Act,  1888). 

Imperil. — One  S.  took  a  licence  for  a  beerhouse  in  his  own  name 
on  behalf  of  a  woman  whose  property  the  business  was,  and  agreed  with 
the  landlord  not  to  do  anything  whereby  the  licence  might  be  imperilled, 
on  pain  of  forfeiting  the  tenancy  and  fixtures.  He  executed  a  declara- 
tion of  trust  in  favour  of  the  woman,  and  handed  it  to  her  with  the 
licence  indorsed  in  blank.  S.,  who  was  a  sailor,  having  gone  away  to 
sea,  and,  as  it  seemed,  with  the  intention  of  abandoning  the  premises, 
the  landlord  immediately  afterwards  sought  to  enforce  the  forfeiture 
clause;  but  it  was  decided  that  the  absence  of  S.  did  not  cause  the 
licence  to  be  "imperilled,"  although,  if  the  woman  had  carried  on 
the  business  longer  than  would  be  required  to  make  an  application 
for  a  transfer  of  the  licence  to  herself  or  someone  else,  the  effect 
might  be  different  (Moore  v.  BoUnson,  1878,  48  L.  J.  Q.  B.  156).  See 
Licensing. 

Impertinence — This  was  the  expression  formerly  used  in 
Chancery  proceedings  to  denote  that  immaterial  matter  had  been  intro- 
duced into  a  pleading  (see  Bally  v.  Williams,  1825, 1  M'L.  &  Y.  334, 337 ; 
Mitford's  Pleading,  5th  ed.,  pp.  57,  372;  and  1  Daniell's  Chancery 
Practice,  5th  ed.,  p.  292).  Needless  prolixity  was  often  treated  as 
constituting  the  defect  of  impertinence  {Slack  v.  Evans,  1819,  7  Price, 
278w. ;  GompertzN.  Best,  1834, 1  Y.  &  C.Ex.  114),  and  repetitions  of  even 
material  statements  were  sometimes  considered  as  being  open  to  the 
same  objection  {Allfrey  v.  Allfrey,  1851,  14  Beav.  235 ;  51  E.  E.  277). 

Impertinence  did  not  afford  any  ground  for  demurrer,  but  the 
opposite  party  was  entitled  to  have  the  impertinent  matter  expunged 
(see  1  Daniell's  Chancery  Practice,  5th  ed.,  p.  292 ;  1  Sanders'  Orders  in 
Chancery,  1845  ed.).  Formerly  the  mode  of  effecting  this  was  by  moving 
the  Court  to  refer  the  pleading  to  a  master  to  report  upon  it,  and  it  was 
thereupon  so  referred  without  specifying  the  particular  passages  objected 
to;  but  this  general  form  of  reference  having  been  found  inconvenient 
in  practice,  the  exceptions  were  by  general  orders  in  Chancery,  dated  the 
8th  of  May  1845  and  the  23rd  of  November  1850  (see  1  Sanders'  Orders 
in  Chancery, '^.  998 ;  12  Beav.  xxvii.),  directed  to  be  taken  in  writing  and 
signed  by  counsel  describing  the  particular  passages  alleged  to  be  im- 
pertinent (see  1  Daniell's  Chancery  Practice,  5th  ed.,  p.  292). 
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Taking  exception  to  bills,  answers,  and  other  proceedings  for  imper- 
tinence was  abolished  by  the  Court  of  Chancery  Procedure  Act,  1852, 
but  it  was  at  the  same  time  provided  that  the  Court  might  direct  the 
costs  occasioned  by  any  impertinent  matter  introduced  into  any  pro- 
ceeding to  be  paid  by  the  party  introducing  the  same  (15  &  16  Vict, 
c.  86,  8.  17). 

The  practice  as  regards  the  introduction  of  impertinent  matter  into 
pleadings  is  now  dealt  with  by  the  rules  in  force  under  the  Judicature 
Acts  (see  K.  S.  C,  1883,  Order  19,  rr.  2,  5,  27 ;  Order  65,  r.  27  (20),  (22)). 
See  Striking  Out. 

Implements. — "Things  of  necessary  use  in  any  trade  or 
mystery  which  are  employed  in  the  practice  of  the  said  trade,  or  without 
which  the  work  cannot  be  accomplished.  And  so  also  for  furniture  of 
household  with  which  the  house  is  filled.  And  in  that  sense  you  shall 
find  the  word  often  in  wills  and  conveyances  of  moveables"  {Tcrmes  dc 
la  Ley). 

Implication. — This  word  in  law  bears  its  ordinary  meaning  of 
an  inference,  or  something  which  may  fairly  be  understood  though  not 
formally  expressed. 

Implied  Authority. — See  Principal  and  Agent. 

Implied  Conditions.— See  Vol.  III.  p.  422;  and  Caveat 
Emptor. 

Implied  Contracts. — See  Qu asi-Contracts. 

Implied  Covenants. — See  Vol.  IV.  p.  171,  as  to  Covenants 
in  Leases;  and  see  further,  Conveyancing  Acts;  Freedom  from  In- 
cumbrances; Further  Assurance;  Quiet  Enjoyment;  Eight  to 
Convey  ;  Seisin  ;  Beneficial  Owner. 

Implied  T  r  u  sts .  —See  Trusts. 

Implied  Warranty.— See  Warranty. 

Import. — Goods  brought  into  the  country  from  abroad.  The 
importation  of  certain  goods,  such  as  unauthorised  reprints  of  copyright 
books,  false  coin,  and  indecent  or  obscene  prints,  is  expressly  forbidden, 
and  with  regard  to  certain  other  goods,  such  as  wine,  spirits,  and 
tobacco,  restrictions  are  imposed  as  to  the  place  and  manner  of  their 
importation. 

On  the  arrival  of  a  vessel  from  parts  beyond  the  seas,  the  master  is 
required  within  twenty-four  hours  after  arrival  to  make  a  report  to  the 
Customs  authorities  regarding  his  cargo  and  its  consignee,  and  in 
addition  the  importer  or  his  agent  is  required  to  give  details  as  to 
the  character,  quantity,  and  value  of  the  goods,  whether  they  are  liable 
to  duty  or  not.  Forms  are  provided  applicable  to  the  different  cases 
of  free  and  dutiable  goods,  and,  with  respect  to  the  latter,  whether 
the  duty  is  to  be  paid  at  once  on  landing  or  whether  the  goods  are 
to  be  warehoused.  From  the  information  thus  collected  by  the  Customs 
authorities  are  compiled  the  accounts  (so  far  as  dealing  with  imports) 
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relating  to  the  trade  and  navigation  of  the  United  Kingdom,  which 
are  periodically  laid  before  Parliament  by  the  Board  of  Trade.  For 
full  details  as  to  the  importation  of  goods,  reference  must  be  made 
to  the  Customs  Consolidation  Act,  1876,  and  the  several  Acts  amending 
same. 

I  m port  for  Sale. — The  importing  for  sale  by  an  unauthorised 
person  into  the  British  Dominions  of  books  first  composed  or  written 
or  printed  and  published  in  any  part  of  the  United  Kingdom,  wherein 
there  shall  be  copyright,  and  reprinted  in  any  country  or  place  out  of 
the  British  Dominions,  is  prohibited  by  sec.  17  of  the  Copyright  Act, 
1842.  The  same  section  makes  it  an  offence  "knowingly"  to  "sell,  publish, 
or  expose  to  sale  "  such  books,  but  the  two  offences  are  rendered  distinct 
by  the  addition  of  the  word  "  knowingly  "  in  the  second  case ;  and  there- 
fore a  plaintiff  who  institutes  proceedings  in  respect  of  a  wrongful 
"  importing  for  sale  "  is  not  required  to  give  the  defendant  any  notice, 
but  may  at  once  obtain  an  ex  parte  injunction;  if,  however,  the  proceed- 
ings are  in  respect  of  "  knowingly  selling,"  etc.,  notice  of  the  nature  of 
the  copies  complained  of  should  properly  be  sent  to  the  importer  {Cooper 
V.  WhittiTigham,  1880,  15  Ch.  D.  501). 

Impossibility. — A  patent  physical  or  legal  impossibility 
avoids  a  contract  (Anson,  Law  of  Contract,  11th  ed.,  p.  95).  In  the 
case  of  a  contract  for  the  sale  of  specific  goods,  if  the  goods,  without 
the  knowledge  of  the  seller,  have  perished  at  the  time  when  the 
contract  is  made,  the  contract  is  void  (Sale  of  Goods  Act,  1893,  s.  6, 
following  Couturier  v.  Hastie,  1856,  5  H.  L.  C.  673;  10  E.  R.  1065), 
either  because  it  is  impossible  of  performance,  or  on  the  ground  of 
mutual  mistake  {Scott  v.  Coulson,  [1903]  2  Ch.  249),  the  rule  is  appa- 
rently the  same  in  other  cases  of  antecedent  impossibility  (Anson, 
152,  347),  unless  where  there  is  an  absolute  promise  to  perform  the 
contract  (see  the  conflicting  decisions  of  Hills  v.  Sughrue,  1846,  15 
Mee.  &  W.  253;  71  E.  E.  651,  and  Clifford  v.  Watts,  1870,  L.  E.  5  C.  P. 
577).  Impossibility  arising  after  the  conclusion  of  an  agreement  for 
the  sale  of  specific  goods  by  their  perishing  without  the  fault  of  either 
party  before  the  risk  passes  to  the  buyer,  avoids  the  agreement  (Sale  of 
Goods  Act,  1893,  s.  7).  In  other  cases,  impossibility  arising  after  the 
formation  of  a  contract  does  not,  in  the  general  case,  excuse  the  promisor 
from  his  performance,  unless,  indeed,  his  performance  was  to  be  con- 
ditional on  its  continued  possibility.  The  question  is  whether  the 
promisor  warranted  the  possibility,  or  whether  he  contracted  subject 
to  an  implied  exception  in  case  the  subject-matter  of  the  contract 
ceased  to  exist.  Where  from  the  nature  of  the  contract  the  parties 
must  have  known  that  it  depended  on  the  continued  existence  of  some 
specified  thing,  then  the  cessation  of  that  existence  will  usually  avoid 
the  contract  {Krell  v.  Henry,  [1903]  2  K.  B.  740 ;  Civil  Service  Society  v. 
General  Steam,  etc.,  Co.,  [1903]  2  K.  B.  756 ;  Chandler  v.  Webster,  [1904] 
1  K.  B.  493).  In  such  cases  the  loss  remains  where  it  falls  at  the  time 
of  the  avoidance  of  the  contract,  neither  party  being  able  to  recover  on 
it  (l.cc.).  On  the  other  hand,  it  may  appear  from  the  contract  that  the 
promisor  took  the  risk  of  supervening  impossibility  {Heme  Bay  Steam 
Co.  V.  Hutton,  [1903]  2  K.  B.  683;  Elliott  v.  Crutcliley,  [1906]  A.  C.  7). 
Impossibility  arising  from  a  change  in  the  law  will  exonerate  the 
promisor  {Baily  v.  De  Crespigny,  1869,  L.  E.  4  Q.  B.  180) ;  so  also  if 
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the  subject-matter  of  the  contract  is  destroyed  through  no  fault  of  his, 
if  its  continued  existence  is  essential  to  the  performance  of  the  contract 
{Taylor  v.  Caldwell,  1863,  3  B.  &  S.  826).  A  contract  by  which  a  person 
is  to  render  personal  services  is  discharged  by  his  death  and  perhaps  also 
by  illness  incapacitating  him  for  performing  his  promise  {Bobiiison  v. 
Davison,  1871,  L.  K.  6  Ex.  269).  See  Contract;  and  see  "Impossi- 
bility," treated  at  length  in  Leake  on  Contracts,  5th  ed.,  pp.  478  et  seq. 

Impotence. — See  Medical  Jurisprudence;  Nullity  of 
Marriage. 

Impotentiam,  Propter  (Property). — A  person  may 

have  a  qualified  property  in  animals  ferm  luUurm  on  account  of  their  own 
inability.  For  example,  when  hawks,  herons,  or  other  birds  build  in 
a  person's  trees  and  have  young  ones  there,  such  person  has  a  quali- 
fied property  in  the  young  birds  till  they  can  fly,  when  the  property 
expires  (2  Black.  Com.,  394). 

Impound;  Impounding. —See  Distress;  Pound- 
Breach. 

Impression,  First. — A  case  of  first  impression  is  one  upon 
which  there  is  no  authority  to  guide  the  Court  to  a  decision,  and  which 
therefore  the  Court  has  to  decide  according  to  what  it  thinks  just  and 
expedient. 

Impressment. — l.  Army. — Impressment  of  men  for  military 
service  within  or  without  the  realm  was  at  one  time  resorted  to,  and 
seems  to  have  been  considered  within  the  pi-erogative,  but  was  declared 
illegal  in  1640  (16  Car.  i.  c.  28).  The  history  of  this  subject  is  to  be 
found  in  the  Manioal  of  Military  Law  (1903  issue,  ch.  ix.  p.  196). 

Impressment  of  carriages,  drivers,  animals,  vessels,  and  victuals  was 
part  of  the  Crown  prerogative  of  purveyance  {I.e.  pp.  190,  230).  The 
prerogative  was  abolished  in  1660  (12  Car.  ii.  c.  24,  s.  11),  and  the  present 
powers  as  to  such  impressment  dei)end  on  the  Army  Act  as  annually 
renewed  (44  &  45  Vict.  c.  58,  ss.  112-121;  Manual  of  Military  Law, 
230-233). 

2.  Navy. — From  a  very  early  date  the  Crown  claimed  a  right  to 
impress  ships  and  seamen  for  the  service  of  the  Crown  in  war  time 
(2  Stubbs,  Const.  Hist.,  311-313).  This  claim  is  undoubtedly  lawful 
(2  Pike,  Hist.  Cr.,  271-273,  637),  and  is  recognised  by  Statutes  of  1379, 

2  Eich.  IL  0.  4;  1556,  2  Phil.  &  Mary,  c.  16  ;  and  1563,  5  Eliz.  c.  5, 
s.  26 ;  R.  V.  Tuhhs,  1776,  2  Cowp.  512).     The  case  of  ship-money,  1637, 

3  St.  Tri.  825,  rests  on  attempts  to  make  inland  counties  pay  an  equiva- 
lent in  money  for  the  liability  of  the  maritime  counties. 

Pepys  in  his  Diary  describes  the  procedure  of  his  day  (1666,  June  30, 
July  1,  July  2).  In  his  view  the  giving  of  press-money  was  necessary 
to  make  the  impressment  legal.  The  right  continued  after  the  Revolu- 
tion and  into  the  present  century,  and  while  now  dormant  is  by  no 
means  extinct,  any  more  than  the  compulsory  service  in  the  militia, 
which  can  at  any  moment  be  imposed  by  proclamation. 

The  liability  to  impressment  falls  only  on  seafaring  men  and  persons 
whose  occupation  and  calling  it  is  to  work  in  boats  or  rivers  {R.  v.  Tuhhs, 
1776,  2  Cowp.  512).    Any  waterman,  bargeman,  or  lighterman  may 
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therefore  be  impressed,  except  a  salt-water  ferryman  {Ex  farte  Fox, 
1793,  5  T.  R.  276 ;  2  E.  E.  596 ;  Ex  'parte  Young,  1808,  9  East,  466). 
And  the  possession  of  freehold  was  no  ground  of  exemption  if  the 
freeholder  was  a  seafaring  man  {B.  v.  Douglas,  1804,  5  East,  477).  It 
applies  not  merely  to  seamen  in  the  strict  sense,  but  to  sea-going  ships' 
carpenters,  etc.  {Ex  parte  Boggin,  1811,  13  East,  549). 

Exemptions. — Except  as  to  salt-water  ferryman,  all  the  exemptions 
from  the  liability  rested  on  statute.  The  following  exemptions  still 
exist : — 

(1)  Persons  using  the  sea  for  two  years  from  first  going  to  sea  (13 
Geo.  11.  c.  17,  s.  2). 

(2)  Persons  bound  apprentices  to  the  sea  service  for  three  years  from 
the  binding  (same  Act;  see  Softley's  Case,  1801,  1  East,  466). 

(3)  Persons  who  have  served  in  the  Eoyal  Navy  for  five  years,  while 
a  proclamation  calling  for  seafaring  men  is  in  force,  are  exempt  for  one 
year  if  discharged  on  their  own  application,  and  for  two  years  if  discharged 
by  the  Admiralty  (5  &  6  Will.  iv.  c.  24,  s.  2). 

Protections. — The  Admiralty  on  application  must  grant  written  pro- 
tections to  persons  exempted  by  the  Acts  of  1739  (13  Geo.  II.  c.  17, 
s.  2)  or  1835  (5  &  6  Will.  iv.  c.  24,  s.  2),  and  may  grant  protection 
in  other  cases. 

Procedure. — Impressment  is  effected  under  warrants  issued  by  the 
Admiralty,  after  a  proclamation  or  Order  in  Council  for  impressment 
has  been  issued  to  an  officer  of  the  navy  (for  form,  see  Prendergast, 
Navy,  p.  121).  This  officer,  or  his  deputy,  with  the  warrant  and  a  press- 
gang,  seize  the  seafaring  men  desired.  In  case  of  illegality,  malice,  or 
irregularity,  resistance  even  to  killing  is  justifiable  {B.  v.  Broadfoot, 
1743,  Post.  Cr.  Law,  154;  B.  v.  Webh,  1788, 1  Black.  H.  19 ;  B.  v.  Borth- 
wick,  1778,  1  Doug.  197 ;  B.  v.  Phillips,  1778,  2  Cowp.  830). 

A  person  impressed  into  the  sea  service  without  colour  of  legal 
authority  is  entitled  to  release  by  Habeas  Corpus,  not  under  the 
Act  of  1679  (31  Chas.  ii.  c.  2),  but  at  common  law,  or  under  the  Act 
of  1816  (56  Geo.  iii.  c.  100 ;  Wilmot,  Opinions,  p.  105  ;  Goldsioaiiie  s  Case, 
1778,  2  Black.  W.  1207 ;  Chalacomhe's  Case,  1810,  13  East,  550w. ;  12 
E.  E.  431w.). 

[Authorities. — Foster,  Crim.  Law,  164 ;  Prendergast,  Navy,  1852,  pp. 
78,  130.] 

Impressment  (Carriages,  Animals,  Vessels).— 

The  obligation  to  provide  carriages,  animals,  and  drivers,  upon  the 
requisition  of  military  officers,  for  moving  regimental  baggage,  provisions 
of  troops  on  the  march,  and  stores,  or,  in  cases  of  emergency,  for  con- 
veying the  officers,  soldiers,  servants,  women,  and  children,  and  other 
persons  of  and  belonging  to  bodies  of  troops,  is  now  regulated  by  the 
Army  Act,  1881,  44  &  45  Vict.  c.  58,  ss.  112-121.  Historically  this 
subject  is  connected  with  the  Crown's  ancient  prerogative  of  purvey- 
ance, which  was  abolished  in  1660  (12  Chas.  ii.  c.  24,  s.  11),  but  which, 
as  regards  the  army,  was  dealt  with  in  subsequent  statutes,  and  the 
Annual  Mutiny  Acts,  which  began  to  be  passed  at  the  Eevolution. 
Closely  related  to  this  right  of  impressment  is  that  of  the  exemption  of 
officers  and  soldiers  from  tolls,  which  is  dealt  with  in  sec.  143  of  the 
Army  Act,  1881  (see  Aemy).  Provision  for  the  conveyance  of  troops, 
etc.,  by  railroad  has  also  been  made  in  various  Eailway  Acts  from  the 
Eailway  Eegulation  Act,  1842,  5  &  6  Vict.  c.  55,  s.  20,  down  to  the  Cheap 
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Trains  Act,  1883,  46  &  47  Vict.  c.  34,  which  extended  their  provisions 
to  the  reserve  and  auxiliary  and  naval  forces,  and  to  the  officers  and  men 
of  any  police  force.  By  sec.  16  of  the  Eegulation  of  the  Forces  Act, 
1871,  34  &  35  Vict.  c.  86,  when  His  Majesty  in  Council  declares  that  an 
emergency  has  arisen  in  which  it  is  expedient  for  the  public  service  that 
the  Government  should  have  control  over  railroads  and  tramways  in  the 
United  Kingdom,  the  Secretary  of  State  may  by  warrant  empower  any 
person  to  take  possession  of  them,  or  of  any  plant,  and  to  use  the  same 
for  His  Majesty's  service  as  directed ;  and  the  directors,  officers,  and 
servants  shall  obey  the  directions  of  the  Secretary  of  State  in  regard 
thereto.  Compensation  for  loss  or  injury  sustained  by  the  exercise  of 
these  powers  is  provided  for.  The  National  Defence  Act,  1888,  51  &  52 
Vict.  c.  31,  s.  4,  gives  similar  powers  to  the  Government  to  secure  pre- 
cedence in  the  traffic  of  railways  and  tramways  for  naval  and  military 
purposes  whenever  the  militia  is  embodied,  and  His  Majesty  has 
signified,  under  the  hand  of  the  Secretary  of  State,  that  such  precedence 
is  expedient  for  the  public  service. 

The  powers  of  the  Army  Act  can  only  be  exercised  in  obtaining 
animals  and  carriages,  i.e.  waggons,  carts,  or  any  vehicle  of  a  kind 
suitable  for  carrying  baggage,  for  the  purpose  of  moving  the  regimental 
baggage  and  stores ;  unless  a  case  of  emergency  is  declared  to  exist,  when 
a  "  requisition  of  emergency  "  may  be  issued  in  accordance  with  the  pro- 
visions of  sec.  115.  In  a  case  of  emergency  lx)at8  and  other  vessels  on 
canals  and  navigable  rivers  may  also  be  impressed.  Under  sec.  31  it  is 
penal,  unless  a  requisition  of  emergency  has  been  issued,  to  compel  the 
person  in  charge  of  the  animal  or  carriage  to  carry  any  person,  except 
sick  soldiers  or  servants.  As  in  the  case  of  billeting  {q.v.),  there  must 
be  a  route  issued  to  the  commanding  officer,  who,  or  an  officer  or  non- 
commissioned officer  authorised  by  him,  must  produce  it  to  a  justice  of 
the  peace  having  jurisdiction  in  any  place  mentioned  in  the  route.  The 
justice  then  issues  his  warrant  requiring  a  constable  to  provide,  within  a 
reasonable  time  named,  such  carriages, animals,  and  drivers  as  are  required. 
The  constable  then  executes  the  warrant,  and  persons  having  the  suitable 
articles  must  furnish  them  in  a  state  fit  for  use.  The  number  required 
from  each  is  stated  in  the  warrant,  which  also  specifies  the  places  from 
and  to  which  they  are  to  travel,  and  the  distances  between  the  places. 
Eates  of  payment  and  regulations  are  contained  in  the  third  schedule  to 
the  Act ;  and  the  Court  of  General  or  Quarter  Sessions  of  a  county  or  of 
a  borough  may  increase  such  rates  by  not  exceeding  one-third  (s.  113). 
The  police  authority  for  any  place  may  cause  annually  a  list  to  be  made 
of  persons  liable  to  supply  carriages  and  animals  in  certain  numl^ei-s,  and 
if  any  person  is  aggrieved  by  such  list  he  may  complain  to  a  Court  of 
summary  jurisdiction,  and  the  Court  may  amend  the  list  (s.  114). 
Eefusal  or  neglect  to  furnish  what  is  required,  giving  or  agreeing  to 
give  money  or  reward  to  any  peraon  to  be  excused  from  his  obliga- 
tion, or  doing  anything  to  hinder  the  execution  of  a  warrant  or  order, 
is  punishable  summarily  by  a  fine  of  not  less  than  forty  shillings,  and 
not  more  than  £10.  Persons  subject  to  military  law  committing  offences 
in  relation  to  the  impressment  of  carriages  and  their  attendants,  are 
punishable  by  court-martial  under  sec.  31 ;  and  sec.  116  renders  a  con- 
stable liable  to  a  fine  of  not  less  than  twenty  shillings,  nor  more  than 
£20,  who  neglects  or  refuses  to  execute  a  warrant,  or  who  receives  or 
agrees  to  receive,  money  or  reward,  for  excusing  or  relieving  any 
person  from  being  entered  in  the  list  as  liable  to  furnish,  or  from  being 
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required  to  furnish,  or  from  furnishing  any  carriage,  animal,  or  vessel, 
either  in  the  ordinary  case,  or  under  sec.  115,  or  who  orders  them  to  be 
furnished  otherwise  than  as  required  by  the  Act  to  be  furnished. 
Certain  supplemental  provisions  as  to  payment  and  personation  whereby 
fraudulent  demands  may  be  made  are  contained  in  sees.  119-121.  The 
provisions  of  the  Act  with  regard  to  the  impressment  of  carriages,  etc., 
are  applied  by  sec.  181  to  the  auxiliary  forces  when  subject  to  military 
law. 

[Authorities. — Stubbs,  CoTist.  Hist.,  ii.  283 ;  Clode,  Military  Forces,  i. 
347;  Manual  of  Military  Law,  War  Office,  1899.] 

ImprCSti — 1.  "The  king's  money  was  sometimes  issued  by  way 
of  prest,  or  imprest  {de  praestito),  either  out  of  the  receipt  of  exchequer, 
the  wardrobe,  or  some  other  of  the  king's  treasuries.  Imprest  seems  to 
have  been  of  the  nature  of  a  concreditum  or  accomodatum.  And  when  a 
man  had  money  imprested  to  him  he  immediately  became  accountable  to 
the  Crown  for  the  same  "  (1  Madox,  Hist.  Exchequer,  387).  The  practice 
is  at  least  as  old  as  the  twelfth  century  (Madox,  I.e.  387,  388),  and  has 
continued  with  modifications  to  the  present  day.  An  imprest  roll  was 
made  up  (25  Geo.  iii.  c.  52,  s.  22),  and  auditors  of  the  imprest  were 
appointed  by  letters  patent  to  audit  the  credits ;  but  the  office  was 
abolished  in  1785  (25  Geo.  iii.  c.  52,  s.  1),  on  the  report  of  the 
Commissioners  of  Public  Accounts,  on  the  ground  that  the  audit  was 
frivolous  and  nugatory,  since  it  merely  verified  the  arithmetical  correct- 
ness of  each  account  without  any  accurate  examination  as  to  the  uses 
to  which  the  specific  credit  was  applied  (Cobbett,  Farl.  Feb.,  vol.  xxv. 
pp.  298-307).  The  Act  of  1785  provided  for  examination  by  the  Com- 
missioners of  Audit  of  all  persons  who  had  received  money  by  way 
of  imprest  (25  Geo,  iii.  c.  52,  s.  9).  The  issue  and  audit  of  credits 
from  the  public  revenues  is  now  regulated  by  the  Exchequer  and 
Audit  Act,  1866,  29  &  30  Vict,  c.  39,  and  the  term  "imprest"  appears 
to  have  fallen  out  of  use  in  the  bill.  It  continues  in  some  of  the 
colonies  (see  the  Imprest  Supply  Acts,  1896,  60  Vict.  Nos.  1,  2,  4,  of  New 
Zealand). 

2.  The  term  is  said  also  to  be  applied  to  money  paid  on  enlisting 
soldiers  (Jacob,  Zaio  Fict.,  s.v.),  and  to  press-money  on  impressing  sailors 
(Wharton,  Law  Fict.,  s.v.). 

Imprimatur. — A  licence  to  print  a  work.  In  this  country 
such  a  licence  was  required  when  the  censorship  of  the  press  existed. 
See  Liberty  of  the  Press. 

Imprison  1116111:. — A  man  is  technically  imprisoned  (in 
l^risond)  when  he  is  taken  into  custody  or  deprived  of  his  freedom. 
He  is  not  imprisoned  by  being  prevented  from  passing  in  a  particular 
direction,  e.g.  by  obstruction  of  a  highway ;  or  by  being  forced  to  leave 
particular  land,  e.g.  by  ejectment  as  a  trespasser.  He  must  be  to  some 
extent  the  captive  of  his  custodian  or  captor ;  but  a  man  is  imprisoned 
by  being  bound  or  chained  in  the  open  (3  Black.  Com.,  127;  Bird  v.  Jones, 
1845,  7  Q.  B.  742 ;  68  R,  E.  564), 

Where  the  imprisonment  is  effected  without  lawful  authority,  the 
remedy  is  by  action  or  indictment  for  False  Imprisonment,  or  by  writ 
of  Habeas  Corpus. 

Penal  Servitude,  the  statutory  substitute  for  transportation,  techni- 
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cally  involves  imprisonment,  but  is  distinct  in  its  nature  and  incidents 
from  common-law  imprisonment,  or  imprisonment  as  now  understood 
with  reference  to  sentences  for  crime.  The  treatment  of  convicts 
sentenced  to  penal  servitude  is  regulated  by  the  Convict  Prison  Eules, 
1899  and  1901  (St.  E.  &  0.,  1904,  vol.  x.,  tit.  "  Prison,"  E). 

The  power  to  imprison  was  incidental  to  the  criminal  jurisdiction  of 
the  Crown,  or  the  sheriff,  or  of  the  particular  judicial  franchises  derived 
from  the  Crown,  described  in  Scotland  as  heritable  jurisdictions.  It  also 
existed  in  civil  matters  to  a  limited  degree  as  a  means  of  constraining  or 
distraining  the  captive  by  his  body  to  submit  to  a  given  jurisdiction,  or 
to  satisfy  or  secure  a  claim  or  judgment  against  him.  Possibly  it  may 
be  said  that  it  was  regarded  as  in  the  nature  of  process  for  CoN'TEMPT, 
whicli  even  now  in  many  cases  is  treated  as  of  a  criminal  character,  and 
is  made  the  basis  or  excuse  for  all  that  now  remains  of  imprisonment 
for  debt.  The  prerogative  of  the  Crown  to  interfere  with  the  liberty 
of  the  subject  has  been,  and  still  is,  limited  by  the  following  charters 
and  statutes : — 

1.  Nullus  liber  homo  copiatur  vel  imprisonetur  .  .  .  nee  super  eum  ibimus  nee 

super  eum  miftemus  nisi  per  legale  judicium  parium  suorum  vel  per 
legem  terra  (Mag.  Cart.,  1297  ed.,  25  Edw.  i.  c.  29). 

2.  No  man  from  henceforth  shall  be  attached  by  any  accusation,  nor 

forejudged  of  hfe  or  limb  .  .  .  against  the  form  of  the  great  charter 
and  the  law  of  the  land  (1331,  5  Edw.  in.  c.  9). 

3.  None  shall  be  taken  by  petition  or  suggestion  made  to  our  lord  the 

king,  or  to  his  council,  unless  it  be  by  indictment  or  presentment 
of  good  and  lawful  people  of  the  same  neighlwurhood  where  such 
deeds  be  done  in  due  manner,  or  by  process  ma<le  by  writ  original 
at  the  common  law  (1351,  25  Edw.  in.  st.  5,  c.  4). 

4.  No  man  of  what  estate  or  condition  he  be  (including  serfs  as  well 

as  freemen)  shall  be  .  .  .  taken  nor  imprisoned  .  .  .  without 
being  brought  in  answer  by  due  process  of  the  law  (1354,  2& 
Edw.  ni.  c.  3). 

All  these  provisions  of  the  great  charter  and  its  confirmations  were 
further  recognised  and  confirmed  by  the  Petition  of  Eight,  1627,  3  Chas.  I. 
c.  1,  and  by  the  Star  Chamber  Abolition  Act,  1640,  16  Chas.  I.  c.  10» 
and  the  Ship  Money  Act,  1640,  16  Chas.  i.  c.  14,  s.  2,  and  continue 
as  one  of  the  cardinal  principles  of  English  constitutional  law,  to 
which  regard  must  be  had  wherever  the  express  provisions  of  a  statute 
cannot  be  vouched  to  warrant  restraint  of  the  liberty  of  any  man.  To 
these  safeguards  for  liberty  the  Habeas  Corpus  Act,  1679,  .31  Chas.  ii. 
c.  2,  8.  11,  added  the  penalties  of  Praemunire  for  any  illegal  imprison- 
ment of  any  inhabitant  or  resident  of  England  in  any  place  out  of 
England. 

CivU  Matters. — The  body  of  a  defendant  was  taken  by  the  writs 
of  capias,  ad  respondendum  on  mesne  process,  or  ad  satisfaciendum  in 
execution  of  a  judgment. 

(a)  Mesne  Process. — The  only  modes  of  civil  imprisonment  by  mesne 
process  are  now — 

(1)  Extents  and  other  like  process  against  debtors  to  the  Crown  (see 
Crown  Debts  ;  Extent  ;  Execution. 

(2)  The  writ  we  exeat  regno,  and  the  almost  equivalent  procedure 
under  sec.  6  of  the  Debtors  Act,  1869,  32  &  33  Vict.  c.  62. 

(3)  Bankruptcy  warrants  (see  Bankruptcy,  Vol.  II.  p.  63). 
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(4)  Attachment  {q.v.). 

{h)  In  Execution. — The  only  cases  in  which  imprisonment  in  execution 
of  civil  judgment  is  now  permitted  are — 

(1)  Where  the  judgment  is  mandatory  or  for  an  injunction,  and  is 
deliberately  disobeyed  (see  Contempt)  ; 

(2)  In  the  case  of  an  unsatisfied  judgment  for  a  penalty,  whether 
recovered  by  penal  action  or  information  or  otherwise,  excluding  penalties 
under  contracts  (32  &  33  Vict.  c.  62,  s.  4  (1)) ; 

(3)  In  the  case  of  default  by  a  person  acting  in  a  fiduciary  character 
who  is  ordered  to  pay  over  money  in  his  possession  or  under  his  control, 
or  by  a  solicitor  on  paying  costs  ordered  to  be  paid  by  him  for  mis- 
conduct, or  in  paying  a  sum  of  money  ordered  to  be  paid  over  by  him  as 
an  officer  of  the  High  Court  (32  &  33  Vict.  c.  62,  s.  4  (3),  (4);  41  &  42 
Vict.  c.  54).  These  provisions  are  not  abrogated  by  the  Bankruptcy  Act, 
1883  {In  re  Smith,  [1893]  2  Ch.  1) ; 

(4)  Default  in  payment  over  for  the  benefit  of  creditors  by  a  bank- 
rupt of  salary  or  income  under  a  bankruptcy  order  (32  &  33  Vict.  c.  62, 
ss.  4,  5 ;  46  &  47  Vict.  c.  52,  s.  53); 

(5)  Default  by  a  judgment  debtor  in  paying  the  amount  of  the 
judgment  when  he  has  since  the  date  of  the  judgment  had  means  to  pay 
(32  &  33  Vict.  c.  62,  ss.  4  (6),  5,  10;  46  &  47  Vict.  c.  52,  s.  103;  see 
Stonor  V.  Fowle,  1888,  13  App.  Cas.  20). 

The  limit  of  imprisonment  under  the  exceptions  is  one  year,  and  it 
is  usual  now  to  limit  the  order  accordingly  (32  &  33  Vict.  c.  62,  s.  4 ; 
Brooke  v.  Edwards,  1881,  21  Ch.  D.  230).  As  to  the  treatment  of  civil 
prisoners,  see  Prison. 

The  enforcement  by  imprisonment  of  the  payment  of  penalties  or 
sums  summarily  recoverable  as  civil  debts  is  regulated  by  the  Summary 
Jurisdiction  Acts,  42  &  43  Vict.  c.  49,  s.  35,  and  is  not  within  the  Debtors 
Act,  1862,  32  &  33  Vict.  c.  62,  s.  4  (2);  see  B.  v.  Fratt,  1870,  L.  E. 
5  Q.  B.  176,  and  compare  the  Employers  and  Workmen  Act,  1875, 
38  &  39  Vict.  c.  90,  ss.  6,  9,  14,  15,  under  which  payment  of  civil  debts 
by  master  or  workmen  and  the  obligations  of  apprentices  can  be  enforced 
by  imprisonment. 

Crown  Debts  and  Suits. — The  provisions  limiting  imprisonment  for 
debt  do  not  apply  to  cases  in  which  the  Crown  is  claimant,  e.g.  for 
debt  (see  Extent)  or  for  land ;  and  in  summary  proceedings  for  taxes, 
imprisonment  may  be  awarded  in  default  of  sufficient  distress  (Taxes 
Management  Act,  1880,  43  &  44  Vict.  c.  19,  ss.  89-91);  and  see  Excise; 
Stamps, 

Criminal  Matters. — Under  the  common  law  detention  or  imprison- 
ment was  not  the  appropriate  or  usual  way  of  punishing  treason  or 
felony.  Persons  who  had  benefit  of  sanctuary  had  to  abjure  the  realm ; 
those  who  had  Benefit  of  Clergy  went  free;  while  those  who  had 
neither,  except  in  petty  larceny  or  mayhem,  were  put  to  death;  and 
it  is  only  in  recent  years  and  always  under  statute  that  imprisonment 
in  the  modern  sense  has  been  made  a  punishment  for  felony.  But  it 
appears  to  have  been  always  available  for  the  punishment  of  mis- 
demeanors or  trespasses  or  contempts  against  the  peace  of  the  Sovereign, 
and,  coupled  with  Pine  and  also  with  Pillory,  was  the  recognised 
punishment  for  such  offences.  The  right  to  inflict  it  has  never  been 
restrained  in  general  terms,  and  it  is  still  the  rule  with  respect  to 
all  statutory  or  common-law  misdemeanors,  where  the  punishment  is 
not  prescribed  by  statute,  that  the  defendant  on  conviction  may  be 
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imprisoned  for  a  period  limited  only  by  the  discretion  of  the  Court 
(see  Arbitrary  Punishment,  Vol.  I.  p.  453).  In  the  case  of  felony 
for  which  a  specific  punishment  is  not  provided  by  statute,  sentence  of 
imprisonment  or  penal  servitude  is  awarded  under  7  &  8  Greo.  iv.  c.  28, 
ss.  8,  9 ;  7  Will.  iv.  and  1  Vict.  c.  90,  s.  5 ;  and  54  &  55  Vict.  c.  69,  s.  1. 
In  imposing  a  sentence  of  imprisonment  without  hard  labour  the  Court 
may  now  direct  in  which  of  the  three  divisions  of  such  prisoners  the 
defendant  is  to  be  placed  (Prison  Act,  1898,  c.  41,  s.  6). 

"  Hard  labour  "  as  an  adjunct  to  imprisonment  was  unknown  to  the 
common  law,  and  can  never  be  legally  imposed  as  a  sentence  without 
statutory  authority;  and  any  judgment  illegally  imposing  it  might  be 
quashed  on  a  writ  of  error  (see  Error,  Writ  of). 

For  authority  to  impose  a  sentence  of  imprisonment  with  hard  labour 
it  is  necessary  to  refer  to  the  enactment  creating,  or  prescribing  the 
modem  punishment  of,  the  offence.  The  only  general  enactments  on 
the  subject  are — 

(a)  1 1  Geo.  IV.  and  1  Will.  iv.  e.  39,  s.  7,  under  which  the  Crown  can 
commute  a  sentence  of  death  to  a  sentence  of  imprisonment  with  or 
without  hard  labour. 

(b)  The  Penal  Servitude  Act,  1891,  54  &  55  Vict.  c.  69,  s.  1  (1),  which 
empowers  a  Court  to  substitute  for  a  sentence  of  penal  ser\'itude  a 
sentence  of  imprisonment  for  not  over  two  years  with  or  without  hard 
labour.  This  is  distinct  from  the  powers  as  to  imprisonment  reserved 
by  16  &  17  Vict.  c.  99,  s.  14,  and  20  &  21  Vict.  c.  3,  s.  2. 

(c)  3  Geo.  IV.  c.  114,  and  14  &  15  Vict.  c.  100,  s.  29,  which  permit 
hard  labour  to  be  added  to  the  common-law  sentence  of  imprisonment 
for — 

Attempts  to  commit  any  felony ; 

Riot; 

Wilful  and  corrupt  perjury  or  subornation  of  perjury ; 

Rescue  or  escape  from  lawful  custody  on  a  criminal  charge ; 

Common-law  cheats  and  frauds  (not  including  common-law  forgery 
{E.  V.  Hamiltmi,  [1901]  1  K.  B.  740)). 

Conspiracies  to  cheat  or  defraud,  or  to  extort  money  or  goods,  or 
falsely  to  accuse  of  any  crime,  or  to  obstruct,  prevent,  pervert,  or  defeat 
the  course  of  public  justice ;  keeping  a  common  bawdy  house  or  gambling 
house,  or  ill-governed  and  disorderly  house ;  public  and  indecent  exposure 
of  the  person ;  public  selling  or  exposing  for  public  sale  or  public  view 
any  obscene  book,  print,  picture,  or  other  indecent  exhibition. 

The  right  to  imprisonment  on  mesne  process  in  criminal  cases,  i.e.  for 
safe  custody  until  trial,  is  treated  under  Arrest. 

The  treatment  of  prisoners  in  lock-ups  or  police  cells  is  dealt  with 
under  Lock-up.  Their  treatment,  whether  convicted  or  unconvicted, 
when  in  a  Crown  prison,  is  dealt  with  under  Prison.  (See  Prison  Rules, 
1899,  1901,  and  1902;  St.  R.  &  0.,  Rev.  1904,  vol.  x.,  tit.  "Prison,"  E.) 

Most  infractions  of  the  statute  or  common  law  with  respect  to 
imprisonment  constitute  False  Imprisonment  {q.v.). 

Ecclesiastical  Offoices. — Ecclesiastical  Courts  can  order  imprisonment 
not  exceeding  sLx  months  for  persons  excommunicated,  or  against  persons 
pronounced  contumacious.  The  sentence  is  executed  by  writs  de  con- 
tuniace  capiendo  or  dc  excovimunicato  cajncndo  issued  by  the  High  Court 
on  significavit  under  53  Geo.  in.  c.  129  (see  Green  v.  Lord  Penzance,  1883, 
6  App.  Cas.  657). 

Military  and  Naval  Offences. — See  ARiiY  and  Navy. 
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Lunatics. — See  Asylums, 

Paupers. — See  Poor  Law. 

Privilege. — There  is  now  no  privilege  from  imprisonment  on  criminal 
process  except  in  favour  of  persons  clothed  with  diplomatic  immunities 
(see  Diplomatic  Agents);  and  no  privilege  from  imprisonment  on  civil 
process  except  of  members  of  Parliament  during  the  sittings  (10  Geo.  ill. 
c.  50,  s.  2 ;  18  Geo.  ii.  c.  34,  s.  7),  and  of  counsel,  solicitor,  suitor,  and 
witness  eundo  mmxindo  et  redeundo  from  or  in  any  Court  of  justice  (see 
In  re  Freston,  1883,  11  Q.  B.  D.  545;  In  re  Gent,  1889,  40  Ch.  D.  190). 

Place  of  Imprisonment. — No  imprisonment  is  lawful  in  any  private 
place  of  custody.  All  the  old  franchise  or  manorial  prisons  are  long 
since  abolished,  and  from  1404  (5  Hen.  iv.  c.  10)  it  has  been  illegal 
to  imprison  except  in  the  common  gaol  or  house  of  correction  (1743, 
5  Geo.  II.  c.  5,  s.  32).  But  custody  outside  the  gaol  is  perfectly  legal 
for  so  long  as  is  necessary  to  enable  the  captors  to  convey  the  captive 
to  a  peace  ofhcer,  or  a  judicial  officer,  or  a  place  of  piiblic  custody,  such 
as  a  lock-up,  police  cell,  or  gaol.  In  all  the  changes  of  the  law  of  prisons 
care  has  been  taken  to  preserve  for  each  judicial  division  of  the  country 
some  building  as  the  common  gaol.  On  the  abolition  of  county  and 
borough  or  other  local  gaols  or  houses  of  correction  in  1877  a  series  of 
Home  Office  Orders  substituted  the  Crown  local  prisons  for  the  old 
places  of  imprisonment.  They  are  for  the  most  part  collected  in 
St.  R.  &  0.,  Revised  1904,  vol.  x.,  tit.  "  Prison,"  E.  The  convict  prisons 
are  reserved  for  persons  undergoing  penal  servitude.  But  Bail  {q.v.) 
remains  as  a  relic  of  the  old  practice  of  intrusting  offenders  or  debtors 
to  private  custody  on  receiving  security  for  their  submission  to  justice, 
or  complying  with  any  judgment,  civil  or  criminal,  pronounced  against 
them.  A  man's  bail  have  still  in  theory  his  custody ;  but  this  does  not 
entitle  them  to  imprison  him  in  any  private  place,  though  they  may 
seize  him  and  surrender  him  to  prison  for  their  own  discharge  {ante, 
Vol.  I.  p.  665). 

Improper. — This  word  means  "wrongful,"  that  is,  otherwise 
than  by  inevitable  accident  {per  Brett,  M.R.,  in  The  Warkworth,  1884, 
53  L.  J.  P.  D.  &  Ad.  66). 

Impropriation. — The  granting  of  an  ecclesiastical  benefice  to 
a  layman  or  a  lay  corporation.  Strictly,  the  word  is  the  counterterm 
of  appropriation,  which  denotes  "  the  annexing  of  a  benefice  to  the  proper 
and  perpetual  use  of  some  religious  body  politic,"  although  in  several 
statutes  the  two  words  have  been  used  as  synonymous  (Phillimore,  Uccl. 
Law,  2nd  ed.,  219-222). 

Improvement  Act  District. — This  was  defined  by  sec. 4 
of  the  Public  Health  Act,  1875,  as  "any  area  for  the  time  being  subject 
to  the  jurisdiction  of  any  improvement  commissioners  "  (see  Improve- 
ment Commissioners).  By  virtue  of  see.  21  (1)  of  the  Local  Government 
Act,  1894,  such  a  district  is  now  called  an  urban  district  (see  Urban 
District;  Local  Government). 

Improvement  Commissioners. — As  defined  by  sec.  4 

of  the  Public  Health  Act,  1875,  these  were  "commissioners,  trustees, 
or  other  persons  invested  by  any  local  Act  with  powers  of  town 
government  and  rating."     They  are  now  urban  district  councils  (Local 
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Government  Act,  1894,  s.  21  (1)),  and  election  thereto  is  governed  by 
the  last-mentioned  statute,  except  in  the  case  of  commissioners  having 
powers  and  duties  in  respect  of  any  harbours,  in  which  case  they  continue 
to  exist  as  a  separate  body  as  if  that  Act  had  not  passed  (Local  Govern- 
ment Act,  1894,  s.  65).  See  Local  Government;  Harbours;  Urban 
District  Council. 

Improvement  of  Land.— The  Improvement  of  Land  Act, 
1864,  27  &  28  Vict.  c.  114,  was  passed  to  enable  owners  of  limited 
interests  in  land  to  make  improvements  and  charge  the  lands  with 
moneys  raised  for  such  purposes.    As  to  lands  in  England  the  luclosure 
Commissioners  were  appointed  Commissioners  for  the  purposes  of  the 
Act  (s.  2).     Their  powers  are  now  transferred  to  the  Board  of  Agricul- 
ture (52  &  53  Vict.  c.  30),  see  Board  of  Agriculture,  Vol.  I.  p.'309. 
The  term  "  landowner "  as  used  in  the  Act  is  defined,  and  means  the 
person  in  actual  receipt  of  the  rents  and  profits  except  where  he  holds 
under  a  lease  for  lives  not  renewable,  or  under  a  lease  having  less  than 
twenty-five  years  unexpired  (s.  8).     The  Board  is  empowered  to  sanction 
the  "  improvements  of  land  "  which  are  enumerated  in  the  Act,  and  the 
list  there  given  (s.  9)  is  extended  to  the  erection  of  a  mansion-house 
(33  &  34  Vict.  c.  56,  and  34  &  35  Vict.  c.  84.  s.  3 ;  Me  Dunn,  1897,  W.  N. 
39),  and  is  further,  by  the  Settled  Land  Act,  1882,  s.  30,  extended  to 
comprise  the  improvements  authorised  by  that  Act.     The  jurisdiction  of 
the  Board  is  consequently  enlarged  in  these  respects  (see  Settled  Land 
Acts).     Any  landowner  desirous  of  borrowing  or  advancing  money  under 
the  Act,  for  improvements,  must  apply  to  the  Board  for  its  sanction 
(s.  11).     The  Board  is  empowered  to  investigate  by  their  surveyors  and 
otherwise  (s.  15),  and  due  provision  is  made  for  the  protection  of  persons 
interested  in  the  lands  by  providing  that  in  certain  cases  application 
should  be  made  to  the  Court  of  Chancery  (s.  21).    The  sanction  can  be 
given  if  the  Board  finds  that  a  permanent  increase  of  the  yearly  value 
of  the  lands,  exceeding  the  yearly  amount  proposed  to  be  charged  thereon, 
will  be  effected,  and  is  given  by  order  which  fixes  the  rate  of  interest  to 
be  allowed  on  the  cost  (s.  25).     The  order  must  fix  the  terms  of  repay- 
ment of  the  sum  which  the  improvements  are  to  cost  (with  interest  and 
expenses)  not  to  exceed  the  term  of  twenty -five  years  (s.  26),  now 
extended  to  forty  years  (62  &  63  Vict.  c.  46,  s.  1).     On  the  completion 
of  the  works  sanctioned  the  Board  is  to  execute  a  charge  upon  the 
inheritance  jof  the  lands  comprised  in  the  Sanctioning  Order  (s.  48). 
The  chaise  is  to  be  by  way  of  rent-charge  in  repayment  of  principal 
and  interest,  and  is  payable  half-yearly  extending  over  the  period  fixed 
by  the  Sanctioning  Order  (s.  51),     Tenants  for  life  and  other  limited 
owners  are  bound  to  keep  down  the  rent-charges  (s.  66).    The  provisions 
of  the  Conveyancing  Act,  1881,  as  to  recovery  of  rent-charges  are 
extended  to  these  rent-charges  by  62  &  63  Vict.  c.  46  (s.  3).     Reference 
to  the  statute  must  be  made  for  the  machinery  by  which  it  is  worked 
(see  Seton,  6th  ed.,  ii.  p.  1771-72). 

Registration  of  rent-charges  under  the  Act  was  required  (s.  56),  and 
as  to  those  erected  prior  to  1889  search  should  be  made  at  the  Board  of 
Agriculture.  The  registration  of  rent-charges  created  since  1888  is  now 
required  by  the  Land  Charges  Act,  1888,  51  &  52  Vict.  c.  51,  s.  12. 

Improvement  of  Towns.— By  the  Towns  Improvement 
Clauses  Act,  1847,  one  of  a  series  of  important  consolidating  Acts  passed 
VOL.  VII.  4 
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in  the  years  1845-47,  certain  provisions  usually  contained  in  Acts  for 
paving,  draining,  cleansing,  lighting,  and  improving  towns  were  con- 
solidated, and  provision  made  for  their  incorporation  in  special  Acts. 
The  statute,  besides  dealing  with  drainage  matters,  empowers  the  local 
authority,  where  it  has  been  made  applicable,  to  provide  for  the  number- 
ing, naming,  and  improving  of  streets,  to  deal  with  ruinous  or  dangerous 
structures,  to  take  precautions  in  the  case  of  buildings  in  course  of 
erection  or  repair,  and  enables  them  to  license  or  control  slaughter- 
houses. By  sees.  160  and  169  of  the  Public  Health  Act,  1875,  these 
various  provisions,  other  than  those  relating  to  drainage,  are  incorporated 
into  that  Act.    See  Public  Health  ;  Town  Government, 

Improvements,  Compensation  for.— See  Land- 
lord AND  Tenant. 

In  Accordance  with  the  Form.— See  Bills  of  Sale, 
Vol.  II.  p.  256. 

In  Addition. — Where  a  legacy  given  by  a  codicil  is  expressed 
to  be  "  in  addition  "  to  one  given  by  the  testator  to  the  same  legatee  in 
his  will,  the  presumption  is  that  the  additional  legacy  is  to  be  paid 
precisely  in  the  same  manner  as  the  original ;  this  construction,  how- 
ever, may  be  controlled  by  the  context. 

[Authority. — 1  Jarman,  Wills,  5th  ed.,  149.] 

In  Aid. — Where  a  testator,  nearly  the  whole  of  whose  real 
estate  was  mortgaged,  devised  a  part  of  his  real  estate  to  his  sons 
"  charged  nevertheless  in  aid  of  my  personal  estate  and  in  exoneration 
of  any  other  real  estate  with  the  payment  of  my  just  debts,"  and  devised 
another  part  of  his  real  estate  to  his  daughter,  it  was  held  that  there 
was  no  sufficient  signification  of  a  contrary  intention  under  Locke  King's 
Act  to  exonerate  the  mortgaged  estate;  both  devisees  therefore  were 
held  bound  to  contribute  rateably  to  payment  of  the  mortgage  debt 
{In  re  Newmarch,  Newmarch  v.  Storr,  1878,  9  Ch.  D.  12). 

I  naugU  ration . — The  act  of  inaugurating  or  inducting  a  person 
into  office  with  solemnity.  The  observance  of  Inauguration  Day,  or  the 
anniversary  of  the  Sovereign's  accession  to  the  throne,  as  a  day  of  public 
thanksgiving,  was  enjoined  on  the  Church  of  England  by  a  Canon  of 
1640  (see  Bishop  Sparrow's  Collection  of  Articles,  etc.,  of  the  Church  of 
IJngland,  4th  ed.  p.  349),  and  except  during  the  reigns  of  Charles  II. 
and  William  iii.  particular  services  have  been  observed  in  the  Church 
(see  "  A  Form  of  Prayer  with  Thanksgiving  to  Almighty  God,"  in  the 
Book  of  Common  Prayer)  on  that  day  ever  since  (Phillimore,  Eccl.  Law, 
2nd  ed.,  p.  809). 

In  autre  droit. — In  another's  right,  that  is,  in  a  representa- 
tive capacity.  An  executor  who  sues  for  a  debt  due  to  his  testator  is 
said  to  sue  in  autre  droit.  When  a  person  sues  in  a  representative 
capacity  the  indorsement  on  the  writ  of  summons  must  show  this 
(R.  S.  C.,  Order  3,  r.  4) ;  it  should  also  state,  if  the  fact  is  so,  that  the 
defendant  is  sued  in  a  representative  capacity  (ibid.). 

In  Blood. — Where  the  persons  who  were  to  take  under  the 
ultimate  limitation  of  a  settlement  were  the  settlor's  "next-of-kin  in 
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blood,"  it  was  held  that  the  settlor's  widow  was  excluded  {In  re 
Fitzfjercdcl,  1889,  58  L.  J.  Ch.  662).  In  his  judgment,  North,  J.,  said: 
"  The  result  would  have  been  the  same  if  the  words  had  been  '  next-of- 
kin  '  simply ;  but  the  additional  words  '  in  blood '  make  the  case  stronger 
against  the  widow." 

In  Ca m e ra .  — See  C AiiEHA,  In. 

Incapacity. — Incapacity  to  contract,  either  wholly  or  in  part, 
may  arise  from  a  variety  of  causes.  These  are  summarised  by  Sir 
W.  Anson  {Law  of  Contracts,  11th  ed.)  thus — (1)  Political  or  professional 
status;  (2)  infancy;  (3)  artificiality  of  construction,  as  in  the  case  of 
corporations ;  (4)  lunacy  or  drunkenness ;  and  (5)  coverture.  See 
Contract  ;  Status  ;  Infants  ;  Husband  and  Wife  ;  Lunacy. 

In  criminal  law  children  under  the  age  of  seven  are  considered 
incapable  of  committing  crimes,  and  the  acts  of  children  between  the 
ages  of  seven  and  fourteen,  which,  if  committed  by  adults,  would  be 
crimes,  are  deemed  not  to  be  such  in  their  case  unless  the  prosecution 
can  affirmatively  show  that  such  persons  knew  that  those  acts  were 
wrong.  Incapacity  in  criminal  law  also  arises  in  certain  cases  from 
insanity,  coverture,  compulsion,  and  necessity  (see  Stephen,  Digest  of 
Grim.  Law,  5th  ed.,  articles  25-33). 

See  also  title  Disqualification. 

In  Cash.— It  was  decided  in  Spargo's  Case,  1873,  L  R  8  Ch.  407, 
that  any  hond-fide  transaction  between  a  company  and  a  shareholder 
which,  if  the  company  brought  an  action  against  him  for  calls,  would 
support  a  plea  of  payment,  is  a  payment  "  in  cash  "  within  sec.  25  of  the 
Companies  Act,  1867,  which  requires  that  shares  shall  be  paid  for  in 
cash  unless  otherwise  determined  by  a  contract  in  writing  filed  with  the 
Kegistrar  of  Joint-Stock  Companies  at  or  before  the  issue  of  such  shares. 
Spargo's  Case,  nbi  snpra,  has  teen  followed  in  a  number  of  cases  since 
{see  these  collected  in  Palmer,  Comjxing  Precedents,  Part  II.,  9th  ed., 
p.  513),  but  in  Ooregum  Gold  Mining  Co.  v.  Roper  in  the  House  of  Lords 
([1892]  A.  C.  125),  Lord  Halsbury,  LC,  said  that  he  held  himself  free, 
if  the  question  should  ever  come  before  the  House,  to  consider  the 
propriety  of  those  decisions  which  allowed  payment  otherwise  than  in 
cash.  Sec.  25  of  the  Act  of  1867  has  now  been  repealed  by  sec.  33  (1) 
of  the  Companies  Act,  1900,  63  &  64  Vict.  c.  48,  and  is  replaced  by  sec.  7 
of  that  Act.  There  appears  to  be  some  doubt  whether,  despite  the 
repeal,  sec.  25  of  the  Act  of  1867  is  not  still  in  force  as  between  share- 
holders of  shares  issued  before  January  1, 1901.  See  Company,  VoL  III. 
p.  307 ;  Buckley,  Companies,  8th  ed.,  pp.  634,  774. 

Incendiarism. — See  Arson. 

Incense. — The  use  of  incense  in  the  English  Church  has  been 
much  discussed  of  late  years.  The  use  of  it  is  not  specified  in  the  Book 
of  Common  Prayer ;  and  in  the  Arches  Court  its  use  in  the  celebration 
of  the  Holy  Communion  was  held  illegal  in  Martin  v.  Mackonochie,  1868, 
L.  R.  2  Ad.  &  Ec.  116,  and  Sumner  v.  Wix,  1870,  L.  R.  3  Ad.  &  Ec.  58 
(see  under  article  Communion,  Holy)  ;  but  the  question  has  never  been 
before  the  Judicial  Committee.  A  distinction  is  to  be  drawn  between 
its  "  ceremonial  use "  in  and  as  part  of  public  worship,  as  symbolising 
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the  power  of  intercessory  prayer  and  the  mediation  of  the  Eedeemer, 
and  its  "  non-ceremonial  use  "  for  fumigation  of  the  church  (Keport  of 
Eoyal  Commission  on  Ecclesiastical  Discipline,  1906),  At  the  Lambeth 
Hearing,  in  1899,  the  two  archbishops  (Temple  and  Maclagan)  declared 
their  opinion  that  the  use  of  incense  as  part  of  public  worship  is  not  at 
present  permitted  by  the  law  of  the  Church  of  England,  and  that  incense, 
"  if  used  at  all,  must  be  used,  in  George  Herbert's  language,  to  sweeten 
the  church,  and  outside  of  worship  altogether."  This  view  is  tacitly 
followed  in  the  Eeport  of  1906.  The  upholders  of  the  ceremonial  use 
of  incense  as  lawful  in  the  Church  of  England  maintain  that  there  is 
evidence  of  such  use  in  post-Keformation  times,  as  in  the  chapels  of 
Bishop  Andrewes  (1605-1626)  and  Eobert  Sanderson,  Bishop  of  Lincoln 
(1660-1663),  as  well  as  in  St.  Nicholas'  Church,  Durham,  in  1683 ; 
but  its  general  disuse  until  the  middle  of  the  nineteenth  century  is 
undoubted. 

[Authorities. — Phillimore,  Uccl.  Laiv,  2nd  ed. ;  Prynne,  Canterhurys 
Doome,  pp.  121-125 ;  MS.  of  Bishop  Sanderson  in  British  Museum ; 
Surtees,  History  and  Antiquities  of  County  Palatine  of  Durham,  vol.  iv. 
p.  52.] 

InceS't  is  sexual  intercourse  between  persons  who  are  within  the- 
prohibited  degrees  of  affinity  or  consanguinity  contained  in  the  table 
prepared  in  1563  and  annexed  to  the  Book  of  Common  Prayer,  and 
referred  to  in  Canon  99  of  1603.  Of  these  prohibited  degrees  there  is 
a  good  explanatory  list  in  Hammick's  Marriage  Laius  of  England,  2nd  ed., 
pp.  35-37,  and  in  Browne  and  Powles  on  Divorce,  7th  ed.,  p.  252.  These 
degrees  include  legitimate  as  well  as  illegitimate  relations,  and  half-blood 
as  well  as  the  whole  blood  {Horner  v.  Horner,  1799,  1  Hag.  Con.  352 ;. 
Sherioood  v.  Ray,  1837,  1  Moo.  P.  C.  353 ;  12  E.  E.  848  (where  in  a  note 
a  statement  of  the  law  respecting  Levitical  degrees  is  set  out  and  dis- 
cussed); B.  V.  aS'^.  Giles-in-the-Fields,  1847,  11  Q.  B.  173 ;  i?.  v.  Brighton,. 
1861, 1  B.  &  S.  447 ;  see  Affinity). 

In  the  law  of  Scotland  incest  is  a  high  crime  and  offence  under  a 
Scots  Act  of  1567,  c.  14,  which  defines  it  by  reference  to  Leviticus, 
ch.  xviii.  It  includes  marriage  with  a  deceased  wife's  sister,  and  was  a 
capital  offence  till  1887  (50  &  51  Vict.  c.  35,  s.  56).  As  to  the  mode  of 
enforcing  the  law,  see  Eraser  on  Husband  and  Wife,  2nd  ed.,  1520 ;. 
Anderson,  Grim.  Law  of  Scotland,  p.  92.  The  Deceased  Wife's  Sister's 
Marriage  Act,  1907,  legalises  marriage  with  a  deceased  wife's  sister,  and 
therefore  may  be  taken  to  repeal  that  part  of  the  Scots  Act  of  1567 
which  makes  such  marriages  incestuous. 

In  England  incest  is  not  punishable  by  the  civil  Courts  except  under 
53  Geo.  III.  c.  127,  as  auxiliary  to  the  Ecclesiastical  Courts,  which  alone 
have  cognisance,  but  now  very  rarely  exercise  jurisdiction  (see  Canons  of 
1603,  109,  113;  Steph.  Dig.  Grim.  Law,  5th  ed.,  p.  132;  2  Steph.  Hist. 
Grim.  Law,  396-429).  The  punishment  is  excommunication  and  penance 
{Blachmore  v.  Brider,  1816,  2  Phillim.  359).  Where  a  statutory  or 
common-law  offence  against  females  involves  incest,  this  circumstance 
operates  in  aggravation  of  sentence. 

Incestuous  marriages,  wherever  contracted,  if  the  parties  are  domi- 
ciled in  England,  are  now  in  all  cases  absolutely  void,  and  not  voidable 
only  (see  5  &  6  Will.  iv.  c.  54;  Andrews  v.  Boss,  1888, 14  P.  D.  15),  even 
where  both  parties  knew  of  the  impediment.  But  they  are  sufficiently 
marriages  to  support  a  prosecution  for  bigamy.     See  Bigamy, 
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Incestuous  adultery  (which  is  defined  by  sec.  27  of  the  ^latrimonial 
Causes  Act,  1857,  as  adultery  committed  by  a  husband  with  a  woman 
with  whom,  if  his  wife  were  dead,  he  could  not  lawfully  contract 
marriage,  by  reason  of  her  being  within  the  prohibited  degrees  of  con- 
sanguinity or  atfinity)  by  a  husband  is  per  se  a  ground  of  divorce  without 
the  need  of  proving  cruelty  or  other  matrimonial  offence  (20  &  21  Vict, 
c.  85,  s.  27).  But  accusing  husband  or  wife  of  incest  is  not  per  sc  legal 
cruelty  nor  ground  for  judicial  separation  {Eussell  v.  Eiissdl,  [1897]  A.  C. 
395,  at  453). 

An  Incest  Bill  in  the  Session  of  1907  passed  through  one  of  the 
Standing  Committees  of  the  House  of  Commons,  and  was  reported  to 
the  House,  but  subsequently  dropped.  Generally  speaking,  it  makes 
incest,  or  attempted  incest  (which  the  Bill  limits  to  intercourse  with 
daughter,  granddaughter,  sister  or  mother),  an  indictable  misdemeanor 
at  common  law. 

[Azithorities. — Hammick  on  Marriage,  2nd  ed.,  30-42;  Geary  on 
Marriage,  30-32 ;  Phillimore,  Eccl.  Laio,  2nd  ed. ;  Browne  and  Powles  on 
Divorce,  7th  ed.,  pp.  26,  252. 

In  Charge.— Sec.  126,  subs.  2,  of  the  Public  Health  Act,  1875, 
imposes  a  penalty  upon  anyone  who  l^eing  "in  charge"  of  a  i>erson 
suffering  from  any  dangerous  infectious  disonler  exposes  such  sufferer 
in  public  places  without  taking  proper  precautions  against  the  spread 
of  the  disorder.  A  medical  man  who  merely  walks  by  the  side  of  a 
patient  who  is  able  to  walk  alone  is  not  "  in  charge  "  of  such  person 
(Tunbridge  Wells  Local  Board  v.  Bisahop,  1877,  2  C.  P.  D.  187).  See 
also  Licensing. 

Inch  of  Candle. — See  Auction. 

Incident. — "A  thing  appertaining  to  or  following  another  as  a 
more  worthy  or  principal"  (Co.  Litt.  1516).  Thus,  a  court  baron  is 
incident  to  a  manor,  rent  to  a  reversion,  and  distress  to  rent 

Incidental. — Although  on  a  sale  by  a  tenant  for  life  under  the 
Settled  I^iid  Act,  1882,  the  cost  of  obtaining  the  concurrence  of  mort- 
gagees to  such  sale  are  costs  "  incidental "  to  the  exercise  of  tlie  tenant 
for  life's  statutory  powers  within  sec.  21,  subs.  x.  of  the  Act,  yet  where 
the  mortgages  have  been  granted  by  the  tenant  for  life  simply  for  his 
own  purposes  and  his  own  benefit,  such  costs  ought  not  to  be  allowed  to 
be  paid  out  of  capital  money  produced  by  the  sale  {Cardigan  v.  Curzon 
Howe,  1889,  41  Ch.  D.  375). 

Services  "  incidental  to  the  duty  or  business  of  a  carrier  "  primA  facie 
include  station  accommodation,  use  of  sidings,  weighing,  checking, 
clerkage,  watching,  and  labelling,  provided  and  perfonned  by  a  railway 
company  in  respect  of  goods  traffic  conveyed  by  them  as  carriers  {Hall 
V.  London,  Brighton  ami  South  Coast  Rly.  Co.,  1885,  15  Q.  B.  D.  505; 
Sotccrby  v.  Great  Northern  Rly.  Co.,  189i,  60  L.  J.  Q.  B.  467);  but  the 
taking  of  waggons  from  private  sidings  and  attaching  them  to  the  trains, 
or  returning  same  to  such  sidings,  or  allowing  a  consignor  to  leave  goods 
on  ground  adjoining  the  railway  line,  do  not  fall  within  the  category  of 
such  services  {Lancashire  and  Vorkshire  lily.  Co.  v.  Oidlotv,  1875,  L.  R. 
7  H.  L.  517).     See  also  Stroud,  Jud.  Diet. 

See  also  Employers'  Liability. 
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Incidental  or  Conducive. — The  memorandum  of  associa- 
tion of  a  joint-stock  company,  after  stating  the  main  objects  for  which 
the  company  has  been  formed,  usually  empowers  it  to  do  all  such  other 
things  as  are  "  incidental  or  conducive  "  to  these  main  objects  or  any  of 
them.  These  words  may  in  very  exceptional  cases  enlarge  the  company's 
powers.  Thus  in  Peruvian  Rly.  Go.  v.  Thames  and  M.  Insurance  Co., 
1866,  L.  E.  2  Ch.  617,  Lord  Cairns  held  that  they  gave  to  a  railway 
company,  which  was  to  pay  for  its  concession  by  instalments,  a  power 
which  it  would  not  otherwise  have  had  of  giving  bills  of  exchange,  but, 
as  a  rule,  they  will  be  construed  as  giving  only  powers  ancillary  to  the 
company's  main  or  primary  objects — not  independent  powers  {Stephens  v. 
Mysore  Reefs  {Kangundy)  Mining  Co.,  [1902]  1  Ch.  745 ;  Pedlar  v.  Road 
Block  Gold  Mines  of  India,  [1905]  2  Ch.  427). 

I  nclausa.. — An  inclosure  round  a  house  (Kennet,  Paroch.  Antiq., 
Glossary). 

Inclosure  Acts. — The  inclosure  of  wastes  and  common  lands 
has  been  the  subject  of  legislation  for  many  centuries — the  first  statute 
dealing  with  the  question  being  passed  so  early  as  the  year  1235.  This 
was  the  Statute  of  Merton  (20  Hen.  in.  c.  4),  which,  with  the  Statute  of 
"Westminster  the  Second  (13  Edw.  i.  st.  1,  c.  46),  enabled  lords  to  approve, 
that  is,  to  inclose  waste  lands,  provided  they  left  sufficient  common  of 
pasture  for  the  freeholders.  Under  the  power  thus  conferred  much  land 
was  inclosed ;  in  later  times,  however,  when  it  was  considered  a  national 
benefit  to  bring  as  much  land  as  possible  under  cultivation,  inclosures 
were  chiefly  affected  by  private  Acts ;  of  these,  during  the  period 
between  the  Eevolution  and  1845,  when  public  opinion  began  to  change 
on  the  expediency  of  wholesale  inclosures,  it  is  said  there  were  about 
four  thousand,  by  which  no  less  than  over  seven  million  acres  of  com- 
mons or  common  fields  were  inclosed  (Shaw-Lefevre,  English  Gommons 
and  Forests,  20).  A  certain  amount  of  inclosure  was  also  brought  about 
for  plantations  under  a  statute  of  1756 ;  and  certain  other  inclosures 
were  effected  under  an  Act  of  1773  relating  to  common  fields. 

Under  the  Private  Inclosure  Acts,  commissioners  were  appointed  in 
each  case  to  carry  out  the  inclosure,  and  as  the  clauses  defining  their 
duties  and  powers  were  practically  identical  in  every  case,  these  were 
consolidated  into  one  general  Act,  the  Inclosure  Act,  1801,  which,  how- 
ever, has  now  been  superseded  by  the  Inclosure  Act,  1845,  and  the  Acts 
amending  same.  By  the  Act  of  1845  the  Inclosure  Commissioners  {q.v.) 
were  appointed  to  deal  with  all  cases  of  inclosures ;  but  these  commis- 
sioners have  now  been  replaced  by  the  Boakd  of  Agriculture  (see 
Vol.  II.  p.  308),  without  whose  sanction,  subsequently  confirmed  by 
Parliament,  no  inclosure  of  commons  can  now  take  place  either  under 
the  modern  statutes  or  under  the  Statutes  of  Merton  and  Westminster 
the  Second  (Commons  Act,  1876 ;  Law  of  Commons  Amendment  Act, 
1893). 

Lands  subject  to  inclosure  under  the  statutes  are  defined  by  sec.  11 
of  the  Inclosure  Act,  1845;  these  are  "lands  subject  to  any  rights  of 
common  whatsoever,  and  whether  such  rights  may  be  exercised  or 
enjoyed  at  all  times,  or  may  be  exercised  or  enjoyed  only  during  limited 
times,  seasons,  or  periods,  or  be  subject  to  any  suspension  or  restriction 
whatsoever  in  respect  of  the  time  of  the  enjoyment  thereof ;  all  gated 
and  stinted  pastures  in  which  the  property  of  the  soil  or  of  some  part 
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thereof  is  in  the  owners  of  the  cattle  gates  or  other  gates  or  stints,  or 
any  of  them ;  and  also  all  gated  and  stinted  pastures  in  which  no  part 
of  the  property  of  the  soil  is  in  the  owners  of  the  cattle  gates  or  other 
gates  or  stints,  or  any  of  them;  all  land  held,  occupied,  or  used  in 
common,  either  at  all  times  or  during  any  time  or  season,  or  periodically, 
and  either  for  all  purposes  or  for  any  limited  purpose,  and  whether  the 
separate  parcels  of  the  several  owners  of  the  soil  shall  or  shall  not  be 
known  by  metes  or  bounds,  or  otherwise  distinguishable;  all  land  in 
which  the  property  or  right  of  or  to  the  vesture  or  herb^e,  or  any  part 
thereof,  during  the  whole  or  any  part  of  the  year,  or  the  property  or 
right  of  or  to  the  wood  or  underwood  growing  and  to  grow  thereon,  is 
separated  from  the  property  of  the  soil ;  and  all  lot  meadows,  and  other 
lands  the  occupation  or  enjoyment  of  the  separate  lots  or  parcels  of 
which  is  subject  to  interchange  among  the  respective  owners  in  any 
known  course  of  rotation  or  otherwise." 

The  initial  procedure  relative  to  the  inclosure  of  such  lands  is  now 
regulated  by  the  Commons  Act,  1876,  by  which  the  Board  of  Agriculture 
is  empowered  to  entertain  applications  for  a  provisional  order  (1)  for 
the  regulation  of  a  common,  or  (2)  for  the  inclosure  of  a  common,  or  (3) 
partly  for  the  inclosure  and  partly  for  the  regulation  of  a  common. 
(The  regulation,  as  distinguished  from  the  inclosure,  of  commons  is  dealt 
with  under  the  title  Metropolitan  Commons  (q.v.);  this  article  is 
further  limited  to  the  inclosure  of  commons  other  than  those  within  the 
Metropolitan  area ;  as  to  the  inclosure  of  the  latter,  see  Metropolitan 
Inclosure  Acts.) 

Previously  to  making  an  application  to  the  Board  of  Agriculture  for 
a  provisional  order,  persons  wishing  to  inclose  must  give  notice  of  their 
intended  application  by  advertisement  inserted  in  the  newspaper  or 
newspapers  having  the  largest  circulation  in  the  neighbourhood  of  the 
common — two  insertions  in  ordinary  cases  being  sufhcient ;  and  also,  in 
the  case  of  a  suburban  common,  that  is,  one  within,  or  within  six  miles 
of,  a  town — a  "  town  "  being  defined  as  a  municipal  corporation  or  urban 
district,  having  a  population  of  not  less  than  five  thousand  inhabitants 
— serve  notice  on  such  local  authority  (Act  of  1876,  s.  10 ;  The  Board's 
Be^Uations,  ss.  6  and  7).  Applications,  which  can  only  be  made  by 
persons  representing  at  least  one-third  in  value  of  those  proposed  to  be 
affected  by  the  provisional  order  (Act  of  1876,  s.  2),  must  be  in  writing, 
and  accompanied  by  a  map  defining  the  land  proposed  to  be  dealt  with, 
copies  of  the  newspapenj  in  which  the  advertisement  appeared,  and 
proof  of  service,  in  the  case  of  a  suburban  common,  of  notice  on  the 
local  authority  {ibid.,  s.  10 ;  Regtdatums,  s.  8).  Evidence  must  also  be 
furnished  in  support  of  the  application  considered  in  relation  to  the 
benefit  of  the  neighbourhood  as  well  as  private  interests  (Act  of  1876, 
8.  10);  and  if  the  Board  is  satisfied  that  &  primd  facie  case  for  inclosure 
has  been  made  out,  a  local  inquiry  by  an  assistant  commissioner  will  Ije 
ordered  (ibid.,  ss.  10,  11).  The  assistant  commissioner  inspects  the 
common  in  question,  and,  after  due  notice  has  been  given,  holds  public 
meetings  in  the  locality  to  hear  all  persons  desirous  of  being  heard,  and 
otherwise  obtains  all  such  information  as  may  enable  him  to  report  fully 
to  the  Board  as  to  the  expediency  of  granting  the  application  {i^i^l. ; 
BegidatioTis,  s.  12). 

The  Board  may  require,  as  a  condition  of  allowing  the  inclosure  to 
be  effected,  the  appropriation  of  an  allotment  for  recreation  purposes, 
allotments  for  the  labouring  poor,  the  preservation  of  access  to  any 
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particular  points  of  view,  the  preservation  of  particular  trees  or  objects  of 
historical  interest,  and  the  setting  out  of  roads,  bridlepaths,  or  footpaths 
(Act  of  1845,  ss.  30,  31 ;  Act  of  1876,  ss.  7,  34).  If  satisfied  upon  these 
points,  and  that  it  is  otherwise  expedient  to  proceed,  the  Board  frames 
a  draft  provisional  order,  which,  after  notice  of  it  has  been  duly  given, 
will  be  certified,  if  it  appears  that  at  least  two-thirds  in  value  of  those 
interested  consent,  or  in  the  case  of  a  common  over  which  the  freemen, 
burgesses,  or  inhabitant  householders  of  any  city,  borough,  or  town  are 
entitled  to  exercise  rights,  that  two-thirds  in  number  of  such  persons 
consent,  or,  where  the  common  consists  of  the  waste  lands  of  a  manor, 
that  the  lord  of  the  manor  consents.  When  certified,  the  provisional 
order  is  submitted  to  Parliament  for  confirmation  (Act  of  1876,  s.  12). 

When  the  provisional  order  has  been  confirmed,  the  Board  convenes 
a  meeting  of  the  parties  interested,  for  the  purpose  of  appointing  a 
valuer  to  carry  out  the  inclosure,  and  to  resolve  upon  instructions  to 
him  on  any  matters  not  inconsistent  with  the  terms  of  the  provisional 
order  (Act  of  1845,  ss.  33,  34).  The  valuer  then  proceeds  to  hear  the 
claims  of  the  parties,  and  to  divide,  set  out,  and  allot  the  land  among 
those  interested,  according  to  their  several  interests,  and  also  to  set  out 
those  portions  (if  any)  to  be  devoted  to  public  purposes  (for  the  manage- 
ment of  which  there  are  elaborate  provisions),  and  generally  to  carry 
out  the  instructions  given  him  at  the  meeting  at  which  he  was  appointed. 
The  costs  of  the  inclosure  are  borne  rateably  by  those  interested. 
Encroachments  on  the  common  of  over  twenty  years'  standing  are  to  be 
deemed  ancient  inclosures  {ibid.,  s.  52).  Having  determined  all  claims, 
the  valuer  draws  up  a  schedule  of  those  allowed  by  him,  which  is  then 
deposited  for  public  inspection ;  and  if  these  allowances  are  not  appealed 
against  to  the  Board,  or  from  the  Board  to  the  Courts,  the  valuer  draws 
up  his  report.  This  is  deposited  for  public  inspection,  after  which  the 
valuer  makes  his  award,  which,  when  confirmed  by  the  Board,  is 
conclusive  evidence  that  the  Act  has  been  complied  with  {ibid.,  ss.  55, 
102-105). 

The  several  allotments,  except  those  set  apart  for  public  purposes, 
have  to  be  inclosed,  ditched,  and  fenced  as  the  valuer  may  direct  {ibid., 
s.  83). 

Town  and  village  greens  cannot  be  inclosed,  but  provision  may  be 
made  for  protecting  their  surface  and  fixing  their  boundaries  {ibid., 
s.  15);  encroachments  on  these  greens  are  deemed  public  nuisances  (Act 
of  1876,  s.  29). 

By  the  Commons  Act,  1899,62&  63  Vict.  c.  30,  power  is  given  to 
the  council  of  an  urban  or  rural  district  to  make  a  scheme  for  the 
regulation  and  management  of  any  commons  within  their  district  with 
a  view  to  drainage  and  improvement  of  the  common,  and  the  making  of 
by-laws  for  preservation  of  order  on  the  commons  (s.  1).  A  form  is 
prescribed  for  the  scheme  containing  specimen  by-laws,  which  can  be 
purchased  anywhere  through  the  King's  printers  for  one  penny.  The 
approval  of  the  Board  of  Agriculture  is  necessary,  and  the  procedure  to 
obtain  it  is  enacted  (s.  2).  The  management  of  the  commons  is  vested 
in  the  district  council  (s.  3),  and  provision  is  made  for  delegation  of 
management  to  parish  councils  (s.  4),  for  contribution  by  parish  councils 
to  the  expenses  of  the  scheme  (s.  5),  for  compensation  to  persons  injured 
(s.  6),  for  acquisition  of  the  fee-simple  by  the  district  council,  and  for  the 
payment  of  and  contribution  towards  expenses.  The  Act  does  not  apply 
to  a  common  regulated  by  a  provisional  order  under  the  Inclosure  Acts, 
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1845  to  1882,  and  contains  various  miscellaneous  provisions  relating  to 
open  spaces,  recreation  grounds,  and  matters  of  procedure. 

Power  is  given  to  the  Board  of  Agriculture  under  sees.  147-151  of 
the  Act  of  1845  upon  the  application  in  writing  of  the  persons  interested 
(according  to  the  definition  therein  contained),  and  who  desire  to  effect 
an  exchange  of  lands,  to  direct  inquiries  whether  such  proposed  exchange 
would  be  beneficial  to  the  owners  of  such  respective  lands,  and  if  it  is 
found  just  and  reasonable  cause,  an  order  of  exchange  with  a  map 
annexed ;  and  the  lands  exchanged  are  to  enure  to  the  same  uses,  trusts, 
and  purposes  as  the  lands  given  on  such  exchange  would  have  stood 
limited ;  and  a  similar  power  is  vested  in  the  Board  on  the  application 
in  writing  of  any  numljer  of  persons  separately  interested  in  inter- 
mixed lands  to  divide,  and  on  like  inquiries  to  make  an  order  for  division 
or  allotment  of  such  lands  with  a  map  annexed. 

See  Precedent  III,,  infra,  for  form  of  agreement  preliminary  to  the 
application  to  the  Board  in  these  cases. 

[Authoriti/. — See  Elton,  Law  of  Copt/holds,  2nd  ed.,  pp.  286-299,  and 
App.  I.  and  II.,  giving  the  Rcffulations  of  the  Board  of  Agriculture ;  see 
also  titles  Common  ;  Metropolitan  Commons.] 
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I.  APPLICATION  to  the  Board  of  Agriculture  for  a 
Provisional  Order  for  the  Inclosure  of  a  Common  under  the 
Provisions  of  the  Inclosure  Ads,  1845  to  1882.» 

oT^H^veni\,S^^F,r       '^^®  ^*"^  ^  which  this  application  relates  is  situated  in 

places,  as  the  case  may  and  18  commonly  known  as 

If  the  Innd  is  in  any 
district  not  hprc  pro- 
perly nnmed,  insert  the 
proper  deecnption.  , 

*  Orocmnties. 

uiid'e?'~w"re  of*aa^        ^^^^'  ^^®  undersigned,  being  persons  representing  at 

ney  shotxid  be  written  least  one-third  in  value  of  such  interests  in  the  land  above 

"A.  B.,byc.  D.,hi«  mentioned  as  are  proposed  to  be  affected,  do,  with  a  view 

powers, '  or    certified  to  the  inclosure  of  such  land  under  the  Inclosure  Acts, 

acooraponyThi's'appii-  1845  to  1882,  submit  to  the  Board  of  Agriculture  the 

'**'°°'  information  in  respect  to  such  land  and  to  the  proposed 

inclosure  contained   in   the   schedule    hereunto   annexed, 

believing  such  information  to  be  correct :  And  we  hereby 

apply  to  the  Board,  if  satisfied  that  it  is  desirable,  to  issue 

a  provisional  order,  and  to  certify  that  it  is  expedient  that 

such  provisional  order  should  be  confirmed  by  Parliament. 

(Signed) 

'  This  above  form  is  official  No.  BT,  and  can  be  obtained  at  the  office  of  the 
Board  of  Affriculture.  The  schedule  referred  to  in  tlie  form  contains  a  long  list  of 
questions  wnich  have  to  be  answered  to  enable  the  Board  to  act. 
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II.  APPLICATION  to  the  Board  of  Agriculture  and 
Fisheries  for  a  Provisional  Order  for  the  Regulation  of  a 
Common  under  the  Provisions  of  the  Indosure  Acts,  1845 
to  1882.1 

o/fSSai°parish^^J?        "^^^  ^^"^  ^°  which  this  application  relates  is  situated  in 
townships,    or    extra  the  of  in  the  Countv  *  of 

pai-ochial      iilace      or  ''  ' 

places,  as  the  case  may  and  IS  commonlv  known  as 

be.  "^ 

If  the  land  is  in  any 
district  not  here  pro- 
perly named,  insert  the 
proper  description. 

*  Or  counties. 

un^^pifweSofa'ttor^        ^^'  ^^®  Undersigned,  being  persons  representing  at 
ney  should  be  written  least  one-third  in  value  of  such  interests  in  the  land  above 

thus — 

"A.B.,  by  CD.,  his  mentioned  as  are  proposed  to  be  affected,  do,  with  a  view 
powers, '  or  certified  to  the  regulation  of  such  land  under  the  Inclosure  Acts, 
accompaifyThis^ppii-  1845  to  1882,  submit  to  the  Board  of  Agriculture  and 
'^'^"""  Fisheries  the  information  in  respect  to  such  land  and  to 

the  proposed  regulation  contained  in  the  schedule  hereunto 
annexed,  believing  such  information  to  be  correct :  And 
we  hereby  apply  to  the  Board,  if  satisfied  that  it  is  desir- 
able, to  issue  a  Provisional  Order,  and  to  certify  that  it  is 
expedient  that  such  Provisional  Order  should  be  confirmed 
by  Parliament. 

(Signatures  and  Date.) 


III.  AGREEMENT  fo^'  an  Exchange  to  he  carried  out  by  the  Board  of 
Agriculture  and  Fisheries.- 

MEMORANDUM  OF  AGREEMENT  made  the  day  of 

,  Between  A.,  of,  &c.,  of  the  one  part,  and  B.,  of,  &c.,  and 
C,  of,  &c.,  of  the  other  part.  Recitals  showing  the  title  of  the  parties ; 
And  whereas  the  said  A.  has  agreed  with  the  said  B.  and  C.  to  make 
such  exchange  as  is  hereinafter  mentioned  :  NOW  IT  IS  HEREBY 
AGREED  as  follows  :— 

1.  The  said  A.  shall  give  to,  and  cause  to  be  vested  in  the  said  B.  and 
C,  their  heirs  and  assigns,  the  hereditaments  described  in  the  first 
schedule  hereto,  with  the  appurtenances,  in  exchange  for  the  heredita- 
ments described  in  the  second  schedule  hereto,  with  their  appurtenances, 
which  shall  be  given  by  the  said  B.  and  C.  to  or  caused  by  them  to 
be  vested  in  the  said  A.,  his  heirs  and  assigns. 

2.  The  exchange  shall  be  effected  within  calendar  months 
from  the  date  hereof,  and  shall  be  carried  out  and  perfected  by  the 

1  This  form  is  official  No.  B^"  and  can  be  obtained  with  the  schedule  containing  a 
long  list  of  questions  to  be  answered  by  the  applicants  at  the  office  of  the  Board  of 
Agriculture. 

2  See  8  &  9  Vict.  c.  118,  ss.  16,  147-151  ;  9  &  10  Vict.  c.  70,  ss.  9,  11  ;  10  &  11 
Vict.  c.  Ill,  ss.  4,  6  ;  12  &  13  Vict.  c.  83,  ss.  7,  11  ;  15  &  16  Vict.  c.  79,  ss.  17,32  ; 
17  &  18  Vict.  c.  97,  ss.  1-5,  8  ;  20  &  21  Vict.  c.  31,  ss.  4,  6,  6,  8  ;  21  &  22  Vict. 
c.  44,  s.  30 ;  31  &  32  Vict.  c.  89,  s.  2  ;  39  &  40  Vict.  c.  56,  s.  33  ;  62  &  63  Vict. 
c.  30,  s.  19. 
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Board  of  Agriculture  and  Fisheries  under  the  provisions  of  the  Acts  of 
Parliament  relating  to  the  exchange  of  lands. 

3.  All  the  costs  and  expenses  of  and  incidental  to  these  presents, 
and  the  carrying  out  and  perfecting  of  the  said  exchange,  shall  be  borne 
and  paid  as  to  one  moiety  by  the  said  A.,  and  as  to  the  other  moiety  by 
the  said  B.  and  C. 

4.  In  case,  by  reason  of  the  default  of  either  of  the  said  parties 
hereto,  the  said  exchange  shall  not  be  perfected  within  calendar 
months  from  the  date  hereof,  it  shall  be  lawful  for  the  party  not  in 
default  at  any  time  after  the  expiration  of  such  period,  to  determine 
this  agreement  by  notice  in  writing  to  the  other  of  the  said  parties  [in 
which  case  the  party  in  default  shall  reimburse  the  other  party  on 
demand  all  costs  and  expenses  incurre<l  by  him  or  them  in  relation 
to  the  said  intended  exchange].     In  witness,  &c. 

Inclosure  Commissioners.— See  Board  of  Agricul- 
ture, Vol.  II.  p.  308. 


InCOgTlitO  (Dipl.), — A  sovereign  travelling  incognito,  though  he 
enjoys  as  sovereign  the  right  of  exterritoriality  {q.v,),  is  entitled  to 
be  treated  as  a  private  person,  if  he  so  wishes.  But  when  he  chooses 
to  put  an  end  to  such  incwjnito,  he  is  entitled  to  all  the  prerogatives  of 
a  sovereign.  Thus  the  King  of  Holland  in  1873  was  condemned  by  the 
police  Court  at  Clarence  in  Switzerland  to  a  tine,  which  was  at  once 
annulled  on  his  making  known  his  royal  position  (Kivier,  Droit  des  Oens, 
Paris,  1896,  i.  418;  see  also  Hall,  Intern.  Law,  5th  ed.,  pp.  170,  171). 
In  diplomacy  a  distinction  is  made  between  simple  and  strid  incognito, 
the  former  being  a  diplomatic  fiction  used  to  dispense  with  ceremonial. 
In  MigheM  v.  The  Sultan  of  Johore,  who  was  sued  in  England  under  the 
incognito  of  Albert  Baker  ([1894]  1  Q.  B.  149),  an  order  for  substituted 
service  was  set  aside  and  all  proceedings  stayed,  on  proof  by  the  defendant 
that  he  exercised  in  his  country  "  without  question  the  usual  attributes  " 
of  a  sovereign  ruler.  It  was  contended  that,  inasmuch  aa  a  foreign 
sovereign  may  submit  to  the  jurisdiction  of  the  Courts  of  this  country, 
and  the  Sultan  of  Johore  had  taken  an  assumed  name  and  acted  as  a 
private  individual,  he  had  submitted  to  the  jurisdiction,  and  could  not 
claim  his  prerogative  as  a  sovereign.  "  I  am  of  opinion,"  said  Lopes, 
L.J.,  "  that  no  such  inference  can  be  drawn.  In  my  judgment  the  only 
mode  in  which  a  sovereign  can  submit  to  the  jurisdiction  is  by  a  sul> 
mission  in  the  face  of  the  Court,  as,  for  example,  by  appearance  to  a 
writ.  That  he  intends  to  waive  his  rights  by  taking  an  assumed  name 
cannot  be  inferred." 


Income. — See  Corpus  and  Income;  Inco.me  Tax. 
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Income  Tax. 
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Preliminary. — After  numerous  attempts  by  the  Crown  and  Parlia- 
ment to  devise  a  system  of  taxation  which  would  reach  personal  property, 
and  prevent  evasion  or  untrue  returns,  Pitt  in  1799  established  the 
income  tax  (39  Geo.  ill.  cc.  13,  22).  In  1803  Addington  introduced 
modifications  into  Pitt's  scheme  (43  Geo.  in.  c.  122),  and  in  1806  (45 
Geo.  III.  c.  65)  further  modifications  were  made.  The  tax  was  dropped 
in  1816,  but  was  revived  in  1842  by  Peel,  by  the  Act  on  which  it  is  now 
mainly  based  (5  &  6  Vict.  c.  35),  which  is  a  re-enactment  of  the  Act 
of  1806,  with  certain  additions  and  alterations.  The  history  of  these 
experiments  in  taxation  up  to  1842  is  treated  in  Dowell  on  Income  Tax 
Laws,  6th  ed.,  pp.  xlv.-liii.  The  whole  of  the  law  on  the  subject  of  the 
tax  is  purely  statutory,  and  depends  (1)  upon  the  construction  of  the 
statutes  (which  must  be  treated  as  a  whole  (L.  C.  C.  v.  Att.-Gen.,  [1901] 
A.  C.  26,  48,  Lord  Lindley) ;  (2)  upon  their  application,  as  construed,  to 
the  persons  or  property  sought  to  be  charged,  exempted,  or  relieved. 
The  rule  of  construction  (which  is  not  a  rule  of  law,  but  a  presumption 
only)  applicable  to  taxing  Acts,  is  that  unless  Parliament  has  by  express 
words  or  obvious  intention,  to  be  ascertained  by  examining  the  whole  of 
the  statutes,  laid  a  tax  on  an  individual,  no  extraneous  considerations  of 
policy  or  equity  but  that  will  justify  the  Courts  in  bringing  such  indi- 
vidual within  the  net  of  the  revenue,  but  that  considerations  of  hardship 
or  business  convenience  will  not  entitle  the  Courts  to  whittle  down  the 
effect  of  the  statute  {Partington  v.  Att.-Gen.,  1869,  L.  K.  4  H.  L.  100 ;  Colt- 
ness  Iron  Co.  v.  Black,  1883,  6  App.  Cas.  315 ;  Commissioners  for  Special 
Purposes  of  Income  Tax  v.  Pemsel,  [1891]  App.  Cas.  531 ;  Att.-Gen.v.  Carlton 
Bank,  [1899]  2  Q.  B.  158 ;  Maxwell  on  Statutes,  4th  ed.  429 ;  Hardcastle 
on  Statutes  (4th  ed.  by  Craies),  109). 

The  Income  Tax  Acts,  while  applicable  since  1853  (16  &  17  Vict, 
c.  34)  to  the  whole  of  the  United  Kingdom,  are  framed  in  the  main  in 
the  language  of  English  lawyers,  and  often  do  not  contain  the  equivalent 
terms  of  Scots  or  Irish  law.  This  mode  of  drafting  has  at  times 
caused  difficulty  in  application;  but  all  serious  doubts  have  thus  far 
been  resolved  by  the  action  of  the  House  of  Lords  as  the  commune 
forum  of  all  three  countries,  and  the  incidence  of  taxation  under  the 
Acts  has  been  thereby  equalised  (see  Income  Tax  Commissioners  v.  Pemsel, 
ubi  sup.).  The  effect  of  the  statutes  in  England  is  here  alone  con- 
sidered, without  regard  to  the  particular  modifications  of  the  taxation 
affecting  only  Scotland  or  Ireland. 

The  scheme  of  taxation  has  been  to  provide  (1)  by  the  Acts  of  1842 
(c.  35)  and  1853  (c.  34),  a  code  of  directions  as  to  the  mode  of  assessing 
and  levying  the  tax  when  granted ;  (2)  by  an  annual  Act,  the  rate  at 
which  the  tax  is  to  be  levied  for  the  current  financial  year,  and  the 
application   of   the   code   to   the   tax   (1907,  c.   13,  s.   18   (2)).      The 
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annual  Acts  frequently  also  contain  amendments  of  the  code,  altering 
the  incidence  or  exemptions  or  the  mode  of  levy.  The  effect  of  this 
mode  of  legislation  has  been  described  by  Lord  Macnaghten  in  Income 
Tax  Commissioners  v.  Femsel,  [1891]  App,  Cas.  532,  591,  as  making  the 
income  tax  code  annual,  and  as  overriding  exemptions  in  any  local  Act 
of  earlier  date  than  the  annual  charging  Act,  and  the  Acts  themselves 
are  distinctly  unfavourable  to  any  theory  of  local  immunities  (see  Mersey 
Bocks  and  Harho^ir  Board  v.  Lucas,  1883,  9  App.  Cas.  891,  901,  Earl  of 
Sel  borne). 

Nature. — The  tax  is  an  equal  "  pound  tax  "  of  so  much  on  every 
pound  of  taxable  income  from  property,  real  and  personal,  professions, 
trades,  and  offices.  The  scale  of  taxation  does  not,  as  in  the  case  of  the 
new  estate  duty,  ascend  with  the  wealth  of  the  person  taxed. 

The  amount  of  the  tax  for  any  given  year  is  settled  annually  by  a 
charging  Act.  The  amount  for  1907-8  is  one  shilling,  subject  to  a 
relief  by  reduction  to  ninepence  on  the  earned  income  of  individuals 
when  the  whole  income  of  the  taxpayer  from  all  sources  does  not  exceed 
£2000  (7  Edw.  vii.  c.  13,  ss.  18,  19).  The  year  of  charge  is  from  6th 
April  to  the  next  5th  April  (5  &  6  Vict  c.  35,  s.  176 ;  43  &  44  Vict  c.  19^ 
8.48;  1907,  c.  13,8.  18(1)). 

The  tax  is  payable  on  or  before  let  January  in  the  year  of  charge 
(1880,  c.  19,  8.  82),  except  in  the  following  cases: — 

(a)  liailway  companies  in  England  and  Ireland,  which  pay  the  tax 
under  Sched.  D,  by  four  quarterly  pa}Tnent8,  beginning  on  20th  June 
(1880,  c.  19,  8.  95). 

(6)  Tax  payable  by  way  of  deduction  (1842,  c,  35,  s.  158). 

Default  in  payment  of  income  tax  makes  the  taxjmyer  a  Crown 
debtor.  Payment  may  be  enforced  l)y  distress,  or  by  detention  of  a 
defaulting  taxpayer  in  prison  by  warrant  of  the  general  commissioners 
(1880,  c.  19,  8s.  82-91).  The  distress  may  be  levied  after  the  end  of  the 
year  of  charge  if  the  collector  is  duly  authorised  by  the  commissioners 
to  levy  it  and  has  not  closed  his  accounts  {Elliott  v.  Yates,  [1900]  2  Q.  B. 
370).  If  the  amount  distrained  for  does  not  exceed  £20,  the  costs  of 
distress  are  limited  by  7  &  8  Geo.  iv.  c.  17  {Lumsden  v.  Burnett,  [1898] 
1  Q.  B.  177). 

Incidence. — The  taxation  ultimately  falls  on  the  beneficial  interest 
in  the  taxable  subject,  whether  vested  in  a  natural  or  legal  person ;  but 
special  rules  are  made  as  to  the  mode  of  charge  and  collection  in  the 
case  of  corporations,  societies,  persons  under  disability,  persons  abroatl, 
trust  property,  property  in  Court  (1842,  c.  35,  ss.  40-54, 173 ;  1878,  c.  21, 
s.  18),  and  as  to  deduction  of  tax  from  interest  payable  under  contract 
or  will  or  out  of  profits  of  trade.  In  the  case  of  decease,  the  executors 
must  pay  the  accrued  tax  (1842,  c.  35,  s.  173;  53  &  54  Vict  c.  8, 
8.  24). 

Taxable  Subject. — "  Speaking  generally,  all  income  is  chargeable, 
but  chargeable  only  once.  Income  is  brought  into  charge  at  its  source, 
and  the  burden  is  distributed  among  the  recipients  of  the  income,  who 
bear  their  share  in  just  proportion  "  (Att.-Gen.  v.  Z.  C.  C,  [1907]  A.  C. 
131,  135,  Lord  Macnaghten).  The  Income  Tax  Acts  deal  not  only  with 
profit  in  the  ordinary  sense  of  commercial  profit  but  also  with  interest 
on  investments,  and  they  provide  not  only  for  assessment  and  recovery 
of  the  quantum  of  tax  from,the  person  who  earns  the  profits  or  is  entitled 
to  the  interest,  but  also  for  deduction  of  the  tax  without  assessment  by 
the  persons  liable  to  pay  interest  on  rent  or  any  other  taxable  sum  ta 
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another.  In  the  case  of  investments  held  by  a  trading  company  which 
holds  investments,  the  revenue  authorities  may  elect  to  take  the  tax  on 
the  yield  of  the  investments  or  on  the  annual  profits  of  the  concern 
including  such  yield,  but  it  cannot  take  the  tax  both  ways  (see  Revell  v. 
Udinburgh  Life  Assurance  Co.,  1906,  5  Tax  Cas.  221,  226,  Lord  Dunedin). 
The  subject  of  the  tax  is  (1)  all  income  derived  from  whatever  source  in 
the  United  Kingdom,  whether  by  residents  or  absentees,  subjects  or 
aliens ;  (2)  all  income  derived  from  sources  outside  the  United  Kingdom, 
and  received  in  the  United  Kingdom  by  subjects  or  aliens  resident 
therein  (1842,  c.  35,  ss.  88,  104  (iv.);  1853,  c.  34,  ss.2,  5,  6;  Colquliouny. 
Brooks,  1889,  14  App.  Cas.  493 ;  Forbes  v.  Scottish  Provident  Institution, 
1896,  23  Eettie,  323).  Eesidence  means  not  "  domicile,"  but  an  estab- 
lished place  of  abode  {Rogers  v.  Inland  Revemce,  1879,  1  Tax  Cas.  225 ; 
Lloijd  V.  Sulletj,  1884,  11  Eettie  (Sc.)  687 ;  2  Tax  Cas.  37 ;  Cooper  v. 
Cadwalader,  1904,  5  Tax  Cas.  101  (Sc). 

A  foreign  company  may  "  reside  "  in  England  so  as  to  be  subject  to 
income  tax.  The  list  of  residence  is  not  where  it  is  registered,  but 
where  it  really  keeps  house  and  does  only  real  business,  i.e.  where  the 
central  control  and  management  abides.  This  is  to  be  ascertained  as 
a  question  of  fact  by  examining  the  course  of  business  and  trading  {De 
Beers  Consolidated  Mines  v.  Howe,  [1906]  A.  C.  455),  In  Gramophone 
and  Typewriter,  Ltd.  v.  Stanley,  [1906]  2  K.  B.  856,  a  company  registered 
and  carrying  on  business  in  England  held  all  the  shares  in  a  foreign 
company.  But  this  was  held  not  to  be  enough  ^er  se  to  make  the  business 
of  the  foreign  company  that  of  the  English  company  so  as  to  justify 
assessment  of  the  latter  for  tax  on  all  the  profits  of  the  foreign  company 
(cf.  Kodak  Co.  v.  Clark,  [1903]  1  K.  B.  505). 

A  company  which  is  formed  under  English  law,  and  has  a  registered 
office  in  the  United  Kingdom,  and  carries  on  business  partly  there,  is 
treated  as  resident  there  {San  Paulo  Brazilian  Rly.  Co.  v.  Carter,  [1896] 
App.  Cas.  31).  A  foreign  company  or  person  carrying  on  business  in 
England,  but  not  domiciled  or  resident  there,  is  chargeable  only  on  the 
profits  made  on  business  done  there  {Grainger  v.  Gough,  [1896]  App. 
Cas.  325).  What  amounts  to  carrying  on  business  is  difficult  to  say, 
having  regard  to  the  cases  there  discussed  and  Watson  v.  Sandie,  [1898] 
1  Q.  B.  326.  But  foreign  investments  of  an  English  company  are 
treated  as  part  of  its  trading  assets  if  remitted  to  England  {Norwich 
Union  Fire  Assurance  Co.  v.  Magee,  1896,  44  W.  E.  384). 

Temporary  absence  by  a  person  ordinarily  resident  in  the  United 
Kingdom  does  not  exempt  from  duty ;  nor  does  presence  in  England  for 
temporary  purposes  for  not  over  six  months  create  a  liability  to  the  tax 
(1842,  c.  35,  s.  37 ;  but  see  Cooper  v.  Cadwalader,  1904,  5  Tax  Cas. 
101  (Sc.)). 

Where  persons  abroad  receive  income  from  England  through  trustees, 
guardians,  agents,  and  the  like,  it  is  taxable  (1842,  s.  41),  and  the  tax 
must  be  deducted  by  the  trustee,  agent,  etc. 

Classification  of  Income. — The  sources  of  income  are  classified 
under  five  heads,  by  what  are  called  the  schedules  of  charge  in  the 
Act  of  1842,  which  are  considered  to  be  the  most  effectual  modes  of 
assessing  the  particular  income  so  as  to  prevent  error  or  deceit. 

They  may  be  summarised  thus : — 

Income  or  profits  derived  from  ownership  or  occupation  of  land — 
Scheds.  A  and  B. 

Income  derived  from  investments  in  public  funds — Sched.  C. 
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Income  derived  from  professions,  trades,  or  callings — Sched.  D. 

Income  derived  from  public  office — Sched.  E. 

The  provisions  of  the  Act  specifically  applied  to  duties  in  a  particular 
schedule  are,  where  not  repugnant  to  the  specific  provisions  applied  to 
duties  under  other  schedules,  to  be  also  applied  to  them  (see  Tennant  v. 
Smith,  [1892]  A.  C.  150,  160). 

Schedule  A. — Land. — Lands,  tenements,  and  hereditaments  or 
heritages  in  respect  of  the  ownership  thereof  on  the  annual  value 
thereof  (1853,  c.  34,  s.  2). 

For  the  purpose  of  this  schedule  outside  London  the  value  is 
taken  to  be  the  same  for  1907-1908  as  for  1906-1907  (7  Edw.  vii.  c.  13, 
8. 18  (3)),  and  is  assessed  by  the  surveyors  of  taxes.  In  the  administrative 
county  of  London  it  is  ti.xed  by  the  valuation  list  of  1906,  and  the 
supplemental  lists  under  the  Valuation  Metropolis  Act,  1869,  32  &  33 
Vict.  c.  67.  Outside  London  the  valuation  lists  made  for  rating  purposes 
are  not  conclusive  as  to  income  tax  (Walker  v.  Bridey,  1900,  4  Tax  Gas. 
254).  Where  the  premises  are  demisetl  the  rent  reserved  by  the  lease 
is  admissible  as  an  element  in  assessing  the  value,  but  is  not  conclusive 
{Stocks  v.  Sidley,  1899,  4  Tax  Gas.  98  (So.)). 

The  rules  for  assessment  are  contained  in  sees.  60,  61  of  the  Act  of 
1842. 

I.  The  general  rule  is  to  assess  the  lands  at  their  rack  rent,  if  fixed 
within  seven  years  before  the  assessment,  or  if  not  at  the  rack  rent  which 
it  is  estimated  they  would  fetch  (s.  60  (i.),  s.  63  (x.),  s.  64  (xi.),  ss.  65,  66, 
67,  68,  70). 

II.  "  Hereditaments  "  include  easements,  profits  d,  prendre  in  cUieno 
solo,  such  as  sporting  rights,  or  rights  to  cut  timber  or  saleable  under- 
wood on  land  not  in  occupation  of  the  owner,  tithes  in  kind  (three 
years'  average),  ecclesiastical  tithes  and  dues  (three  years'  average),  and 
compounded  tithes,  but  not  tithe  rent-charge  (one  year's  profits),  manors 
(with  their  dues,  services,  and  casual  profits),  and  fines  on  leases  or 
renewals  (one  year's  profits).  In  the  case  of  fines,  the  general  commis- 
sioners may  discharge  the  assessment  if  the  fines  have  been  appHed  as 
"  productive  capital "  on  which  profit  has  arisen  {Mostyn  v,  Lomlon,  [1895] 
1  Q.  B.  170).  In  the  case  of  manors,  tlie  return  is  made  on  an  average 
of  seven  years  of  the  dues,  etc.  {Norfolk  {Duke)  v.  Lamarque,  1890,  24 
Q.  B.  D.  485).  The  general  rule  of  assessment  does  not  apply  to  these 
hereditaments  (other  than  profits  d  prendre),  and  they  are  assessed  in 
accordance  with  the  regulations  of  sec.  60,  No.  ii. 

Sewers  vested  in  and  under  the  control  of  a  local  authority  are 
hereditaments  capable  of  actual  occupation,  and  as  such  assessable  under 
Sched.  A  {Ystrady/odicg,  etc.,  Sewerage  Board  v.  Bensted,  [1907]  App.  Gas. 
264). 

Indtistrial  concerns  arising  out  of  land  are  assessed  on  the  profits 
received  from  the  going  concern. 

(a)  Quarries  of  stone,  limestone,  slate,  or  chalk,  on  those  of  the 
preceding  year,  whether  the  working  is  by  open  cast  or  underground 
{Jones  V.  Cvnnorthen  Slate  Co.,  1879,  5  Ex.  J).  93). 

(h)  Mines  of  coal,  tin,  lead,  copper,  etc.,  ejusdem  generis,  on  an  average 
of  the  five  preceding  years,  subject  to  abatement  if  the  value  is  decreas- 
ing from  unavoidable  causes  (1842,  s.  60.  iii.  (2),  iv.  (5)),  and  with  a 
diminution  for  wear  and  tear  of  machinery  and  plant  which  are  included 
in  the  mine  for  valuation  (1878,  c.  15,  s.  12).  The  ruling  decisions  on 
the  mode  of  assessment  are,  Coltness  Iron  Co.  v.  Blojck,  1888,  6  App.  Gas. 
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315,  and  Broughton  Coal  Co.  v.  KirhjMtrick,  1884,  14  Q.  B.  D.  491 ;  and 
as  to  cost-book  mines.  Movant  v.  Wheal  Grenville  Mining  Co.,  1894, 
3  Tax  Cas.  298. 

The  tax  on  alum  works,  gas  works,  iron  works,  salt  works,  water 
works,  canals,  docks,  drains  and  levels,  inland  navigations,  railways, 
rights  of  market,  fair,  or  toll,  and  like  concerns,  is  charged  on  the 
persons  carrying  on  the  concern,  or  their  managing  officers  or  agents, 
and  is  assessed  on  the  profits  of  the  year  preceding  (1842,  s.  60  (iii.)), 
without  deduction  for  "  improvements  "  and  exclusive  of  the  lands  used 
in  or  about  the  concern  {Highland  Bly.  Co.  v.  Balderston,  1889,  2  Tax 
Cas.  485).  It  is  immaterial  whether  the  works  are  in  the  hands  of 
commercial  or  municipal  owners  {In  re  Glasgoio  Corporation,  1876, 1  Tax 
Cas.  122;  DUlom,  v.  Haverfordioest  {Mayor,  etc.),  [1891]  1  Q.  B.  875); 
though  in  the  latter  case  there  are  means  of  making  no  profit  (see 
Glasgoio  Corporation  v.  Inland  Bevenue,  1875,  1  Tax  Cas.  28 ;  Miller  v. 
Glasgow  Corporation,  1886,  2  Tax  Cas.  131). 

The  expression  "toll"  includes  coal  duties  {A.-G.  v.  Black,  1871,  L.  E. 
6  Ex.  308)  and  harbour  tolls  {Sowrey  v.  King's  Lynn  Harbour,  etc.,  1887, 
2  Tax  Cas.  201 ;  Hall  v.  Same,  1875,  1  Tax  Cas.  23).  Burial  Boards  and 
cemetery  companies  are  assessed  under  this  head  if  they  make  a  profit 
{Bortobello  Town  Council  v.  Sulley,  1890,  2  Tax  Cas.  647). 

Under  the  Finance  Act,  1894,  c.  30,  s.  35,  deductions  are  made 
on  the  assessment  of  lands  in  certain  cases  there  set  out  in  detail,  in 
which  the  annual  value  is  estimated  otherwise  than  by  relation  to 
profits. 

Blace  of  Charge. — As  a  general  rule,  property,  etc.,  falling  under 
Sched.  A  is  charged  in  the  parish  where  it  is  situate.  But  manorial 
dues  are  charged  where  the  manorial  Court  is  held,  and  fines  where 
the  recipient  resides;  while  railways,  etc.,  are  charged  where  the  general 
accounts  are  made  up  (1842,  c.  35,  s.  60  (iv.);  1880,  c.  19,  s.  53),  and 
mines  where  they  are  situate  or  where  their  produce  is  manufactured 
(1842,  s.  60  (iv.)  (5)). 

Where  the  owner  has  not  been  in  for  the  full  year,  the  estimate 
of  the  profits  is  made  on  the  receipts  for  the  period  of  ownership  (1842, 
s.  60  (iv.)  (6)). 

The  tax  under  Sched.  A  is  charged  on  and  ultimately  payable  by 
the  owner  of  the  hereditaments,  but  the  person  usually  charged  is 
the  occupier,  subject  to  right  of  deduction  from  the  rent  payable  to  the 
owner  (ss.  60  (iv.)  (9),  63).  The  owner  cannot  shift  his  liability  on  to 
the  tenant  (s.  73).  The  occupier  of  licensed  premises  who  has  paid  the 
proportion  of  compensation  charge  falling  on  the  lessor  and  deducted 
the  cost  from  his  rent,  is  entitled,  nevertheless,  to  deduct  from  his  rent 
the  full  amount  of  income  tax  on  the  rent  reserved,  as  the  Licensing 
Act,  1904,  does  not  affect  the  quantum  or  incidence  of  income  tax 
{Hancock  v.  Gillard,  [1907]  1  K.  B.  47). 

In  the  cases  of  houses  under  £10  value,  or  occupied  by  accredited 
ministers  of  a  foreign  State,  the  owner  is  charged  (s.  60  (iv.)  (3),  (7)), 
and  in  the  case  of  official  residences  belonging  to  the  Crown  except  in  a 
royal  palace,  the  occupier  is  charged  and  pays  as  owner  (s.  60  (iv.)  (8) ; 
Coomber  v.  Berks  Justices,  1884,  9  App.  Cas.  61).  And  under  the  Finance 
Act,  1898,  c.  10,  s.  10,  the  landlord  or  immediate  lessor  may  request  to 
be  assessed  as  if  he  were  occupier,  and  while  the  request  is  in  force  the 
duty  is  recoverable  from  him  without  prejudice  to  the  right  to  distrain 
for  it  on  the  premises. 
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Schedule  B  provides  for  assessing  lands,  tenements,  and  heredita- 
ments in  respect  of  the  occupation  thereof  on  the  annual  value  thereof. 
The  schedule  extends  to  the  same  subjects  as  Sched.  A,  except  dwelling- 
houses  and  their  domestic  offices  (other  than  farmhouses  occupied  under 
one  demise  with  farm  lands  for  farming),  and  warehouses  or  buildings 
occupied  for  trade  or  profession  (s.  63  (viL)). 

It  deals  mainly  with  occupation  of  farms  and  farmhouses  let  there- 
with for  agricultural  purposes,  but  it  applies  also  to  the  occupation  of 
deer  forests  or  shootings  (Middleton  v.  Lord  Advocate,  1876,  3  Rettie, 
599 ;  Revell  v.  Scott,  1895,  23  Rettie,  772).  Occupiers  may  appeal  at  the 
end  of  any  year  and  pay  under  Sched.  D  on  the  profits  actually  made 
(1896,  c.  28,  8.  27) ;  and  farmers  may  elect  to  be  assessed  under  Sched.  D 
(1887,  c.  15,  s.  18). 

Outside  London  the  assessment  for  1907-1908  is  the  same  as  for 
1906-1907,  and  the  tax  is  charged  only  on  one-third  of  the  annual  value 
or  on  less  if  the  year's  profits  are  shown  to  be  less  (1896,  c.  28,  ss.  27,  28, 
30;  1897,  c.  24,  s.  4;  1907,  c.  13,  s.  18  (3)). 

The  one-eighth  deduction  prescribed  by  the  Act  of  1842  (c.  35,  s.  63 
(vii.))  was  abolished  in  1896  (c.  28,  s.  26  (2)),  but  restored  in  1907  in 
the  case  of  certain  dwellings  renteil  by  ministers  of  religion  (1907,  c.  13, 
8.  28). 

The  system  of  assessment  is  the  same  under  Sched.  B  as  under 
Sched.  A,  except  as  to  market  gardens  or  nurseries,  whicli  are  assessed 
under  Sched.  D  (1842,  c.  35,  s.  63  (viii.)).  Hop  grounds  were  so  assessed, 
but  are  now  dealt  with  like  other  agricultural  land  (1853,  c.  34,  s.  39). 
This  system  makes  the  basis  of  charge  the  rent  or  annual  value ;  but 
persons  occupying  lands  for  husbandry  only,  whose  profits  are  less  than 
one-third  of  the  annual  value,  are  entitled  to  abatement  (1851,  c.  12, 
8.  3 ;  1853,  c.  34,  s.  46 ;  1880,  c.  20,  s.  52 ;  1890,  c.  8,  s.  23 ;  1896,  c.  28, 
88.  27,  28). 

Dediictions. — A  deduction  is  allowed  of  one-third  of  a  rent-charge 
under  a  drainage  loan  granted  out  of  public  money  under  statutory 
authority  (1853,  s.  42).  In  the  case  of  hereditaments  occupied  and  used 
by  a  county  council,  but  acquired  with  money  borrowed  on  the  security 
of  the  rules,  the  full  tax  under  Sched.  A  is  payable,  and  the  council 
cannot  deduct  it  from  the  income  tax  payable  on  the  dividends  on  the 
stock,  etc.,  by  which  the  loan  is  secured  (Att.-Gen.  v.  L.  C.  C,  [1907] 
A.  C.  131),  in  respect  of  which  di\'idends  the  council  act  as  tax  collectors 
for  the  Crown.  This  rule  applies  even  where  the  annual  value  under 
Sched.  A  is  less  than  interest  payable  on  the  loans. 

Occupiers  of  lands  must  pay  the  income  tax  under  Sched.  A  and 
deduct  from  the  next  payment  of  rent  the  part  thereof  attributable  to 
the  owner  (1842,  s.  60  (iv.)  (9);  1853.  s.  40).  If  they  do  not  so  deduct, 
they  cannot  recover  it  back  {Cumming  v.  Bcdboroitgli,  1844, 16  Mee.  &  W. 
438).  It  is  immaterial  whether  the  landlord  is  assessed  or  not  {Swatman 
V.  Ambler,  1855,  24  L.  J.  Ex.  185).  The  deduction  is  at  the  rates  running 
while  the  rent,  etc.,  was  accruing  (1864,  c.  30,  s.  15).  Owners  of  land 
must  deduct  the  tax  assessed  on  tithe  rent-charges,  quit  rents,  and  other 
annual  payments  reserved  and  charged  on  the  land  (1842,  c.  35,  s.  60 
(iv.)  (10);  1853,  c.  34,  s.  40),  before  paying  them  over. 

No  contract  can  be  legally  made  transferring  the  liability  of  a  person 
subject  to  tax  under  Scheds.  A  and  B  (1842,  c.  35,  s.  73). 

Schedule  C. — Public  Funds. — The  tax  is  levied  upon  the  annual 
value  of  all  profits  arising  from  annuities,  dividends,  and  shares  of 
VOL.  VIL  5 
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annuities  payable  to  any  person,  body  politic  or  corporate,  company  or 
society,  whether  corporate  or  not  corporate,  out  of  any  public  revenue 
(1842,  c.  35,  s.  88 ;  1853,  c.  34,  s.  2),  whether  of  the  United  Kingdom 
or  any  colony  or  dependency  or  of  any  foreign  State.  This  includes  the 
interest  on  Exchequer  bills  or  Treasury  bills,  and  securities  issued  at  any 
public  office,  and  East  India  bonds  (1842,  c.  35,  s.  97 ;  1854,  c.  24,  s.  3), 
and  coupons  annexed  to  stock  certificates  (1870,  c.  71,  s.  36).  Where 
the  stock  is  inscribed  at  the  Bank  of  England  or  Ireland,  the  bank 
deduct  tax  before  paying  dividend  or  interest.  Where  the  annuities, 
etc.,  are  payable  at  the  Bank  of  England  or  of  Ireland,  they  are  assessed 
and  charged  by  the  governors  of  such  bank  (1842,  c.  35,  s.  24 ;  1853, 
c.  34,  s.  11).  This  is  extended  to  India  stock  (26  &  27  Vict.  c.  73,  s.  10). 
An  annuity  by  way  of  alimony  payable  under  an  award  made  under 
the  provisions  of  a  separation  deed  is  subject  to  tax  and  payable  less 
tax  {Re  Bai'ry's  Trusts,  [1906]  2  Ch.  358).  Interest  payable  out  of 
the  public  revenue  on  securities  issued  at  the  Treasury  (Exchequer) 
or  other  public  office,  or  on  East  India  bonds,  is  assessed  under 
the  schedule  by  the  commissioners  appointed  under  Sched.  E. 
Sehed.  C  has  been  extended  to  include  profits  arising  from  interest, 
dividends,  and  other  annual  payments  payable  out  of  or  in  respect  of 
the  stock,  funds,  or  shares  of  any  colonial  or  foreign  company  (1853, 
s.  10 ;  1861  (No.  2),  s.  36).  Under  this  schedule  the  tax  is  paid  by  way 
of  deduction  before  the  income  reaches  the  taxpayer.  Annuities,  etc., 
out  of  colonial  or  foreign  revenues  are  assessed  and  charged  by  the 
commissioners  for  special  purposes  (1842,  c.  35,  ss.  24,  96),  to  whom  all 
persons  intrusted  with  payment  by,  or  acting  on  behalf  of,  the  colony 
or  foreign  State  (except  the  Bank  of  England)  must  on  notice  from  the 
Inland  Eevenue  send  in  a  written  account  of  all  such  annuities  intrusted 
to  them  (1842,  c.  35,  s.  96;  1842,  c.  80,  s.  2).  The  term  "person 
intrusted  "  includes  bankers  or  others  who  sell  or  realise  or  present  for 
others  coupons,  dividend  warrants,  or  bills  of  exchange  for  dividends, 
and  dealers  in  coupons  (1885,  c.  51,  s.  26 ;  1888,  c.  8,  s.  24  (2)),  and 
mercantile  agents  {Lord  Adv.  v.  Gibb,  1905,  5  Tax  Cas.  194).  If  they 
do  all  the  necessary  acts  to  facilitate  assessment,  such  persons  receive 
an  allowance  not  less  than  threepence  in  the  £  assessed  by  the  Treasury. 
In  paying  dividends  on  London  County  Consolidated  Stock  the  county 
council  are  bound  to  account  to  the  Crown  for  the  tax  deducted  under 
sec.  24  (2)  of  the  Act  of  1888,  only  so  far  as  the  dividends  are  not  paid 
out  of  their  income  which  has  already  been  charged  with  tax ;  and 
when  the  dividends  are  paid  partly  out  of  rents,  etc.,  of  their  lands 
(charged  under  Sched.  A),  and  partly  out  of  interest  paid  on  loans  to 
local  authorities  (charged  under  Sched.  D),  and  partly  out  of  moneys 
raised  by  rate,  the  council  are  entitled  to  retain  so  much  of  the  sum 
deducted  for  income  tax  on  the  dividends  as  is  equal  to  the  tax  paid 
under  Scheds.  A  and  B  {L.  C.  C.  v.  Att.-Gen.,  [1901]  A.  C.  26). 

Schedule  D. — Profits  of  Trades  and  Professions,  etc. — This  schedule 
contains  six  distinct  classes  or  cases. 

I.  Trades,  manufactures,  adventures,  or  concerns  in  the  nature  of 
trade  not  assessed  under  Sched.  B. 

This  includes  the  business  of  a  burial  board  or  harbour  authority 
carrying  on  its  business  at  a  profit,  whatever  the  destination  of  the 
profits  {Mersey  Docks,  etc.  v.  Lucas,  1883,  8  App,  Cas.  891),  and  a  muni- 
cipal water  undertaking  {Harris  v.  Lrvine  Burgh,  1900,  2  Eraser  (Sc), 
1080),  and  also  cemetery  companies  {Paisley  Cemetery  Co.  v.  Reith,  1898, 
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25  Rettie,  1080 ;  4  Tax  Cas.  1),  and  mutual  or  religious  societies  carrying 
on  business  at  a  profit  {New  York  Life  Assiirance  Co.  v.  Styles,  1889, 
14  App.  Cas.  381 ;  Religioiis  Tract,  etc..  Society  of  Scotland  v.  Forbes, 
1896,  23  Rettie,  390).  A  company  which  exists  to  speculate  in  stocks, 
etc.,  is  a  trade  within  this  case  (Scottish  Investment  Trust  Co.  v.  Surveyor 
of  Taxes,  1893,  21  Rettie,  202),  So  is  a  company  formed  to  buy  and 
resell  mining  property  (Californian  Copper  Co.  v.  Harris,  1904,  5  Tax 
Cas.  159  (Sc.)).  But  buying  up  doubtful  debts  with  the  result  of 
making  a  protit,  or  realisation  of  investments  with  a  view  to  reinvest- 
ment, are  not  making  a  profit  within  the  Act  unless  done  as  a  regular 
business  (Assets  Co.  v.  Inland  Revenue,  1897,  24  Rettie  (Sc),  578 ;  Cali- 
fornian Copper  Co.  v.  Harris,  ubi  supra). 

The  assessment  is  made  on  a  three  years'  average  of  the  balance  of 
profits,  i.e.  the  net  profits,  arrived  at  by  setting  the  receipts  against  the 
expenditure  necessary  to  earn  them  (Gresliam  Life  Assurance  Co.  v.  Styles, 
[1892]  A.  C.  309).  The  chief  difficulty  has  arisen  in  valuing  the  profits 
of  insurance  companies,  both  because  of  the  nature  of  the  business  and 
the  skill  of  their  actuaries  in  confronting  the  assessors  (see  Dowell, 
pp.  69,  317).  Abatements  are  allowed  for  depreciation  by  wear  and  tear 
during  (the  year  of  assessment)  of  machinery  or  plant  useil  for  the 
purposes  of  tlie  concern  and  belonging  to  the  person  carrying  it  on 
(1878,  c.  15,  s.  12  ;  Burnley  S.  S.  Co.  v.  Aiken,  1894,  21  Rettie  (Sc),  965 ; 
Johii  Hall  &  Co.  v.  Rickman,  [1906]  1  K.  B.  311).  Claims  in  respect  of 
deductions  must  now  be  included  in  the  annual  statement  (1907,  c.  13, 
s.  26  (1)).  No  deduction  is  to  be  allowed  in  any  year  if  the  deduction  added 
to  those  allowed  in  previous  years  to  the  person  carrying  on  the  concern 
would  make  the  aggregate  amount  of  deductions  exceed  the  prime  cost 
of  the  machinery,  including  expenditure  on  renewal,  improvement,  or 
reinstatement  (1907,  c  13,  s.  23  (2)).  Where  from  absence  of  profits 
the  deduction  cannot  be  made  in  the  year  of  charge,  it  may  be  taken  as 
to  account  in  assessing  for  the  next  year  (1907,  c.  13,  s.  26  (3)). 

As  to  assessing  depreciation  of  ships,  see  Cunnrd  S.  S.  Co.  v.  Coulson, 
4  Tax  Cas.  53 ;  Leith,  HuU  ami  Ilambun/  S.  S.  Co.  v.  Musgrave,  ibid, 
80 ;  F.  tC:  0.  S.  S.  Co.  v.  Leslie,  ibid.  177 ;  Briiisli  India  S.  S.  Co.  v.  Same, 
ibid.  257. 

A  gas  company  whose  dividend  is  limited  by  statute  must  calculate 
its  annual  profits  as  inclusive  and  not  as  exclusive  of  income  tax  (AsJiton 
Gas  Co.  V.  Att.-Gen.,  [1906]  A.  C.  10). 

II.  Professions,  employments,  or  vocations  not  dealt  with  in  Scheds. 
B  or  E,  but  including  all  regular  means  of  making  a  livelihood  which  are 
not  illegal  (Fartridge  v.  Mallamlaine,  1886,  18  Q.  B.  D.  276),  and  whether 
the  employment  is  on  retainer  or  not  (1842,  s.  100,  case  2,  r.  1). 

The  assessment  is  made  on  a  three  years'  average  of  the  net  profits 
{1853,  c  34,  s.  48),  and  subject  to  the  deduction  of  life  insurance 
premiums  (1853,  c  34,  s.  54),  and  a  sum  in  i-espect  of  the  annual  value 
of  the  premises  used  for  the  purposes  of  the  profession,  trade,  or  vocation 
not  exceeding  the  amount  of  the  assessment  of  the  premises  for  tax 
under  Sched.  A,  as  reduced  for  purposes  of  collection  by  sec  35  of  the 
Finance  Act,  1894  (1898  c  10.  s.  9). 

Provision  is  made  by  sec.  24  of  the  Act  of  1907  for  charging  the 
actual  profits  in  cases  where  a  profession,  trade,  or  vocation  has  been  set 
up  within  the  period  of  three  years,  or  is  discontinued  within  the  year 
of  charge. 

Directors'  fees  are  not  payable  less  tax  unless  the  articles  otherwise 
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provide  (BoscJioeJc  Proprietary  Co.,  Ltd.  v.  Fuke,  [1906]  1  Ch.  148).  Pro- 
vision is  made  by  sec.  100,  r.  4  of  classes  1  and  2,  for  the  assessment  of 
profits  in  the  ease  of  a  change  or  succession  in  the  business  to  be  assessed 
(see  Bell  v.  National  Provincial  Bank  of  England,  [1904]  1  K.  B.  149  ;  5  Tax 
Cas.  1 :  Watson  v.  Loan,  4  Tax  Cas.  441 ;  Stockham  v.  Wallasey  U.  D.  C, 
1907,  71  J.  P.  244). 

Deductions  are  not  allowed  in  assessing  the  profits  of  trades  or  pro- 
fessions in  the  following  cases : — 

{a)  For  repairs  of  trade  premises  or  implements  in  excess  of  the 
three  years'  average  expenditure.  The  repairs  of  tied  houses  cannot  be 
deducted  in  estimating  the  brewers'  profits  {Brickivood  v.  Beynolds,. 
[1898]  1  Q.  B.  95,  C.  A.). 

(h)  Por  loss  not  connected  with  or  arising  out  of  the  trade  {Strong 
&  Co.  V.  Woodificld,  [1906]  A.  C.  448). 

(c)  For  withdrawal  of  capital  or  capital  invested.  This  does  not 
include  money  advanced  by  brewers'  bankers  (Beid's  Brewery  v.  3fale, 
[1891]  2  Q.  B.  1),  but  does  include  the  price  of  buying  the  business 
{London  Contract  C my  oration  v.  Styles,  1887,  4  T.  L.  E.  51). 

{d)  For  capital  spent  on  improvements,  or  on  account  of  interest 
which  such  capital  would  have  brought  if  invested.  This  does  not 
include  sums  employed  as  capital  in  trade  by  brewers  to  get  new  licences 
{Southwell  V.  Sarin,  [1901]  2  K.  B.  349). 

{e)  For  expenses  incurred  out  of  revenue  in  respect  of  a  change  of 
the  place  of  business  {Granite  Supply  Assoc,  v.  Kitton,  1905,  5  Tax  Cas. 
168  (Sc.)). 

(/)  Exhaustion  of  deposits  in  land  abroad  worked  up  by  a  British 
company  for  the  manufacture  of  nitrates  and  iodine  {Alianza  Co.  v.  Bell,. 
[1906]  A.  C.  18). 

{g)  For  any  debts  except  bad  debts,  nor  for  average  losses  beyond  the 
actual  amount  after  adjustment  (1853,  c.  34,  s.  50),  nor  for  them  if 
insured  against  (see/). 

{h)  For  sums  recoverable  on  contracts  of  insurance  or  indemnity 
{Bhymney  Iron  Co.  v.  Foivler,  [1896]  2  Q.  B.  79). 

{i)  For  annual  interest  on  annuities  or  other  annual  payments,  which 
are  either  directly  charged  on  the  net  profits,  or  are  of  such  a  nature  as 
to  form  a  proper  charge  thereon  {Gresham  Life  Assurance  Co.  v.  Styles, 
[1892]  App.  Cas.  309). 

{j)  Disbursements,  etc.,  not  wholly  for  the  purpose  of  the  trade 
{Dillon  V.  Haverfordwest  {Mayor),  [1891]  1  Q.  B.  575 ;  Watson  v.  Royal 
Insurance  Co.,  [1897]  App.  Cas.  .1). 

{k)  Disbursements  for  maintenance  of  family  or  establishment,  or  any 
other  domestic  or  private  purpose. 

{l)  The  rent  or  value  of  a  dwelling-house,  except  the  proportion 
referable  to  such  part  as  is  used  for  the  trade,  etc.,  not  exceeding 
the  amount  of  the  assessment  under  Sched.  A,  as  reduced  for  collection 
under  s.  35  of  the  Act  of  1894  (s.  100,  case  2,  r.  1 ;  1898,  c.  10,  s.  9 ;  and 
see  Bussell  v.  Town  and  County  Bank,  1888,  13  App.  Cas.  418 ;  Tennant 
V.  Smith,  [1892]  A.  C.  150). 

(m)  The  profits  of  lands  occupied  for  the  purpose  of  the  trade,  etc. 
(s.  100,  case  2,  r.  2). 

{n)  Eoyalties  or  other  sums  paid  in  respect  of  the  user  of  a  patent. 
But  the  person  paying  the  royalty,  etc.,  may  deduct  and  retain  the 
amount  of  the  rate  of  tax  chargeable  during  the  period  through  which 
the  royalty,  etc.,  was  accruing  due  (1907,  c.  13,  s.  25  (1)). 
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III.  Profits  of  an  uncertain  annual  value  not  included  in  Sched.  A, 
including  small  dividends  under  50s.  (s.  95),  and  profits  on  securities 
bearing  interest  not  being  annual  out  of  the  public  revenue  not  assessed 
under  Sched.  C.  Where  lands  occupied  by  a  cattle  dealer  or  milk- 
seller  do  not  afford  an  accurate  index  of  his  profits,  a  return  of  profits 
may  be  required  (s.  100,  case  3,  r.  3). 

The  assessment  is  on  the  full  annual  amount  of  profits  without 
deduction. 

IV.  Interest  on  securities  in  British  colonies  or  possessions  or  foreign 
States  not  charged  under  Sched.  C. 

The  assessment  is  on  the  full  amount  received,  or  to  Ije  brought  into 
account  as  interest  and  treated  as  profit  in  the  United  Kingdom  in  the 
year  of  charge  without  deduction  or  abatement  (s.  100,  case  4).  Invest- 
ments of  a  mortgage  company  in  foreign  securities  fall  within  this  case 
(Scottish  Mortgage  Co.  v.  McKclvie,  1886,  2  Tax  Cas.  165),  but  not  mere 
temporary  advances  like  bankers'  loans  (Smiles  v.  Australasian  Mortgage 
Co.,  1888,  2  Tax  Cas.  367).  Interest  from  colonial  investments  reinvested 
abroad  or  applied  abroad  for  the  purposes  of  the  company  is  not  within 
this  case  (Forbes  v.  ScottUh  Provulent  Iiuitituiinn,  1895,  23  Kettie,  323 ; 
Gresham  Life  Assxirance  Co.,  Ltd.  v.  Bishop,  [1902]  A.  C.  287),  and  the 
mere  inclusion  of  interest  on  foreign  securities  in  the  Imlance-sheet  is  not 
equivalent  to  receipt  in  the  United  Kingdom  Court  (last  case ;  see  also 
Scottish  ProTndcnt  Lwilitution  v.  Allan,  [1903]  A.  C.  129). 

V.  Income  from  possessions  in  British  dominions  outside  the  United 
Kingdom  and  in  foreign  States  (s.  100,  case  5). 

Under  this  head  are  assessed  the  interests  of  persons  or  companies 
resident  in  the  United  Kingdom  in  any  foreign  property  falling  under 
case  4.  or  Sched.  C,  so  far  as  the  income  thereof  is  transmitted  to 
or  received  in  account  in  the  United  Kingdom  (ColquJioun  v.  Brooks, 
1889,  14  App.  Cas.  493 ;  Bartholomaij  Brcwiiuj  Co.  v.  JVt/att,  [1893] 
2  Q.  B.  499;  Nobel  Dgnaviite  Trust  Co.  v.  Same,  [1893]  2  Q.  B.  508; 
Aiken  v.  MaalonalcCs  Ti^istces,  1894,  22  Rettie  (Sc),  88).  The  assessment 
is  on  the  sums  actually  received  in  tlie  United  Kingdom.  The  case  does 
not  apply  to  trades  carried  on  partly  in  the  United  Kingdom,  partly 
abroad,  by  a  company  resident  in  the  United  Kingdom  (San  Paulo 
Brazilian  Ply.  Co.  v.  CaHer,  [1896]  A.  C.  31),  which  are  assessed  under 
case  1. 

VI.  Annual  profits  or  gains  not  hit  by  any  of  the  previous  cases  of 
Sched.  D  or  any  of  the  other  four  schedules.  There  is  no  reported 
decision  to  which  this  case  has  been  clearly  held  to  apply. 

VII.  Sec.  102  of  the  Act  of  1842  in  substance,  tliough  not  in  form, 
merely  deals  with  duties  imposed  under  the  five  schedules  (Forbes 
v.  Scottish  Provident  Institution,  1895,  23  Kettie  (Sc),  323). 

The  tax  falls  upon  interest  or  any  annual  payment  (1)  charged  on 
profits  of  a  trade  or  business,  (2)  charged  on  property  of  the  payor  by 
deed  or  will  or  reservation  on  grant,  or  (3)  as  a  personal  debt  or  obliga- 
tion under  contract.  If  the  profits  or  property  or  persons  liable  are  in 
the  United  Kingdom,  it  is  inmiaterial  where  the  recipient  of  the  interest 
is.  The  payor  is  entitled  to  deduct  the  income  tax  on  payment  of  the 
interest  (A)  in  all  cases  where  it  is  forbidden  to  deduct  it  on  assessment 
of  the  profits  or  gains  of  the  payor ;  and  (B)  where  the  interest  is  paid 
by  or  through  him,  whether  as  a  personal  debt  of  his  own  or  not  (1853, 
c.  34,  s.  40 ;  1888,  c.  8,  s.  24).  In  this  case  no  assessment  is  made,  and 
the  deductor  is  a  person  accountable  to  the  Crown  for  the  amount 


70     •  INCOME  TAX 

deducted  {Lord  Advocate  v.  Forth  Bridge  Ely.  Co.,  1890,  3  Tax  Cas.  1). 
As  to  the  liability  for  tax  of  the  liquidator  of  a  company  see  Re  Watch- 
makers' AlliancCy  1905,  5  Tax  Cas.  117.  As  to  claims  in  bankruptcy  or  on 
an  assignment  for  creditors  see  Re  Calvert,  1899,  2  Q.  B.  145 ;  4  Tax  Cas. 
79 ;  Armitage  v.  Moore,  4  Tax  Cas,  199.  Trustees  under  a  will  who  fail 
to  deduct  tax  or  annuities  are  accountable  to  the  estate  for  the  sums 
overpaid  {Re  Sharp,  [1906]  1  Ch.  793). 

Kefusal  to  allow  deductions  entails  forfeitures  and  penalties,  and  it 
is  not  permissible  to  contract  out  of  liability  for  deduction  (1842,  c.  35, 
s.  103).  As  to  payment  of  tax  on  sums  paid  on  account  of  debentures 
which  were  an  insufficient  security,  see  Smith  v.  Law  Guarantee  &  Trust 
Society,  [1904]  2  Ch.  569. 

Secrecy. — Persons  concerned  in  assessment  under  Sched.  D  are  bound 
by  declaration  of  secrecy  not  to  disclose  any  information  given  them  for 
the  purposes  of  the  assessment,  or  any  returns  made  by  the  taxpayer. 
The  same  rule  applies  as  to  returns  under  Sched.  A  in  respect  of  concerns 
in  the  nature  of  manufactures.  The  rule  rests  not  merely  on  the  power 
of  departments  of  State  to  refuse  to  disclose  official  documents,  but  also 
on  the  Act  of  1842,  sec.  38,  and  on  sec.  22  of  the  Eevenue  Act,  1863, 
26  &  27  Vict.  c.  33  (Dowell,  p.  309).  See  Shaw  v.  Kay,  1904,  5  Tax 
Cas.  74  (Sc);  Re  Joseph  Hargreaves,  Ltd.,  [1900]  1  Ch.  347;  4  Tax  Cas.  173. 

Schedule  E. — Public  Employment. — Upon  the  annual  amount  of 
every  public  office  or  employment  of  profit,  and  of  every  annuity, 
pension,  or  stipend  payable  by  the  King  or  out  of  the  public  revenue, 
except  those  charged  under  Sched.  C  (1853,  s.  2).  This  schedule 
includes  the  salaries,  etc.,  of  officers  in  public  departments  of  State 
and  municipal  corporations  and  railway  companies  (1860,  c.  14,  s.  5), 
or  public  trading  companies  or  other  corporations  {Tennant  v.  Smith, 
[1892]  A.  C.  150),  and  such  persons  as  the  bursar  of  a  college  {Langston 
V.  Glasson,  [1891]  1  Q.  B.  567),  a  master  in  a  public  school  {Smyth  v. 
Stretton,  1903,  5  Tax  Cas.  36),  or  a  national  schoolmaster  {Bowers  v. 
Harding,  [1891]  1  Q.  B.  560). 

The  assessment  is  made  on  all  salaries,  fees,  wages,  and  perquisites 
or  profits.  These  do  not  include  a  residence  virtute  officii  (see  Sched.  B ; 
M'Bougal  v.  Sutherland,  1894,  21  Rettie,  753),  except  where  the  occu- 
pant can  let  it  {Cooke  v.  Fry,  1895,  22  Rettie,  422).  Easter  offerings 
given  to  the  incumbent  of  a  benefice  as  such  are  perquisites  or  profits 
accruing  by  reason  of  his  office  within  this  schedule  {Cooper  v.  Blakiston, 
1907,  23  T.  L.  R.  663  (C.  A.);  cf.  Inland  Revenue  v.  Strang,  1878, 
15  S.  L.  R.  704),  and  annual  grants  made  to  an  incumbent  out  of  a 
sustentation  fund  intended  to  level  up  the  emoluments  of  benefices 
are  taxable  {Herbert  v.  M'Quade,  [1902]  2  K.  B.  631).  In  these  two  cases 
other  decisions  as  to  clerical  income  are  considered.  But  the  assessment 
may  include  deductions  from  salary  carried  to  a  thrift  fund  {Hudson 
V.  Cribble,  [1903]  1  Ch.  517),  or  a  sum  placed  to  the  credit  of  a 
public  schoolmaster  under  a  provident  scheme  {Smyth  v.  Stretton,  1903, 
5  Tax  Cas.  36 ;  and  see  Beaumont  v.  Bowers,  [1900]  2  Q.  B.  204;  4  Tax 
Cas.  189). 

The  rules  for  charging  the  duty  are  contained  in  sees.  146,  147,  149, 
150-157  of  the  Act  of  1842. 

The  special  commissioners  deal  with  the  salaries  of  railway  officials, 
and  the  company  deducts  tax  before  paying  salary  (1860,  c.  14,  s.  6). 

A  deduction  is  allowed  for  expenses,  including  travelling  expenses 
necessarily  incurred  in  the  performance  of  official  duties  (1853,  c.  34, 
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8.  51).  For  the  limits  of  this  deduction,  see  Revdl  v.  Ehrorthy  Bros., 
Ltd.,  1890,  3  Tax  Cas.  12 ;  Bmvcrs  v.  Harding,  [1891]  1  Q.  B.  560. 

If  the  salary  is  raised  during  the  year  of  charge  a  supplemental 
assessment  is  made  (185:3,  c.  34,  s.  35). 

Deductions,  Allowances  and  Abatements. — Four  words  are  used 
in  the  Acts  with  reference  to  the  difference  between  gross  and  assessable 
annual  receipts  and  profits,  namely,  abatements,  allowances,  deductions 
and  exemptions.  Deduction  is  used  also  in  another  sense  with  reference 
to  the  duty  of  persons  who  have  to  pay  over  taxable  income  to  others.  It 
is  difficult  to  say  that  any  substantial  distinction  underlies  this  variety 
of  expression.  But  by  exemption  appears  to  be  meant  freedom  of  profits 
from  assessment,  and  by  the  other  terms,  discounts  to  be  made  to  settle 
the  difference  between  gross  and  net  profits,  so  as  to  arrive  at  the  taxable 
value  of  the  subject ;  and  in  some  cases  abatement  is  used  with  reference 
to  matters  arising  after  assessment  which  give  a  claim  for  relief.  Most 
of  the  deductions  and  abatements  have  been  stated  in  describing  the 
schedules.     But  it  remains  to  call  attention  to  the  following  abatements. 

Where  the  stock  or  crops  of  tenants  occupying  land  at  a  reserved  rent 
are  injured  or  the  land  is  rendered  uncultivable,  owner  and  tenant  are 
entitled,  on  proof  of  the  loss,  and  of  consequent  abatement  of  rent,  to 
have  their  assessments  under  Scheds.  A  and  B  proportionably  abated 
(1842,  c.  35,  88.  83,  84,  85.  86). 

The  provisions  of  the  Acts  of  1842,  8.  133,  and  1865,  s.  5,  as  to 
repayment  of  tax  over-paid  when  the  property  falls  l)elow  the  three 
years'  average  were  repealed  in  1907,  and  the  following  provisions  were 
substituted : — 

(rt)  When  a  profession,  trade,  or  vocation  has  Ijeen  commenced  or 
set  up  within  the  period  of  three  years  upon  which  the  average  is  to  be 
taken,  or  within  the  year  of  assessment,  the  person  assessed  is  entitled 
to  be  charged  on  the  actual  profits  of  the  year  instead  of  the  computed 
profits,  and  to  be  repaid  any  sum  over-paid  (1907,  c.  13,  s.  24  (2)). 

(6)  When  a  profession,  etc.,  is  discontinued  in  any  year,  the  i>er8on 
charged  or  chargeable  is  entitled  to  be  charged  on  the  actual  profits 
of  the  year,  and  also  to  refund  any  tax  paid  during  the  three  previous 
years  in  excess  of  the  actual  profits  made  during  that  period  (s.  24  (3)). 

Whether  the  assessment  is  on  the  profits  of  the  year  or  on  a  three 
years'  average,  if  the  profession  or  trade  is  given  up  within  the  year  of 
charge,  or  the  taxpayer  dies  or  becomes  banknipt,  the  General  Purposes 
Commissioners,  on  application  within  three  months  of  the  end  of  the  year, 
may  amend  the  assessment  and  direct  repayment  of  any  tax  overpaid (1842, 
s.  134 ;  1907,  c.  13,  s.  24  (3)).  And  ministers  of  religion  under  whatever 
schedule  they  are  assessetl,  in  respect  of  the  profits,  fees,  or  emoluments 
of  their  profession  or  vocation,  are  entitled  to  deduct  money  paid  or 
expense  incurred  necessarily  in  the  personal  performance  of  their  duties 
(1853,  c.  34,  8.  52)  {Lothian  v.  Macrae,  1884,  2  Tax  Cas.  65),  including  a 
sum  not  exceeding  one-eighth  of  the  rent  of  a  dwelling-house  rented  by 
them  whereof  the  whole  or  any  part  is  used  mainly  or  substantially  for 
the  purposes  of  their  duties  or  functions  as  ministers  (1907,  c.  13,  s.  28), 

Insurance  Premiums. — Premiums  paid  on  policies  of  insurance  on 
life  or  a  contract  for  deferred  annuities  are  deducted  in  computing 
income  under  Scheds.  D  and  E  if  the  insurance  is  made  on  the  life  of 
self  or  wife — 

(1)  With  a  company  existing  on  Ist  November  1844,  (1853,  c.  34, 
8.  52;  c.  91.8.  1); 
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(2)  With  a  company  registered  under  the  Joint-Stock  Companies 
Act,  1844,  or  the  Companies  Acts,  1853,  c.  91,  s.  1 ; 

(3)  With  any  insurance  company  legally  established  in  a  British 
possession,  i.e.  apparently  created  under  the  laws  of  such  possession 
(4  Edw.  VII.  c.  7,  s.  9) ;  or  lawfully  carrying  on  business  in  the  United 
Kingdom  (6  Edw.  vii.  c.  20,  s.  11).  This  last  enactment  seems  to  over- 
ride Colquhoun  v.  Eaddon,  1890,  25  Q.  B.  D.  127 ; 

(4)  With  the  Xational  Debt  Commissioners  (1889,  c.  18,  s.  6) ; 

(5)  With  registered  friendly  societies  (1889,  c.  35,  s.  1). 
Provisions  1,  2,  4  and  5  were  made  perpetual  in  1860  (c.  14,  s.  11). 
This  deduction  cannot  be  made  so  as  to  bring  the  income  below  £160, 

and  must  not  exceed  one-sixth  of  the  income  (1853,  c.  34,  s.  54).  The 
provisions  as  to  deduction  of  premium  do  not  apply  where  the  insurer 
advances  the  premium  {Hunter  v.  B.,  [1904]  A.  C.  161). 

Earned  Incomes. — Sec.  19  of  the  Act  of  1907,  c.  13,  gives  relief  to 
individuals  who  claim  and  prove  in  the  prescribed  manner  that  their 
whole  income  does  not  exceed  £2000,  and  that  any  part  of  it  is  earned 
income.  The  form  of  relief  is  by  taxing  the  earned  portion  of  the 
income  at  9d.  instead  of  at  Is.  in  the  £.  The  relief  is  in  addition  to 
any  exemption,  relief  or  abatement  under  the  Acts,  except  that  in  the 
case  of  individuals  entitled  to  relief  under  s.  8  of  the  Act  of  1896,  in 
respect  of  an  income  not  exceeding  £700,  or  s.  52  of  the  Act  of  1853. 
as  extended  (see  ante,  p.  71).  The  relief  under  the  Act  of  1907  is  given 
only  on  the  balance  of  earned  income  remaining  after  deduction  of  the 
relief  given  under  the  Acts  of  1853  and  1898.  The  relief  does  not  apply 
to  income,  the  loss  whereon  the  individual  is  entitled  to  charge  against 
another,  or  to  deduct,  retain,  or  satisfy  out  of  payments  made  to  another. 

"  Earned  income  "  is  thus  defined : — 

(1)  Any  income  arising  in  respect  of  any  remuneration  from  any 
office  or  employment  of  profit  held  by  the  individual,  or  in  respect 
of  any  pension,  superannuation  or  other  allowance,  deferred  pay  or 
•compensation  for  loss  of  office  given  in  respect  of  the  past  services  of 
the  individual,  or  of  the  husband  or  wife  of  the  individual  in  any  office 
or  employment  of  profit,  whether  the  individual  or  husband  or  parent 
of  the  individual  should  have  contributed  or  not  to  such  pension, 
superannuation  allowance  or  deferred  pay ; 

(2)  Any  income  from  any  property  which  is  attached  to  or  forms 
part  of  the  emoluments  of  any  office  or  employment  of  profit  held  by 
the  individual ; 

(3)  Any  income  which  is  charged  under  Scheds.  B.  or  D.  of  the  Act 
of  1853,  or  the  rules  prescribed  by  Sclied.  D.  of  the  Act  of  1842,  and  is 
immediately  derived  by  the  individual  from  the  carrying  on  or  exercise 
by  him  of  his  profession,  trade,  or  vocation,  either  as  an  individual,  or  in 
the  case  of  a  partnership,  as  a  partner  personally  acting  therein. 

Where  a  wife's  profits  are  deemed  to  be  profits  of  the  husband, 
individual  in  the  above  definition  includes  either  the  husband  or 
the  wife. 

Relief, — No  deductions  may  be  made  by  the  assessing  authority  or 
the  taxpayer  except  those  specified  under  the  schedules.  Annual  pay- 
ments out  of  profits  or  gains  may  not  be  deducted  from  the  assessment 
in  computing  the  amount  to  be  paid.  Nor  are  deductions  allowed  for 
loss  by  diminutions  of  capital  employed,  or  for  loss  sustained  in  a  trade, 
etc.,  or  profession,  etc.  (1842,  s.  159 ;  Alexandria  Water  Co.  v.  Musgrave, 
1883,  11  Q.  B.  D.  174),     But  where  losses  reduce  the  income  below  the 
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estimate  or  assessment,  relief  can  be  obtained  in  the  case  of  trades,  pro- 
fessions, or  farming  from  the  general  commissioners  on  notice  to  the 
surveyor  of  taxes  (1890,  c.  8,  s.  23).  The  relief  is  accorded  by  certifi- 
cate of  exemption  or  abatement. 

Exemptions. — 1.  ConMructive. — The  Crown  is  not  within  the  Income 
Tax  Acts,  which  are  aimed  at  extracting  money  from  the  lieges  and 
others  for  the  payment  of  the  expenses  of  Government.     This  means — 

(a)  That  the  King  pays  no  income  tax  ; 

(b)  That  the  public  revenues  are  not  income  within  the  Acts; 

(c)  That  landed  property  in  the  occupation  of  servants  of  the  Crown 
for  public  purposes  of  the  Crown  is  not  the  subject  of  income  or  profit 
within  the  Acts,  if  the  occupation  is  in  substance  that  of  the  Crown 
itself,  and  not  that  of  a  tenant  of  the  Crown.  By  the  Crown  is  here 
meant  the  Sovereign  as  a  constitutional  entity.  The  exemption  does  not 
extend  to  the  private  estates  of  the  Sovereign,  which  are  subject  to 
income  tax  paid  out  of  the  privy  purse  (25  &  26  Vict.  c.  37,  a.  8).  But 
it  does  extend  to  buildings  used  for  purposes  of  administration  of  justice, 
police,  e.g.  for  Courts  of  Assize  or  County  Courts,  or  police  Courts  {R.  v. 
Manchester,  1854, 3  El.  &  131.  336 ;  Adam  v.  Ijilatul  Revenue,  1889,  2  Tax 
Cas.  541),  or  police  stations  (Coomber  v.  Berks  Justiees,  1883,  9  App.  Cas. 
61).  The  exemption  does  not  apply  to  parts  of  municipal  buildings  only 
occasionally  used  as  Courts  of  justice  {Broicn  v.  Smith,  1901,  4  Tax  Cas. 
435  (Sc.)).  Prisons  being  vested  in  the  Crown  (40  «&  41  Vict  c  21)  are 
also  within  the  exemption.  Property  occupied  for  purposes  of  local 
government  is  not  within  this  exemption  (see  Coomber  s  Case,  supra). 
The  Crown  cannot  extend  its  immunity  to  any  natural  or  legal  person 
by  letters  patent  or  charters  purporting  to  exempt  from  tax  or  toll 
(1842,  c.  35,  8.  187).  Even  tlie  Commissioners  of  Income  Tax  are  sub- 
ject to  tax  under  Schetl.  D  (1842,  c.  35,  135). 

2.  Specified. — (a)  Lands  and  stock  vested  in  the  Trustees  of  the 
British  Museum  are  specifically  exempted  (1842,  c.  35,  s.  149),  and  their 
income  being  derived  from  a  parliamentary  grant  and  showing  no  possi- 
bility of  profit  is  also  exempt. 

Apart  from  this  specific  provision  the  museum  would  fall  within  the 
next  exemption  as  a  charity  {British  Museum  v.  IVliite,  1826,  2  S.  «&  S. 
594;  Uodgsoii  v.  Carlisle  L.  B.,  1857,  8  El.  «fe  Bl.  116). 

(i)  CJuiritics. — I.e.  the  income  from  property  held  on  trust  for 
"  charitable  purposes  "  so  far  as  it  is  so  applied,  including  rents,  etc., 
under  Sched.  D ;  dividends,  etc.,  under  Sched.  C. ;  and  interest,  etc., 
under  Sched.  D  (1842,  ss.  61,  88,  105).  This  excludes  trading  profits, 
even  if  applied  to  charitable  purposes  under  trust  {St.  Amlrcics  Hospital, 
Northampton  v.  Shearsmith,  1887,  19  Q.  B.  D.  624;  Trustees  of  Psalms 
and  Hymns  v.  Whitrvcll,  1890,  3  Tax.  Cas.  7). 

The  meaning  of  charitable  purposes  in  this  exemption  was  exhaus- 
tively considered  in  Commissioners  of  Income  Tax  v.  Pemsel,  [1891]  A.  C. 
531,  which  decides  that  when  the  commissioners  refuse  to  certify 
allowance  of  the  exemption  the  legality  of  their  refusal  can  be  reviewed 
by  Mandamus. 

The  substantial  effect  of  the  case  is  that  charitable  purposes  are  those 
understood  by  English  law,  namely,  such  purposes  as  "  charitable  uses  " 
and  within  the  Charitable  Trusts  Acts.  They  fall  into  four  main 
divisions — («)  To  relieve  poverty;  (5)  to  advance  education ;  (c)  to  advance 
religion ;  (rf)  to  effect  other  purposes  beneficial  to  the  community  {per 
Ld.  Macnaghten,  I.e.  p.  583). 
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(c)  Ecclesiastical  Purposes. — The  income  of  trust  funds  invested  in  the 
public  funds  and  solely  applicable,  and  so  far  only  as  actually  applied  to 
the  repairs  of  a  building  used  solely  for  purposes  of  divine  worship  (1842, 
c.  35,  s.  88). 

{d)  Hospitals,  Puhlic  Schools  and  Almshoitses  (1842,  c.  35,  s.  61)  are 
exempted  from  Sched.  A,  as  to  their  public  buildings,  offices,  and  premises, 
when  not  occupied  by  an  officer  in  receipt  of  an  income  exceeding  £150 
(£160)  per  annum,  and  not  let  at  a  rent  {Mary  Clark  Home  v.  Anderson, 
[1904]  2  K.  B.  645 ;  5  Tax.  Cas.  48).  A  theological  college  has  been  held 
not  to  be  within  this  exemption  {Bain  v.  Free  Church  of  Scotland,  1897, 
24  Rettie,  496). 

It  is  said  that  a  hospital  to  be  within  the  section  must  be  maintained 
wholly  or  to  a  substantial  extent  hy  charity  {Needham  v.  Bowers,  1888, 
21  Q.  B.  D.  436;  Cawse  v.  Nottingham  Lunatic  Hospital,  [1891]  1  Q.  B. 
585 ;  see  House  Tax).  But  this  is  regarding  it  by  the  source  and  not 
the  use  of  its  remedy,  and  puts  it  in  a  distinct  category  from  public 
school  or  almshouse. 

Public  schools  maintained  partly  by  endowment  and  not  run  for  profit 
are  within  the  exemption,  e.g.  the  City  of  London  School  {Blake  v.  London 
{Mayor),  1887,  19  Q.  B.  D.  79);  and  see  House  Tax. 

Rents  and  profits  of  such  institutions  derived  from  lands  are  exempt 
so  far  as  applied  to  the  purposes  of  the  institution  (1842,  c.  35,  s.  61;  and 
see  Maughan  v.  Free  Church  of  Scotland,  1893,  3  Tax  Cas.  207).  The  mode 
in  which  the  exemption  is  framed  shows  that  the  draftsman  had  in  view 
(1)  incorporated  charities,  or  (2)  charitable  trusts  under  ordinary  trustees. 

(e)  Literary  and  Scientific  Institutions. — The  tax  under  Sched.  A  is  not 
levied  on  any  building  which  is  owned  by  a  literary  or  scientific  institu- 
tion, and  is  used  solely  for  the  purposes  of  the  institution,  and  is  not 
occupied  by  any  officer  of  the  institution  or  person  paying  rent  for  the 
building,  and  on  which  no  payment  is  made  or  asked  for  instruction 
(1842,  c.  35,  s.  61  (vi.)). 

The  exemption  applies  to  public  libraries  established  under  the  Public 
Libraries  Act  {Manchester  Corporation  v.  M'Adam,  [1896]  App.  Cas.  500). 
It  has  been  held  not  to  extend  to  professional  institutions  such  as  the 
College  of  Surgeons,  Edinburgh  (1892,  3  Tax  Cas.  173),  and  the  Society 
of  Writers  to  the  Signet  (1886,  2  Tax  Cas.  227);  but  the  decision  of  the 
House  of  Lords  in  the  case  of  the  Institute  of  Civil  Engineers  {Inland 
Revenue  Commissioners  v.  Forrest,  1890, 15  App.  Cas,  334)  accorded  exemp- 
tion where  it  accords  exemption  to  property  legally  appropriated  and 
applied  to  promote  mechanical  or  engineering  science,  and  not  the  pro- 
fessional interest  or  advantage  of  the  members. 

(/)  University  Buildings. — Property  tax  (Sched.  A)  is  not  levied  on 
the  public  buildings  in  any  university  of  Great  Britain  or  any  college 
or  hall  therein  imless  it  is  occupied  by  an  individual  member  of  the 
university,  etc.,  or  by  a  person  paying  rent  (1842,  s.  61). 

{g)  Friendly  Societies  and  Trades  Unions. — The  stock,  dividends,  or 
interest  of  a  friendly  society  legally  established  under  the  Friendly 
Societies  Acts  (see  1896,  c.  25)  are  exempt  from  Sched.  C  (1842,  c.  35, 
s.  88 ;  1853,  c.  34,  s.  49)  if  the  rules  of  the  society  provide  against  the 
assurance  to  a  member  or  his  nominee  of  more  than  £300,  or  an  annuity 
of  more  than  £30.  They  are  also  exempt  in  respect  of  interest  on 
money  lent  and  all  other  profits  and  gains  under  Sched.  D  (1853,  c.  34, 
s.  49),  and  are  exempt  from  Sched.  A  as  to  their  lands,  etc.,  to  the  same 
extent  as  a  college  or  hall  in  a  university  (1889,  c.  42,  s.  12). 
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Trade  Unions,  if  duly  registered,  are  exempt  from  tax  under  Scheds. 
A,  C,  and  D,  in  respect  of  interest  and  dividends  applicable  and  solely 
applied  for  provident  benefits  expressly  authorised  by  the  registered 
rules. 

Provident  benefits  are  in  substance  the  same  as  benefits  given  by 
friendly  societies  (56  &  57  Vict.  c.  2,  ss.  1,  3 ;  61  &  62  Vict.  c.  25).  The 
exemption  is  claimed  in  the  same  way  as  in  the,  case  of  income  for 
charitable  purposes  (s.  2). 

(7i)  Indvsti-ial  and  Provident  Societies. — A  registered  industrial  and 
provident  society  is  exempt  from  income  tax  under  Scheds.  C  and  D, 
unless  it  sells  to  persons  not  members  thereof,  and  the  number  of  its 
shares  is  limited  by  its  rules  or  practice.  This  does  not  exempt  members 
or  employees  from  assessment  (56  &  57  Vict.  c.  39,  s.  24). 

(t)  Savings  Banks  established  or  continued  under  the  Savings  Bank 
Act,  1863,  26  &  27  Vict.  c.  87.  Tlie  exemption  relates  to  stock  or 
dividends  of  the  bank  invested  with  the  National  Debt  Commissioners, 
and  the  dividends  or  interest  payable  by  the  bank  on  funds  deposited  by 
any  depositor  or  charitable  institution  (1842,  c.  35,  s.  88). 

Penny  banks  and  other  savings  banks  are  exempted  from  Scheds.  C 
and  D,  in  respect  of  their  income  so  far  as  it  is  in  payment  or  credit  of 
interest  to  depositors  not  exceeding  £5  in  the  year  in  which  it  is  claimed. 
If  the  depositor's  annual  income  exceeds  £160  he  must  return  his 
dividends  from  savings  banks  where  paid  without  deduction  (1894,  c.  30, 
s.  36). 

(f)  Individuals,  whether  natural  or  legal  persons,  whose  income  from 
all  sources  does  not  exceed  £160  (1894,  c.  30,  s.  34  (1) ;  Tennant  v.  Smith, 
[1892]  A.  C.  150 ;  M'DmigaU  v.  Sutherland,  1894,  3  Tax  Cas.  261).  This 
exemption  does  not  extend  to  a  joint-stock  company  {Mylavi  v.  Market 
Harhorongh  Advertiser  Co.,  [1905]  1  K.  B.  703;  5  Tax  Cas.  95),  nor 
to  an  unincorporated  association  {Curtis  v.  Old  Monkland  Conservative 
Assoc.,  [1906]  A.  C.  86).  But  it  has  been  extended  to  unregistered 
friendly  societies  by  4  Ed.  vii.  c.  7,  s.  8,  which  overrides  pro  tanto 
(Cvrtis  V.  Old  Mcmkland  Conservative  Assoc.,  [1906]  A.  C.  86). 

Husband  and  wife  are  one  person  for  the  purpose  of  this  exemption 
where  they  live  together  (1842,  c.  35,  s.  45). 

In  cases  of  income  exceeding  £160  but  not  exceeding  £200  from  all 
sources,  relief  is  given ;  if  the  whole  income  does  not  exceed  £400,  on 
£160 ;  if  exceeding  £400  but  not  exceeding  £500,  on  £150 ;  if  exceeding 
£500  but  not  exceeding  £600,  on  £120;  if  exceeding  £600  but  not 
exceeding  £700,  on  £70.  The  relief  is  given  by  reduction  of  assessment 
or  repayment  of  the  excess  paid  (1898,  c.  10,  s.  8). 

Where  the  total  joint  income  of  liuslmnd  and  wife  charged  to  income 
tax,  whether  by  assessment  or  deduction  (e.g.  from  dividends  or  rent), 
does  not  exceed  £500,  and  upon  a  claim  for  exemption,  relief,  or  abate- 
ment, the  general  commissioners  are  satisfied  that  the  income  includes 
profits  of  the  wife  from  any  business  carried  on  or  exercised  by  the 
wife's  own  personal  lalK)ur,  and  that  the  rest  of  the  whole  income  or 
any  part  of  the  rest  arises  or  accrues  from  profits  of  a  business  carried 
on  or  exercised  by  means  of  the  husband's  own  personal  labour,  and 
unconnected  with  the  business  of  the  wife,  they  shall  deal  with  tlie 
claim  as  if  it  were  a  claim  in  respect  of  the  said  profits  of  the  wife,  and 
a  separate  claim  on  the  part  of  the  husband  in  respect  of  the  rest  of  the 
total  income ;  but  they  shall  deal  with  any  income  of  the  husband 
arising  or  accruing  from  the  business  of  the  wife  or  from  any  source 


76  INCOME  TAX 

connected  therewith  as  if  it  were  part  of  the  income  of  the  wife  (1897, 
c.  24,  s.  5  (1)). 

Business  includes  profession,  trade,  employment,  vocation,  and  office, 
or  employment  of  profit ;  and  profits  means  such  as  are  assessable  under 
Scheds.  D  or  E  (see  Bowers  v.  Harding,  [1891]  1  Q.  B.  560). 

Where  the  computed  income  falls  short  of  estimate  so  as  to  give  a 
claim  for  exemption  or  abatement,  relief  is  given  under  the  Acts  of  1842 
(ss.  133  and  134)  and  1853  (ss.  28,  29,  31). 

The  exemptions  are  claimed  under  sees.  163  to  170  of  the  Act  of  1842. 
Fraudulent  claims  are  punishable  by  fine  and  liability  to  treble  duty 
(ss.  88,  99),  i.e.  to  treble  duty  on  the  full  assessment,  not  on  the  deficiency 
{Lord  Advocate  v.  M'Laren,  1905,  5  Tax  Cas.  110  (Sc.)). 

{k)  Partners. — Where  an  individual  carrying  on  or  exercising  any 
trade  or  vocation  in  partnership  with  any  other  person,  makes  any  claim 
for  exemption,  relief,  or  abatement,  under  the  Income  Tax  Acts,  the 
income  of  the  individual  for  the  year  to  which  the  claim  relates  may  be 
treated  separately  for  the  purpose  of  any  such  exemption,  relief,  or 
abatement,  and  if  so  treated  shall  be  deemed  to  be  the  share  to  which 
he  is  entitled  during  the  said  year  in  the  partnership  profits,  such  profits 
being  estimated  according  to  the  several  rules  and  directions  of  these 
Acts  (1907,  c.  13,  8.  20,  superseding  the  provisions  of  1842,  c.  35,  s.  100, 
on  the  subject). 

Management  and  Collection. — Under  the  Taxes  Management  Act, 
1880,  43  &  44  Vict.  c.  19,  the  income  tax  and  the  other  assessed  taxes 
are  under  the  general  supervision  and  control  of  the  Board  of  Inland 
Eevenue,  who  are  appointed  under  the  Inland  Eevenue  Eegulation  Act, 
1890,  53  &  54  Vict.  c.  21.  See  Inland  Eevenue.  Under  their  orders 
and  directions  are  the  following  officers : — 

1.  Surveyors. — Surveyors  of  taxes  appointed  and  paid  by  the  Treasury, 
and  subject  to  penalties  for  misconduct  in  office  (1842,  s.  37 ;  1880,  c.  19, 
ss.  17,  18),  and  under  oath  of  secrecy  (1842,  s.  38). 

Their  duties  are  to  deliver  notices  and  forms  to  the  assessors  (1880, 
c.  19,  s.  16),  to  examine  returns  made  by  taxpayers  and  assessments,  to 
serve  notices  on  persons  omitted  by  the  assessors,  to  amend  assessments, 
and  make  surcharges  under  Scheds.  A,  B,  and  D  (1842,  c.  35,  ss.  57,  75, 
115,  116;  1880,  c.  19,  ss.  51,  52),  and  to  act  as  assessors  (1)  in  the 
metropolis,  (2)  or  any  parish  where  assessors  are  not  appointed  or  do 
not  act  (1880,  s.'  43). 

2.  General  Commissioners. — The  commissioners  for  the  general  pur- 
poses of  income  tax  are  chosen  from  the  Land  Tax  Commissioners  (1842, 
c.  35,  ss.  4-8),  at  a  meeting  convened  by  the  Commissioners  of  Inland 
Eevenue.  Tliey  divide  themselves  into  sub-committees  of  district  com- 
missioners for  the  various  districts  (1842,  c.  35,  ss.  4-15 ;  1880,  c.  19, 
ss.  27,  28,  29,  30-35,  40,  41,  42-46).  They  are  concerned  with  assess- 
ments under  Scheds.  A,  B,  and  E  as  to  offices  not  under  the  Crown  and 
not  connected  with  railways,  and  nominate  the  assessors,  and  appoint 
their  own  clerks  and  assistants. 

The  basis  of  their  assessment  is  parochial,  subject  to  the  powers  given 
by  the  Taxes  Management  Act,  1880,  to  rearrange  parishes  (ss.  36-38). 

Since  1898  the  commissioners  may  permit  a  barrister  or  solicitor  to 
plead  before  them  vivd  voce  or  in  writing  on  any  appeal  either  for  the 
appellant  or  the  officers  of  Inland  Eevenue  (1898,  c.  10,  s.  16).  As  to 
the  mode  of  questioning  their  decisions,  see  B.  v.  General  Commissioners 
for  Clerkenwell,  1901,  2  K.  B.  879. 
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3.  Additional  Commissioners  are  chosen  under  sec.  16  of  the  Act  of 
1842,  by  the  general  commissioners  for  any  district,  and  have  to  deal 
with  statements  of  profits  and  gains  under  Sched.  D  (1842,  c.  35,  ss. 
111-117).  They  make  assessments  thereon  if  satisfied  thereon,  or  refer 
them  to  the  general  commissioners,  or  assess  on  their  own  judgment 
where  the  statements  are  not  made  or  are  insufficient.  If  the  surveyor 
or  inspector  is  dissatisfied  with  the  principle  on  which  they  have  gone, 
he  may  require  statement  of  a  special  case  for  the  general  commissioners 
(s.  112),  or  may  certify  to  those  errors  which  he  has  discovered  on  which 
they  are  to  amend  the  assessment  (s.  115),  and  if  he  objects  to  the 
amount  of  the  assessment,  he  states  his  objections  in  writing,  and  gives 
notice  to  the  taxpayer  to  attend  before  the  general  commissioners  (1842, 
c.  35,  8.  116  ;  1880,  c.  19,  s.  63).  A  list  of  assessments  is  made  out  and 
certified,  and  fourteen  days  after  delivery  to  the  general  commissionei-s 
or  the  surveyors  of  taxes  may  be  communicated  to  each  taxpayer  affected 
(1842,  c.  35,  s.  117). 

4.  The  Special  Commissioners  consist  of  the  Commissioners  of  Inland 
Revenue  and  other  persons  appointed  by  special  warrant  by  the  Treasury 
(1842,0.35,8.23;  1880,  c.  19). 

Their  functions  are  to  assess  dividends  from  colonial  and  foreign 
public  stocks,  or  from  stocks  in  foreign  or  colonial  companies  (1842, 
c.  35.88.29,96;  1842,  c.  80, 8. 2 ;  1853,  c.  34,8. 10;  1861,c.91,s.36  ;  1866, 
c.  36,  8.  9),  and  the  profits  of  English  railways,  and  the  salaries  of  their 
officers,  under  Sched.  E  (1860,  c.  14,  ss.  5,  6;  1866,  c.  36,  s.  8),  and  when 
required,  to  assess  profits,  etc.,  under  Sched.  D  (1842,  8.  131).  They 
also  hear  appeals  under  Sched.  D,  if  the  person  assessed  or  surchan^ed 
prefers  going  to  them  rather  than  to  the  general  commissioners  (1842, 
8.  130),  and  appeals  as  to  assessments  on  mines  or  quarries  (1860,  s.  7). 
They  also  examine  and  decide  on  claims  for  exemption  under  Sched.  C 
(1842,  8.  98),  and  of  rents  of  hospitals,  public  schools,  almshouses,  and 
charities  under  Sched.  A  (1842,  s.  62),  and  for  abatement  or  diminution 
of  income  under  Sched.  D. 

5.  The  Commissioners  under  Sched.  E  are  appointed  under  sees.  30-34 
of  the  Act  of  1842,  as  modified  by  sec.  26  of  the  Act  of  1853.  Their 
duties  and  procedure  are  governed  by  sees.  150-158  of  the  Act  of 
1842,  and  they  also  assess  the  interest  on  securities  issued  from  public 
departments  under  Sched.  C  (1842,  s.  97). 

All  these  commissioners  occupy  a  quasi-judicial  position  as  an  assessing 
tribunal  of  original  or  appellate  jurisdiction.  They  are  not  under  the  direct 
control  of  the  Inland  Kevenue,  but  are  subject  to  a  series  of  regulations 
under  the  Income  Tax  Acts  and  the  Taxes  Management  Act,  1880,  with 
reference  to  the  examination,  amendment,  or  allowance  of  assessments 
and  the  hearing  of  appeals. 

6.  Assessors. —  The  general  commissioners  appoint  the  assessors, 
whose  duties  are,  however,  regulated  by  the  Acts,  and  their  discharge 
of  them  is  supervised  by  the  surveyors  of  taxes  on  behalf  of  the  central 
authority. 

7.  Collectors  of  Taxes  are  nominated  for  parishes  or  groups  of 
parishes  by  the  Land  Tax  Commissioners  and  general  commissioners 
annually  in  April,  or  in  default  of  nomination  are  appointed  by  the 
Board  of  Inland  Revenue.  They  may  be  recjuired  to  give  security  to 
the  Crown  by  bond,  or  to  the  general  commissioners.  Parishes  are  not 
liable  for  the  acts,  neglects,  or  defaults  of  collectors  appointed  by  the 
Board,  or  who  have  given  security  to  the  Crown  (1880,  c.  19,  ss.  73-79). 
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Assessment. — The  assessments  are  made  after  notice  to,  and  returns 
by,  the  taxpayer  under  Scheds.  A,  B,  D,  and  E.  If  no  return  or  an 
insufficient  return  is  made,  the  commissioners  may  assess  or  surcharge 
the  taxpayer. 

By  the  Act  of  1907,  c.  13,  s,  21,  a  duty  is  imposed  on  employers  to 
make,  on  notice  from  an  assessor,  a  return  of  the  names  and  addresses 
of  persons  employed  by  him,  and  of  the  payments  made  to  them  in 
respect  of  the  employment.  The  return  must  include  all  employees 
except  those  solely  employed  by  the  employer  whose  remuneration  for 
the  year  does  not  exceed  the  sum  fixed  for  total  exemption  from  income 
tax.  Where  the  employer  is  a  body  of  persons,  corporate  or  incorporate, 
the  obligations  of  the  employer  devolve  on  the  secretary  or  similar  officer. 
Directors  of  a  company  and  persons  employed  in  its  management  are  to 
be  deemed  employees. 

In  the  case  of  companies  as  corporations,  the  secretary  or  other 
proper  officer  makes  the  return  (1842,  ss.  40,  54;  1879,  c.  21,  s.  8; 
1907,  c.  13,  s.  22  (2)).  Assessments  may  be  amended  or  an  additional 
first  assessment  made  (see  1880,  c.  19,  s.  52),  or  an  assessment  may 
be  made  on  the  estate  of  a  deceased  person  (1890,  c.  8,  s.  24)  within  the 
year  of  assessment  or  within  three  years  after  its  expiration  (1907, 
c.  13,  s.  23  (2)).  And  the  same  time  is  given  for  making,  allowing,  and 
signing  charges  in  cases  of  omission  to  charge  any  person  (1907,  c.  13, 
s.  23  (2)). 

Failure  to  comply  with  a  notice  to  make  a  return  under  Scheds.  D 
and  E,  in  the  form  required  by  a  notice,  involves  liability  to  a  penalty 
not  exceeding  £20  and  treble  duty  (1842,  c.  35,  s.  55;  1907,  c.  13, 
ss.  21-22). 

Persons  assessed  or  surcharged  are  entitled  to  appeal  if  aggrieved 
(1842,  c.  35,  ss.  161,  162).  When  assessments  under  Scheds.  A  and 
B  are  allowed,  notice  is  given  of  a  day  for  hearing  appeals  before 
the  general  commissioners  (1842,  ss.  80-86;  1880,  c.  19,  s.  57;  1896, 
c.  28,  s.  28).  Appeals  from  assessments  under  Sched.  D  lie  to  the 
general  or  the  special  commissioners  at  the  option  of  the  taxpayer  (1842, 
ss.  118,  130;  1853.  s.  55).  Appeals  on  points  of  law  raised  before 
general  or  special  commissioners  are  allowed  by  special  case,  which  must 
be  stated  by  the  commissioners  on  the  demand  of  the  appellant  or  the 
surveyor  of  taxes  (see  B.  v.  General  Commissioners  for  Clerkenwell, 
[1901]  2  K.  B.  879).  The  case  goes  in  the  first  instance  to  the  King's 
Bench  Division  of  the  High  Court,  but  can  be  taken  to  the  Court  of 
Appeal  and  House  of  Lords  (1880,  c.  19,  s.  59).  The  provisions  of 
sec.  59  as  to  special  cases  do  not  apply  to  applications  for  relief  under 
&ec.  23  of  the  Customs  and  Inland  Eevenue  Act,  1890,  or  sec.  27  of  the 
Finance  Act,  1897  (Bruce  v.  Burton,  1902,  4  Tax  Cas.  399). 

Collection. — The  collection  of  income  tax  is  regulated  by  sees.  82-89 
-of  the  Taxes  Management  Act,  1880.  The  tax  can  be  enforced  by 
distraint  and  sale  of  the  debtor's  goods  on  refusal  to  pay  on  demand 
(s.  86).  The  distraint  takes  priority  of  landlord's  claim  for  rent  (s.  88). 
If  there  is  no  sufficient  distress,  the  defaulter  can  be  committed  to 
prison  by  the  general  commissioners  till  he  gives  bail  or  security  to  pay 
the  tax  and  the  costs  of  apprehending  him  and  conveying  him  to  prison 
(s.  89).  Proceedings  for  the  recovery  of  fines  or  penalties  under  the 
Income  Tax  Acts,  except  those  directed  to  be  added  to  the  assessments, 
may  be  commenced  within  three  years  after  the  fine  or  penalty  is 
incurred  (1907,  c.  13,  s.  23  (1)).    See  Inland  Eevenue. 
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[Authorities. — Dowell,  Income  Tax  Laws,  6th  ed.,  1907,  by  Piper; 
Highmore,  Inlaml  Revenue  Regulation  Acts,  1896;  Peacock,  Income  Tax 
Acts,  1901;  Pratt,  Income  Tax,  7th  ed.,  1904,  by  Eedman;  Buchan, 
Taxation  of  Foreign  Income,  1905.] 

In  COmmendam. — The  gi*ant  of  a  benefice  in  commendam 
(that  is,  coiniiiending  it  to  the  care  of  the  grantee  until  it  may  be 
conveniently  provided  for),  which  was  used  mainly  as  a  device  for  eking 
out  the  value  of  episcopal  sees,  was  abolished  by  the  Ecclesiastical 
Commissioners  Act,  1836  (6  &  7  Will  iv.  c.  77,  s.  18),  which  enacted  that 
after  the  passing  of  that  Act  "  no  ecclesiastical  dignity,  office,  or  benefice 
shall  be  held  in  commendam  by  any  bisliop,  unless  he  shall  so  hold  the 
same  at  the  time  of  passing  thereof ;  and  that  every  commendam  tliere- 
after  granted,  whether  to  retain  or  to  receive,  and  whether  temporary  or 
perpetual,  shall  be  absolutely  void  to  all  intents  and  purposes."  See 
farther  under  Pluralities. 

[Authorities. — As  to  the  old  law  of  commendams,  see  Godol.  Rep. 
Can.,  230;  Gibs.  Codex,  912 ;  Ayhffe,  Parerg&n,  191.] 

Incompetency   of  Witnesses.— Both   in  civil  and 

criminal  cases  persons  adduced  as  witnesses  who  in  the  opinion  of  the 
judge  are  prevented  by  extreme  youth  or  mental  infirmity  from  under- 
standing the  questions  put  to  them,  or  giving  rational  answers,  are 
excluded  as  incompetent  to  testify.  As  to  the  competency  of  the 
accused  person  and  his  or  her  wife  or  husband,  see  titles  Evidence; 
Witness. 

InCOng^ruity.— In  Rowlcs  v.  Mojion,  1612,  2  Brownl.  200,  it  waa 
said  that  "  tithes  cannot  be  appurtenant  to  a  manor,  insomuch  that  it 
is  incongruent ;  and  turbary  cannot  be  appurtenant  to  land,  insomuch 
as  it  is  incongruent;  but  it  ought  to  be  to  a  house." 

Inconsistent  Clauses. — ^Where  there  are  two  clauses  in  a 
deed,  of  which  the  latter  is  contradictory  to  the  former,  then  the  former 
shall  stand  (per  Nicholas,  B.,  in  CotJier  v.  Merrick,  1657,  Hard.  94;  In 
re  Webber's  Settlement,  1850, 17  Sim.  222 ;  60  E.  K.  1114).  [Tiie  so-called 
rule  is  of  doubtful  authority  and  application.  The  true  rule  appears  to 
be  that  where  different  parts  of  the  instrument  are  inconsistent  with 
each  other  effect  ought  to  be  given  to  that  part  which  is  calculated  to 
give  effect  to  the  real  intention,  and  that  part  which  would  defeat  it 
should  be  rejected  ( Walker  v.  OUes,  1848.  6  C.  B.  662 ;  77  li  li  425 ; 
and  see  cases  collected  in  Norton  on  Deals,  pp.  80  et  »?</.).] 

In  the  case  of  wills  the  later  of  two  inconsistent  clauses  is  preferred 
{UlHch  V.  LUchJUld,  1742,  2  Atk.  372;  26  E.  R.  625),  but  in  In  re 
Spencer,  Hart  v.  Mansion,  1886,  34  W.  R.  527,  where  a  testator  used  a 
printed  form  of  a  will  with  blank  spaces,  one  of  which  he  filled  up  by 
giving  all  his  real  and  personal  estate  (with  two  specific  exceptions)  to 
A.  T.  H.,  and  then  after  an  interval  in  blank  inserted  a  clause  giving  the 
whole  of  his  residuary  estate  to  certain  other  persons  for  their  own  use 
and  benefit  absolutely,  it  was  held  that  the  first  residuary  gift  to  A.  T.  H. 
was  not  revoked  by  the  second  residuary  gift,  that  nothing  remained 
upon  which  the  second  gift  could  operate,  and  that  the  first  gift  prevailed. 
As  an  illustration  of  the  endeavour  of  the  Court  to  reconcile  incon- 
sistent,  or    apparently    inconsistent,   clauses,   see    Re  Bywater,   1881, 
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18  Ch.  D.  17.  The  argument  that  a  gift  in  a  will  is  revoked  by  a 
subsequent  inconsistent  clause  in  a  codicil  is  of  course  much  stronger 
in  favour  of  revocation.  (See  Theobald,  Zaw  of  Wills,  6th  ed.,  720-723 ; 
Blakks  IX  Wills,  Vol.  II.  p.  291,  supra) 

Inconsistent  Enactment. — Sections  of  an  Act  of  Parlia- 
ment are  to  have  effect  as  substantive  enactments  without  introductory 
words  (see  52  &  53  Vict.  c.  63,  s.  8).  It  is  a  cardinal  principle  in  the 
interpretation  of  a  statute  that  if  there  are  two  inconsistent  enactments, 
it  must  be  seen  if  one  cannot  be  read  as  a  qualification  of  the  other  (see 
Ehhs  V.  Boulnois,  1875,  L.  K.  10  Ch.,  at  p.  484).  If  two  sections  are 
repugnant,  the  rule  is  that  the  last  must  prevail  (see  Wood  v.  Riley, 
1867,  L.  E.  3  C.  P.,  at  p.  27). 

[^Authorities. — Hardcastle  on  Statutes,  4th  ed.,  by  Craies;  Maxwell, 
Interpretation  of  Statutes,  4th  ed.] 

Inconsistent  Relief. — A  statement  of  claim  must  state 
specifically  the  relief  claimed  by  the  plaintiff,  which  may  be  stated 
simply  or  in  the  alternative  (E.  S.  C,  Order  20,  r.  6).  There  is  nothing, 
however,  to  jjrevent  either  party  from  setting  up  two  or  more  incon- 
sistent sets  of  material  facts  and  claiming  relief  thereunder  in  the 
alternative  (see  Order  16,  rr.  4,  7 ;  Order  20,  rr.  6,  7 ;  Phillips  v.  Phillips, 
1878, 4  Q.  B.  D.,  at  p.  143 ;  Child  v.  Stcnning,  1877,  5  Ch.  D.  695 ;  Berdan 
V,  Greenwood,  1878,  3  Ex.  D.  255  ;  Hawksley  v.  Bradshaio,  1880,  5  Q.  B.  D. 
302 ;  In  re  Morgan,  1887,  35  Ch.  D.  492).  The  facts,  however,  in  regard 
to  which  each  alternative  relief  is  claimed  must  be  stated  separately  and 
not  mixed  up  in  a  general  narrative  (Order  20,  r.  7),  and  the  right  to 
claim  inconsistent  relief  is  subject  to  the  control  of  the  Court  over 
embarrassing  pleadings.  Thus  in  Evans  v.  Davis,  1878,  10  Ch.  D.  747, 
where  the  writ  claimed,  first,  an  injunction  to  restrain  the  defendants 
from  committing  a  breach  of  an  agreement  for  a  lease ;  secondly, 
damages  for  the  breach;  and,  thirdly,  recovery  of  possession  of  the 
premises  comprised  in  the  agreement,  it  was  held  that  this  was  embar- 
rassing; an  injunction  was  granted,  but  without  costs,  on  the  ground 
that  the  inconsistent  relief  claimed  placed  the  defendants  in  great 
difficulty.  So,  too,  in  Bevan  v.  Barnett,  1897,  13  T.  L.  E.  310,  it  was 
decided  that  a  claim  for  rent  accrued  due  subsequently  to  the  service 
of  a  notice  to  repair  amounted  to  a  waiver  of  forfeiture  for  breach  of  a 
covenant  to  repair  (but  see  Toleman  v.  Porthury,  1871,  L.  E.  6  Q.  B.  245  ; 
1872,  L.  E.  7  Q.  B.  344),  and  was  inconsistent  with  a  claim  for  possession 
on  the  ground  of  forfeiture  (see  also  Penton  v.  Barnett,  [1898]  1  Q.  B, 
276).  So,  too,  a  claim  for  inconsistent  alternative  relief  by  different 
plaintiffs  has  been  held  embarrassing  {Smith  v.  Bicliardson,  1878, 4  C.  P.  D. 
112).    See  Pleading. 

Inconvenience. — By  the  London  Building  Act,  1894,  s.  90, 
subs.  3,  a  building  owner  is  not  to  exercise  any  right  given  him  by  the 
Act  in  such  manner  or  at  such  time  as  to  cause  unnecessary  inconveni- 
ence to  the  adjoining  owner  or  occupier.  On  the  corresponding  section 
in  the  Metropolitan  Building  Act,  1855,  it  was  held  in  Thompson  v.  Hill, 
1870,  L.  E.  5  C.  P.  564,  that  a  building  owner  who  pulled  down  a  party- 
wall  was  not  bound  to  protect  by  a  hoarding  or  otherwise  the  rooms  of 
the  adjoining  owner  which  were  left  exposed,  but  under  the  Act  of  1894, 
s.  90,  subs.  2,  he  is  bound  to  erect  and  maintain  at  his  own  expense  a 
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proper  hoarding  for  the  protection  of  the  adjoining  owner  in  such  a  case. 
Under  the  Act  of  1855  it  was  held  that  a  delay  from  February  to  August 
in  rebuilding  a  party-wall  was  an  unnecessary  inconvenience  entitling 
the  other  party  to  damages,  and  it  was  further  held  that  the  fact  that 
the  owner  had  employed  a  competent  builder,  w^ho  was  responsible  for 
the  delay,  did  not  excuse  him  from  the  liability  {Joliffe  v.  Woodhouse, 
1894,  38  Sol.  Joum.  578). 

Incorporate. — To  form  into  a  corporation  either  by  charter  or 
by  statute.     See  Incokpokatiox. 

Incorporated  Law  Society. — This  Society  was  founded 
in  1827,  and  is  incorporated  by  charter  (2  Will.  iv.  and  8  Vict.).  Its 
meml^ership  is  confined  to  solicitors  and  retired  solicitors,  and  election 
is  by  ballot.  Its  affairs  are  managed  by  a  council  of  the  members,  who 
are  empowered  to  perform  its  statutory  duties  (Solicitors  Act,  1877, 
8.  19  ;  1888,  s.  17).     There  is  a  club  in  connection  with  the  Society. 

The  Society  is  the  representative  body  of  the  solicitors  practising  in 
England  and  Wales,  and  its  existence  as  such  has  been  frequently  recog- 
nised by  the  legislature.  Under  the  Solicitors  Act  of  1843  (s.  21),  it 
was  appointed  registrar  of  the  rolls  of  solicitors,  and  the  custody  of  the 
rolls  was  transferred  to  it  on  the  abolition  of  the  office  of  "  clerk  of  the 
petty  bag"  (Solicitors  Act,  1888).  It  issues  the  annual  certificates 
enabling  solicitors  on  the  rolls  to  practise  (Solicitors  Act,  1860,  s.  21 ; 
1888,  s.  16),  and  conducts  the  examinations  by  which  candidates  must 
qualify  themselves  for  admission  to  the  rolls  (Solicitors  Act,  1877,  s.  5). 
It  has  certain  powers  to  exempt  candidates  from  the  whole  or  part  of 
the  intermediate  examination  (Solicitors  Act,  1894,  s.  3).  The  Society 
has  for  many  years  undertaken  the  duty  of  bringing  cases  of  misconduct 
by  solicitors  before  the  Court.  By  the  Solicitors  Act,  1888,  the  Master 
of  the  Rolls  was  directed  to  appoint  a  committee  of  its  council  to  hear 
all  applications  made  to  strike  the  name  of  a  solicitor  off  the  rolls,  or  to 
require  a  solicitor  to  answer  allegations  (of  misconduct)  contained  in  an 
affidavit  (s.  13).  But  an  application  to  the  committee  is  not  a  condition 
precedent  to  an  application  to  the  Court  (In  re  Wcare,  [1893]  2  Q.  B. 
439).  Unless  the  application  is  made  by  the  solicitor  himself,  or  no 
prinid  facie  case  of  misconduct  is  made  out,  the  committee  report  their 
finding  of  the  facts  to  the  Court.  A  solicitor  answering  in  Court  must 
appear  by  counsel  (/71  re  a  Solicitor,  [1903]  2  K.  B.  205).  The  committee 
have  a  discretion  not  to  proceed  further  in  the  matter  of  an  application 
to  them  if  they  came  to  the  conclusion  that  the  affidavit  discloses  no 
case  which  the  solicitor  complained  of  ought  to  be  called  upon  to  answer. 
The  Court  is  not  obliged  to  grant  a  viandamiis  to  compel  the  committee 
to  hold  a  further  hearing,  as  a  personal  application  can  be  made  to 
the  Court  under  ss.  13  &  19  of  the  Act  of  1888  by  the  complainant 
{R.  v.  Incorporated  Law  Society,  [1895]  2  Q.  B.  456 ;  [1896]  1  Q.  B.  327). 

The  mere  order  of  a  Colonial  Court  striking  a  solicitor  off  its  rolls  is 
not  sufficient  to  justify  the  Incorporated  Law  Society  in  petitioning  to 
have  such  solicitor  struck  off  the  English  rolls.  There  must  be  brought 
forward  in  addition  some  definite  evidence  of  the  misconduct  which 
caused  the  Colonial  Court  to  act  {In  re  a  Solicitoj-,  [1898]  1  Q.  B.  331). 

The  Society  has  no  power  to  award  costs  to  a  solicitor  whose  conduct 
has  been  satisfactorily  explained  on  enquiry  before  them.  He  must  go 
to  a  Divisional  Court  (In  re  Davidson,  1899,  81  L.  T.  182). 
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The  Society  has  power  to  recover  penalties  for  wrongfully  acting 
as  a  solicitor  (Solicitors  Act,  1860,  s.  26). 

In  recent  years  the  Society  has  done  much  to  modify  the  course  of 
intended  legislation  and  rule-making  in  the  interest  both  of  the  public 
and  of  the  legal  profession. 

See  Solicitor,  and,  as  regards  procedure  on  applications  against 
solicitors  before  the  statutory  committee,  see  Trevor's  Solicitors  Act, 
1888,  ed.  1904. 

Incorporation. — An  expression  in  the  law  principally  used 
in  the  following  connections  : — 

By  Act  of  Parliament. — See  Company  ;  MUNICIPAL  CORPORATIONS. 

By  Royal  Charter. — See  Eoyal  Charter. 

Certificate  of. — See  Company. 

Of  Company. — See  Company. 

Of  Inhabitants  of  Burgh. — See  Municipal  Corporations. 

Of  Lands  Claiises  Acts  in  Private  Act. — See  Lands  Clauses  Acts. 

Of  Raihoays  ClaiLses  Act. — See  Railway. 

Of  Railway  Com])any. — See  Railway. 

Of  Documents  in  Wills. — By  English  law  a  will  may  consist  of  more 
than  one  document ;  to  the  original  will  duly  executed  may  be  attached 
one  or  more  codicils,  also  duly  executed,  and  the  original  will  and  the 
codicils  must  be  read  together. 

So  a  will  may  incorporate  and  substantiate  by  reference  other  papers, 
such  as  a  list  of  furniture  or  a  marriage  settlement ;  but  there  are  these 
differences  between  a  codicil  and  an  incorporated  paper  of  this  kind,  that 
a  codicil  is  later  in  date  than  the  original  will ;  the  incorporated  paper 
must  be  in  existence  before  the  will  is  executed.  Codicils,  on  the  other 
hand,  require  due  execution  in  the  presence  of  two  witnesses  in 
accordance  with  the  Wills  Act  (1  Vict.  c.  26,  s.  9),  while  incorporated 
papers  do  not. 

A  codicil  is  effective  by  virtue  of  its  own  inherent  force  as  a  validly 
executed  testamentary  paper ;  so  far  as  formalities  go,  it  is  a  good  will 
in  itself.  An  incorporated  paper  has  no  effect  apart  from  the  validly 
executed  document  on  which  it  rests.  It  follows  that  a  codicil,  being 
itself  such  a  validly  executed  document,  may  incorporate  and  give  force 
to  an  informal  paper  or  memorandum  just  as  much  as  the  original 
will. 

In  the  leading  case  {Allen  v.  Maddoch,  1858,  11  Moo.  P.  C.  p.  427 ; 
14  E.  R.  757 ;  [and  see  also  In  re  Smart,  [1902]  P.  240 ;  Eyre  v.  Byre, 
[1903]  P.  140])  the  principle  was  clearly  enunciated  that  "A  will  or 
codicil  not  duly  executed  may  be  rendered  valid  by  a  later  codicil  duly 
executed  and  referring  clearly  to  it ; "  but  where  an  invalid  memorandum 
or  paper  is  sought  to  be  incorporated  it  must  "  be  so  described  as  to 
leave  no  doubt  in  the  mind  of  the  judge  on  the  circumstances  as  they 
actually  existed  and  are  proved  before  him  that  the  paper  referred  to  is 
the  paper  propounded." 

The  decided  cases  suggest  the  following  rules  for  incorporation : — 

(1)  Where  a  duly  executed  will  or  codicil  clearly  refers  to  an 
informal  paper,  the  former  makes  operative  the  latter. 

(2)  And  if  that  paper  itself  refers  to  other  papers  they  will  in  turn 
be  incorporated  in  the  same  way  in  the  original  document  {Syncs  v. 
Appellee,  1888,  57  L.  T.  599). 

(3)  The  informal  paper  must  be  referred  to  in  the  incorporating 
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document ;  but  the  Court  will  admit  parol  evidence  for  the  purpose  of 
identification  (Allen  v.  Maddock,  supra,  where  it  was  said  parol  evidence 
is  admissible  to  show  the  state  of  the  testator's  mind),  but  not  to  prove 
intention  (see  also  Goods  of  Brewis,  3  Sw.  &  Tr.  473  ;  Uttertoii  v.  Robins^ 
1834, 1  Ad.  &  E.  423  ;  40  R.  R.  326) ;  [and  statements  made  by  a  testator 
that  he  has  executed  a  will  are  not  admissible  evidence  in  substitution 
for  the  proper  and  regular  evidence  of  the  fact  of  the  execution  of  the  will 
conformably  to,  and  with  the  formalities  required  by,  the  Wills  Act 
(Atkinsm  v.  Morri%  [1897]  P.  40,  48 ;  Hi/re  v.  Hyre,  [1903]  P.  137J. 

The  identity  has  been  held  to  be  sufficiently  established  in  the 
following  cases : — The  informal  memorandum  was  enclosed  in  a  sealed 
envelope,  the  codicil  confirming  it  being  executed  on  the  outside  (Goods 
of  Almosnino,  1  Sw.  &.  Tr.  508) ;  a  paper  purporting  to  be  a  copy  of  an 
original  will  was  produced  to  witnesses  at  the  time  of  the  execution  of 
a  codicil  which  referred  to  this  copy,  it  was  held  that  the  copy  was 
incorporated  (Goods  of  Mesies,  1869,  L.  R.  2  P.  &  D.  91).  Where  one 
gift  was  referred  to  appearing  in  a  memorandum  containing  a  long  list 
of  gifts,  it  was  held  that  the  whole  memorandum  waa  incorporated 
(Goods  of  Daniell,  1883,  8  P.  D.  14).  The  case  of  Gotdd  v.  Lakes, 
1881,  6  P.  D.  1,  carries  the  principle  to  its  furthest  limit,  there  being 
therein  direct  written  reference  to  the  incorporated  paper.  But  if  the 
paper  produced  materially  contradicts  the  description  of  it  given  in  the 
will ;  or  if  the  only  evidence  of  incorporation  is  that  it  was  found  tied 
up  with  the  will,  this  will  not  be  sufficient  (Goods  of  Greaves,  1  Sw.  &  Tr. 
250;  Goods  of  Matthias,  1863,  32  L.  J.  P.  &  M.  115;  see  also  Goods  of 
Pascall,  1868,  L  R.  1  P.  &  D.  606 ;  Goods  of  Luke,  1865,  34  L  J.  P. 
A  M.  105  ;  Goals  of  Gamett,  [1894]  P.  90). 

The  mere  fact  that  the  writing  to  be  incorporated  is  written  on  the 
-same  sheet  of  paper  as  the  will  is  not  by  itself  sufficient  (Situ/leton  v. 
Tomlinson,  1878,  3  App.  Cas.  404),  and  that  even  though  the  will  and 
the  informal  writing  are  both  in  the  testator's  handwriting  (Goods  of 
Torey,  1878,  47  L.  J.  P.  &  M.  63);  secus,  of  course,  if  there  is  sufficient 
reference  apart  from  the  mere  fact  of  contiguity  (Goods  of  Widdriiujton, 
1866,  35  L.  J.  P.  &  M.  66  ;  Goods  of  Heathcote,  1881,  6  P.  D.  30). 

(4)  Entries  in  a  ledger,  or  any  other  document  which  could  not  bo 
produced,  and  has  not  been  admitted  to  probate,  may  yet  be  sufficiently 
incorporated  to  be  conclusive  for  the  purposes  of  the  will  (Quilimnpton 
v.  Gifimj,  1770,  24  W.  R.  917;  Goods  of  Baline,  [1897]  P.  261). 

(5)  The  memorandum  must  have  been  in  existence  at  the  time  the 
will  or  codicil  supporting  it  was  executed  (Probate  Rules,  N.  C.  B.,  r.  13, 
see  also  Goods  of  Sunderland,  1866,  L.  R.  1  P.  «fe  D.  198;  Goods  of  Sims, 
1868,  17  L.  T.  619;  Lhirham  v.  Nm-then,  [1895]  P.  66;  [In  re  Smart, 
[1902]  P.  240  ;  Eyre  v.  Eyre,  [1903]  P.  140]). 

(6)  Where,  however,  a  will  refers  to  a  paper  afterwards  to  be  executed 
and  signed  by  the  testator,  and  after  the  paper  has  been  written  and 
signed  a  codicil  is  executed  republishing  the  will,  the  latter  speaks  as 
from  the  date  of  the  subsequent  codicil,  and  incorporates  the  paper  ex 
post  facto,  provided  the  paper  is  duly  signed  and  identity  established 
(Goods  of  Truro,  1866,  L.  R.  1  P.  D.  201);  seats  if  it  is  not  (Goods  of 
MVreym-,  1889,  60  L.  T.  840). 

(7)  The  paper  will  not  be  incorporated  unless  it  will  have  some  legal 
eHect  (Goods  of  Ouchtcrlmiy,  3  Sw.  &  Tr.  175).  When  a  foreign  will  and 
an  English  will  exist  dealing  with  different  property,  the  English  docu- 
ment will  not  generally  incoi-porate  the  foreign  one  (Goods  of  Murray, 
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[1896]  P.  65) ;  sems  if  the  rights  of  the  English  executors  are  affected 
(Goods  ofHoivden,  1874,  22  W.  E.  711). 

IriCOrporea.1  Cha.'tt.elS. — Incorporeal  chattels  are  such  in- 
corporeal things  as  pass  on  their  owner's  death  according  to  the  mode  of 
devolution,  which  came  to  be  characteristic  of  chattels  (see  Chattels), 
that  is  to  say,  to  his  executor,  if  he  left  a  will,  or  if  he  died  intestate,  to 
his  administrator,  not  his  heir.  The  distinction  between  corporeal  and 
incorporeal  things,  which  was  imported  from  Eoman  into  English  law, 
was  not  so  much  applied  to  chattels  as  to  hereditaments  (see  Corporeal 
Hereditaments).  The  orthodox  classification  of  chattels  personal  is  to 
divide  them  into  choses  in  possession  or  in  action  {q.v.),  rather  than  to 
distinguish  them  as  being  corporeal  or  incorporeal  (Co.  Litt.  351 ;  Finch,. 
L.,  bk.  ii.  ch.  ii. ;  Hale,  Analysis  of  the  Laiu,  ss.  23,  26,  41,  pp.  41,  50,  75, 
6th  ed. ;  2  Black.  Com.,  389  ;  Fry,  L.J,,  Colonial  Bank  v.  Whinney,  1885, 
30  Ch.  D.  261,  285).  There  is  no  doubt,  however,  that  if  the  classifica- 
tion of  personal  things  as  being  in  possession  or  action  be  propounded  aa 
exhaustive,  the  term  "  things  in  action  "  must,  at  least  in  modern  times, 
be  extended  beyond  its  original  meaning,  and  the  test  of  distinction 
taken  must  be  that  which  the  English  law  adopts  in  dividing  corporeal 
from  incorporeal  things.  Thus  choses  in  possession  are  tangible,  move- 
able things,  of  which  their  owner  may  have  actual  possession  and 
enjoyment.  They  are  goods  which  a  man  may  have  in  his  own  keeping, 
which  he  may  transfer  to  others  by  delivery  on  a  gift  or  sale,  which  may 
be  taken  away  from  him  by  a  trespasser  or  thief,  and  which  he  may 
retake,  if  he  be  wrongfully  deprived  of  them.  In  other  words,  choses 
in  possession  are  corporeal  chattels,  and  are  distinguished  by  incidents 
exactly  similar  to  those  on  which  the  English  law  insisted  as  character- 
istic of  corporeal  hereditaments  {q.v.).  A  chose  in  action,  in  the  extended 
sense  of  the  word,  appears  to  be  a  thing  which,  if  wrongfully  withheld, 
you  must  bring  an  action  to  realise ;  a  thing  which  you  cannot  take,  but 
must  go  to  law  to  secure.  Incorporeal  things,  however,  are  defined  as 
ea  quce  in  jure  consistant,  and  the  sense  of  this  in  English  law  seems  to 
be  things  for  which  a  man  must  go  to  law ;  for  right  in  English  law 
especially  means  a  claim  enforceable  at  law,  that  is,  a  claim  which  must 
or  may  be  pursued  by  action  (Bract,  fo.  10&,  98&;  Litt.  s.  451 ;  Co.  Litt. 
265a,  285a,  291  &,  345;  Finch,  L.,  106).  Incorporeal  chattels,  therefore, 
appear  to  coincide  with  such  things  in  action  (in  the  wide  sense  of  the 
term)  as  are  of  the  nature  of  chattels.  Thus  they  include  all  personal 
things  in  action,  strictly  so  called  according  to  the  old  law,  which  appear 
to  be  all  rights  of  action  to  recover  debt,  damages,  or  the  like,  and  all 
such  other  personal  things  as  would  be  extinguished  by  a  release  of  all 
actions  (Diggs's  Case,  Moore,  133,  pi.  279;  Litt.  ss.  512,  513;  Co.  Litt. 
257a,  288,  589a,  292&);  the  benefit  of  an  obligation  arising  from  con- 
tract before  there  has  been  any  breach  of  contract,  whether  the  breach 
would  result  in  a  debt  or  sound  in  damages  only  (Litt.  ss.  512,  513 ;  Co. 
Litt.  144&  n.  (1),  2925;  2  Black.  Com.,  397,  346;  Ux  parte  Ihhetson  ;  In 
re  Moore,  1878,  8  Ch.  D.  519 ;  Brice  v.  Bannister,  1878,  3  Q.  B.  D.  569 ; 
Walker  v.  Bradford  Old  Bank,  1884,  12  Q.  B.  D.  511 ;  Hughes  v.  Pump 
House  Hotel  Co.,  [1902]  2  K.  B.  190;  Torkington  v.  Magee,  ibid.  427 , 
reversed  on  the  facts  only,  [1903]  1  K.  B.  644 ;  Tolhurst  v.  Associated 
Portland  Cement  Manufacturers,  [1903]  A.  C.  414) ;  stock  in  the  public 
funds  {Dundas  v.  Dutens,  1790,  1  Ves.  Jun.  196,  198 ;  30  E.  E.  298  ; 
1  E.  E.  112;   Wildman  v.  Wildman,  1803,  9  Ves.  174,  177;  32  E.  E. 
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568 ;  7  R.  R.  153) ;  and  similar  property,  such  as  India,  Colonial  Govern- 
ment, or  Municipal  Corporation  Stock  (Wms.  Pers.  Prop.,  294, 16th  ed.)  ; 
and  shares  in  joint-stock  companies  (Humble  v.  MitcJull,  1839,  11  Ad. 
&  E.  205 ;  52  R.  R  318 ;  Colonial  Bank  v.  Whinney,  1885,  30  Ch.  I). 
261,  286;  11  Ap.  Cas.  426,  439,  446,  447).  It  must  be  admitted, 
however,  that  there  are  some  things  which  may  well  be  described  as 
incorporeal  chattels,  but  have  not  yet  received  judicial  recognition  as 
choses  in  action.  Among  these  are  the  exclusive  privil^es  known  as 
Copyrights  and  Patents,  and  the  right  to  use  particular  Trade  ^Iarks 
or  Trade  Names.  All  these  rights  are  certainly  incorporeal  property, 
as  teing  things  which  are  incapable  of  actual  possession  ;  and  as  they 
pass  on  death  to  the  executor  or  administrator,  tliey  are  of  the  nature  of 
chattels.  It  seems,  however,  that  there  is  at  least  as  good  ground  for 
including  those  rights  within  the  class  of  choses  in  action,  in  the  wide 
sense  of  the  term,  as  there  was  for  extending  that  term  to  stocks  or 
shares.  One  reason  given  for  holding  stock  and  shares  to  be  things  in 
action,  was  that  they  are  incapable  of  manual  transfer  (see  the  cases 
cited  above) ;  so  are  copyrights,  patents,  trade  marks,  and  trade  names. 
Again,  these  privileges  are  the  benefit  of  a  duty  of  forbearance,  and  that 
duty,  if  not  freely  rendered,  can  only  be  exacted  by  action.  This  seems 
a  good  reason  for  classing  such  things  among  choses  in  action,  and 
none  the  less  that  the  duty  is  incumbent  on  all  and  not  on  some 
particular  person.  The  point,  however,  is  certainly  not  beyond  the 
reach  of  controversy. 

[Authorities.— i>ee  Williams,  Pers.  Prop.,  7,  234,  11th  ed. ;  27,  38-41, 
16th  ed. ;  Law  Quarterly  Review,  ix.  311 ;  x.  143,  303 ;  xi.  64,  223,  238.] 

Incorporeal  Hereditaments.— Hy  incorporeal  heredit- 
aments is  meant  such  immoveables  as,  besides  passing  to  the  heir  and 
not  to  the  personal  representative,  are  also  by  their  nature  intangible 
and  invisible.  "  Corporeal  hereditaments  are  the  su Instance  which  may 
be  always  seen,  always  handled ;  incorporeal  hereditaments  are  but  a 
sort  of  accident  which  inhere  in,  and  are  supported  by,  that  sul)stance, 
and  may  belong  or  not  belong  to  it  without  any  visible  alteration 
therein.  Their  existence  is  merely  in  idea  and  abstracted  contemplation, 
though  their  effects  and  profits  may  be  frequently  objects  of  our  bodily 
senses  "  (2  Black.  Com.,  20).  Prior  to  the  jmssing  of  the  Real  Property 
Act,  1845,  there  existed  a  marked  distinction  between  corporeal  and 
incorporeal  hereditaments  in  the  respective  modes  of  transferring  them  ; 
for  the  former  could  not  \ye  transferred  without  livery  of  seisin,  and 
were  said  to  "  lie  in  livery,"  and  written  words  to  perfect  the  transfer 
were  not  required,  whereas  the  latter  could  only  be  validly  transferred 
by  deed,  and  were  said  to  "  lie  in  grant."  But  sec.  2  of  the  Act  referred 
to  (8  &  9  Vict.  c.  106)  provides  that  all  corporeal  hereditaments  shall, 
as  regards  the  conveyance  of  the  immediate  freehold  thereof,  be  deemed 
to  lie  in  grant  as  well  as  in  livery.  Estates  in  expectancy  {e.g.  reversions, 
remainders,  and  executory  interests)  are  incorporeal  hereditaments. 
When  an  estate  in  expectancy  becomes  an  estate  in  possession  it  there- 
upon ceases  to  be  incorporeal  and  becomes  corporeal.  See  Reversion  ; 
Remainders;  Executory  Interests. 

The  principal  kinds  of  purely  incorporeal  hereditaments  as  dis- 
tinguished from  estates  in  expectancy  are — advowsons,  tithes,  projits 
a  prendre  {e.g.  rights  of  common),  easements  {e.g.  rights  of  way,  light, 
etc.),  offices,  dignities,  franchises,  pensions,  annuities,  and  rents  (see  the 
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respective  titles  in  this  work).  Purely  incorporeal  hereditaments  may 
be: — (1)  Appendant  to  corporeal  hereditaments;  (2)  appurtenant  to 
corporeal  hereditaments;  (3)  in  gross. 

Incorporeal  hereditaments  which  are  appendant  or  appurtenant  pass 
by  force  of  conveyance  by  whatever  means  effected  that  serves  to 
transfer  the  corporeal  hereditaments  to  which  they  are  so  appendant 
or  appurtenant.  The  distinction  between  appendant  and  appurtenant 
cannot  be  clearly  explained  without  entering  at  some  length  into  the 
subject  of  prescriptive  rights  (see  Prescription,  and  cp.  also  the  case  of 
Angus  v.  Dalton,  1881,  6  App.  Cas.  740),  where  the  learning  on  the 
subject  is  stated.  Suffice  it  to  say  shortly,  that  an  incorporeal  heredita- 
ment is  said  to  be  appendant  when  the  right  of  which  it  consists  has 
been  from  time  immemorial  given  by  implication  of  law  only  to  the 
owner  of  the  land  to  which  such  right  is  incident,  and  such  right  is  not 
only  incident  but  also  necessary,  e.g.  the  most  important  instance,  a 
right  of  common  appendant.  The  right  is  created  by  the  implication  of 
law  for  the  encouragement  of  agriculture,  and,  indeed, "  for  the  necessity 
of  the  thing.  For  when  lords  of  manors  granted  out  parcels  of  lands  to 
tenants  .  .  .  these  tenants  could  not  plough  or  manure  the  lands  without 
beasts ;  these  beasts  could  not  be  sustained  without  pasture ;  and  pasture 
could  not  be  had  but  in  the  lord's  wastes,  and  on  the  uninclosed  fallow 
grounds  of  themselves  and  other  tenants.  The  law,  therefore,  annexed 
this  right  of  common  as  inseparably  incident  to  the  grant  of  the  lands  " 
(2  Black.  Com.,  33 ;  Tyringham's  Case,  4  Co.  Rep.  36 ;  and  see  Baring  v. 
Abingdon,  [1892]  2  Ch.  374).  An  incorporeal  hereditament  appurtenant 
is  one  that  is  not  originally  annexed,  as  a  natural  and  necessary  incident 
to  the  hereditament,  etc.,  to  which  it  is  appurtenant,  but  becomes  so  by 
express  grant  or  by  prescription,  sometimes  in  the  case  of  copyholds 
even  by  local  custom.     See  Appendant  and  Appurtenant. 

It  was  the  custom  previously  to  the  passing  of  the  Conveyancing 
Act,  1881,  to  insert  in  conveyances  of  land  not  only  the  words  "together 
with  the  appurtenances,"  but  also  what  were  known  as  "  general  words," 
in  order  to  preclude  the  question  arising  as  to  whether  certain  particular 
rights  or  easements  not  perhaps  strictly  appendant  or  appurtenant  passed, 
or  not,  under  the  conveyance  of  the  land  or  tenement  in  connection  with 
which  they  existed.  As  a  general  rule,  the  words  "  with  their  rights, 
easements,  and  appurtenances,"  were  not  enough  to  pass  this  latter 
class  of  incorporeal  hereditaments  (cp.  Brown  v.  Alabaster,  1888,  37 
Ch.  D.  490,  and  cases  there  cited;  Barkshire  v.  Grubb,  1881,  18  Ch.  D. 
616;  Beddington  v.  Atlee,  1887,  35  Ch.  D.  317;  Baring  v.  Abingdon, 
loc.  cit). 

But  now  sec.  6  of  the  last  mentionod  Act  (44  &  45  Vict.  c.  41) 
enacts  that  a  conveyance  of  land  made  after  the  passing  thereof  shall 
be  deemed  to  include,  and  shall,  by  virtue  of  the  Act,  operate  to  convey 
with  the  land  all  the  privilege,  easements,  and  rights,  appertaining  or 
reputed  to  appertain  to  the  land.  The  section  enumerates  at  length 
the  various  things  and  rights  which  it  affects,  and  which  are  included 
in  a  conveyance  of  land  and  of  a  manor.  In  short,  it  does  away  with 
the  necessity  of  inserting  "  general  words  "  in  a  conveyance.  It  applies, 
however,  only  so  far  as  a  contrary  intention  is  not  expressed  in  the 
conveyance.  As  to  what  is  or  is  not  sufficient  to  show  a  "contrary 
intention  "  within  subs.  4,  see  Broomfield  v.  Williams,  [1897]  1  Ch.  602. 

The  section  operates  to  pass  things  and  rights  at  the  time  of  the 
conveyance  demised,  occupied,  or  enjoyed  with  the  land  conveyed.     A 
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precarious  right  to  an  artificial  watercourse  does  not  pass  {Bun'oics  v. 
Lang,  1901,  2  Ch.  502).  No  express  grant  of  what  was  not  a  right 
before  is  imported  into  the  conveyance  (Galunn  v.  Schweppes,  Ltd.,  [1902] 
1  Ch.  926),  though  a  merely  permissive  right  may  pass  {International 
Tea  Stores  v.  Hohhs,  [1903]  2  Ch.  165). 

[The  principle  that  a  grantor  cannot  derogate  from  his  own  grant 
must  be  borne  in  mind  in  this  connection  {Pollard  v.  Gwe,  [1901]  1  Ch. 
834).  The  section  does  not  operate  to  convey  indirectly  rights  which 
the  grantor  could  not  grant  expressly  {Quicke  v.  Chapman,  [1903]  1  Ch. 
659).] 

But  the  principal  and  the  adjunct  may  be  separately  conveyed :  the 
incorporeal  hereditament  is  then  said  to  be  "  in  gross."  We  may  define 
an  incorporeal  hereditament  in  gross  as  one  that  is  neither  appendant 
nor  appurtenant — that  is,  not  an  adjunct  to  any  principal  having  a 
separate  and  isolated  existence  as  a  subject  of  property  purely  personal 
to  the  owner  (see  Rent  ;  Rext-chakge). 

Many  incorporeal  liereditaments  are  capable  of  being  either  appen- 
dant or  appurtenant  or  in  gross,  e.g.  advowsons. 

Incorporeal  hereditaments  are  governetl  practically  by  the  same  laws 
and  principles  as  corporeal  hereditaments.  The  same  estates  (t.^.  fee, 
tail,  life,  etc.)  may  be  acquired  in  both,  and  by  the  same  number  of 
tenants  {i.e.  in  severalty,  joint-tenancy,  etc.).  There  is  a  distinction, 
however,  between  the  two  as  regards  the  validity  of  the  limitation  of 
the  estate,  namely,  although  the  rule  that  there  cannot  be  a  valid 
limitation  of  an  estate  to  commence  iri  fiUnro  applies  as  well  to  cor- 
poreal hereditaments  as  to  incorporeal  heretlitaments  tn  esse,  it  does 
not  apply  to  incorporeal  hereditaments  to  arise  de  novo,  and  a  grant 
of,  e.g.  a  rent-charge  created  de  novo  to  conmience  infuturo  is  perfectly 
good.  Nor  are  incorporeal  hereditaments  the  subject  of  tenure.  It  is 
for  this  reason  that  they  were  not  until  quite  recent  statutory  interven- 
tion liable  to  escheat.  For  on  the  death  intestate,  and  without  an  heir 
of  the  owner  in  fee  of  an  incorporeal  hereditament,  it  is  not  a  tenure,  but 
a  very  existence  that  ceases,  and  there  is  nothing  to  revert  to  the  lord 
as  in  the  case  of  land  or  escheat  to  the  Crown,  e.g.  in  the  case  of  a  profit 
d  prendre  it  ceases  to  exist,  and  the  heretlitament  on  wliich  it  was 
charged  thereupon  is  freed  from  it.  But  now,  by  the  Intestate  Estates 
Act,  1884  (47  &  48  Vict.  c.  71),  s.  4,  it  is  enacted  that  where  a  person 
dies  without  an  heir  and  intestate  in  respect  of  any  real  estate,  whether 
legal  or  equitable  in  any  incorporeal  hereditament,  the  law  of  escheat 
shall  apply  in  the  same  manner  as  if  the  estate  or  interest  were  a  legal 
estate  in  corporeal  hereditaments. 

As  incorporeal  hereditaments  did  not  lie  in  livery,  and  they  could 
not  be  actually  and  physically  the  subject  of  seisin,  the  old  right  and 
doctrine  of  general  occupancy  in  the  case  of  an  estate  pur  autre  vie 
never  applied  to  them ;  though  there  could  be  special  occupancy  of 
them  by  the  heir-at-law.  And  it  was  accordingly  thought  that  the 
statutes  that  abolished  general  occupancy  (Statute  of  Frauds,  and 
14  Geo.  II.  c.  20)  could  not  have  application  in  a  class  of  property  of 
which  there  never  had  been  general  occupancy,  so  as  to  confer  the 
power  of  testamentary  disposition  on  tenants  /wtr  autre  vie  of  incor- 
poreal hereditaments  {e.g.  a  rent-charge).  It  was  said  {cp.  2  Black. 
260)  that  on  the  death  of  a  grantee  pur  autre  vie  a  grant  of  such 
hereditaments  was  determined,  and  that  they  were  neither  devisable 
nor  vested  in  the  executors  nor  went  in  course  of  distribution.     But 
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already,  in  1710,  the  Courts  held  from  time  to  time  that  the  old  statutes 
did  apply  {Baivlinson  v.  Duchess  of  Montague,  1710,  3  P.  Wms.  264?i. ; 
24  E.  R.  1057 ;  and  see  also  Bearpark  v.  Hutchinson,  1831,  7  Bing.  178 ; 
33  R.  R,  428) ;  and  finally  the  Wills  Act,  1837,  in  repealing  the  sections 
of  the  old  statutes,  expressly  mentions  (1  Vict.  c.  26,  s.  3)  among  the 
property  that  may  be  disposed  of  by  will  estates  pur  autre  vie,  whether 
there  shall  or  shall  not  be  any  special  occupant  thereof,  and  whether  the 
same  shall  be  a  corporeal  or  an  incorporeal  hereditament ;  and  as  to  the 
like  estates  pur  autre  vie  undisposed  of  by  will,  it  is  provided  (s,  6)  that 
in  case  there  shall  be  no  special  occupant  such  estates  shall  go  to  the 
executor  or  administrator ;  and  if  such  estate  shall  come  to  the  executor 
or  administrator  either  by  reason  of  the  Act  or  by  special  occupancy,  it 
shall  be  assets  in  his  hands,  and  shall  go  and  be  distributed  in  the  same 
manner  as  the  personal  estate  of  the  testator  or  intestate. 

Incorrig'ible  Rogue.— See  Vagabond. 
Increase,  Affidavit  of  .—See  Taxation. 
Incroachment. — See  Encroachment. 

InCUmben't. — The  word  "incumbent"  (Latin,  incumbo)  is  a 
general  word  describing  the  holders  of  parochial  benefices.  It  will 
include  a  rector,  vicar,  and  perpetual  curate.  The  word  signifies 
"  diligently  resident." 

As  to  the  origin  and  status  of  a  rector,  vicar,  and  perpetual  curate 
respectively,  vide  suh  titulis. 

By  the  canon  law  a  layman  was  not  capable  of  holding  a  benefice 
{capcLX  heneficii) ;  but  if  he  was  presented,  admitted,  and  instituted,  he 
was  incumbent  de  facto  at  common  law,  and  acts  done  by  him,  e.g.  the 
making  of  leases,  were  good;  but  he  was  liable  to  be  deprived  by 
sentence  declaratory,  quia  mere  laicus  {Costard  v.  Windier,  1600,  Cro.  Eliz. 
775 ;  but  see  2  Roll.  Ab.  220 ;  Bedinfield  v.  Archbishop  of  Canterbury, 
1570  (12  &  13  Eliz.),  3  Dyer,  292 &). 

The  Act  of  Uniformity  (14  Chas.  ii.  c.  4,  s.  10)  provides  that  no 
person  shall  be  capable  to  be  admitted  to  any  benefice  before  he  shall  be 
ordained  a  priest  according  to  the  ordination  form  in  the  Prayer  Book, 
e.g.  by  a  Roman  Catholic  bishop,  unless  he  have  formerly  been  made 
priest  by  episcopal  ordination.  It  is  said  that  a  deacon  or  even  a  layman 
may  be  presented ;  but  he  must  be  in  priest's  orders  before  admission. 
Seeing,  however,  that  a  layman  must  first  be  ordained  deacon  and  must, 
generally  speaking,  remain  a  year  in  deacon's  orders,  it  is  obvious  that 
the  patron's  right  to  present  would  lapse  before  he  could  be  admitted. 

As  to  the  holding  of  benefices  in  the  Church  of  England  by  clergymen 
of  the  Episcopal  Church  of  Scotland,  see  article  Church  of  England 
(27  &  28  Vict.  c.  94).  The  Colonial  Clergy  Act,  1874,  37  &  38  Vict, 
c.  77  (which,  however,  does  not  affect  the  provision  of  the  Act  27  &  28 
Vict.  c.  94),  provides  (ss.  3,  4)  that  no  person  ordained  priest  or  deacon 
by  any  bishop  other  than  a  bishop  of  the  Churches  of  England  or  of 
Ireland  shall  officiate  as  such  in  any  church  or  chapel  in  England 
without  the  written  consent  of  the  archbishop  of  the  province,  and 
without  making  the  declaration  contained  in  the  Clerical  Subscription 
Act,  1865  ;  or  be  admitted  or  instituted  to  any  benefice  or  ecclesiastical 
preferment  in  England,  or  act  as  curate  therein,  without  the  written 
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consent  of  the  bishop  of  the  diocese  in  which  the  same  is  situate.  "When 
such  person  has  held  ecclesiastical  preferment  or  acted  as  curate  for 
a  period  or  periods  exceeding  in  the  aggregate  two  years,  he  may  apply 
for  a  licence  from  the  archbiship,  which,  if  he  obtains,  will  place  him 
in  the  same  position  as  a  clergyman  ordained  by  a  bishop  of  the 
Churches  of  England  or  Ireland  (s.  5).  The  penalty  for  officiating 
contrary  to  these  provisions  is  £10,  and  an  incumbent  allowing  such 
an  offence  is  liable  to  a  similar  penalty  (s.  7).  The  provisions  of  the 
Act  do  not  apply  to  a  person  who  has  held  preferment  or  a  curacy 
in  the  Church  of  England. 

As  to  ignorance  of  the  Welsh  language  as  a  ground  for  the 
non-institution  or  deprivation  of  incumbents  in  Wales,  see  article 
Wales. 

As  to  the  presentation,  admission,  institution,  induction,  reading 
in,  age,  etc.,  of  incumbents,  and  also  as  to  incumbents  of  donations, 
see  articles  Pre.sextation ;  Entry  on  Benefice;  Simony. 

As  to  the  nature  of  the  estate  of  an  incumbent  in  his  glebe,  etc., 
see  Glebe  ;  Tithes  ;  Ecclesia-stical  Cokpoiutions. 

As  to  working  of  mines  on  glebe,  waste,  etc.,  see  Glebe. 

As  to  the  ministration  of  sacraments,  see  Baktis.m  ;  Communion 
(Holy). 

As  to  preaching,  see  Seu.mon. 

As  to  dilapidations,  see  Dilapidation.s,  Ecclesiastical. 

Every  beneficed  clergyman  has  cure  of  souls  in  his  own  parish, 
and  any  other  clergyman  commits  an  ecclesiastical  offence  if  he  publicly 
preaches,  administere  the  sacraments,  reads  prayers,  or  otherwise  offici- 
ates there  without  the  licence  of  the  bishop.  It  is  immaterial  for  this 
purpose  whether  the  place  where  sucli  irregular  ministrations  are  held 
is  or  is  not  consecrated,  or  if  it  is  a  Nonconformist  place  of  worship  (see 
Canon  71  of  the  Canons  of  1603;  Trehcc  v.  Keith,  1742,  2  Atk.  497; 
Jones  v.  Jelf,  1863,  8  L  T.  399 ;  IticJuirds  v.  Finclur,  1874,  L  K.  4  Ad. 
&  Ec.  255 ;  Barnes  v.  SJuyre,  1846,  1  Rob.  382 ;  8  Ad.  &  Ec.  640 ;  Free- 
land  V.  Ncale,  1848,  1  Bob.  Eccl.  643;  Xcsbitt  v.  JValUice,  [1901]  P.  354; 
Bishop  of  St.  Albans  v.  Filliiujham,  [1906]  P.  163).  When  two  or  three 
persons  are  gatheretl  together  who  do  not  strictly  form  part  of  a  family, 
there  is  a  congregation,  and  the  reading  to  them  of  the  Church  service  is 
a  reading  in  public,  and  such  congregations  to  be  lawful  would  require 
registration,  etc.,  as  Nonconformist  places  of  worehip.  The  Liberty  of 
Worehip  Act,  18  «&  19  Vict.  c.  86,  excepts  from  tlie  provisions  of  the 
Acts  1  Will.  &  Mary,  sess.  1,  c.  18;  52  Geo.  in.  c.  155,  and  legalises 
services  conducted  by  the  incumbent  and  his  curate,  or  a  congregation 
in  a  private  dwelling-house,  or  any  congregations  meeting  occasionally 
in  a  building  not  usually  employed  for  religious  worship.  And  it  appears 
that,  with  or  without  the  consent  of  the  incumbent,  the  archbishop  of 
the  province  or  bishop  of  the  diocese  has  the  right  to  preach  in  any 
church  or  consecrated  chapel  in  the  province  or  diocese. 

It  is  the  duty  of  the  incumbent  to  keep  the  register  of  baptisms, 
marriages,  and  burials.     (See  Pauish  Begisters.) 

The  incumbent  of  the  parish  is  still  chairman  ex  officio  of  the  vestry 
(see  article  Vestry;  Wilson  v.  M'Math,  1819,  3  Barn.  &  Aid.  241;  22 
B.  B.  371).  Since  the  passing  of  the  London  Government  Act,  1899, 
62  &  63  Vict.  c.  14,  the  old  metropolitan  vestries  have  ceased  to  exist, 
and  no  incumbents  are  ex  officio  members  of  the  Metropolitan  Borough 
Councils  (s.  23  (1)).      The   ecclesiastical  afiairs   of   the   metropolitan 
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parishes  were  arranged  under  a  scheme  made  under  this  section,  under 
which  incumbents,  if  they  desire,  are  presidents  of  the  vestries  or 
assemblies  of  parishioners  thereby  constituted  (see  further  on  this  point, 
articles  Pakish  and  Vestry). 

Taxation  of  the  Property  of  Licumhents. — The  property  of  incumbents 
is  liable  by  way  of  taxation  to  first-fruits,  tenths  (as  to  which  see 
Annates  ;  Queen  Anne's  Bounty),  and  land  tax  (see  Land  Tax). 

Rates. — In  Anglo-Saxon  times  the  property  of  the  clergy  was 
charged  to  castles,  bridges,  and  expeditions.  Under  the  influence  of 
the  canonists  they  were  at  a  later  period  held  exempt  from  all  tolls, 
customs,  porterage,  etc.,  but  this  exemption  is  subject  to  the  proviso  that 
no  Act  of  Parliament  has  otherwise  provided,  and  is  now  of  no  practical 
importance. 

Incumbents  are  chargeable  to  the  poor  law  rate  {B.  v.  Turner,  1718, 

1  Stra.  77). 

They  are  also  liable  to  payments  for  watch  and  ward,  repair  of 
highways,  county  rates,  etc.,  and  are  chargeable  both  in  respect  to  their 
glebes  and  tithes.     (See  further,  articles  Rates  and  Tithes.) 

The  Easter  offerings  of  incumbents  are  liable  to  income  tax  {Cooper 
v.  Blakiston,  [1907]  1  K.  B.  336,  having  been  reversed  by  the  Court  of 
Appeal.  It  is  probable  that  this  case  will  be  carried  to  the  House  of 
Lords). 

An  exchange  of  livings  may  be  effected  between  two  incumbents, 
both  holding  spiritual  benefices.  To  effect  this,  it  is  necessary  first  to 
obtain  a  licence  from  the  ordinary  to  treat  of  exchange.  When  this  has 
been  obtained,  an  exchange  is  effected  by  one  deed,  by  which  each  party 
agrees  to  exchange  his  benefice,  and  for  such  purpose  both  resign  their 
livings  into  the  hands  of  the  ordinary.  The  deed  when  executed  is 
delivered  to  the  registrar  of  the  liishop.  Supposing  that  one  incumbent 
is  instituted  and  inducted  into  the  other's  benefice,  still  if  the  exchange 
is  not  executed  on  both  sides,  the  other  may  have  the  benefice  again. 
The  deed  should,  however,  also  contain  a  proviso  avoiding  the  resignation 
in  case  the  exchange  is  not  carried  out  (see  Rumsey  v.  Nicholl,  1877, 

2  C.  P.  D.  294),  for  otherwise  the  patron  may  select  another  person  to 
fill  the  benefice,  after  an  absolute  deed  of  resignation  has  been  executed, 
and  the  party  who  has  executed  such  deed  will  have  no  right  of  action 
against  him. 

As  to  simoniacal  exchanges  and  resignations,  see  Simony.  As  to 
plurality  and  on  commendam,  see  Plurality.  As  to  sinecures,  see  Sine- 
cure. As  to  lunacy  of  an  incumbent,  see  Lunacy.  As  to  bankruptcy 
of  incumbent,  see  Sequestration. 

An  incumbent  may  be  deprived  by  common  or  statute  law  for  the 
following  offences  (Phillim.  Eccl.  Laio,  2nd  ed.,  vol.  ii.  1082  and  1083)  : — 

Want  of  orders  (see  ante). 

Illiteracy  (see  Colt  v.  Bishop  of  Coventry,  1617,  14  Jac.  Hob.  140,  at 
p.  149).  This  is  a  malum  in  se,  like  want  of  orders,  and  can  be  affected 
by  no  dispensation. 

Want  of  age  (see  Presentation). 

Simony  (see  Simony). 

Plurality  (see  Plurality). 

Conviction  of  treason,  murder,  or  felony.  As  to  this,  see  Felonv 
Act,  1870,  33  &  34  Vict.  c.  23,  s.  2,  and  the  Clergy  Discipline  Act, 
1892,  55  &  56  Vict.  c.  32,  s.  1;  and  see  Phillimore's  Bed.  Law,  2nd 
ed.,  vol.  ii.  pp.  1037  and  1083,  and  article  Discipline,  Ecclesiastical. 
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Refusing  to  use  the  Book  of  Common  Prayer,  or  administer  the 
sacraments  as  therein  prescril)ed,  speaking  in  derogation  thereof,  or 
using  any  other  ceremony,  and  thereof  being  twice  convicted  (Martin 
V.  Machmochie,  1880, 6  P.  D.  87;  Combe  dc  La  Bere,  1881,  L  R.  6  P.  D.  157). 

Not  reading  the  Thirty-Nine  Articles  and  making  the  declaration  of 
assent  (see  Entry  on  Benefice). 

Maintaining  or  affirming  any  doctrines  contrary  to  the  Thirty-Nine 
Articles,  and  persisting  therein  after  conviction  (see  article  Akticles, 
The  Thirty-Nine). 

Miscreancy,  infidelity,  schism,  or  heresy  (see  Heresy). 

Incontinence. 

Drunkenness. 

Conviction  of  perjury. 

Disobedience  to  constitutions  made  by  proper  authority  for  the 
government  of  the  Church  (see  Memorandum,  1604,  Cro.  Jac.  37;  ffcy- 
wood  v.  Buhap  of  Manchester,  1884,  12  Q.  B.  D.  404). 

Not  being  a  bishop  if  he  purports  to  confer  holy  orders  (Bishop  of 
St.  Albans  v.  Fillinghani,  ante.  In  this  case,  however,  in  view  of  the 
offender's  submission,  only  a  sentence  of  two  years'  suspension  was 
passed). 

Non-payment  of  tenths  under  26  Hen.  viii.  c.  3,  s.  15. 

Dilapidation  or  alienation  (but  this  is  doubtful)  (see  Dilapidations, 
Ecclesiastical). 

Non-residence  (see  Plurality). 

If  a  bastardy  order  is  made  t^inst  an  incumbent  If  adultery  is 
proved  against  him  in  a  divorce  or  matrimonial  cause,  or  if  in  such  cause 
an  order  for  judicial  separation  is  made  against  him.  A  separation  order 
under  the  Matrimonial  Causes  Act,  1878.  See  Clergy  Discipline  Act, 
1892,  s.  1,  sub-sees,  c,  d,  and  c. 

The  canon  law  adds  also  certain  other  causes  of  deprivation,  of  which 
the  principal  are^ 

Disclosing  confessions,  even  for  fear  of  death.  But  as  to  this, 
see  Canon  113  of  the  Canons  of  1603,  and  article  Confession  and 
Absolution. 

Demanding  money  for  sacraments. 

Violating  a  sanctuary. 

Bigamy  (see  articles  Celibacy  of  the  Clergy;  Bigamy). 

Concubinage. 

Contumacy  in  wearing  an  irregular  habit. 

Officiating  after  excommunication.  Irregular  intrusion  into  a 
benefice. 

Keeping  fasts  other  than  those  appointed  by  law  (see  Canon  72  of 
the  Canons  of  1603). 

A  bishop  hats  power  to  inhibit  an  incumbent  if  a  commission 
appointed  under  the  Pluralities  Act,  1837,  as  amended  by  the  Pluralities 
Amendment  Act,  1838,  reports  that  his  duties  are  negligently  performed 
through  his  fault  from  performing  his  duties  in  whole  or  part,  and  to 
appoint  a  curate  to  act  in  his  place  (see  Benefices  Act,  1898,  61  &  62 
Vict.  c.  48,  s.  9) ;  but  the  incumbent  has  a  right  of  appeal  within  one 
month  to  the  Court  constituted  under  this  Act  against  such  inhibition 
or  appointment. 

As  to  the  course  of  procedure,  etc.,  in  such  cases,  see  article 
Discipline,  Ecclesiastical. 

As  to  Resignation. — A  resignation  should  be  made  to  the  ordinary. 
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The  resignation  need  not  be  made  before  a  notary,  and  once  made  and 
agreed  to  by  the  bishop,  is  complete  and  cannot  be  withdrawn,  although 
by  arrangement  the  formal  acceptance  is  to  be  as  from  a  later  date 
{Reichel  v.  Bishop  of  Oxford,  1889, 14  App.  Cas.  259),  The  bishop  must, 
however,  consent  to  the  resignation,  if  it  is  to  be  valid ;  it  is  undecided 
whether  he  has  the  power  to  refuse  without  assigning  any,  or  any 
sufficient,  cause.  The  resignation  must  be  unconditional  (Gaytons  Case, 
1592,  34  Eliz.  God.  Kep.  277),  except  in  the  case  of  an  exchange  of 
benefices,  as  to  which  see  supra.  Bishops  always  had,  and  frequently 
exercised,  the  power  of  assigning  to  the  incumbent,  who  had  resigned,  a 
pension  from  the  revenues  of  the  benefice ;  and  statutory  provision  for 
this  has  now  been  made  by  Statute  34  &  35  Vict.  c.  44  (the  Incumbents' 
Resignation  Act,  1871).  This  Act  provides  that  an  incumbent  who  has 
held  a  benefice  for  seven  years  continuously  may  notify  to  the  bishop 
that  he  desires  to  retire,  on  the  ground  of  mental  or  physical  infirmity, 
and  the  bishop  may  issue  a  commission  to  five  persons  to  inquire  into 
the  matter,  and  if  they  report  that  the  resignation  is  expedient,  and  the 
patron  consents,  or  if,  the  patron  not  consenting,  the  archbishop  declares 
that  the  resignation  shall  be  accepted,  the  bishop  declares  the  pension 
to  be  allowed.  This,  by  the  statute  above  mentioned  and  an  amending 
Act  of  1887,  50  &  51  Vict.  c.  23,  must  not  exceed  one-third  of  the 
annual  value  of  the  benefice,  and  varies  with  the  yearly  corn  averages, 
unless  no  part  of  the  income  of  the  benefice  is  derived  from  tithe  rent- 
charge  on  glebe  lands.  A  lunatic,  by  sec.  18  of  the  Act  of  1871,  may 
resign  by  his  committee.  The  pension,  by  sees.  10  and  15,  is  a  charge 
on  the  revenues  of  the  benefice,  and  is  recoverable  as  a  debt  from  the 
incumbent;  but  it  is  not  transferable,  and  ceases  on  the  enrolment  of 
a  deed  of  relinquishment  under  the  Clerical  Disabilities  Act,  1870, 
33  &  34  Vict.  c.  71 ;  and  the  bishop  may,  subject  to  an  appeal  to  the 
archbishop,  diminish  or  cause  to  cease  altogether  the  pension  of  a  retired 
clerk  who  has  since  his  resignation  undertaken  clerical  duties  elsewhere. 
The  costs  of  the  inquiry  are  borne  wholly  by  the  incumbent  if  the 
Commissioners  declare  the  resignation  inexpedient,  otherwise  half  by 
him  and  half  by  a  charge  on  the  revenues  of  the  benefice  (s.  16). 
Although  the  pension  is  recoverable  as  a  debt  in  law  or  equity  from  the 
incumbent,  such  incumbent  cannot  set  off  against  it  a  judgment  debt 
due  to  him  from  the  retired  clerk  (Gathercole  v.  Smith,  1881, 17  Ch.  D.  1) ; 
but  he  may  now  set  off  sums  due  in  respect  of  dilapidations ;  but  the 
sums  so  withheld  must  not  in  one  year,  without  the  consent  of  the 
bishop  of  the  diocese,  exceed  half  the  total  amount  of  the  pension 
(Incumbents'  Eesignation  Amendment  Act,  1887,  s.  6 ;  see  also  article 
Dilapidations,  Ecclesiastical).  The  annual  value  of  the  benefice,  for 
the  purpose  of  a  pension,  means  the  net  annual  value  exclusive  of  the 
incumbent's  place  of  residence,  and  after  deducting  all  rates,  taxes,  and 
charges,  including  the  salary  of  a  curate  compulsorily  employed,  and 
annual  payment  in  respect  of  any  terminable  mortgage  having  more 
than  two  years  to  run  when  the  Commissioners  sit  (Incumbents' 
Resignation  Act,  1871,  s.  11,  and  amending  Act,  s.  5).  See  also  article 
Resignation  Bonds. 

As  to  emblements,  see  Glebe  ;  see  also  articles  Clergy  ;  Church  of 
England  ;  Sequestration. 

[^Authorities. — Lind.  Prov. ;  Gibs.  Cod. ;  Ayliffe,  Par. ;  Watson, 
Clergyniaris  Law;  Degge,  Parson's  Counsellor ;  Phillimore,  Eccl.  Law, 
2nd  ed. ;  Cripps,  Law  of  the  Church  and  Clergy ;  Black.  Com.'] 
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Incumbrance.  — See  Mortgage. 

Incur. — A  pereon  who  gives  a  new  bQl  in  renewal  of  an  old  one 
"incurs  a  debt  or  liability"  within  the  meaning  of  sec.  13  (1)  of  the 
Debtors  Act,  1869  (R.  v.  Fierce,  1887,  56  L  J.  M.  C.  85).  In  giving 
judgment  in  that  case.  Lord  Coleridge,  C.J.,  said  (p.  88):  "As  to  the 
last  point  taken  on  behalf  of  the  prisoner,  that  here  he  had  not  incurred 
a  debt  or  liability  within  the  meaning  of  sec.  13  (1)  because  the  credit 
had  been  obtained  upon  the  renewals  of  already  existing  bills,  I  am 
bound  to  say  I  do  not  think  there  is  anything  in  it  whatever.  To  my 
mind  it  is  perfectly  plain  that  he  did  incur  a  fresh  liability  when  he 
obtained  these  different  renewals." 

Incurramentum. — Any  penalty  to  which  a  person  may  be 
subject.  The  word  is  sometimes  given  as  "  incurrementum,"  and  some- 
times as  "  incurrimentum." 

In  custodia  leg^is. — See  Control  and  Custody  of  Court. 

Indebitatus  assumpsit. — See  Assumi>sit. 

Indecency. — Any  indecent  exhibition  in  public  is  indictable  as 
a  public  nuisance  at  common  law,  if  calculated  to  cause  scandal,  shock 
modesty,  or  corrupt  morals.  The  place  in  which  the  indecency  takes 
place  must  be  a  place  of  public  resort,  or  even  a  place  not  open  to  the 
public  in  which  a  number  of  persons  may  be  offended  and  several  see  it 
{R.  v.  Sedley,  1663,  17  St.  Tr.  155n. ;  R  v.  Webb,  1848, 18  L  J.  M.  C.  39  ; 
E.  V.  Thallman,  1863.  33  L  J.  M.  C.  58;  R.  v.  Holmes,  1853,  22  L.  J. 
M.  C.  122 ;  R.  v.  Harris,  1870,  L  R  1  C.  C.  R.  282;  R.  v.  Wcllard,  1884, 
14  Q.  B.  D.  63).  Most  of  these  cases  turn  on  exposure  of  the  body 
naked.  Bathing  near  a  public  way  falls  within  the  definition  {R.  v.  Reed, 
1871,  12  Cox  C.  C.  1).  The  offence  is  punishable  on  indictment  by 
imprisonment  with  hard  lalx)ur  (14  &  15  Vict  c.  100,  s.  15),  or  fine,  or 
lx)th,  and  bail  is  discretionary  (11  &  12  Vict  c.  42,  s.  23).  For  fonn  of 
indictment,  see  Arch  bold,  Cr.  PL,  23rd  ed.,  1189. 

It  is  also  an  offence  punishable  on  summarj'  conviction  for  persons 
of  either  sex — 

(1)  Wilfully,  openly,  lewdly,  and  obscenely  to  expose  the  person  on 
or  in  view  of  a  street,  road,  or  highway,  or  in  a  place  of  public  resort, 
with  intent  to  insult  any  female  (5  Geo.  iv.  c.  83,  s.  4).     See  Vacjrant. 

(2)  Wilfully  and  indecently  to  expose  the  person  to  the  annoyance 
of  the  inhabitants  or  passengers  in  a  street  in  a  town  (10  &  11  Vict 
c.  89,  s.  28). 

Persons  who  commit  any  offence  against  public  decency  in  a  public 
bath  or  washhouse,  open  bathing-place,  or  covered  swimming  bath  may 
be  excluded  (41  &  42  Vict  c.  14,  s.  11). 

It  is  also  an  indictable  misdemeanor  to  keep  a  place  for  showing  an 
indecent  exhibition  in  a  public  place,  or  where  the  public  are  admitted 
on  payment  {R.  v.  Saunders,  1875,  1  Q.  B.  D.  15). 

Sending  obscene  or  indecent  matter  through  the  post  is  punishable 
either  summarily  or  on  indictment  (33  &  34  Vict  c.  79,  s.  20 ;  47  «&  48 
Vict  c.  76,  s.  4  (2)).     See  R.  v.  De  Mnrnay,  [1907]  1  K.  B.  388. 

Affixing,  or  delivering,  or  distributing  indecent  advertisements  is 
punishable  under  the  Indecent  Advertisements  Act  1889,  52  &  53 
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Vict.  c.  18.  See  Obscene  Libel.  Indecent  assaults  on  males  are 
dealt  with  under  Abominable  Crime,  and  on  females  under  Kape,  etc. 
Obscene  language  is  dealt  with  under  Cursing,  and  indecent  conduct  by 
prostitutes  under  Prostitute. 

IndefenSUS. — "One  that  is  impleaded  and  refuses  to  make 
answer"  (Tomlins,  Laiv  Bid.). 

Indefinite  Payment. — See  Appropriation  of  Payments. 

Indefinite  Trust. — A  private,  as  distinguished  from  a 
charitable,  trust,  must  be  certain  and  definite — that  is,  the  subject- 
matter  and  the  object  of  the  trust  must  be  definite,  otherwise  the 
Court  will  not  carry  it  into  effect.  A  trust  in  favour  of  charities,  on 
the  other  hand,  will  be  effectuated  although  the  testator  may  have 
left  uncertain  the  particular  mode  by  which  his  intention  is  to 
be  carried  out. 

Indemnity. — A  contract  express  or  implied  "to  keep  a  person 
who  has  entered,  or  is  about  to  enter,  into  a  contract  of  liability  indemni- 
fied against  that  liability  independently  of  the  question  whether  a  third 
person  makes  default  or  not "  {i^er  Davey,  L.J.,  in  Guild  v,  Conrad,  [1894] 
2  Q.  B.  896);  it  thus  differs  from  a  guarantee  {q.v.),  which  is  "a  promise 
to  pay  the  creditor  if  the  principal  debtor  makes  default  in  payment " 
(ibid.).  The  latter  contract,  but  not  the  former,  is  within  sec.  4  of  the 
Statute  of  Frauds.  In  considering  whether  a  contract  comes  within  the 
Statute  of  Frauds  or  not,  it  is  the  substance  not  the  form  which  is 
regarded.  The  object  of  the  contract  is  all  important ;  all  cases  which 
have  been  held  not  to  come  within  the  statute,  though  from  the  form 
of  words  used  they  might  do  so,  are  cases  "where  there  was  a  main 
contract — a  larger  contract — and  the  obligation  to  pay  the  debt  of 
another  was  merely  an  incident  of  the  larger  contract "  (per  Vaughan 
Williams,  L.J.,  in  Harhury  India  Jiitbber  Comb  Co.  v.  Martin,  [1902] 
1  K.  B.  786).  Familiar  examples  of  contracts  of  indemnity  are  policies 
of  fire  and  marine  insurance;  the  insurance  company  in  such  cases 
agreeing  to  make  good  loss  sustained  by  the  assured  (see  Darrell 
V.  Tibbitts,  1880,  5  Q.  B.  D.  560).  Further  instances  of  contracts  of 
indemnity  will  be  found  in  the  law  of  agency ;  an  agent  having  a  right 
to  be  indemnified  by  his  principal  for  all  losses  and  liabilities  properly 
incurred  by  him  in  the  execution  of  the  agency  (see  Principal  and 
Agent).  As  to  the  indemnity  of  trustees,  see  sees.  24  and  45  of  the 
Trustee  Act,  1893 ;  of  partners  inter  se,  see  sec.  24  of  the  Partnership 
Act,  1890,  the  general  principle  applicable  to  these  persons  being  the 
same  as  in  cases  of  ordinary  agency. 

There  are  many  cases  in  which  a  contract  of  indemnity  will  be 
implied  at  common  law.  One  of  the  most  common  instances  is  where 
work  has  been  done  at  the  request  of  a  person ;  in  such  case  the  person 
making  the  request  is  bound  to  indemnify  the  other  (Dugdale  v.  Lovering, 
1875,  L.  K.  10  C.  P.  196).  These  are  true  implied  contracts  based  on  an 
understanding  between  the  parties,  and  unless  such  an  understanding 
can  be  inferred,  there  will  be  no  obligation  to  repay  (see  QuASi- 
Contracts).  Work  and  labour  done  or  money  expended  by  one  man 
to  preserve  or  benefit  the  property  of  another  do  not  alone,  according 
to  English  law,  create  an  obligation  to  repay  the  expenditure  (see  per 
Bowen,  L.J.,  in  Falcke  v,  ScotiisJi  Insurance  Co.,  1886,  34  Ch.  D.  248). 
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"  By  the  law  of  this  country  differmg,  it  is  said,  in  that  respect  from 
the  civil  law,  nolx)dy  can  make  himself  the  creditor  of  another  by  paying 
that  other's  debt  against  his  will  or  without  his  consent "  {j^cr  Willes,  J., 
in  Johnsm  v.  Rmjal  Mail  Steam  Packet  Co.,  1867,  L  R.  3  C.  P.  43).  But 
there  are  many  cases  where  an  inference  of  an  understanding  between 
the  parties  will  l^e  drawn,  and  an  implied  contract  to  indemnify  will 
arise.     Some  of  the  most  common  are  as  follows: — 

(1)  Where  the  plaintiff  has  at  the  defendant's  request  done  some- 
thing which  has  exposed  him  to  a  liability  (Helbronn  v.  IrUernational 
Horse  Agency,  [1903]  1  K.  B.  270)  he  is  entitled  to  be  indemnified 
by  the  defendant  {Dugdale  v.  Lovering,  mpra).  Provided  that  the  thing 
was  not  apparently  illegal,  and  not  such  that  the  plaintiflf  must  be  pre- 
sumed to  have  known  was  illegal  {Beits  v.  Gibhin,  1834,  2  Ad.  &  E.  57 ; 
41  R  R.  381 ;  Palmer  v.  Wick,  [1894]  A.  C.  324 ;  Bnrrawes  v.  Ehodes, 
[1899]  1  Q.  B.  811). 

This  principle  is  not  confined  to  cases  between  principal  and  agent 
{Sheffield  Corporation  v.  Barclay,  [1905]  A,  C.  392),  and  applies  even  if 
the  act  be  done  in  the  performance  of  a  ministerial  duty.  In  the  words 
of  Lord  Davey,  "  Where  a  person  invested  with  a  statutory  or  common- 
law  duty  of  a  ministerial  character  is  called  upon  to  exercise  that  duty 
on  the  request,  direction,  or  demand  of  another  (it  does  not  seem  to  me 
to  matter  which  word  you  use),  and  without  any  default  on  his  own  part 
acts  in  a  manner  which  is  apparently  legal,  but  is  in  fact  illegal  and  a 
breach  of  the  duty,  and  thereby  incurs  a  liability  to  third  parties,  there 
is  implied  by  law  a  contract  by  the  person  making  the  refjuest  to  keep 
indemnified  the  person  having  the  duty  against  any  liability  which  may 
result  from  the  exercise  of  the  supposed  duty"  ([1905]  A.  C.  399,  cited 
by  A.  T.  Lawrence,  J.,  in  Bank  of  EngUrnd  v.  Cxdler,  [1907]  1  K.  B.  906  ; 
cf.  Starkey  v.  Bank  of  England,  [1903]  A.  C.  114;  see  also  Mod  Tri/van 
Ship  Co.  V.  Kruger  &  Co.,  [1907]  A.  C.  272). 

(2)  If  one  joint  debtor  pays  the  whole  debt,  he  can  recover  from  his 
co-debtor  the  latter's  jwrtion  {Edger  v.  Knajrp,  1843,  5  M.  &  G.  753;  63 
R.  R.  469 ;  Kemp  v.  Fiiulen,  1844,  12  M.  &  W.  421 ;  67  R,  R.  384). 

There  is  no  right  of  contribution  between  joint  wrongdoers  {Mrrry- 
loeatlier  v.  Nixon,  1799,  1  S.  L.  C.  398).  There  is,  however,  an  exception 
to  this  last  rule  under  the  Directors'  Liability  Act,  1890  {Slieplicard 
V.  Bray,  [1906]  2  Ch.  235). 

(3)  Wherever  necessaries  are  supplied  to  a  person  who  by  reason  of 
disability  cannot  himself  contract,  the  law  implies  an  obligation  on  the 
part  of  such  person  to  pay  for  such  necessaries  out  of  his  own  property 
{In  re  Rhodes,  1890,  44  Ch.  D.  94,  a  Lunatic ;  In  re  Clabbon,  [1904]  2  Cli. 
465,  an  Infant). 

This  is  apparently  a  case  of  quasi-contract  and  not  a  true  contract 
based  on  consent.  In  Birkenlicad  Cuardians  v.  BrooJces,  1906,  95  L.  T. 
359 ;  4  L.  G.  R.  988 ;  22  T.  L  R.  583,  the  principle  was  extended  to  a 
case  where  a  pauper  of  full  age  had  been  maintained  in  a  workhouse,  and 
was  held  liable  to  repay  the  guardians  for  the  expense  incurred  by  them 
during  the  past  six  years.  In  a  subsequent  case  {Tozerland  v.  West  Ham 
Guardians,  [1907]  1  K.  B.  920)  the  Court  of  Appeal  have  held  that 
the  relationship  between  pauper  and  guardians  is  entirely  statutory 
and  not  contractual,  therefore  it  seems  doubtful  whether  Birkenhead 
Guardians  v.  Brookes,  supra,  would  be  followed. 

For  other  cases  of  implied  contracts  of  indemnity,  see  notes  to 
Lampleigh  v.  Brathwait,  1  S.  L.  C.  141. 
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By  E.  S.  C,  Order  16,  rr.  48  and  55,  a  defendant  who  claims  to  be 
entitled  to  contribution  or  indemnity  over  against  any  person  not  a 
party  to  the  action,  or  against  any  other  defendant  may,  by  leave  of  the 
Court  or  judge  bring  in  such  person  by  a  third-party  notice.  The  word 
"  indemnity  "  here  used  means  an  indemnity  on  some  contract  express  or 
implied,  or  on  some  equitable  principle,  or  under  some  statute  (Birminf/- 
ham  and  District  Zand  Co.  v.  London  and  North- Western  Ely.  Co.,  1886, 
34  Ch.  D.  261).  A  right  to  damages  is  not  a  right  to  indemnity  as  such 
{ibid. ;  see  also  Wynne  v.  Tempest,  1896,  66  L.  J.  Ch.  81,  and  other 
cases  cited  in  notes  to  Order  16,  r.  48,  in  Annual  Practice).  See 
Guarantee;  Principal  and  Surety. 


PEECEDENTS. 


I.  DEED  of  Covenant  and  Charge,  hy  way  of  Indemnity  to  a 
Trustee  making  an  Unauthorised  Investment.'^ 

Recitals.  PARTIES,  A.,  1 ;  B.,  2  :  Whereas  by  virtue  of  an  indenture, 

setSemMit.  ^^-  (being  the  settlement  executed  on  the  marriage  of  the  said  A. 
with  K.  his  present  wife)  the  sum  of  £  stock  (which  was  at 

the  date  of  the  sale  hereinafter  mentioned  standing  in  the  name  of 
the  said  B.  as  the  sole  trustee  of  the  said  settlement,  was  settled 
upon  trust  among  other  things  that   the   said    B.   should    either 

Investment  continue  the  same  in  its  existing  state  of  investment,  or  should, 
with  the  consent  of  the  said  A.,  sell  the  same,  and  invest  the 
proceeds  thereof  in  any  such  stocks,   funds,  or  securities  as  are 

^ach  of     therein  mentioned ;  And  whereas  on  the  day  of 

the  said  B.,  at  the  request  of  the  said  A.,  sold  the  said  stock 

for  the  sum  of  ■£  ,  and  invested  such  sum  in  the  purchase  of 

bonds  of  the  Government  of  ;  And  whereas  it  is  appre- 

hended that  such  sale  and  investment  were  not  authorised  by  the 
said  settlement,  and  were  breaches  of  trust ;  And  whereas  the 

Agreement  said  A.  has  agreed  to  execute  and  give  to  the  said  B.  such  covenant 
of  indemnity  in  respect  of  such  sale  and  investment  as  is  herein- 
after contained :  Recite  title  of  A.  to  "  the  property  mentioned  in 
the  schedule  hereto  "  subject  to  certain  prior  charges ;  And  whereas 
the  said  A.  has  agreed  to  give  the  said  B.  such  charge  upon  the 
said  property  for  the  purpose  of  further  securing  such  indemnity 
as  aforesaid,  as  is  hereinafter  contained  :    NOW  THIS   INDEN- 

witnesseth.  TUEE  WITNESSETH,  that  in  consideration  of  the  premises  the 

Covenant  to  said  A.  hereby  covenants  with  the  said  B.,  at  all  times  hereafter 

indemnity.  •' 

Eight  of  1  As  to  the  right  of  the  trustee  to  indemnity  from  the  beneficiary  in 

indemnit       ^^^^^  ^  ^^^^i  ^^^  ^^^  "^^  ■^'  ■^^^^'  ^-  '^^^     ^^  ^°  ^^®  ^^^'^^  *^^  ^  covenant  of 
emni  y.    jj^^^gj-^-jj^^^y  where  the  trustee  is  himself  a  beneficiary,  see  Evans  v.  Benyon, 

37  Ch.  D.  329.  As  to  the  power  of  the  Court  to  relieve  the  trustee,  see 
the  Judicial  Trustees  Act,  1896,  59  &  60  Vict.  c.  35,  s.  3  ;  Be  Turner, 
[1897]  1  Ch.  596  ;  Perrins  v.  Bellamy,  [1899]  1  Ch.  797  ;  Re  Lord  De 
Clifford's  Estate,  [1900]  2  Ch.  707  ;  Chapman  v.  Browne,  [1902]  1  Ch.  785. 
Where  there  are  two  trustees,  and  the  active  trustee  makes  an  un- 
authorised investment  the  passive  trustee  is  not  entitled  to  indemnity 
from  him  in  the  absence  of  special  circumstances,  as,  for  example,  where 
the  active  trustee  is  a  solicitor  {Bahin  v.  Hughes,  31  Ch.  D.  390). 
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to  indemnify  and  keep  indemnified  the  said  B.,  his  heirs,  executors, 
and  administrators,  from  all  actions,  proceedings,  claims,  and 
demands,  costs,  damages,  and  expenses  on  account  of  the  said 
sale  of  the  said  stock,  or  the  said  investment  in  bonds  of 

the  Government  of  ,  or  of  retaining  the  said  investment 

until  the  said  A.  or  some  other  person  claiming  under  the  said 
settlement  shall  require  the  said  B.  or  other  the  trustees  or  trustee 
for  the  time  being  of  the  said  settlement  to  sell  the  same  or 
otherwise  in  respect  of  the  premises ;  And  the  said  A-  hereby 
Ci^ge-  charges  All  the  property  mentioned  and  described  in  the  schedule 
hereto,  and  all  the  estate  and  interest  of  him  the  said  A.  in  the 
same  property  and  premises,  and  the  rents,  profits,  and  income 
thereof  (subject  to  the  incumbrances  hereinbefore  mentioned),  with 
the  indemnity  of  the  said  B.,  his  heirs,  executors,  and  adminis- 
trators, pursuant  to  the  covenant  in  that  behalf  hereinbefore  con- 
tained in  respect  of  the  measures  referred  to  in  or  within  the  scope 
of  such  covenant. 
In  witness,  &c. 

[Schedule.] 


II.  BOND  by  Limited  Company  to  Indemnify  their  Managing 
Director  in  reaped  of  OuaranUes  given  by  him  to  tlu  Company's 
Banktrg  for  Advances. 

Recitals  WHEREAS   the  said   A.,  at  the   request   of    the  Board    of 

Advances.    Directors  of  the  said  Company,  Limited  (of  which  be  is 

managing  director),  has  signed  or  given,  and  may  hereafter  from 
time  to  time  sign  or  give  bis  promissory  note  or  notes,  or  some 
other  instrument  or  instruments  to  or  in  favour  of  Messrs.  B.  «&  Co. 
(the  bankers  of  the  said  company)  by  way  of  guarantee  or  collateral 
security  for  advances  made,  or  to  be  from  time  to  time  made  by 
the  said  bank  to  or  on  account  of  the  said  company,  or  for  or  in 
respect  of  other  pecuniary  accommodation  to  be  from  time  to  time 

Agreement,  afforded  by  the  said  bank  to  the  said  company  ;  And  whereas  the 
said  company  at  the  request  of  the  said  A.,  and  as  an  inducement 
to  him  to  undertake  such  personal  responsibility  on  behalf  of  the 
said  company  as  aforesaid,  have  agreed  to  give  him  their  bond  in  a 
sufficient  penalty  for  the  purpose  of  indemnifying  him  in  respect 
of  the  liability  so  assumed  and  to  be  assumed  by  him  on  behalf  of 
the  said  company  as  aforesaid,  in  addition  to  any  other  remedy  or 
security  to  which  the  said  A.,  his  heirs,  executors,  or  administrators, 
may  be  or  become  entitled  as  such  surety  or  guarantor  as  aforesaid  : 

Condition.  NOW,  &c.,  that  if  the  said  company  shall  on  demand  repay  and 
make  good  to  the  said  A.,  his  heirs,  executors,  or  administrators, 
all  and  every  the  sum  and  sums  of  money  which  he  or  they  shall 
at  any  time  or  times  hereafter  pay  to  the  said  bank,  or  any  person 
or  persons  whomsoever  by  reason  or  in  respect  of  any  promissory 
note  or  notes,  guarantee  or  guarantees,  or  other  instrument  or 
VOL.  VIL  7 
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instruments  already  signed  or  given,  or  to  be  hereafter  from  time 
to  time  signed  or  given  by  the  said  A,  to  or  in  favour  of  the  said 
bank  on  account  of  advances  made,  or  to  be  made,  or  bills  dis- 
counted or  to  be  discounted  by  them  to  or  on  account,  or  for  the 
accommodation  of  the  said  company,  or  any  other  pecuniary  accom- 
modation which  may  be  afforded  by  them  to  the  said  company, 
and  shall  at  all  times  hereafter  keep  the  said  A.,  his  heirs,  executors, 
and  administrators,  fully  indemnified  against  all  actions,  proceed- 
ings, claims,  demands,  costs,  and  expenses,  by  reason  or  in  respect 
of  any  such  promissory  note  or  notes,  guarantee  or  guarantees,  or 
other  instrument  or  instruments  to  be  signed  or  given  by  the  said 
A.  as  aforesaid  and  so  that  the  above  written  bond  or  obligation 
shall  be  and  remain  a  continuing  security  to  the  said  A.,  his  heirs, 
executors,  and  administrators,  in  respect  of  the  measures  aforesaid, 
notwithstanding  any  change  in  the  partners  or  members  of  the  said 
banking  firm,  and  shall  not  be  deemed  to  be  satisfied,  or  become 
inoperative,  by  reason  of  the  cessation  at  any  time  of  the  guarantees 
given  by  the  said  A.,  as  aforesaid,  but  shall  continue  in  force  or 
revive  in  the  event  of  any  subsequent  renewal  thereof,  Then,  &c. 


III.  DEED  of  Indemnity,   hy  a  Husband  and  Wife,  by  way  of 
Covenant  and  Charge,  against  using  Name  as  Co-Plaintiff. 

Recitals.  PARTIES,  A.  and  B.,  his  wife,  1 ;  C,  2 :  Whereas  the  said 

Action  com-  A.  and  B.,  his  wife,  on  or  about  the  day  of  , 

Xll.GIlC6(i« 

instituted  an  action  in  the  Division  of  the  High  Court  of 

Justice  intituled  A.  v.  D.,  19     ,  A.  No.  ,  wherein  A.,  B.,  and 

C.  were  plaintiffs,  and  D.  was  defendant,  and  thereby  claimed 
specific  performance  of  a  contract  for  the  sale  by  the  plaintiffs  to 
the  defendant  of  certain  hereditaments,  known  as  the 

Use  of  c.'s  estate  ;  And  whereas  the  name  of  the  said  C.  as  such  co-plaintiff 
was  used  without  any  express  authority  from  him,  but  he  is  willing 
that  his  name  should  be  continued  as  such  co-plaintiff  in  the  said 
action,  on  his  being  indemnified   against  all  consequential  costs ; 

Title  to  And  whereas  the  said  B.  is  entitled,  subject  to  the  said  contract 
for  sale,  to  the  said  estate  in  fee-simple,  and  to  the  pro- 

ceeds of  the  sale  thereof,  for  her  sole  and  separate  use :  NOW 

witnesseth.  THIS  INDENTURE  WITNESSETH  that  in  consideration  of  the 

Covenant  of  premises  each  of  them  the  said  A.  and  B.,  his  wife,  hereby  covenants 
indemiuty.    ^  .!<->,,  .i»  i-r.  -x    ^     • 

With  the  said  C,  that  they  the  said  A.  and  B.,  and  their  respective 

heirs  and  executors,  will  at  all  times  hereafter  keep  indemnified  the 
said  C,  his  heirs,  executors,  and  administrators,  against  all  costs, 
damages,  and  expenses  to  be  incurred  in  consequence  of  the  said 
Charge  of  action,  or  anything  in  anywise  relating  thereto ;  And  the  said  B. 
hereby  charges  the  said  estate,  and  the  proceeds  of  the  sale  thereof, 
with  the  payment  to  the  said  C,  his  heirs,  executors,  and  adminis- 
trators, of  all  such  costs,  damages,  and  expenses  as  aforesaid. 
In  witness,  &c. 
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IV.  BOND  of  Indemnity  to  the  Executor  of  an  Obligor  of  a  Lost 
Bond,  on  Payment  of  Money  Secured  tJiereby. 

KNOW  ALL  MEN,  by  these  presents,  that  I  [obligor],  of, 
&c.,  am  bound  to  [obligee],  of,  &c.,  in  the  sum  of  £  ,  to  be 

paid  to  the  said  [obligee],  his  executors,  administrators,  or  assigns, 
or  to  his  or  their  attorney  or  attorneys ;  For  which  payment  I  bind 
myself  by  these  presents ;  Sealed  with  my  seal :  Dated  the 
day  of  ,  19     . 

bond*wMch        Whereas,  by  a  bond  or  obligation  dated  day  of  , 

is  lost.         under   the   hand  and  seal  of  [obligee's  testator],  of,  &c.,   the  said 

[obligee's  testator],  became  bound  unto  the  said  [obligor],  in  the  penal 

sum  of  £  ,  with  a  condition  for  making  the  same  void, 

upon    payment   by   the   said   [obligee's  testcUor],    his   executors   or 

administrators,  unto  the  said  [obligor],  his  executors,  administrators, 

or  assigns,  of  the  sum  of  £  ,  with  interest,  after  the  rate  of 

five  pounds  per  centum  per  annum,  on  the  day  therein  mentioned  : 

obU^Vand  "^^^  WHEREAS  the  said  [obUgee's  testator]  died  on  the  day 

representa-  of  ,  having  duly  made  his  will,  dated  the  day  of 

tion  to  him.  ii,  •         i,-,rT.-i       » 

,  and  thereof  appointed  the  said  [obltgee]  sole  executor, 

who  has  duly  proved  the  same  in  the  Principal  Registry  of  the 

That  prin-   High  Court  of  Justice,  Probate  Division  :  And  whereas  the  said 

cipal  secured      P    .      ,  ,    „  •.,11  1  •  ,  . , 

by  bond  is    principal  sum  of  £  is  still  due  and  owing  upon  the  said 

and  agree-   bond  or  obligation,  and  the  said  [i^Ugor]  having  called  upon  the 

pay  it  on      Said  [obligee],  as  the  executor  of  the  said  [obligee's  testator],  for  the 

of  bond°of    payment  of  the  said  sum  of  £  ,  he  the  said  [obligee]  has 

indemnity,  agreed  to   pay  the  same  accordingly,  in   full  satisfaction  of  all 

principal  and  interest  moneys  due  and  owing  upon  or  by  virtue 

of  the  said  recited  bond  ;  but  the  same  bond  having  been  lost  or 

mislaid,  the  said  [obligor]  has  consented,  upon  such  payment  being 

so  made  to  him  as  aforesaid,  to  enter  into  a  bond,  conditioned  for 

That  tije  indemnity  of  the  said  [Migee]  as  hereinafter  mentioned  :  And 

moneys  •'  l       .?     j 

secured  by  WHEREAS,  in  pursuance  of  the  said  agreement,  the  said  [obligee]  has 

been  paid,    this  day  paid  to  the  said  [obligor]  the  said  sum  of  £  ,  as  he 

JondiUontothe  Said  [obligoi-]  hereby  acknowledges.     NOW  THE  CONDITION 

givini^up    of  the  above-written  bond  or  obligation  is  such,  that  if  the  said 

found,  and  [obUgoi'],  his  heirs,  executors,  or  administrators,  shall,  when  and  so 

iug^e'xecuwr  soon  as  the  said  bond  of  the  said  day  of  ,  shall  be 

fnthe*"*^    found,  deliver  or  cause  to  be  delivered  the  same  unto  the  said 

meantime.    ^oHiggg]^   big   executors   or    administrators,    or    the   executors    or 

administrators   of    the    said    [obligee's  testator]    deceased,    for    the 

purpose   of   being   cancelled ;  And  also   if   the   said   [obligor],   his 

heirs,  executors,  or  administrators,  shall,  from  time  time,  and  at 

all  times  hereafter,  until  the  said  bond  shall  be  so  delivered  up  to 

be  cancelled  as  aforesaid,  keep  indemnified  the  said  [obligee],  his 

heirs,  executors,  and  administrators,  and  the  heirs,  executors,  and 

administrators  of  the  said  [obligee's  testator],  deceased,  and  the  lands 

and  tenements,  goods  and  chattels,  of  them  and  every  of  them, 
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from  and  against  the  said  bond,  and  all  principal  and  interest 
moneys  thereby  secured  as  aforesaid,  and  from  and  against  all 
actions,  costs,  charges,  damages,  and  expenses,  which  he  or  they 
shall  or  may  pay,  bear,  suffer,  sustain,  and  be  put  unto,  for  or  by 
reason  or  on  account  of  the  said  bond,  or  the  principal  and  interest 
moneys  thereby  secured,  or  any  act,  matter,  or  thing  relating 
thereto ;  Then,  the  above-written  bond,  shall  be  void,  or  otherwise 
shall  remain  in  full  force. 


V.  RELEASE  and  Indemnity  hy  some  of  the  Persons  Beneficially 
Interested  under  a  Will,  to  the  Trustees  Carrying  on  the 
Testatm-'s  Trade  vnthout  Authority. 

THIS   INDENTURE  made  the  day  of 

Parties.  BETWEEN  [A.  B.],  of,  &c.,  and  [E.]  his  wife,  and  [J.  B.],  of,  &c.,  of 
Eecitais:  the  One  part,  and  [P.  B.],  [S.  B.]  and  [J.  L.]  [the  trustees],  of,  &c.,  of 
of  wiU;  the  other  part:  Whereas  [testator],  by  his  will,  gave,  devised,  and 
bequeathed  all  his  real  and  personal  estate  unto  and  to  the  use  of 
the  said  [P.  B.],  and  [S.  B.],  and  [M.  N],  their  heirs,  executors, 
administrators,  and  assigns,  upon  trust  to  convert  the  same  into 
money,  and,  after  payment  of  his  debts  and  legacies,  to  pay  one 
equal  fifth  part  of  the  residue  of  the  produce  of  his  said  estate  unto 
his  sister,  the  said  [E.  B.],  for  her  separate  use,  one  other  fifth  part 
unto  his  brother  [G.  B.],  the  like  unto  his  brother  the  said  [J.  B.],  the 
like  unto  the  said  [P.  B.,  one  of  the  trustees],  and  the  like  unto  his- 
niece  [S.  M.]  if  she  should  attain  her  majority,  but  if  she  should 
die  under  age,  then  equally  among  such  of  the  said  [E.  B.],  [G.  B.]^ 
[J.  B.],  and  [P.  B.],  as  should  then  be  living,  the  share  of  the  said 
[E.  B.],  to  be  for  her  separate  use :  And  whereas  the  said  [M.  N.] 
of  probate;  died  in  the  lifetime  of  the  said  testator:  And  whereas  the  said 
[testator]  died  on  the  day  of  19      ^  the  said 

will  was  proved  in  the  district  registry  at  of  the  Probate 

Division,  on  the  day  of  ,  by  the  said  [P.  B.]  and 

me^^t^of new C^'  ^•]'  ^^^  Surviving  executors  therein  named:  And  whereas  by 
trustee;  an  indenture  dated,  &c.,  and  made,  &c.,  the  said  [J.  L.]  was  duly 
appointed  to  be  a  trustee  under  the  said  will,  in  the  room  of  the 
that  trustees  said  [M.  N.],  deceased  as  aforesaid  :  And  whereas  the  trade  of  a 
on  testator's  ,  Carried  on  by  the  said  [testator]  until  his  death,  has  been 

carried  on  by  the  said  [P.  B.]  and  [S.  B.],  and  is  intended  to  be 
carried  on  by  the  said  trustees  until  the  same  can  be  advantage- 
ously sold ;    but  it  is  apprehended  that  the  said  will   does   not 
authorise  the  said  trustees  to  carry  on  the  said  trade,  or  in  other 
respects  to  act  to  the  best  advantage  in  disposing  of  the  said  trust 
oflwoofthe  P'^^P^^^y  :  And  whereas  the  said  [S.  M.]  is  of  the  age  of  sixteen 
cestuisque    years,  and  the  said  [G.  B.]  is  not  of  sound  mind.     NOW  THIS 
SSI.     INDENTURE    WITNESSETH,    that    in    consideration    of    the 
premises,  each  of  them  the  said  [A.  B.],  and  [E.]  his  wife,  [J.  B.], 
Authority  to  and  [P.  B.l,  declares  that  it  shall  be  lawful  for,  but  not  incumbent 

trustees  to  •-  -■ 

carry  on       on,  the  Said  [trustees],  and  other  the  trustees  or  trustee  for  the  time 
being  under  the  said  will,  to  carry  on  the  said  trade  and  do  all 
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usual  acts  for  that  purpose  until  they  or  he  shall  receive  from  the 
said  [E.  B.]  and  [J.  B.],  or  either  of  them,  or  the  executors,  adminis- 
trators, or  assigns  of  either  of  them,  or  of  the  said  [P.  B.],  notice  in 
writing  to  discontinue  the  same  :  And  to  do  such  acts  in  carrying 
on  the  said  business  or  in  relation  thereto,  and  to  sell,  demise, 
and  deal  with  the  said  real  and  personal  estate  of  the  said  [testator], 
or  any  part  thereof,  at  such  time  or  times,  and  upon  such  terms,  on 
credit  or  otherwise,  as  shall  from  time  to  time  be  authorised  in 
writing  by  the  said  [A.  B.],  and  [E.]  his  wife,  [J.  B.],  and  [P.  B.], 
or  any  one  or  more  of  them  :  Provided  that  the  authority  herein- 
before given,  and  the  release  and  covenant  or  agreement  for 
indemnity  against  the  consequences  of  any  acts  done  in  pursuance 
of  such  authority  hereinafter  contained,  shall  not  have  any  opera- 
tion against,  or  be  binding  upon,  any  of  the  said  parties  hereto, 
or  his  or  her  property  or  interest,  except  so  far  as  he  or  she 
individually  may  have  given  such  authority.  And  the  said 
[A.  B.],  and  [E.]  his  wife,  and  [J.  B.]  hereby  release  unto 
the  said  [trv^tees],  and  each  of  them  and  their  respective 
heirs,  executors,  and  administrators  all  present  and  future 
actions,  claims,  and  demands  against  them,  or  any  of  them,  on 
account  of  the  said  trade  having  been  so  carried  on  as  aforesaid,  or 
of  any  involuntary  loss  which  has  been  or  may  be  sustained  in  the 
said  trade,  or  by  reason  of  anything  to  be  done  in  pursuance  of  such 
authority  as  aforesaid  :  And  the  said  [A.  B.],  and  [E.]  his  wife,  and 
[J.  B.],  jointly  and  severally,  and  the  said  [P.  B.],  covenants  with 
the  said  [S.  B.]  and  [J.  L.],  jointly  and  severally,  that  the  said 
covenanting  parties  respectively,  and  their  respective  heirs,  executors, 
and  administrators  and  assigns,  against  all  losses  and  liabilities 
consequential  on  such  trading  as  aforesaid,  or  any  acts  to  be  done 
in  pursuance  of  these  presents,  or  such  authority  as  aforesaid : 
And  that  the  said  trustees  or  trustee  for  the  time  being  may  retain 
or  allow,  and  pay  to  their  or  his  co-trustee  or  co-trustees,  or  to  the 
representatives  of  any  deceased  trustee,  out  of  the  respective  shares 
of  the  said  covenanting  parties  in  the  said  trust  property,  compen- 
sation for  all  such  losses  as  they  or  he  may  sustain  as  aforesaid,  and 
that  such  compensation  shall  be  a  specific  charge  on  such  shares  in 
priority  to  all  other  charges. 
In  witness,  &c. 


Parties. 
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VI.  DEED  of  Covenant  arid  Declaration  of  Trust  of  a  Sum  of 
Stock  Invested  in  the  Names  of  Trustees,  to  Indemnify  a  Purchaser 
of  Lands  against  a  Life  Annuity  diarged  thereon. 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  [vendo7-],  of,  &c.,  of  the  first  part ;  [purchaser],  of,  &c.,  of 
the  second  part ;  and  [trustee],  of,  &c.,  and  [tnistee],  of,  &c.,  of  the 
third  part :  Whereas  under  or  by  virtue  of  the  will  of  [testator], 
late  of,  &c.,  deceased,  the  said  [vendor],  became  seised  of  certain 
messuages,  lands,  and  hereditaments,  situate  at  ,  in  the 
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county  of  ,  for  an  estate  of  fee-simple  in  possession,  free  from 

incumbrances,  except  an  annuity  of  £200,  payable  to  [annuitant], 
of,  &c.,  during  her  life,  by  equal  quarterly  payments  on  the  usual 
quarter  days,  and  charged  on  the  said  premises  by  the  said  will : 
of  sale  and   jt^^jy  WHEREAS  the  Said  [vendo)'']  lately  contracted  with  the  said 

conveyance  l  j  ^ 

to  pur-  [purchasei-]  for  the  sale  to  him  of  the  said  premises  devised  by  the 
said  will,  and  by  an  indenture,  bearing  even  date  herewith,  and 
expressed  to  be  made  between  the  said  [vendor],  of  the  one  part, 
and  the  said  [purchase7'],  of  the  other  part,  the  same  premises 
were,  for  the  consideration  therein  mentioned,  conveyed  to  the 
^l^ f If ^^^ [purchaser]  in  fee-simple:  And  whereas,  upon  the  treaty  for  the 
Bity;  said  purchase,  it  was  agreed  that  the  sum  of  £  should  be 

invested  by  the  said  [vendor]  in  the  names  of  trustees,  to  be  held  by 
them  upon  the  trusts  hereinafter  contained  of  and  concerning  the 
same  by  way  of  an  indemnity  to  the  said  [purchaser]  against  the 
of  purchase  said  annuity  :  And  whereas,  in  pursuance  of  the  said  agreement, 
the  said  [vendor]  has  invested  the  sum  of  £  in  the  purchase, 

in  the  names  of  the  said  [trustees],  of  the  sum  of  £  Con- 

Testatum.  solidated  £3  per  Cent.  Annuities.  NOW  THIS  INDENTURE 
Covenant  WITNESSETH,  that  in  further  pursuance  of  the  said  agreement, 
to  pay  and  in  consideration  of  the  premises,  the  said  [vendor]  covenants 
fndemnity  with  the  Said  [purchaser],  that  the  said  [vendor-],  his  executors, 
theretom.  administrators,  or  assigns,  will  henceforth  pay  the  said  annuity 
of  £  ,  as  and  when  the   same  shall  become  payable  as 

aforesaid,    and    will    indemnify   and   keep   indemnified   the    said 
[purchaser],   his   heirs   and   assigns,   and    other    the    owners    and 
occupiers  of  the  said  premises  comprised  in  the  hereinbefore-recited 
indenture  of  even  date  herewith,  and  every  part  thereof,  against  all 
distresses,  entries,  claims,  demands,  actions,  and  other  proceedings, 
for  the  recovery  of,  or  in  relation  to,  the  said  annuity,  or  any  part 
Further       thereof.     AND  THIS  INDENTURE  ALSO  WITNESSETH,  that 
in  further  pursuance  of  the  said  agreement,  and  for  the  consideration 
Declaration  aforesaid,  it  is  hereby  agreed  and  declared  that  the  said  [trustees] 
stock.  shall  stand  possessed  of  the  said  sum  of  £  Consolidated  £3 

per  Cent.  Annuities  (hereinafter  called  the  trust  funds),  upon  the 
trusts  following,  that  is  to  say  :  Upon  trust,  that  the  said  [trustees], 
or  the  survivor  of  them,  or  the  executors  or  administrators  or  such 
survivor,  or  their  or  his  assigns  (who  are  hereinafter  collectively 
referred  to  as  the  trustees),  shall  either  permit  the  trust  funds  to 
remain  in  their  present  state  of  investment,  or  shall,  at  their 
discretion,  sell  and  dispose  of  the  same  and  invest  the  proceeds 
of  such  sale  in  the  names  of  the  trustees  in  the  purchase  of  any 
parliamentary  stocks  or  funds  of  the  United  Kingdom,  but  not  in 
any  other  investment ;  And  shall  stand  possessed  of  the  said  trust 
funds  and  the  investments  thereof,  and  the  dividends  and  annual 
On  default  income  thereof,  upon  the  trust  following,  that  is  to  say:  Upon 
to  pay  trust  out  of  the  dividends  and  annual  income  of  the  trust  funds,  or 
annua  y.  ^^^  ^£  ^^^  proceeds  of  the  sale  of  a  competent  part  of  the  trust 
funds,  to  pay  all  such  sums  as  shall  be  necessary  from  time  to  time 
for  the  purpose  of  paying  and  keeping  down  the  said  annuity,  as 
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and  when  the  same  shall  beconae  payable  as  aforesaid,  in  case  the 
said  [vendor]  shall  neglect  or  fail  so  to  do  by  the  space  of 
days  after  any  quarterly  payment  of  the  same  shall  become  due, 
and  for  the  purpose  of  indemnifying  and  keeping  indemnified  the 
said  [purchaser],  his  heirs  and  assigns,  and  the  owners  and  occupiers 
for  the  time  being  of  the  said  premises  comprised  in  the  said  inden- 
ture of  even  date  herewith,  and  every  part  thereof,  against  all 
distresses,  entries,  claims,  demands,  actions,  and  other  proceedings 
for  the  recovery  of,  or  in  relation  to,  the  said  annuity,  or  any  part 
thereof :  Provided  always,  that  it  shall  be  lawful  for  the  trustees, 
for  the  purposes  aforesaid,  or  any  of  them,  to  sell  and  convert  into 
money  the  said  trust  funds,  or  any  part  thereof,  as  and  when  occasion 
may  require  :  And  it  is  hereby  agreed  and  declared  that,  subject 
to  the  trusts  aforesaid,  the  trustees  shall  stand  possessed  of  the 
trust  funds  and  the  investments  thereof,  and  the  dividends  and 
annual  income  thereof,  or  so  much  thereof  respectively  as  shall  not 
actually  have  been  required  and  applied  under  the  trusts  and  pro- 
visions hereinbefore  contained  :  Upon  trust,  during  the  life  of  the 
said  [annuitant],  to  pay  the  dividends  and  income  of  the  trust  funds, 
as  and  when  the  same  shall  be  received,  to  the  said  [vendor],  his  execu- 
tors, administrators,  or  assigns ;  And  from  and  after  the  decease  of 
the  said  [anmiitant].  Upon  trust  for  the  said  [vendor]  absolutely : 
Provided  always,  and  it  is  hereby  agreed  and  declared,  that  the 
power  of  appointing  a  new  trustee  of  these  presents  in  the  place  of 
the  said  [Jirst  trustee],  or  of  any  trustee  to  be  hereafter  appointed  in 
his  place,  shall  be  exerciseable  by  the  said  [vendor],  his  executors, 
administrators,   or  assigns,  and  the  power  of  appointing  a  new 
trustee  in  the  place  of  the  said  [second  tinisfee],  or  of  any  trustee  to 
be  hereafter  appointed  in  his  place,  shall  be  exerciseable  by  the  said 
[purchaser],  his  executors,  administrators,  or  assigns :   Provided 
lastly,  that  nothing  herein  contained  shall  operate  to  prejudice 
or  aflfect  the  covenants  for  title  by  the  said   [vendor],  contained 
or  implied  in  the  said  indenture  of  even  date  herewith,  or  any 
liability  of  the  said  [vendor],  under  or  by  virtue  of  the  same. 
In  witness,  &c. 

See  also  Forms  under  Landlord  and  Tenant,  Leaseholds,  and 
Vendor  and  Purchaser. 

Indemnity,    Act   of. — See  Bill  of  Indemnity;  Habeas 
Corpus,  ante,  Vol.  VI.,  p.  468  ;  Martla.l  Law. 


Power  of 
appointing 
new 
trustees. 


Indemnity 
not  to 
affect 
covenants 
for  title. 


Indenture. — See  Deed;  Lease. 

India. — For  legal  purposes  the  term  "India"  means  (1)  British 
India,  and  (2)  territories  of  any  native  prince  or  chief  under  the 
suzerainty  of  His  Majesty,  exercised  through  the  Governor-General  of 
India  or  through  any  governor  or  other  officer  subordinate  to  the 
Governor-General  (see  the  Interpretation  Act,  1889,  52  &  53  Vict, 
c.  63,  s.  18,  subs.  (5),  and  the  Indian  General  Clauses  Act  (10  of  1897), 
8.  3,  cl.  (27)).    The  article  British  India  deals  with  the  first  of  these 
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territories,  viz.,  the  Indian  dominions  of  His  Majesty,  and  the  present 
article  will  be  confined  to  the  second,  viz.,  Indian  Native  State  territory. 
The  Indian  Native  States  are  very  numerous.  They  are  scattered  all 
over  India,  and  cover  an  area  of  680,000  square  miles  (or  more  than  the 
combined  area  of  Germany,  France,  Austria,  Italy,  Belgium,  and  Greece), 
having  a  population  of  66  millions  (being  more  than  the  combined 
population  of  Germany,  Belgium,  and  Greece). 

British  Statute  Law. — Certain  statutes  of  the  Imperial  Parliament 
apply  in  Indian  Native  States ;  e.g.  the  Army  Act,  44  &  45  Vict.  c.  58,  is 
expressly  declared  to  apply  to  His  Majesty's  forces  when  serving  therein 
(see  sees.  180, 190  (21),  as  amended  by  the  Army  (Annual)  Act,  1900),  and 
the  Official  Secrets  Act,  1889,  52  &  53  Vict.  c.  52,  is  expressly  declared 
to  apply  to  British  subjects  wherever  they  may  be;  while  the  Slave 
Trade  Act,  1876,  39  &  40  Vict.  c.  44,  applies  (see  sec.  1)  to  offences 
committed,  inter  alia,  by  subjects  of  Indian  Native  States  outside  British 
territory,  and  the  Foreign  Jurisdiction  Act,  1890,  53  &  54  Vict.  c.  37, 
s.  15,  declares  that  subjects  of  such  States  are  included  within 
the  category  of  persons  enjoying  His  Majesty's  protection.  Other 
statutes  of  the  Imperial  Parliament  empower  the  Governor-General 
of  India  in  Council  to  make  laws,  at  meetings  held  for  legislative 
purposes,  for  the  following  classes  of  persons  in  these  States,  viz. : — 
(1)  Servants  of  the  Government  of  India,  whether  British  subjects  or 
not  (24  &  25  Vict.  c.  67,  s.  22) ;  (2)  British  subjects,  whether  servants 
of  the  Government  of  India  or  not  (28  &  29  Vict.  c.  17,  s.  1);  (3) 
Native  Indian  subjects  of  His  Majesty  (32  &  33  Vict.  c.  98,  s.  1); 
(4)  Native  officers  and  soldiers  in  the  military  service  of  His  Majesty 
(3  &  4  Will.  IV.  c.  85,  s.  73) ;  and  (5)  all  persons  employed  or  serving 
in,  or  belonging  to.  His  Majesty's  Indian  Marine  Service  (47  &  48 
Vict.  c.  38,  ss.  2,  3).  These  powers  have  frequently  been  exercised 
by  the  Governor-General  in  Council,  by  means  of  sections,  inserted  in 
Acts  passed  primarily  for  British  India,  declaring  that  the  Acts  shall 
apply  also  to  persons  of  these  classes ;  e.g.  the  Indian  Penal  Code  (Act 
45  of  1860,  as  amended  by  Act  4  of  1898),  the  Indian  Articles  of  War 
(Act  5  of  1869),  the  European  Vagrancy  Act  (9  of  1874),  the  Indian 
Telegraph  Act  (13  of  1885);  the  Indian  Marine  Act  (14  of  1887);  the 
Indian  Post  Office  Act  (6  of  1898),  and  the  Indian  Kail  ways  Act  (9  of 
1890). 

British  Rules  and  Orders. — The  Governor-General  of  India  in  Council 
is  empowered  by  the  Indian  High  Courts  Act,  1865,  28  &  29  Vict.  c.  15, 
s.  3,  to  authorise  any  of  the  Chartered  High  Courts  at  Calcutta,  Madras, 
Bombay,  and  Allahabad  to  exercise  jurisdiction  in  respect  of  Christian 
subjects  of  His  Majesty  resident  in  any  of  the  Indian  Native  States ; 
and  this  power  was  exercised  in  September  1874  by  an  order  {Gazette  of 
India,  1874,  Part  I.,  p.  485)  authorising  these  Courts  respectively  to 
exercise  original  and  appellate  criminal  jurisdiction  over  European 
British  subjects  of  His  Majesty,  being  Christians,  resident  in  various 
States.  The  Governor-General  in  Council  and  his  local  agents  have 
also  in  many  cases  been  empowered,  by  Acts  passed  by  the  Governor- 
General  in  Council,  to  make  rules  and  orders  for  these  States,  and  these 
powers  have  frequently  been  exercised.  But  the  most  important  and 
far-reaching  authority  for  making  rules  and  orders  for  these  States  is 
the  Indian  (Foreign  Jurisdiction)  Order  in  Council,  1902  (St.  K.  &  0., 
Eev.  1904,  V. — "Foreign  Jurisdiction,"  423),  which  recites  that  His 
Majesty  has,  by  treaty,  grant,  usage,  sufferance,  and  other  lawful  means, 
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powers  and  jurisdiction,  exercised  on  his  behalf  by  the  Governor-General 
in  Council,  in  Indian  territories  not  forming  part  of  British  India,  and 
empowers  the  Governor-General  in  Council  to  make  such  rules  and 
orders  as  may  seem  expedient  for  regulating  the  exercise  of  the  said 
powers  and  jurisdiction  by  (1)  determining  the  law  and  procedure  to 
be  observed,  the  persons  who  are  to  exercise  jurisdiction,  and  the  powers 
to  be  exercised  by  them,  and  (2)  determining  the  Courts,  authorities, 
judges,  and  magistrates  by  whom,  and  regulating  the  manner  in  which, 
any  consequential  jurisdiction  is  to  be  exercised  in  British  India. 
Under  the  Order  in  Council  of  1902,  and,  previously,  under  the  Indian 
Foreign  Jurisdiction  Act,  1879,  and  prior  similar  Acts  (all  of  which  have 
been  repealed  and  are  now  superseded  by  the  Order  of  1902),  large 
numbers  of  rules  and  orders  have  been  made  by  the  Governor-General 
in  Council  for  these  States.  Many  of  such  orders  consist  of  a  simple 
direction  that  specific  Acts  of  British  Indian  Legislatures  shall  apply  in 
particular  territory  mutatis  mutandis. 

Character  of  British  Laws. — The  Acts  of  Parliament  and  Acts  of  the 
Governor-General  of  India  in  Council  which  apply  to  these  States,  and 
the  rules  and  orders  made  thereunder,  may  be  described  as  personal 
laws,  applying  only  to  British  subjects  and  servants ;  while  the  rules 
and  orders  made  under  the  Order  in  Council  of  1902,  or  under  the  Acts 
which  it  has  superseded,  may  generally  be  described  as  territorial  laws, 
since  they  apply,  as  a  rule,  to  all  persons  in  the  area  affected,  whether 
British  subjects  or  servants  or  not. 

Classes  of  Territory. — The  extent  to  which  the  powers  for  making 
rules  and  orders  has  been  exercised  varies  considerably  in  different 
territories,  according  to  (1)  their  status  from  the  point  of  view  of  British 
law  and  (2)  the  responsibility  assumed  by  the  Governor-General  in 
Council  for  their  administration.  In  two  cases  (Berar  and  four  districts  in 
non-British  Baluchistan),  what  may  be  described  as  whole  provinces  are 
entirely  under  British  administration,  and  are  for  all  practical  purposes, 
though  not  from  the  legal  point  of  view,  British  territory.  Berar  is 
held  by  the  British  Government  under  a  perpetual  lease  granted  by  the 
Nizam  of  Hyderabad,  and  is  governed  by  the  Chief  Commissioner  of  the 
Central  Provinces  in  the  same  way  as  the  Central  Provinces  (which  are 
British  territory)  themselves ;  the  only  difference  being  that  legislation 
for  the  Central  Provinces  takes  the  form  of  Acts  passed  by  the 
Governor-General  in  Council,  while  the  legislation  for  Berar  consists 
of  rules  and  orders  made  under  the  Order  in  Council  of  1902,  which 
adapt,  or  are  framed  on  the  same  lines  as,  the  said  Acts.  The  Quetta, 
Zhob,  and  Bolan  Pass  Districts,  and  the  Sinjaur  and  liailway  District,  in 
non-British  Baluchistan,  are  governed  by  the  Agent  to  the  Governor- 
General  in  Baluchistan  in  the  same  way  as  British  Baluchistan ;  the 
only  difference  being  that  legislation  for  British  Baluchistan  takes  the 
form  of  Acts  and  llegulations  passed  by  the  Governor -General  in 
Council  under  the  Indian  Councils  Act,  1861,  24  &  25  Vict.  c.  67,  and 
amending  Acts,  and  under  the  Government  of  India  Act,  1870,  33 
&  34  Vict.  c.  3,  respectively,  while  the  legislation  for  the  four  districts 
referred  to  consists  of  rules  and  orders,  made,  formerly  under  the  Indian 
Foreign  Jurisdiction  Act,  1879,  and  now  under  the  Order  in  Council  of 
1902,  which  adapt,  or  are  framed  on  the  same  lines  as,  the  said  Acts 
and  Kegulations.  In  other  cases  the  areas  for  which  rules  and  orders 
of  a  territorial  character  are  made  may  be  grouped  as  (1)  lands  occupied 
by  railways;  (2)  British  cantonments;  (3)  buildings  and  appurtenant 
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lands  occupied  by  British  political  residents  or  agents  and  their  estab- 
lishments ;  (4)  canal  lands ;  (5)  coalfields ;  and  (6)  salt  sources.  In  all 
cases  in  which  jurisdiction  of  this  territorial  character  is  exercised  by 
the  British  Government,  a  cession  of  jurisdiction  (either  express  or,  as 
in  the  case  of  some  cantonments,  implied)  by  the  native  chief  is  the 
basis  of  the  action  taken.  As  to  such  cessions,  see  Muhammad  Yiisuf- 
ud-din  V.  The  Queen- Empress,  1897,  L.  K.  24  I.  A.  137. 

Appeal  to  Privy  Council. — The  Judicial  Committee  of  the  Privy 
Council  hears  appeals  from  decisions  of  British  Courts  exercising  final 
jurisdiction  in  Indian  Native  States,  except  in  certain  cases  where  the 
jurisdiction  exercised  is  of  a  political  rather  than  a  judicial  character 
(Hemchand  Derchand  v.  Azam  Saharlal  Chhotamlal,  1905,  L.  E.  33  I.  A.  1). 
The  only  Indian  legislation  which  regulates  such  appeals  is  that  contained 
in  the  Code  of  Civil  Procedure  (Act  14  of  1882),  c.  xlv.,  and  the  Indian 
Limitation  Act  (15  of  1877),  Sched.  II.  art.  177,  which  have  been  applied, 
by  order,  to  some  areas  in  such  States.  But  even  this  legislation  is 
expressly  declared  not  to  affect  any  rules  made  by  His  Majesty  in 
Council  or  by  the  Judicial  Committee  of  the  Privy  Council,  and  not 
to  bar  the  full  and  unqualified  exercise  of  His  Majesty's  pleasure  in 
receiving  or  rejecting  appeals  to  His  Majesty  in  Council ;  and  the  con- 
ditions of  appeal  from  British  Courts  in  Indian  Native  States  to  the 
Privy  Council  are  consequently  to  be  gathered  from  the  rules  and 
practice  of  the  Council  rather  than  from  enactments  of  the  Indian 
Legislature. 

Laius  made  hy  Native  Chiefs. — The  State  of  Mysore  was  under  British 
management  from  1831  to  1881,  on  behalf  of  the  Maharaja,  and  during 
that  period  a  number  of  Acts  passed  by  the  Governor- General  in 
Council  for  British  territory,  and  some  passed  by  the  Governors  of 
Madras  and  Bombay  in  Council  and  the  Lieutenant-Governor  of  Bengal 
in  Council,  were  applied  to  the  State  by  order  of  the  Governor-General 
in  Council.  These  applied  enactments  continue  in  force  in  Mysore  by 
virtue  of  a  clause  in  the  instrument  by  which  the  government  of  the 
State  was  transferred  to  the  Maharaja ;  and  the  Maharaja's  Government 
has  since  passed  a  number  of  Kegulations  adapting  further  Acts  of 
British  Indian  Legislatures  to  the  State.  In  other  Native  States  there 
has  been  no  such  wholesale  adaptation  of  British  enactments,  and 
information  as  to  their  legislation  is  not  readily  obtainable. 

[Boohs  of  Reference. — As  to  the  laws  in  force  in  Indian  Natives  States, 
see  Macpherson's  British  Enactments  in  force  in  Native  States,  6  vols., 
Calcutta,  1899-1900;  and  as  to  appeals  to  the  Privy  Council,  see 
Safford  and  Wheeler's  Practice,  London,  1901.  For  treaties  with  Indian 
Native  States,  see  Aitchison's  Collection  of  Treaties,  Engagements,  and 
Sanads  Relating  to  India  and  Neighbouring  Countries ;  and  for  accounts 
of  the  relations  between  the  British  Government  and  these  States  from 
the  historical  and  political  point  of  view,  see  Lee-Warner's  Protected 
Native  States  of  India,  and  Tupper's  O^ir  Indian  Protectorate.'] 

Indian  Appeals. — See  Pkivy  Council. 

Indian  Army. — By  the  Government  of  India  Act,  1858,  21  & 
22  Vict.  c.  106,  which  vested  the  territories  and  government  of  the  East 
India  Company  in  His  Majesty,  the  military  and  naval  forces  of  the 
Company,  and  all  persons  thereafter  enlisting  therein,  were  to  continue 
subject  to  all  Acts  of  Parliament,  laws  of  the  Governor-General  in 
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Council,  and  articles  of  war,  etc.,  as  had  then  been  passed.  The  regular 
British  troops  of  the  King  serving  in  India  were  subject  to  the  Annual 
Mutiny  Act,  as  if  they  were  in  England.  The  European  troops  of  the 
Company  raised  for  service  in  India  only  were  subject  to  a  perpetual 
Mutiny  Act  passed  by  the  Imperial  Parliament.  The  native  Indian 
forces  were  subject  to  a  military  law  different  from  both.  In  1863  the 
two  European  forces  were  brought  under  the  Mutiny  Act,  and  three 
years  previously  the  system  of  recruiting  European  troops  for  service  in 
India  only  was  abolished  by  23  &  24  Vict.  c.  100,  which  made  the 
raising  of  European  forces  for  service  only  in  India  illegal.  The  native 
Indian  forces  continued,  and  are  still,  under  their  own  Mutiny  Act  and 
Articles  of  War.  These  articles  are  contained  in  Act  5  of  the  Legislative 
Acts  of  1869,  and  in  Act  12  of  1894  (the  Indian  Articles  of  War 
Amendment  Act,  1894),  [as  amended  by  the  Indian  Articles  of  War 
(Amendment)  Acts,  1900,  1901,  1904,  1905].  Sec.  180  of  the  Army 
Act,  1881,  44  &  45  Vict.  c.  58,  provides  that  nothing  therein  shall 
prejudice  or  affect  the  Indian  military  law  respecting  officers  or  soldiers, 
or  followers,  in  the  Indian  forces  being  natives  of  India ;  and  on  the 
trial  of  all  offences  committed  by  any  such  native  officer,  soldier,  or 
follower,  reference  shall  be  had  to  the  Indian  military  law,  and  to  the 
established  usages  of  the  service ;  but  courts-martial  for  such  trials  may 
be  convened  in  pursuance  of  this  Act.  That  is  to  say,  that  the  law 
administered  is  that  of  the  Indian  Articles  of  War,  etc. ;  but  the  officer 
convening  the  Court  may  be  such  an  officer  as  is  authorised  by  the  Army 
Act  to  convene  it  (see  Courts-Maktial).  No  British-born  subject,  on 
the  other  hand,  or  any  legitimate  Christian  lineal  descendant  of  that 
subject,  whether  in  the  paternal  or  maternal  line,  is  to  be  triable  or 
punishable  thereby,  but  such  persons  belonging  to  the  Indian  army  are 
triable  and  punishable  as  if  they  belonged  to  the  British  forces.  This  is 
the  combined  effect  of  the  Army  Act  and  the  Indian  Articles  of  War 
[see  Army  Act,  1881,  sees.  180, 190  (22) ;  Indian  Articles  of  War  (Act  5 
of  1869,  Part  I.,  cl.  (d))].  Moreover,  by  the  latter  it  is  provided  that  the 
articles  shall  not  render  any  American  or  any  Christian  European,  not 
being  British  born,  or  any  Christian  legitimate  lineal  descendant  of  such 
American  or  European,  whether  in  the  paternal  or  maternal  line,  triable 
by  a  court-martial  composed  of  native  commissioned  officers.  All  such 
persons  must  be  tried  by  European  officers  only.  All  the  other 
persons  subject  to  the  Indian  articles  are  governed  by  them  wherever 
they  may  be  serving  (sec.  180,  subs,  (b)  Army  Act,  1881) ;  and  every 
person  enlisted  under  the  Indian  articles  swears  to  serve  and  go 
wherever  he  is  ordered,  by  land  or  sea.  Whether  the  Indian  troops, 
however,  can  constitutionally  be  employed  by  the  Crown  in  time  of 
peace  outside  India  is  a  disputed  question.  It  arose  in  1878,  when 
Indian  troops  were  ordered  to  Malta ;  and  the  discussion  mainly  turned 
upon  the  construction  of  the  words  in  the  Mutiny  Act,  and  now  in  the 
Annual  Army  Acts,  empowering  the  Crown  to  raise  a  certain  number  of 
troops,  "  exclusive  of  the  numbers  actually  serving  within  His  Majesty's 
Indian  possessions."  Lord  Selborne  contended  that  by  these  words  the 
native  Indian  army  was  excluded  from  the  Crown's  control  outside 
India  in  time  of  peace,  without  the  assent  of  Parliament ;  Lord  Cairns, 
on  the  other  hand,  maintained  that  the  Act  excludes  not  the  Indian 
native  army  at  all,  but  the  European  forces  actually  serving  in  India  for 
the  time  being  (see  Hansard,  Pari.  Deb.,  No.  240,  pp.  187-348  and  362- 
614).     It  is  quite  clear  that  they  could  not  be  introduced  into  the 
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United  Kingdom  in  time  of  peace  without  consent  of  Parliament  under 
the  terms  of  the  Army  Acts.  As  to  their  employment  outside  India,  it 
is  also  clear  by  sec.  55  of  the  Government  of  India  Act,  that  except  for 
preventing  or  repelling  actual  invasion  of  the  Indian  possessions,  or 
under  other  sudden  and  urgent  necessity,  the  revenues  of  India 
cannot,  vsrithout  the  consent  of  both  Houses  of  Parliament,  be  made 
applicable  to  defray  the  expenses  of  any  military  operation  carried 
on  beyond  the  external  frontiers  of  such  possessions.  By  sec.  54,  also, 
of  the  Government  of  India  Act,  when  any  order  is  sent  to  India 
directing  the  actual  commencement  of  hostilities  by  the  forces  in  India, 
the  fact  of  such  order  having  been  sent  is  to  be  communicated  to 
Parliament  within  three  months,  if  Parliament  be  sitting,  unless  such 
order  shall  have  been  in  the  meantime  revoked  or  suspended;  and  if 
Parliament  be  not  sitting  at  the  end  of  such  three  months,  then  within 
one  month  after  the  next  meeting  of  Parliament. 

Certain  modifications  of  the  Army  Act,  1881,  in  its  application  to 
Europeans  serving  as  officers,  and  other  persons  belonging  to  the  Indian 
forces,  such  as  medical  and  other  special  service  officers,  who  are  not 
subject  to  the  Indian  military  law  and  articles  of  war,  are  made  by  sec. 
180  of  that  Act.  When  the  Army  Act,  1881,  was  passed,  there  was  in 
each  of  the  Presidencies  of  Madras  and  Bombay  a  separate  commander- 
in-chief  of  the  armies  of  those  Presidencies;  but  by  the  Madras  and 
Bombay  Armies  Act,  1893,  56  &  57  Vict.  c.  62,  the  offices  of  the  pro- 
vincial commanders-in-chief  were  abolished,  and  it  was  enacted  that  for 
the  purposes  of  sec.  180  of  the  Army  Act,  1881,  the  commander-in-chief 
of  the  forces  in  India  should  be  deemed  to  be  the  commander-in-chief 
in  each  Presidency.  In  the  Army  (Annual)  Act,  1895,  58  Vict.  c.  7, 
which  made  certain  amendments  to  the  Army  Act,  1881,  the  necessary 
alteration  of  words  in  sec.  180  required  to  meet  the  altered  conditions 
was  enacted. 

[Authorities. — Anson,  Law  and  Custom  of  the  Constitution,  2nd  ed., 
pp.  280,  360,  361;  Hansard,  swpra ;  Manual  of  Military  Law,  War 
Office,  1899.] 

Indian  Civil  Service— The  civil  department  of  the  govern- 
ment of  British  India,  embracing  certain  judicial,  revenue,  and  secretarial 
officers,  formerly  known  as  the  Covenanted  Civil  Service.  Admission 
to  the  Indian  Civil  Service  is  now  by  competitive  examination  held  in 
England  under  regulations  issued  by  His  Majesty's  Secretary  of  State  for 
India  in  Council,  under  the  powers  conferred  by  sec.  32  of  the  Government 
of  India  Act,  1858,  21  &  22  Vict.  c.  106.  Under  these  regulations  (which 
are  set  out  in  the  official  India  List)  no  person  is  eligible  for  examination 
for  admission  to  the  service  unless  (1)  he  is  a  natural-born  subject  of 
His  Majesty ;  (2)  his  age  will  be  above  twenty-two  and  under  twenty- 
four  years  on  the  first  day  of  August  in  the  year  in  which  the  examina- 
tion is  held;  (3)  he  has  no  disease,  constitutional  affection,  or  bodily 
infirmity  unfitting  him,  or  likely  to  unfit  him,  for  service  in  India ;  and 
(4)  he  is  of  good  moral  character.  On  the  Civil  Service  Commissioners 
being  satisfied  on  these  points,  the  candidate  is  admitted  to  the  examina- 
tion (which  is  held  in  London  in  August  of  each  year),  on  payment  of 
the  prescribed  fee  (£6).  Probationary  candidates  are  selected  from  those 
examinees  who  obtain  the  highest  aggregate  number  of  marks  in  an  open 
competitive  examination,  and  those  thus  selected,  before  proceeding  to 
India,  are  on  probation  for  one  year,  during  which  they  are  tested  as  to 
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their  proficiency  in  riding,  and  at  the  end  of  which  they  have  to  undergo 
a  compulsory  examination  on  (1)  Indian  Penal  Code,  (2)  Code  of  Criminal 
Procedure,  (3)  Indian  Evidence  Act,  (4)  Indian  history,  (5)  principal 
vernacular  language  of  the  province  to  which  the  candidate  is  assigned, 
and  in  two  of  certain  optional  subjects  comprising  Hindu  and  Muham- 
madan  Law  and  Eastern  languages.  This  is  known  as  the  final 
examination,  and  the  combined  marks  of  this  and  the  open  competitive 
examination  determine  seniority  in  the  service.  Successful  candidates 
are  then  entitled  to  be  appointed  to  the  service,  and  are  allotted  to  the 
various  provinces. 

In  addition  to  those  officials  who  form  the  service,  formerly  known 
as  the  Covenanted  Civil  Service,  there  are  also  others  of  a  lower  grade, 
called  statutory  civil  servants,  who  must  be  natives  of  India,  and  who 
may  be  appointed  to  certain  offices  without  certificates  from  the  Civil 
Service  Commissioners  under  the  powers  conferred  by  sec.  6  of  the  India 
(Laws  and  Regulations)  Act,  1870. 

Questions  relating  to  the  pay,  leave  of  absence,  pension,  etc.,  of  the 
Indian  civil  servants  are  dealt  with  in  the  Civil  Service  Regulations,  a 
very  full  abstract  of  which  is  given  in  the  India  List. 

See  the  Manual  of  Rules  and  Regulations  applicable  to  members  of 
the  service,  issued  by  authority,  and  obtainable  from  Constable  &  Co., 
16  James  Street,  Haymarket,  S.W.,  and  the  India  Office  List  (annual). 

Indian  Council. — See  British  India ;  India. 

Indian  Law. — See  British  India;  India;  Hindu  Law; 
Mohammedan  Law. 

Indian  Railways. — Certain  investments  in  the  debenture  or 
ordinary  stocks  and  certain  annuities  of  Indian  railways,  are  authorised 
to  be  made  by  trustees  by  the  Trustee  Act,  1893,  56  «fe  57  Vict.  c.  53,  s.  1, 
sub-sees,  (t),  {j),  and  {k).  They  are  railways  in  regard  to  which,  in  one 
form  or  another,  and  under  various  conditions,  the  Government  of  India 
either  pays,  or  guarantees  the  payment  of,  the  interest  to  the  holders  of 
the  stock,  which,  by  the  definition  clause,  includes  fully  paid-up  shares. 
There  are  six  Indian  railways  under  subs,  {i),  the  interest  on  whose 
debenture  stock  is  thus  paid  or  guaranteed  by  the  Secretary  of  State 
in  Council  of  India. 

There  are  three  under  subs,  (y),  which  were  purchased  by  the 
Government,  for  which  the  purchase  was  in  part  effected  by  means  of 
terminable  annuities  charged  on  the  revenues  of  India.  Tliey  are  those 
mentioned  in  that  sub-section  as  the  "  B,"  "  C,"  and  "  D  "  annuities.  The 
"  B  "  annuities  of  these  railways  (the  Eastern  Bengal,  the  East  Indian  and 
the  Scinde,  Punjaub  and  Delhi)  have  a  sinking  fund,  and  the  annuitants 
get  back  at  the  termination  of  the  annuities  the  principal  at  the  time 
of  their  creation.  The  "  C  "  and  "  D  "  annuities  are  tliose  of  the  East 
Indian  Railway  Company,  the  latter  being  the  deferred  annuities,  and 
the  former  annuities  comprised  in  the  register  of  annuitants,  of  the 
East  Indian  Railway  Company.  The  "  A  "  annuities  of  these  railways 
are  not  authorised  by  the  statute. 

Under  subs,  {h)  comes  the  ordinary  stock  of  any  railway  company 
upon  which  a  fixed  or  minimum  dividend  in  sterling  is  paid,  or  guar- 
anteed, by  the  Secretary  of  State  in  Council  of  India,  or  upon  the 
capital  of  which  the  interest  is  so  guaranteed. 
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It  is  to  be  noticed  that  if  the  Government  should  purchase  other 
railways,  other  "B"  annuities  might  be  created,  and  would  then  fall 
under  subs.  {j).  But  the  Government  did  not  follow  the  plan  in  1890 
when  the  South  Indian  Railway  Purchase  Act,  1890  (53  Vict.  c.  6), 
empowered  money  to  be  raised  in  the  United  Kingdom  by  the  Secretary 
of  State  in  Council  of  India  for  the  purchase  of  that  railway. 

{^Authority. — Marrack  and  Mathieson,  Statutory  Trust  Investment 
Guide.'] 

Indian  Registration  Acts. — A  system  of  registration  of 
deeds  has  been  in  operation  in  India  for  over  a  century.  The  statutes 
now  in  force  dealing  with  the  subject  are  the  Indian  Registration  Act, 
1877,  and  the  Transfer  of  Property  Act,  1882,  under  which  local 
registries  are  established  in  each  district.  The  registration  of  certain 
documents  is  compulsory ;  in  the  ease  of  others  registration  is  optional. 
In  the  former  class  are  included  transfers  of  tangible  immoveable  pro- 
perty of  the  value  of  100  rupees  and  upwards,  transfers  of  reversions  or 
other  intangible  things  of  whatever  value,  leases  from  year  to  year  or  for 
any  term  exceeding  one  year;  in  the  second  class  are  included  leases 
for  any  term  not  exceeding  one  year,  transfers  of  moveable  property, 
and  wills.  In  general,  registration  of  documents,  other  than  wills,  must 
be  effected  within  four  months  from  the  date  of  execution,  from  which 
date  they  operate,  not  from  the  date  of  registration.  Documents  the 
registration  of  which  is  compulsory  have  no  effect  unless  registered; 
certain  other  documents  which  are,  although  not  required  to  be, 
registered  take  priority  over  unregistered  documents  relating  to  the 
same  property.  For  the  repeals  and  amendments  to  these  Acts,  see 
Chronological  Tables  of  Indian  Enactments,  (Calcutta,  1905-1906). 

Indian  Stock. — Stock  created  under  the  authority  of  a  number 
of  Acts  of  Parliament,  and  issued  by  the  Secretary  of  State  in  Council  of 
India  charged  on  the  revenues  of  India. 

By  the  Trustee  Act,  1893,  s.  1,  a  trustee  may,  unless  expressly 
forbidden  by  the  instrument  (if  any)  creating  the  trust,  invest  any  trust 
funds  in  his  hands  in,  among  other  securities,  India  three  and  a  half 
per  cent,  stock,  India  three  per  cent,  stock,  or  in  any  other  capital  stock 
which  may  at  any  future  time  be  issued  by  the  Secretary  of  State  in 
Council  of  India  under  statutory  authority,  and  charged  on  the  revenues 
of  India. 

Indian  Government  loans  are  either  —  (1)  Sterling  issues;  or  (2) 
rupee  issues.  The  great  bulk  of  the  sterling  issues  is  composed  of 
three  and  a  half,  three,  and  two  and  a  half  per  cent,  stock.  The  three 
and  a  half  per  cent,  stock  (£62,418,248)  is  redeemable  on  and  after 
January  5,  1931,  upon  one  year's  notice  by  the  Secretary  of  State.  The 
three  per  cent.  (£66,724,530)  is  redeemable  on  and  after  October  5, 1948, 
upon  one  year's  notice.  The  two  and  a  half  per  cent.  (£11,892,207)  is 
redeemable  on  and  after  October  5,  1923.  All  three  kinds  of  stock  are 
either  inscribed  or  in  certificates  to  bearer,  and  transfers  are  free  of 
stamp  duty.  The  rest  of  the  stock  (about  £7,000,000)  is  in  the  form 
of  irredeemable  stock  or  bearer  debentures  for  various  Indian  railways. 

The  rupee  issues  amount  to  about  l,300,000,000Rs.,  being  principally 
three  and  a  half  per  cent.  (955,223,000Rs.)  issued  in  1894  in  substitution 
for  the  existing  four  per  cents.'  loan,  repayable  at  any  time  after  three 
months'  notice.      The  three  per  cents.  (110,712,100Rs.)   were  issued 
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1896-1897,  repayable  on  three  months'  notice  any  time  after  December 
31,  1916.  The  three  and  a  half  per  cents.  (186,312,300Rs.)  issued  in 
1900  in  India  (partly).  The  loan  cannot  be  discharged  before  December  31, 
1920,  nor  until  the  expiration  of  three  months  after  notice  of  payment. 
The  rest  of  the  rupee  issues  were  for  the  purpose  of  lending  money  for 
construction  and  maintenance  of  native  State  railways. 

Note. — In  Stock  Exchange  transactions  in  rupee  bonds  the  rupee  is 
taken  at  2s.,  but  the  seller  is  now  allowed  for  accrued  interest  at  the 
rate  of  Is.  4d.  per  rupee,  instead  of  2s.  per  rupee  as  formerly. 

[See  the  Stock  Exchange  Year-Book.'] 

Indians,  North  American.— The  Spanish  discoverers 
of  America,  imagining  that  they  had  arrived  on  the  eastern  coast  of 
Asia,  gave  the  name  of  Indians  to  the  inhabitants  whom  they  found  in 
possession.  The  Red  Indians,  though  not  numerous  (there  are  now 
300,000  in  the  United  States  and  about  100,000  in  Canada),  form  a 
well-marked  division  of  the  human  race.  Their  marriage  customs  afford 
an  illustration  of  primitive  ideas  of  kinship ;  but  the  tribes  have  now 
for  the  most  part  adopted  Christian  habits.  Land  they  have  been 
accustomed  to  regard  as  belonging  to  the  tribe ;  each  efficient  member 
of  the  tribe  has  a  right  to  a  share ;  but  the  shares  are  not  equal,  and 
an  unworthy  individual  may  be  excluded  altogether.  The  powers  of 
the  chiefs  and  of  tribal  councils  are  not  exactly  defined. 

When  Englishmen  began  to  form  settlements  in  America,  they 
claimed  for  the  Crown  full  sovereignty  over  the  lands  occupied,  and 
they  did  not  recognise  any  proprietary  right  in  the  natives.  They 
recognised  the  tribes  as  dependent  or  friendly  nations,  and  entered  into 
treaties  with  them;  the  rights  secured  to  the  Indians  under  such 
treaties  were  described  and  upheld  by  Chief-Justice  Marshall  in  the 
case  of  The  Cherokee  Nation  v.  The  State  of  Georgia,  1831,  5  Peters,  1 ;  see 
also  the  cases  cited  in  Wheaton's  International  Law,  ch.  ii.  In  the  United 
States  the  Indians  have  often  been  driven  from  their  homes  by  the 
advance  of  immigration,  and  many  petty  wars  have  been  the  result. 
In  Canada,  where  the  population  is  much  less  dense,  the  relations 
between  white  men  and  red  men  have  been  more  friendly.  All  the 
colonies  now  forming  the  Dominion  of  Canada  have  legislated  for  the 
benefit  of  the  Indians ;  the  general  objects  of  legislation  have  been  to 
reserve  certain  lands  for  Indian  occupation ;  to  prevent  white  men  from 
purchasing  or  settling  in  the  reserved  territories  ;  to  prohibit  the  impor- 
tation of  spirits ;  and  to  make  such  provision  for  education,  etc.,  as  the 
tribes  were  willing  to  accept.  Indians  living  in  tribes,  or  in  receipt  of 
Government  subsidies,  have  usually  been  excluded  from  electoral  rights. 
By  the  British  North  America  Act,  1867,  s.  91,  subs.  24,  Indians  and 
lands  reserved  for  Indians  are  among  the  subjects  placed  under  the 
legislative  authority  of  the  Dominion ;  but  this  does  not  preclude  a 
province  from  claiming  a  beneficial  interest  in  such  lands  {St.  Catherine's 
Milling  Co.  v.  K,  1889,  14  App.  Cas.  46),  which  case  was  approved  when 
the  following  circumstances  were  under  consideration : — Lands  in  Ontario 
surrendered  by  the  Indians  under  the  Treaty  of  1873  belong  in  full 
beneficial  interest  to  the  Crown  as  representing  the  province,  subject 
only  to  certain  privileges  of  the  Indians  reserved  by  the  treaty.  The 
Crown  can  only  dispose  thereof  on  the  advice  of  the  Ministers  of  the 
province  and  under  the  seal  of  the  province  (Ontario  Mining  Company 
V.  Seyhold,  [1903]  A.  C.  73). 
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[^Authorities. — For  Indian  customary  law,  see  the  works  of  Schoolcraft, 
and  the  reports  of  the  Smithsonian  Institute,  Numerous  documents 
bearing  on  the  legal  rights  of  the  Indians  were  printed  for  the  Judicial 
Committee  of  the  Privy  Council  in  the  St.  Catherines  Milling  Com-pany's 
Case,  cited  above,  and  in  an  arbitration  on  a  boundary  question  between 
Ontario  and  Manitoba,  referred  to  the  Committee  in  1883.] 

Indica.vi't. — A  writ  in  the  nature  of  a  prohibition  (§'.v.)  which 
lay  at  the  instance  of  a  patron,  and  was  directed  to  the  Ecclesiastical 
Courts,  prohibiting  them  from  adjudicating  in  certain  cases  where  the 
right  of  patronage  came  in  question  (3  Black.  Com.,  91). 


Indictment. 


TABLE  OF  CONTENTS. 


Preliminary 

112 

Descriftion 

of  Money 

121 

Subject-Matter  . 

114 

Oivnership 

121 

Commencement    . 

115 

Persons     . 

123 

Venue  

115 

Place 

123 

Statement   .... 

116 

Time 

124 

Averments 

116 

Value  or  Price 

124 

Offences  to  he  included 

116 

Words 

125 

Joinder  of  Charges  . 

117 

Conclusion  . 

125 

Description  of  Clianjes     . 

119 

Demurrers . 

125 

„             Chattels     . 

120 

Pleas  . 

126 

„             Documents 

120 

Replications 

126 

„             Intent 

120 

Prelim 

Precedents . 
[INARY. 

126 

The  law  of  England  differs  from  that  of  Scotland  and  all  continental 
States  in  the  fact  that,  as  a  general  rule,  no  person  can  be  put  on  his 
trial  before  a  petty  jury  for  crime  except  upon  a  written  accusation 
made  against  him  by  a  grand  jury  of  twelve  or  more  men,  not  lawyers, 
resident  in  the  district  in  which  the  trial  is  to  take  place :  i.e.  popular 
and  not  official  opinion  is  an  essential  element  in  this  initial  step  in 
criminal  procedure.  See  also  Coroner.  This  written  accusation  has 
from  very  early  times  been  styled  an  indictment  (indictamentum),  as 
distinguished  from  (1)  an  information  charging  an  offence  against  Crown 
or  revenue,  made  without  intervention  of  a  grand  jury;  (2)  from  a 
declaration  or  complaint  by  a  subject  as  to  some  civil  wrong  cognisable 
by  the  common  law ;  and  (3)  a  bill  in  Chancery,  setting  forth  grievances 
for  which  civil  equitable  relief  was  sought. 

The  origin  of  this  procedure  has  been  the  subject  of  much  learned 
speculation,  the  results  of  which  are  stated  from  different  points  of  view 
in  Huband  on  Grand  Juries  in  Ireland,  pp.  3-22,  and  by  Pollock  and 
Maitland  (Hist.  Ung.  Law,  vol.  ii.  pp.  644-652)  and  Pike  (Hist.  Crime, 
vol.  i.  pp.  120,  206;  1  ^ie^h.  Hist.  Cr.  Laiu,  251-272). 

By  the  time  of  Henry  ii.  the  practice  was  established  that  offences 
should  be  presented  in  the  eyre,  or  on  the  sheriff's  tourn  by  an  inquest 
of  at  least  twelve  legates  homines,  who  came  to  be  styled  the  grand 
inquest  or  indictors.  When  the  accusing  jury,  which  put  public  rumour 
or  ill-fame  into  a  legal  form  in  pursuance  of  public  duty  to  inform  of 
offences,  was  severed  from  the  trial  jury  or  petty  jury  is  uncertain;  but 
since  1351  (25  Edw.  in.  st.  5,  c.  3)  any  grand  juror  put  on  a  petty  jury 
is  liable  to  challenge  for  that  cause  (Y.  B.  14  &  15  Edw.  iii.,  ed.  Pike, 
Introd.  p.  xxvi.).     Prior  to  that  Act  it  had  been  the  practice  to  put  some 
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jurors  'pro  rege  on  the  petty  jury,  and  there  is  a  modern  instance  of  such 
a  proceeding  on  a  trial  for  treason  {R.  v.  Edmunds,  1821,  1  St.  Tri.  N.  S. 
785,  883). 

The  grand  jurors  were  also  termed  jurors  pro  rege.  This  title  still 
survives  in  the  formal  commencement  {infra). 

They  attend  by  simimons  of  the  sheriff.  See  Jury.  Before  they 
enter  on  their  duties  the  foreman  chosen  by  them  is  sworn  by  the 
following  oath: — 

You,  as  foreman  of  this  grand  inquest  for  our  Sovereign  Lord  the  King 
for  the  body  of  this  county  of  ,  shall  diligently  inquire  and  true 

presentment  make  of  all  such  matters  and  things  as  shall  be  given  you  in 
charge,  or  shall  otherwise  come  to  your  knowledge,  touching  this  present 
service.  The  King's  counsel,  your  fellows',  and  your  own,  you  shall  observe 
and  keep  secret ;  you  shall  present  no  one  through  envy,  hatred,  or  malice ; 
neither  shall  you  have  anyone  unpresented  through  fear,  favour,  or  affection, 
gain,  reward,  or  the  hope  thereof ;  but  you  shall  present  all  things  truly  and 
indifferently  as  they  shall  come  to  your  knowledge,  according  to  the  best  of 
your  skill  and  understanding.     So  help  you  God. 

The  other  jurors  take  a  similar  oath  (Huband,  p.  166). 

Not  less  than  twelve  nor  more  than  twenty-three  are  sworn.  On 
being  sworn  they  are  charged  by  the  presiding  judge  as  to  all  indict- 
ments presented  after  committal  for  trial  by  justices,  or  under  the 
Vexatious  Indictments  Acts,  or  by  order  or  leave  of  the  Court.  But 
they  are  also  free  in  England  to  consider  voluntary  indictments.  And 
even  when  no  bill  is  sent  before  them  they  are  in  England  still  free  to 
present  ofiences  with  or  without  examining  witnesses  for  the  Crown, 
and  the  presentment  is  made  in  such  a  form  as  to  state  an  offence 
committed  within  their  county  or  an  offence  which  under  statute  they 
may  present.    See  Venue. 

The  bills  of  indictment,  i.e.  the  inchoate  indictments,  are  then  sub- 
mitted to  them  in  the  grand  jury  room. 

The  names  of  the  witnesses  in  support  are  indorsed  on  the  bills,  and 
such  of  them  as  the  jury  consider  necessary  to  make  out  a  primd  facie 
case  are  examined  on  oath,  or  affirmation,  administered  by  the  foreman 
or  other  grand  juror,  and  the  name  of  the  person  so  sworn  is  initialled. 
If  satisfied  by  a  majority  (twelve)  (13  Edw.  iii.  c.  13)  that  a,  primd  facie 
case  is  proved  on  the  whole  bill  or  any  count  of  it,  the  jury  return  a 
true  bill,  in  whole  or  part  (vera  billa),  to  the  Court.  This  is  done  by 
the  foreman  indorsing  the  bill  and  delivering  it  in  open  Court  to  the 
presiding  judge.  If  satisfied  by  a  majority  (twelve)  that  the  accusation 
is  groundless,  they  throw  out  or  "  ignore  "  the  bill,  which  is  then  indorsed 
by  the  foreman  with  the  word  ignoramus,  and  the  bill  so  indorsed  is 
returned  to  the  Court.  Signature  by  the  foreman  for  self  and  fellows 
is  usual,  but  is  not  essential  if  the  bill  is  returned  into  open  Court  and 
read  in  his  presence  (E.  v.  Sidolin,  1833, 1  Lew.  C.  C.  55  ;  B.  v.  TJwmpson, 
1846,  1  Cox  C.  C.  268 ;  Huband,  185). 

The  provisions  of  the  Grand  Jury  Act,  1856, 18  &  19  Vict,  c,  54,  as  to 
endorsing  the  names  of  the  witnesses  and  initialling  the  names  of  those 
sworn  seem  to  be  directory  {0' Council  v.  R,  11  CI.  i&  F.  155, 405;  8  E.  R. 
155  ;  and  see  B.  v.  Hayes,  1903,  9  Canada  Cr.  Cas.  101 ;  B.  v.  Kelhj, 
1905,  9  Canada  Cr.  Cas.  130). 

The  grand  jury  in  finding  a  bill  are  not  tied  by  any  strict  rules  of 
evidence, 
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When  the  bill  has  been  found  it  becomes  an  indictment,  and  is 
communicated  to  the  accused  on  his  arraignment. 

The  result  of  this  procedure  is  summed  up  in  the  commencement 
of  an  indictment :  "  The  jurors  for  our  Lord  the  King  upon  their  oath 
'present."  It  is  not  till  the  bill  is  thus  found  that  any  objection  can  be 
taken  to  its  form,  validity,  or  relevancy.  And  the  adoption  of  these 
words  is  all  that  the  grand  jury  now  has  to  do  with  the  frame  of  the 
indictment,  the  document  itself  being  drawn  up  by  the  officer  of  the 
Court  or  the  counsel  of  the  prosecutor  with  the  object  of  securing  its 
validity  in  law. 

Under  an  unrepealed  statute  of  1698  the  officer  of  the  Court  may 
not  charge  more  than  two  shillings  for  an  indictment  for  felony  under 
penalties,  and  if  he  draws  it  defectively  must  redraw  it  without  fee  or 
reward  under  like  penalties  (10  Will.  iii.  c.  12,  ss.  7,  8). 

In  cases  not  within  these  statutes  it  occasionally  happens  that  the 
official  if  he  draws  the  bill  charges  a  fee  to  the  prosecutor.  But  as  all 
such  officers  are  now  paid  by  salary  the  demand  savours  of  extortion. 

Indictments  were  drawn  up  in  Latin  until  the  eighteenth  century 
(see  False  Latin),  and  the  accused  was  not  entitled  to  a  copy,  but  only 
to  have  the  document  once  read  over  to  him  in  English.  This  is  still 
theoretically  the  rule,  the  only  exceptions  being  in  the  case  of  Treason 
and  Misprision  of  Treason  (indictments  for  which  are  specially  regu- 
lated) and  prosecutions  by  the  law  officers  in  the  High  Court  for 
misdemeanors  other  than  for  non-repair  of  a  bridge  or  highway 
(60  Geo.  III.  and  1  Geo.  iv.  c.  4,  ss.  8,  10;  B.  v.  Dowlinq,  1848, 
7  St.  Tri.  N.  S.  381;  R.  v.  Mitchell,  1848,  6  St.  Tri.  N.  S.  599). 

The  indictment  is  usually  framed  upon  the  depositions  taken  before 
the  committing  magistrate,  and  in  cases  within  the  Vexatious  Indict- 
ments Act,  1859,  22  &  23  Vict.  c.  17,  the  charges,  except  by  leave  of 
the  Court,  must  be  limited  to  those  in  the  depositions.  In  the  case  of 
voluntary  indictments  lawfully  presented  this  restriction  does  not  apply. 

Though  now  drawn  up  in  English,  indictments  are  still  written 
on  parchment,  and  wholly  in  words  without  any  figures,  except  in  the 
facsimile  of  a  document,  and  are  framed  upon  the  old  common-law 
system  of  pleading,  subject  to  certain  statutory  modifications,  but  mainly 
by  copying  old  precedents.  Under  1  Edw.  iii.  st.  2,  c.  17,  they  were 
required  to  be  in  duplicate.  There  is  no  modern  work  dealing  exclu- 
sively with  indictments  except  Saunders  (2nd  ed.,  1889),  which  is  not 
of  high  authority  or  accuracy.  The  older  precedents  are  collected  in 
Chitty's  Criminal  Laiv.  The  appendix  to  the  5th  and  6th  vols,  of  Cox's 
Criminal  Gases  contains  a  number  of  precedents  framed  after  the  amend- 
ing Act  of  1851.  Many  are  collected  in  Archbold's  Criminal  Pleading, 
23rd  ed.,  and  in  Eussell  on  Crimes,  6th  ed.,  and  most  criminal  pleaders 
and  officers  of  criminal  Courts  have  their  own  collections  of  precedents 
derived  from  tradition,  industry,  or  bitter  experience. 

Subject-Matter. 

The  subject-matter  of  an  indictment  must  be  some  act  or  omission 
which  constitutes  a  public  offence,  and  not  merely  a  private  wrong,  i.e. 
must  be — 

1.  Treason  or  misprision  of  treason. 

2.  Eelony  or  misprision  of  felony,  or  being  accessory  before  or  after 
the  fact  to  felony. 
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3.  Misdemeanor  or  trespass  against  the  peace,  or  aiding,  abetting, 
counselling,  or  procuring  the  ofifence. 

4.  Attempting,  or  inciting,  or  conspiring  to  commit  any  of  these 
offences. 

All  these  matters  are  described  in  the  parlance  of  the  old  law  as 
pleas  of  the  Crown ;  and  the  rule  is  illustrated  by  the  necessity,  until 
recent  times,  of  concluding  each  count  in  an  indictment  by  the  words 
"against  the  peace  of  our  Lord  the  King,  his  Crown  and  dignity." 
This  is  often  expressed  by  saying  that  an  indictment  will  not  lie 
except  for  a  wrong  of  a  public  nature.  See  Ckiminal  Law.  In  the 
case  of  misdemeanors  the  alternative  procedure  by  criminal  informa- 
tion is  open  at  common  law,  though  rarely  used,  and  many  petty 
misdemeanors  created  by  statute  or  by-law  are  punishable  summarily 
or  by  specially  prescribed  procedure  (see  B.  v.  Hall,  [1891]  1  Q.  B. 
747). 

The  indictment  consists  of  four  parts:  the  commencement,  ventie, 
statement,  and  conclusion. 

Commencement. 

The  formal  commencement  of  an  indictment  is  "  The  jurors  for 
our  Lord  the  King  on  their  oath  present."  Where  jurors  have 
affirmed,  it  is  needless  to  say  so  (6  &  7  Vict.  c.  85,  s.  2;  14  &  15 
Vict.  c.  100,  s.  25).  Second  or  subsequent  counts  or  averments  are 
prefaced  by  the  words,  and  "  the  jurors  aforesaid,  on  their  oath 
aforesaid,  do  further  present"  or  "say." 

Venub. 

The  proper  meaning  of  this  term  is  the  area  from  which  the  jurors 
are  to  come,  under  the  writ  venire  facias  juratores.  Until  1825,  when 
the  jury  laws  were  altered,  it  was  necessary  not  only  to  state  the  venue 
on  the  margin  of  the  indictment,  but  to  specify  a  special  venue  as  to 
each  act  or  omission  alleged  therein.  The  marginal  venue  was  and 
is  a  brief  description  of  the  area  for  which  the  Court  is  commissioned 
and  sits ;  the  special  venue  specified  the  sub-districts  of  the  area,  such 
as  hundreds  and  the  like,  which  were  the  visne  (vicinetum)  from  which 
some  of  the  petty  jurors  must  come,  the  old  theory  being  that  the  petty 
jury  must  be  made  up  of  neighbours  who  could  speak  as  to  the  accused's 
reputation,  which,  rather  than  evidence,  was  the  criterion  of  guilt,  or 
were  likely  as  neighbours  to  have  the  best  knowledge  of  the  facts.  At 
common  law  the  venue  must  be  the  county,  etc.,  in  which  the  offence  or 
a  substantial  part  of  it  was  committed.  This  is  modified  by  statute  as 
to  numerous  off'ences.     See  the  title  relating  to  the  offence  and  Venue. 

Now  only  a  marginal  venue  need  be  stated  (14  &  15  Vict.  c.  100, 
8.  23),  and  want  of  a  proper  or  perfect  venue  is  immaterial  (ibid.,  s.  24). 

Where  the  offence  is  supposed  to  have  been  committed  in  the  county 
of  a  borough  or  town,  and  is  tried  in  the  county  at  large,  the  name  of 
the  borough  must  be  put  in  the  margin  or  in  the  body  of  the  indictment, 
and  the  name  of  the  county  at  large  may  be  put  also  in  the  margin 
(14  &  15  Vict.  c.  100,  s.  23 ;  see  also  38  Geo.  iii.  c.  52). 

Where  an  offence  is  not  local,  but  may  be  tried  in  a  particular  dis- 
trict, the  venue  in  the  margin  is  the  district  for  which  the  Court  sits ; 
and  where  the  offence  was  committed  outside  England  it  is  usually 
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stated  in  the  body  of  the  indictment  that  it  was  committed  "  upon  the 
high  seas,"  or  "without  the  realm,"  or  "within  His  Majesty's  dominions," 
if  proof  of  such  fact  is  necessary  to  give  jurisdiction. 

The  mode  of  stating  venue  is  to  insert  in  the  margin  at  the  top 

of  the  indictment  the  words  " to   wit,"   naming   the   county, 

borough,  or  other  area  for  which  the  Court  sits.  In  the  case  of  the 
Central  Criminal  Court  the  marginal  venue  is  "  Central  Criminal  Court 
to  wit."  In  the  case  of  winter  assizes  or  spring  assizes  the  winter 
assize  county  or  spring  assize  county  is  specified  (see  Circuits  and 
Assizes).  The  rule  is  to  make  the  venue  co-extensive  with  the  local 
jurisdiction  of  the  Court  (B.  v.  Stanbury,  1861,  31  L.  J.  M.  C.  88).  The 
statutes  usually  described  as  creating  rules  as  to  venue  really  create 
exceptions  from  the  common-law  rule  as  to  the  local  character  of  crime. 
They  are  dealt  with  under  Venue. 

Statement. 

Averments, — Averments  are  preliminary  or  prefatory  or  subsidiary 
statements  in  an  indictment,  which  the  prosecutor  proposes  to  verify  in 
support  of  the  charge,  as  an  element  in  constitution  or  aggravation  of 
the  offence.  They  are  in  some  cases  described  as  inducements  when 
they  merely  lead  up  to  the  main  allegations.  They  may  be  introduced 
by  the  words,  and  "  the  jurors  aforesaid  on  their  oath  aforesaid  further 
say  that,"  or  by  the  words  "  and  that ; "  or  where  the  statement  is  quite 
subsidiary,  by  a  participial  clause,  e.g.  "  being  an  officer,  etc."  They 
must  never  be  made  by  way  of  recital,  e.g.  the  word  "  whereas  "  must 
be  avoided  (see  Archbold,  C7\  PL,  23rd  ed.,  84).  The  validity  of  an 
indictment  is  not  affected  by  the  insertion  of  superfluous  or  immaterial 
averments,  nor  by  the  omission  of  averments  unnecessary  to  be  proved 
(14  &  15  Vict.  c.  100,  s.  1 ;  Archbold,  Cr.  PL,  23rd  ed.,  71,  304).  Defec- 
tive averments  are  in  certain  cases  cured  by  the  verdict  {I.e.  pp.  78,  79). 

Offences  to  he  Included. — An  indictment  consists  of  one  or  more  counts 
(contes),  each  of  which  must  charge  a  distinct  offence,  and  one  only. 

This  does  not  preclude  description  of  an  offence  in  such  a  way  that, 
if  certain  of  its  elements  are  not  proved,  a  jury  may  convict  on  the  same 
indictment  of  a  minor  offence  of  the  same  class,  whether  felony  or  mis- 
demeanor. Thus  if  murder  be  properly  charged,  the  jury  may  negative 
malice  prepense,  and  convict  of  manslaughter. 

In  other  words,  the  circumstances  stated  in  an  indictment,  if  all 
proved,  may  constitute  an  offence  liable  to  higher  punishment,  but  even 
after  negativing  the  circumstances  of  aggravation,  enough  of  what  is 
charged  may  be  proved  to  constitute  a  less  aggravated  offence  of  the 
same  class  (see  Poaler  v.  P.,  1887,  21  Q.  B.  D.  284;  Archbold,  23rd  ed., 
215  et  seq.).  Thus  on  an  indictment  for  murder  the  jury  may  convict  of 
manslaughter  {P.  v.  Machalley,  1611,  9  Co.  Eep.  676). 

But  unless  a  statute  specifically  allows  it,  an  indictment  for  felony 
will  not  warrant  a  conviction  for  misdemeanor,  or  vice  versd  (P.  v.  Thomas, 
1874,  L.  K.  1  C.  C.  E.  141).  The  chief  statutory  exceptions  are  as 
follows : — 

1.  In  certain  cases  of  felony  the  accused  may  be  convicted,  even  if 
the  facts  constitute  treason  or  misprision  of  treason  (18  Geo.  ii.  c.  30, 
ss.  2,  3 ;  37  Geo.  iii.  c.  70,  s.  3 ;  c.  123,  s.  7 ;  52  Geo.  iii.  c.  104,  s.  8 ;  11  & 
12  Vict.  c.  12,  s.  7). 

2.  On  charges  of  misdemeanor  the  accused  may  be  convicted  of  the 
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misdemeanor  charged,  even  if  the  facts  prove  a  felony,  unless  the  Ck)urt 
prefers  to  discharge  the  indictment,  and  have  a  bill  sent  up  for  the 
felony  (14  &  15  Vict.  c.  100,  s.  12;  Archbold,  23rd  ed.,  218);  and  a 
similar  provision  is  made  for  cases  where  false  pretences  are  charged, 
and  the  evidence  proves  larceny  (24  &  25  Vict.  c.  96,  s.  88). 

3.  On  an  indictment  for  felony  or  misdemeanor  the  accused  may  be 
convicted  of  the  attempt  to  commit  the  full  offence  charged,  unless,  it 
it  would  seem,  the  attempt  is  a  felony  (14  &  15  Vict.  c.  100,  s.  9 ;  B.  v. 
Connell,  1853,  6  Cox  C.  C.  178);  and  on  an  indictment  for  robbery  the 
accused  may  be  convicted  of  assault  with  intent  to  rob  (24  &  25  Vict, 
c.  96,  8.  41). 

4.  A  conviction  for  concealment  of  birth  is  permitted  on  an  indict- 
ment for  murdering  a  new-born  infant  (24  &  25  Vict.  c.  100,  s.  60). 

5.  On  an  indictment  for  manslaughter  of  a  child  under  sixteen  by  a 
person  over  sixteen  who  has  charge  over  or  control  of  it,  the  jury  may 
convict  of  cruelty  to  the  child  (4  Edw.  vii.  c.  15,  s.  1). 

6.  On  an  indictment  for  rape  or  for  felonious  carnal  knowledge  of  a 
girl  under  thirteen,  the  accused  may  be  convicted  of  the  misdemeanors 
created  by  sees.  3,  4,  5  of  the  Criminal  Law  Amendment  Act,  1885,  or  of 
indecent  assault  (48  &  49  Vict.  c.  69,  s.  9). 

7.  On  indictments  for  felonious  poisoning  or  felonious  cutting, 
stabbing,  or  wounding,  the  accused  may  be  convicted  of  unlawful  poison- 
ing or  unlawful  cutting,  stabbing,  or  wounding  (14  &  15  Vict.  c.  19,  s.  5 ; 

24  &  25  Vict.  c.  100,  s.  25). 

8.  On  indictments  for  felonious  damage  by  rioters  the  accused  may 
be  convicted  of  unlawful  and  riotous  damage  (24  &  25  Vict.  c.  97,  s.  12). 

9.  Persons  indicted  for  embezzlement  or  fraudulent  application  or 
disposition  of  property  may  be  convicted — 

(a)  Of  simple  larceny. 

(b)  Of  larceny  as  clerks  or  servants. 

(c)  Of  larceny  as  persons  in  the  public  service  or  police.  And,  con- 
versely, persons  indicted  for  larceny  may  in  a  proper  case  be  convicted  of 
embezzlement  or  fraudulent  application  or  disposition  of  property  (24  & 

25  Vict.  c.  96,  s.  72). 

10.  Or  on  an  indictment  for  corrupt  practices  at  an  election,  the 
accused  may  be  convicted  of  an  illegal  practice  (46  &  47  Vict.  c.  51, 
8.  52). 

joiiulcr  of  CImrgcs. — It  is  bad  pleading  to  use  the  word  "  or  "  in  any 
part  of  an  indictment.  To  do  so  in  a  count  renders  it  disjunctive,  and  to 
that  extent  double.  Alternatives,  where  they  can  be  lawfully  joined,  are 
pleaded  in  distinct  counts.  It  is  also  bad  pleading  to  state  two  ofTences 
cumulatively  in  the  same  count.  This  is  called  pleading  double.  The 
rule  does  not  apply  to  such  charges  as  "forging  and  altering,"  or 
"  destroying,  defacing,  and  injuring,"  "  making  and  concurring  in  making," 
"  publishing  and  causing  to  be  published "  (see  R.  v.  BrouUaiLgh,  1883, 
15  Cox  C.  C.  217,  223),  or  to  any  other  case  where  in  substance  one 
transaction  only  is  charged,  such  as  stealing  a  quantity  of  property  on  a 
single  occasion.  Defects  of  this  kind  must  be  challenged  by  demurrer  or 
motion  to  quash,  and  not  by  writ  of  error  or  motion  in  arrest  of  judg- 
ment, and  are  cured  if  the  jury  acquit  of  one  of  the  two  offences  and 
convict  of  the  other  {R.  v.  Nash,  1863,  33  L.  J.  M.  C.  94). 

Treason. — See  Treason. 

Felony. — Subject  to  certain  statutory  exceptions,  it  is  regarded  as 
unfair  and  improper  to  include  in  the  same  indictment,  whether  in  the 


118  INDICTMENT 

same  or  in  different  counts,  distinct  charges  of  felony.  Non-compliance 
with  the  rule  is  not  fatal  in  point  of  law ;  but  if  the  defect  is  challenged 
before  pleading,  the  Court  may  quash  the  indictment ;  or  if  is  is  chal- 
lenged after  pleading,  may  put  the  prosecutor  to  his  election  on  which 
charge  he  will  proceed  {Castro  v.  E.,  1883,  6  App.  Cas.  229,  244 ;  B.  v. 
Mitchell,  1848,  6  St.  Tri.  N.  S.  599).  But  if  the  defendant  does  not 
challenge  the  indictment  before  verdict,  he  cannot  do  so  afterwards  (see 
Arch.,  23rd  ed.,  88). 

This  rule  does  not  apply  to  those  indictments  which  really  deal  with 
a  single  or  continuous  transaction  (see  B.  v.  Firth,  1868,  L.  K.  1  C.  C.  E. 
172),  but  which  vary  the  counts  so  as  to  exhaust  the  variety  of  degrees 
of  culpability  which  the  jury  may  infer  from  the  evidence.  Thus  on  a 
charge  of  stabbing,  different  intents  may  be  alleged  in  different  counts. 

In  indictments  for  forgery  it  is  the  established  and  almost  invariable 
practice  to  add  a  count  for  "  uttering  "  the  forged  document. 

Where  there  is  doubt  as  to  the  ownership  of  stolen  property,  it  is  laid 
differently  in  different  counts,  and  where  the  exact  status  of  a  person 
indicted  for  larceny  as  clerk  or  servant  is  open  to  controversy,  he  may  be 
charged  as  a  clerk  in  one  count  and  as  servant  in  another. 

In  indictments  of  this  kind  the  sentences  are  made  concurrent  on  each 
count  if  a  verdict  of  guilty  is  entered  separately  on  each  count  {O'Gonndl 
V.  B.,  1844,  5  St.  Tri.  N.  S.  1).  In  many  cases  a  verdict  of  guilty  on  one 
count  would  be  inconsistent  with  a  like  verdict  on  other  counts. 

These  rules  apply  not  only  to  the  offence,  but  to  the  person.  Two  or 
more  persons  may  not  be  joined  in  an  indictment  for  felony  unless  they 
are  charged  as  jointly  concerned  in  its  commission  as  principals  or 
accessories  before  or  after  the  fact,  or  as  receivers  (24  &  25  Vict. 
c.  94). 

The  statutory  exceptions  are — 

1.  Counts  for  offences  against  different  sections  of  the  Explosives  Act, 
1883,  may  be  joined  (46  &  47  Vict.  c.  3,  s.  7  (2)). 

2.  Three  distinct  acts  of  stealing,  embezzlement,  or  fraudulent  appli- 
cation or  disposition  of  property  by  the  same  defendant  against  the  same 
person,  if  committed  within  an  interval  of  six  months  from  the  first  to 
the  last  (24  &  25  Vict.  c.  96,  ss.  56,  71). 

3.  Counts  for  feloniously  stealing  and  feloniously  receiving  the  same 
property  may  be  joined  (24  &  25  Vict.  c.  96,  s.  92). 

4.  Any  number  of  accessories  before  or  after  the  fact  at  different 
times  to  the  same  felony  may  be  indicted  together,  as  may  any  number 
of  receivers  at  different  times  of  property  feloniously  stolen,  etc.  (24  & 
25  Vict.  c.  94,  ss.  5,  6 ;  c.  96,  s.  93).  But  a  defendant  can  be  convicted 
as  accessory  hefore  the  fact,  but  not  after  the  fact,  on  an  indictment 
charging  him  as  an  accessory  principal  {B.  v.  Fallon,  1862,  32  L.  J.  M.  C. 
66 ;  Bicharcls  v.  B.,  1897,  66  L.  J.  Q.  B.  459). 

Misdemeanor. -^In  theory,  any  number  of  misdemeanors  may  be 
included  in  one  indictment,  and  it  is  not  uncommon  to  have  counts 
charging  different  defendants  separately  with  offences  of  the  same 
nature  or  arising  out  of  the  same  transaction,  or  to  mix  up  conspiracy 
counts  with  false  pretence  counts  and  the  like.  Where  such  shuffling 
of  the  counts  is  calculated  to  prejudice  a  fair  trial,  the  Court  can  quash 
the  indictment  {B.  v.  Kingston,  1806,  8  East,  41,  47),  or  put  the  prose- 
cutor to  his  election,  or  sever  the  trials  of  the  different  defendants  (see 
Castro  V.  B.,  1883,  6  App.  Cas.  229,  244;  B.  v.  King,  [1897]  1  Q.  B.  214; 
E.  V.  Fussell,  1848,  6  St.  Tri.  N.  S.  723). 
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Description  of  the  Offence. — As  a  general  rule,  the  indictment  must 
state  positively  and  affirmatively  (and  not  by  way  of  recital),  and  with 
certainty,  consistency,  and  particularity  the  essential  elements  of  the 
offence  intended  to  be  charged,  both  as  to  person,  time,  place,  intent, 
and  circumstances ;  and  must  show  directly  or  by  necessary  intendment 
the  jurisdiction  of  the  Court  to  try  it.  Nothing  need  be  stated  which  it 
is  unnecessary  to  prove  (14  &  15  Vict.  c.  100,  s.  24),  and  when  such 
matters  are  stated  they  are  treated  as  surplusage.  But  material  omissions 
are  fatal,  if  challenged  before  verdict.  Where  the  offence  has  a  nomeii 
juris,  it  is  usually  considered  prudent,  but  is  not  really  necessary,  to 
mention  it  either  by  use  of  the  proper  verb  or  adverb,  or  by  expressing 
it  as  the  conclusion  of  a  syllogism,  e.g.  and  "  so  the  jurors  aforesaid,  on 
their  oath  aforesaid,  ...  do  say  that  A.  B.  .  .  .  falsely,  wickedly, 
wilfully,  and  corruptly  did  commit  wilful  and  corrupt  perjury  "  {R.  v. 
Hodfjhiss,  1869,  39  L  J.  M.  C.  14).  The  syllogistic  form  of  indictment 
is  rare  in  English  procedure,  and  was  abolished  in  Scotland  by  the 
Criminal  Procedure  (Scotland)  Act,  1887,  50  «&  51  Vict.  c.  35,  which 
has  consolidated  and  simplified  the  Scotch  procedure  to  an  extent  not 
yet  attained  in  England. 

The  reasons  for  insistence  on  precision  are  twofold : — 

1.  To  let  the  defendant  know  exactly  and  definitely  what  charge  he 
has  to  meet,  so  as  to  determine  whether  it  is  one  to  which  he  is  to  plead 
not  guilty,  pardon,  or  Autrefols  Acquit  or  Autrefois  Convict,  or 
whether  he  should  challenge  the  validity  of  the  indictment  by  demurrer 
or  otherwise. 

2.  To  enable  the  Court  to  know  clearly  what  judgment  can  be  legally 
passed  on  conviction. 

Consequently  everything  which  is  not  expressly  stated  or  necessarily 
implied  in  the  description  of  an  offence  is  taken  against  the  prosecution; 
or  the  contrary  is  presumed  in  favour  of  the  defendant,  if  he  chooses 
before  verdict  to  claim  the  benefit  of  the  presumption  (Archbold,  Cr.  Fi, 
23rd  ed. ;  Steph.  Dig.  Cr.  Proc,  art.  244). 

There  are  some  apparent  exceptions  to  this  rule,  e.g.  where  a  statute 
declares  an  indictment  in  its  terms  to  be  sufficient,  which  is  in  some 
cases  held  to  justify  a  general  charge  without  the  particularity  required 
at  common  law  (see  Fraudulent  Debtor),  and  in  the  case  of  indictments 
for  barratry,  disorderly  houses  and  gaming-houses,  and  conspiracy  (JR.  v. 
Gill,  1818,  2  Barn.  «&  Aid.  204,  and  incitement  or  attempt  to  commit 
an  offence,  where  a  charge  in  general  terms  is  allowed,  provided  tliat  the 
prosecution  condescends  to  particularity  in  evidence,  or  submits  to  an 
order  for  particulars,  if  the  Court  deems  it  necessary.  The  certainty 
required  is  not  absolute,  but  sucli  as  the  nature  of  the  offence  permits, 
and  less  precision  is  required  in  stating  matters  of  inducement. 

Where  the  offence  is  at  common  law,  the  essential  elements  of  the 
common-law  definition  must  appear,  and  the  imposition  of  a  statutory 
punishment  does  not  affect  the  rule.  Where  it  is  created  by  statute,  or 
subjected  to  a  greater  degree  of  punishment  by  statute,  the  essentials  of 
the  statutory  definition  must  appear  {R.  v.  Harvey,  1871,  L.  K.  1  C.  C.  R. 
284). 

The  answer  to  the  question  whether  exceptions,  exemptions,  or 
provisoes  contained  in  the  statute  creating  the  offence  ought  to  be 
pleaded  in  the  indictment  or  omitted  and  left  for  the  defence  to  profit 
by,  depends  on  the  terms  of  the  particular  statute,  viz.,  on  whether 
the  exception,  etc.,  is  directly  incorporated  in  the  enacting  clause  so 
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as  to  fall  within  the  definition  of  the  offence  (see  B.  v.  James,  [1902] 
1  K.  B.  540 ;  B,  v.  Audley,  [1907]  1  K.  B.  383). 

In  dealing  with  a  statutory  offence  the  pleader  is  not  excused  from 
particularity,  but  defects  in  this  respect  are  cured  by  verdict  (7  Geo.  iv. 
c.  64,  s.  21). 

Particular  statutory  directions  as  to  the  description  of  the  offence  are 
given  in  the  following  cases : — 

1.  Treason  and  Treason  Felony. — See  Treason. 

2.  Murder  and  Manslaughter. — The  manner  and  means  of  causing 
death  need  not  be  stated  (24  &  25  Vict.  c.  100,  s.  6). 

3.  Perjury.— ^ee  14  &  15  Vict.  c.  100,  ss.  20,  21. 

4.  Unlawful  Oaths. — See  37  Geo.  iii.  c.  123,  s.  4;  52  Geo.  iii. 
c.  104,  s.  5. 

5.  Corrupt  Practices. — See  26  &  27  Vict.  c.  29,  s.  6,  incorporated  in 
the  subsequent  Corrupt  Practices  Acts. 

6.  Offences  hy  Bankrupt. — See  Fraudulent  Debtor. 

7.  Olscene  Libel.— See  51  &  52  Vict.  c.  64,  s.  7. 

•  8.  Previous  Convictions. — It  is  sufficient,  after  describing  the  subse- 
quent offence,  to  add  a  statement  that  the  defendant  was  at  a  certain 
time  and  place  convicted  of  an  offence  punishable  summarily  or  on 
indictment,  without  otherwise  describing  the  previous  offence  (7  &  8 
Geo.  IV.  c.  28,  s.  11 ;  24  &  25  Vict.  c.  96,  s.  116 ;  c.  99,  s.  37;  34  &  35 
Vict.  c.  112,  ss.  9,  20;  see  Faulkner  v.  B.,  [1905]  2  K.  B.  76). 

Chattels. — Where  they  are  the  subject  of  an  offence  must  be 
described  specifically  by  their  appropriate  names;  and  see  Moiiey, 
Property,  below. 

Documents. — (a)  In  proceedings  for  stealing,  embezzling,  destroying, 
concealing,  obtaining  by  false  pretences  or  forgery  a  written  instrument, 
it  may  be  described  by  any  name  or  designation  by  which  it  is  usually 
known,  or  their  purport,  without  setting  out  a  copy  or  facsimile  or  other- 
wise describing  it  or  its  value  (14  &  15  Vict.  c.  100,  ss.  5,  7;  24  &  25 
Vict.  c.  98,  ss.  42,  43).  The  last  enactment  extends  to  matters  and 
things  possessed  or  used  to  forge  instruments. 

{h)  Documents  of  title  to  lands  are  in  indictments  under  the  Larceny 
Act  described  as  constituting  or  containing  evidence  of  the  title  or  part 
of  the  title  of  any  person  who  has  interest  in  the  lands,  and  the  lands  or 
some  part  must  be  mentioned  (24  &  25  Vict.  c.  96,  s.  28). 

Immaterial  variances  between  the  contents  of  writings  as  stated  and 
as  proved  in  evidence  can  be  amended.  Where  the  legal  effect  of  a 
document  is  uncertain,  it  is  better  to  set  it  out  according  to  its  tenor, 
or  verbatim,  than  to  describe  it  according  to  its  purport,  varying  the 
description  in  different  counts. 

Intent. — Where  the  existence  of  a  particular  intent  or  state  of  mind 
is  an  element  in  an  offence  it  must  be  stated.  Thus  "  feloniously  and 
of  his  malice  aforethought"  is  essential  in  a  murder  indictment. 
"  Feloniously  "  must  appear  in  all  indictments  for  felony,  and  "  unlaw- 
fully "  ought  to  appear  in  all  indictments  for  misdemeanor.  The  old 
phrases  "  by  force  and  arms,"  "  or  by  the  instigation  of  the  devil,"  have 
disappeared  (except  from  indictments  for  high  treason  {B.  v.  Lynch, 
[1903]  1  K.  B.  744)),  but  there  is  still  a  whole  category  of  vituperative 
adverbs  usually  inserted  in  indictments  for  common-law  offences,  and 
necessarily  inserted  where  they  occur  in  the  statutory  definition  of  an 
offence,  e.g.  burglariously,  wilfully,  maliciously,  corruptly,  wickedly,  and 
the  like.     Where  an  intent  to  injure,  deceive,  or  defraud  is  an  element 
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of  the  offence,  the  person  intended  to  be  deceived  or  defrauded  must  be 
named  unless  a  statute  allows  statement  and  proof  of  a  general  intent. 
Such  exceptions  exist  as  to  false  pretences  and  falsification  of  accounts 
(24  &  25  Vict.  c.  96,  s.  88 ;  38  &  39  Vict.  c.  24,  s.  2),  and  as  to  forgery 
and  uttering  (24  &  25  Vict.  c.  98,  s.  44),  and  as  to  malicious  damage 
(24  &  25  Vict.  c.  97,  s.  60). 

Money  and  Valiiable  Securities. — Money  or  bank  notes  may  be 
described  simply  as  money,  without  specifying  notes  or  coin;  and  in 
the  case  of  embezzlement  or  fraudulent  dealings  with  valuable  securities, 
these  may  be  described  as  money  (14  &  15  Vict.  c.  100,  s.  18;  24  &  25 
Vict.  c.  96,  8.  71). 

Ownership. — In  the  case  of  offences  against  property  it  is  usual,  if  not 
essential,  to  name  the  person  whose  property  has  been  the  subject  of  the 
offence  charged.  Insertion  of  the  husband's  name  as  user  of  the  wife's 
separate  property  is  fatal  unless  amended  {R.  v.  Murray,  [1906]  2  K.  B. 
385).  In  indictments  for  larceny  it  is  considered  necessary  to  enumerate 
all  the  stolen  goods  if  it  is  desired,  on  conviction,  to  obtain  a  restitution 
order  under  sec.  100  of  the  Larceny  Act,  1861. 

There  appear  to  be  only  three  express  statutory  exceptions : — (a)  As 
to  property  obtained  by  false  pretences  (24  &  25  Vict.  c.  96,  s.  88); 
(&)  property  fixed  in  a  square,  or  street,  or  place  dedicated  to  the 
public  (24  &  25  Vict.  c.  96,  s.  31) ;  (c)  public  records  in  public  custody 
(24  &  25  Vict.  c.  96,  s.  30). 

Eules  as  to  the  mode  of  describing  property  have  been  laid  down  in 
substantially  the  same  terms  as  to  offences  punishable  summarily  (11  & 
12  Vict.  c.  43,  s.  4)  and  on  indictment  (7  Geo.  iv.  c.  64). 

Croum. — In  charges  of  larceny,  embezzlement,  etc.,  to  persons  in  the 
public  service  or  police,  property  taken  is  prescribed  as  the  property  of 
His  Majesty  whether  it  is  in  his  possession  or  power,  or  intrusted  to  the 
offender  by  virtue  of  his  employment  (24  &  25  Vict.  c.  98,  ss.  69,  70 ;  39 
&  40  Vict.  c.  36,  s.  29).  The  property  of  convicted  felons  used  to  be 
described  as  belonging  to  the  Crown,  and  apparently  would  still  be  so 
described  where  the  felon  was  sentenced  to  penal  servitude  and  no 
administrator  had  been  appointed  under  the  Forfeitures  Act,  1870,  33 
&  34  Vict.  c.  23. 

In  charges  for  offences  against  the  Post  Office  laws  with  respect 
to  any  property,  it  is  described  as  "that  of  the  Postmaster-General," 
whether  the  offence  relates  to  property  vested  in  him  or  merely  in- 
trusted to  him  for  carriage  or  transmission  (7  Will.  iv.  and  1  Vict.  c.  36, 
s.  40 ;  3  &  4  Vict.  c.  90,  s.  66 ;  11  &  12  Vict.  c.  88,  s.  5 ;  31  &  32  Vict, 
c.  110,  s.  21 ;  32  &  33  Vict.  c.  73,  s.  23). 

Counties. — County  property,  including  county  bridges  and  buildings, 
used  to  be  described  as  belonging  to  "  the  inhabitants "  of  the  county, 
and  since  the  creation  of  county  councils  all  county  property  vested  in 

them  may  be  described  as  that  of  the  county  council  of (51  &  52 

Vict.  c.  41,  s.  3).  Since  1826,  some  buildings,  such  as  prisons,  then 
belonging  to  a  county,  have  been  transferred  to  the  State  (40  &  41  Vict, 
c.  21,  s.  5). 

Parishes. — Property  provided  for  the  use  of  a  parish  or  its  poor  may 
be  described  as  that  of  the  overseers,  without  naming  them  (55  Geo.  ill. 
c.  137,  s.  1).  Most  of  such  property  is  now  vested  either  in  the  incor- 
porated guardians  of  the  poor  (wlio  are  described  as  the  guardians  of 

the  poor  of  the  union  of or  the  parish  of (5  &  6  Will.  iv. 

c.  69,  8.  7)),  or  in  the  incorporated  parish  council  (56  &  57  Vict.  c.  73, 
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ss.  5,  14)  of  a  rural  parish,  or  in  rural  parishes  not  having  councils  in 
the  chairman  of  the  parish  meeting  and  the  overseers  of  the  parish 
(56  &  57  Vict.  c.  73,  s.  19).  Materials,  etc.,  provided  for  the  repair  of 
parish  highways  were  described  as  the  property  of  "the  surveyor  of 
highways"  (7  Geo.  iv.  c,  64,  s.  16).  In  many  parishes  the  highways 
had  passed  to  a  highway  authority  (25  &  26  Vict.  c.  51),  and  as  a 
general  rule  incorporated  district  councils  are  now  surveyors  of  high- 
ways (38  &  39  Vict.  c.  55,  s.  148 ;  56  &  57  Vict.  c.  73,  ss.  25,  82 ;  and 
Pratt  on  Highways,  14th  ed.,  1897),  except  in  the  case  of  main  roads, 
which  are  vested  in  county  councils  (51  &  52  Vict.  c.  41,  s.  11).  Not- 
withstanding the  local  government  changes,  the  provisions  of  12  &  13 
Vict,  c.  103,  s.  15,  as  to  describing  as  belonging  to  "the  inhabitants" 
moneys  stolen  or  embezzled  by  collectors  or  assistant  overseers  under 
the  poor-law,  are  treated  as  still  in  force  {B.  v.  Smallman,  [1897] 
1  Q.  B.  4). 

Corporations, — The  property  of  corporations  is  described  as  belonging 
to  them  by  their  corporate  name,  or  in  the  case  of  a  limited  company 
(25  &  26  Vict.  c.  89,  s.  18),  or  an  industrial  and  provident  society,  by  its 
registered  name  (56  &  57  Vict.  c.  39,  s.  21). 

Quasi- Corporations  are  described  in  the  same  way  as  joint  owners 
where  no  statute  otherwise  provides — (a)  Property  under  the  view, 
cognisance,  or  management  of  commissioners  of  sewers  is  described  as 
that  of  the  commissioners,  etc.,  without  naming  any  of  them  (7  Geo.  IV. 
c.  64,  s.  18).  (h)  Turnpike  trusts  being  extinct,  the  provision  of  7  Geo.  iv. 
0.  64,  s.  17,  has  lapsed,  (c)  In  the  case  of  registered  friendly  societies 
and  trade  unions  the  property  is  described  as  that  of  the  trustees, 
naming  them,  of  the  society  for  the  time  being  in  office  (34  &  35  Vict. 
c.  31,  s.  8 ;  59  &  60  Vict.  c.  25,  s.  87  (4)  («)).  {d)  As  to  literary  and 
scientific  institutions,  see  17  &  18  Vict.  c.  112.  s.  20.  (e)  As  to  volunteer 
corps,  see  25  &  26  Vict.  c.  65,  s.  25). 

Joint  Owners. — Property  belonging  to  more  than  one  person  may 
be  described  as  the  property  of  A.  B.  and  "another"  or  "others" 
(7  Geo.  IV.  c.  64,  s.  14).  This  applies  in  the  case  of  unregistered 
friendly  societies  or  companies  (B.  v.  Frankland,  1862,  32  L.  J.  M.  C. 
69;  B.  V.  Tankard,  [1894]  1  Q.  B.  548).  In  the  case  of  certain  un- 
incorporated banking  copartnerships  the  property  is  described  as  that 
of  one  of  the  public  officers  of  the  bank  (7  Geo.  iv.  c.  46,  s.  9 ; 
1  &  2  Vict.  c.  96;  3  &  4  Vict.  c.  111). 

Individuals. — The  property  of  an  individual  is  described  as  the 
property  of  A.  B.,  naming  him.  Since  the  recognition  of  the  separate 
property  of  a  married  woman  it  is  not  proper  to  describe  it  as  her 
husband's  (see  45  &  46  Vict.  c.  75,  s.  12,  which  seems  to  supersede 
the  common  law  and  the  provisions  of  20  &  21  Vict.  c.  85,  ss.  21,  25 ; 
and  B.  v.  Murray,  [1906]  1  K.  B.  385). 

Where  tenants  commit  offences  as  to  fixtures  or  furniture  let  with 
the  house  or  lodging,  the  property,  though  technically  in  them,  is 
described  as  that  of  the  landlord  (24  &  25  Vict.  c.  96 ;  B.  v.  Belstead, 
1820,  Euss.  &  E.  411). 

The  person  to  be  described  as  owner  in  an  indictment  is  usually 
the  owner  of  the  legal  estate,  as  in  the  case  of  guardians,  executors, 
or  trustees;  and  in  the  case  of  a  bailment,  either  the  owner  or  the 
bailee  by  virtue  of  his  special  property  {B.  v.  WiUdnson,  1821,  E.  &  E. 
470 ;  B.  V.  Bemnant,  1807,  Euss.  &  Ey.  136).  Where  the  property  of 
a  dead  person  is  stolen  before  grant  of  probate  or  administration,  the 
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property  is  vested  in  the  President  of  the  Probate,  Divorce,  and 
Admiralty  Division  of  the  High  Court  of  Justice  (21  &  22  Vict. 
c.  95,  8.  19). 

Where  the  owner  is  a  bankrupt,  the  property  is  laid  in  "  the  trustee 
of  the  property  of  A.  B.,  a  bankrupt "  (46  &  47  Vict.  c.  52,  s.  83). 

Variances  between  the  ownership  as  stated  and  as  proved,  when 
not  so  serious  as  materially  to  affect  the  defence,  may  be  amended 
(14  &  15  Vict.  c.  100,  s.  24).     See  R  v.  3Iurray,  [1906]  2  K.  B.  385. 

Persons. — The  defendant  is  described  by  his  real  name  and  surname, 
if  known,  or  those  by  which  he  is  usually  known,  or  in  case  of  doubt, 
with  addition  of  the  words  "otherwise  called"  and  any  Alias;  or 
when  his  name  is  unknown  he  may  be  described  as  "  a  person  whose 
name  to  the  jurors  is  unknown,  but  who  is  personally  brought  before 
them  by  the  governor  of  the  prison."  In  highway  indictments  at 
common  law  the  defendants  were  described  as  the  inhabitants  of  the 

parish  of ,  or  the  men  of  the  county  of  D.     As  to  the  proper 

defendants  in  such  cases  under  the  present  law,  see  Highways. 

The  same  rules  apply  as  to  other  persons  named,  e.g.  the  owner  of 
stolen  goods,  or  a  person  assaulted  or  killed  (Plowden,  1650  ed.,  75,  78), 
and  the  name  or  surname  should  be  stated,  if  known.  Where  an  infant 
has  not  acquired  a  name  by  baptism  or  reputation,  it  is  described  as 
"  an  infant,  male  or  female,  then  lately  born  of  the  body  of  A.  B.,  of 
tender  age,  to  wit,  the  age  of  ,  and  not  named,"  or  whose  name  to 
the  jurors  is  unknown.  If  not  known,  "  a  person  to  jurors  unknown  " 
is  inserted. 

It  used  to  be  necessary  to  state  the  additions  of  each  person  in 
their  estate,  or  degree,  or  mystery,  and  the  towns,  hamlets,  or  places 
to  which  they  belonged.  But  the  Statute  1  Hen.  v.  c.  5,  is  repealed 
by  46  &  47  Vict.  c.  49,  s.  4,  as  superseded  by  7  Geo.  iv.  c.  64,  s.  19, 
under  which,  if  pleas  of  misnomer  are  proved,  the  indictment  can  be 
amended.  And  since  1851  (14  &  15  Vict.  c.  100,  s.  24)  want  or  imper- 
fection of  the  addition  has  been  immaterial,  and  the  addition  is  not 
inserted  except  in  the  case  of  a  peer  {E.  v.  Frost,  1855,  24  L  J.  M.  C.  116); 
and  description  of  a  person  by  a  name  of  office  or  other  descriptive 
appellation,  instead  of  by  name  or  surname,  is  perfectly  sufficient 
(14  &  15  Vict.  c.  100,  s.  24);  and  in  the  case  of  the  Postmaster- 
General,  the  official  title  only  is  used  where  the  charge  is  for  an 
offence  against  the  Post  Office  laws. 

Misnomer  can  be  amended  where  the  variance  between  the  statement 
and  proof  is  not  material  (14  &  15  Vict.  c.  100,  s.  1).  There  is  a  mass 
of  old  decisions  on  this  subject  in  Arch  bold,  21st  ed.,  45-47,  but  no  case 
since  1851. 

Where  the  age  of  the  person  injured  or  the  offender  is  an  element  in 
or  an  aggravation  of  the  offence,  it  must  be  specified  (see  B.  v.  Cox,  1898, 
1  Q.  B.  179). 

Where  a  British  subject  commits  an  offence  abroad  triable  in  England, 
it  is  rarely  if  ever  necessary  to  state  his  nationality  in  the  indictment 
(see  H.  V.  Jameson,  [1896]  2  Q.  B.  425  ;  B.  v.  Audleij,  [1907]  1  K.  B.  383 ; 
but  see  B.  v.  Helsham,  1830,  6  C.  &  P.  394). 

Place. — It  is  no  longer  necessary  to  specify  in  the  body  of  an 
indictment  any  place  by  way  of  special  venue  (14  &  15  Vict.  c.  100, 
8.  23).  Where  the  place  is  part  of  the  description  of  a  written 
instrument,  or  is  to  be  proved  by  matter  of  record,  or  is  an  essential 
ingredient  of  the  ofifence,  e.g.  is  criminal  trespass  to  land,  it  should  be 
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accurately  stated,  as  should  the  name  of  a  parish,  where  the  penalty  on 
conviction  goes  to  the  poor  of  the  parish  {e.g.  as  to  gaming-houses). 
But  the  variances  between  statement  and  proof,  if  not  material,  can 
be  amended  (11  &  12  Vict.  c.  46,  s.  4;  12  &  13  Vict.  c.  45,  s.  10; 
14  &  15  Vict.  c.  100,  s.  24).  It  is  the  practice  in  indictments  at  the 
Central  Criminal  Court  to  insert  the  parish  in  which  the  offence  is 
supposed  to  have  been  committed. 

Local  description  is  said  to  be  essential  in  the  following  cases: — 

(a)  Sacrilege,  burglary,  house-breaking  and  stealing  in  a  dwelling- 
house,  or  being  found  by  night  armed  with  intent  to  break  into  a 
dwelling-house  {B.  v.  Jarrald,  1863,  32  L.  J.  M.  C.  258 ;  Archbold,  23rd 
ed.,  229). 

(6)  Arson  of  a  dwelling-house,  riotous  demolition  of  churches,  houses, 
etc.,  and  malicious  injuries  to  sea-banks.  Forcible  entry  and  poaching. 
The  gist  of  all  these  offences  is  wrongful  injury  to  realty,  or  rights 
connected  therewith. 

(c)  Nuisance  to  highways. 

Except  the  decision  above  cited,  all  those  on  the  subject  are  prior  to 
1851,  and  the  power  of  the  Court  to  amend  variances  between  statement 
and  proof,  while  not  an  excuse  for  inaccuracy,  affords  a  locus  pcenitentice 
for  inaccurate  pleaders. 

Time. — A  time  {i.e.  day,  month,  and  year)  is  always  stated  in  an 
indictment  for  the  commission  of  an  offence.  When  the  offence  is  a 
continuing  offence,  such  as  nuisance  (for  keeping  a  disorderly  house,  Ex 
parte  Burnhy,  [1901]  2  K.  B.  458),  it  is  usual  to  say  "  on  the  day 

of  ,  in  the  year  of  our  Lord  ,  and  on  divers  days  between 

that  date  and  the  taking  of  this  indictment."  Theoretically,  the  state- 
ment should  be  in  words,  and  not  in  figures ;  but  any  objection  for  a 
defect  of  this  kind  would  now  be  met  by  immediate  amendment  (see 
Arch.,  Cr.  PL,  23rd  ed.,  81). 

But  exactitude  in  specifying  the  day  is  not  essential,  except  where 
the  offence  is  one  which  must  be  prosecuted  within  a  given  time  from  its 
commission  {B.  v.  Brown,  1828,  Moo.  &  M.  163 ;  B.  v.  Trehearne,  1831, 
1  Moo.  C.  C.  298),  or  in  which  time  is  of  the  essence  of  the  offence  (see 
Fraudulent  Debtor)  ;  and  an  indictment,  except  in  such  cases,  is  not 
invalidated — 

{a)  By  omission  to  state  the  time  of  the  commission  of  the  offence. 

(b)  By  stating  the  time  imperfectly. 

(c)  By  specifying  a  time  for  the  commission  of  the  offence  subsequent 
to  the  taking  of  the  indictment,  or  on  an  impossible  day  (14  &  15  Vict, 
c.  100.  s.  24). 

{d)  If  the  offence  is  proved  to  have  been  prosecuted  within  the 
statutory  period  {B.  v.  West,  [1898]  1  Q.  B.  174 ;  B.  v.  Chandra  Dharma, 
[1905]  2  K.  B.  335). 

In  indictments  for  offences  punishable  only  or  more  severely  if  com- 
mitted at  night,  it  is  necessary  to  say  in  the  nightime,  and  usual,  but  not 
necessary,  to  specify  the  exact  hour  (Arch.,  Cr.  PL,  23rd  ed.,  67,  297, 
298).  It  is  also  usual  in  referring  to  instruments  or  documents  to  state 
the  date  which  they  bear,  or  on  which  they  were  delivered,  and  to  specify 
any  time  to  be  proved  by  matter  of  record. 

Value  or  Price. — It  is  unnecessary  to  state  the  value  of  any  article,  or 
the  amount  of  any  damage,  injury,  or  spoil,  unless  the  value,  etc.,  is  an 
essential  element  in  the  offence  (14  &  15  Vict.  c.  100,  s.  24),  e.g.  where 
the  amount,  etc.,  makes  the  difference  between  an  offence  being  indict- 


INDICTI^IENT  _  125 

able  or  summarily  punishable  (see  Archbold,  23rd  ed.,  55,  77.  In  such 
a  case  enough  of  the  property  must  be  specified  to  make  up  the  value 
essential  to  prove  the  charge  (B.  v.  Forsyth,  1814,  E.  &  E.  274). 

Words. — "Where  words  are  the  gist  of  an  off'ence,  as  in  libel,  perjury, 
or  false  pretences,  they  must  be  set  out  verbatim,  and  if  in  a  foreign 
language  a  translation  must  be  inserted,  and  where  their  known  falsity 
must  be  proved  the  indictment  must  state  in  what  respects  they  were 
known  to  be  false.  This  rule  is  subject  to  exception  in  the  case  of 
offences  by  debtors  (see  Fraudulent  Debtors),  and  of  receiving  property 
obtained  by  false  pretences  (see  False  Pretences). 

Conclusion. — An  indictment  if  for  a  statutory  offence  concludes 
against  the  form  of  the  statute  (or  statutes)  in  that  case  made  and  pro- 
vided, and  against  the  peace  of  our  Sovereign  Lord  the  King,  his  Crown 
and  dignity.  These  formal  conclusions  are  not  now  necessary  (14  &  15 
Vict.  c.  100,  s.  24),  but  are  always  inserted  (Castro  v.  B.,  1883,  6  App. 
Cas.  229),  and  are  often  useful  (see  B.  v.  Saivyer,  1815,  Euss.  &  E.  294). 
It  is  permissible  to  specify  the  statute  or  statutes  by  reference  to  its 
short  or  long  title,  but  it  is  not  usual  to  do  so,  partly  from  inveterate 
habit  and  partly  owing  to  the  risk  of  clerical  error  and  attendant 
consequences  under  the  old  system  of  pleading  (see  Hardcastle  on 
Statutes,  4th  ed.,  by  Craies,  49,  50). 

Common-law  indictments  conclude  against  the  peace,  etc.,  with  or 
without  a  preliminary  statement  "  to  the  evil  example,  etc. ;  "  or  to  "  the 
common  nuisance,"  and  the  like. 

Demurrers,  etc. — Objections  to  the  validity  or  sufficiency  of  an 
indictment  are  taken — 

(1)  By  demurrer; 

(2)  By  motion  to  quash  the  indictment ; 

(3)  By  motion  to  arrest  judgment  thereon. 

(1)  The  first  is  seldom  now  used  owing  to  the  facility  of  amendment 
in  the  case  of  formal  defects  and  the  abolition  of  many  useless  fonns 
(14  &  15  Vict.  c.  100,  s.  24),  and  because  a  decision  on  demurrer  can  be 
reviewed  only  by  writ  of  error,  and  not  by  case  reserved  (see  Chown 
Cases  Eeserved),  and,  further,  because  the  defendant  cannot  plead  and 
demur  at  the  same  time  (B.  v.  Ihi^y,  1848,  7  St.  Tri.  N.  S.  853),  and 
because  a  demurrer  admits  the  facts  charged,  and,  if  unsuccessful,  makea 
the  defendant  liable  to  judgment,  unless  the  Court  in  its  discretion 
allows  him  to  plead  over  (Steph.  Crim.  Froc.,  art.  258). 

(2)  Motion  to  quash  the  indictment  is  usually  made  by  the  defendant 
on  arraignment  and  before  pleading,  but  sometimes  at  a  later  stage 
(B.  V.  Heanc,  1864,  33  L.  J.  M.  C.  115),  except  where  the  defect 
challenged  is  formal  only  (14  &  15  Vict.  c.  100,  s.  25).  It  is  used 
where  the  indictment — 

(a)  Discloses  no  offence  known  to  the  law  {B.  v.  Hall,  [1891]  1  Q.  B. 
747); 

(b)  Is  too  vague  and  general  {B.  v.  Stroulger,  1886,  15  Q.  B.  D.  327)  V 

(c)  Is  preferred  before  the  wrong  Court ; 

{d)  Is  preferred  without  compliance  with  the  necessary  preliminaries, 
e.g.  under  the  Vexatious  Indictments  Act,  1859  {B.  v.  Fuidgc,  1864, 
33  L.  J.  M.  C.  74 ;  B.  v.  Beckley,  1887,  20  Q.  B.  D.  187  ;  B.  v.  Bradlangh, 
1882,  15  Cox  C.C.  156); 

(c)  Contains  counts  for  more  than  one  distinct  felony,  or  for  counts 
for  more  than  one  misdemeanor,  which  cannot  in  fairness  to  the 
accused  be  tried  together  {B.  v.  Kingston,  1806, 8  East,  41, 46 ;  vide  antcy 
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Quashing  the  indictment  is  purely  matter  of  discretion,  and  the 
Court  may  leave  the  defendant  to  demur  or  seek  a  writ  of  error  {R.  v. 
Lynch  [1903],  1  K.  B.  744).  Where  the  Court  refuses  to  quash,  the 
defendant,  if  he  desires  to  reserve  all  rights,  refuses  to  plead  so  as  to 
prevent  the  curing  of  any  defect,  and  a  plea  of  not  guilty  is  entered  for 
him  by  the  Court. 

The  prosecution  may  move  to  quash  a  defective  indictment  when 
another  bill  for  the  same  offence  has  been  sent  up  and  found  (Archbold, 
23rd  ed.,  121). 

(3)  Motion  in  arrest  of  judgment  is  made  after  verdict  and  before 
sentence,  on  the  ground  of  some  defect  in  the  indictment  or  record, 
which  has  not  been  amended  during  the  trial,  nor  cured  by  the  verdict, 
and  which  prevents  entering  any  legal  judgment  (see  7  Geo.  iv.  c.  64, 
s.  21 ;  Archbold,  23rd  ed.,  226). 

Eulings  of  the  Court  under  2  and  3  may  be  given  subject  to  a 
special  case  for  the  consideration  of  the  Court  for  Crown  Cases 
Reserved. 

Decisions  of  the  Court  of  trial  on  legal  objections  to  the  indictment 
unsuccessfully  taken  for  the  defence  are,  if  the  defendant  is  convicted, 
the  subject  of  appeal  under  the  Criminal  Appeal  Act,  1907,  7  Edw.  vii. 
c.  23,  which  abolishes  writs  of  error. 

Pleas. — Pleading  in  bar  or  in  abatement  to  an  indictment  is  dealt 
with  under  Abatement;  Autrefois  Acquit;  Autrefois  Convict; 
Bar,  Plea  in  ;  and  pleading  in  justification  on  libel  is  dealt  with  under 
Justification.  The  plea  of  not  guilty  is  pleaded  orally  on  arraignment, 
except  on  trial  for  misdemeanor  in  the  High  Court. 

Replications. — Except  in  the  King's  Bench  Division,  a  replication 
is  made  orally,  and  only  put  into  writing  on  making  up  the  record 
(see  Crown  Office  Rules,  1906).  Pormal  defects  in  making  up  the 
record  do  not  now  affect  the  validity  of  the  judgment. 


PRECEDENTS. 

Commencement. 


First  or  only  count. 

The  jurors  for  our  Lord  the  King  on  their  oath  present  that 

Subsequent  counts  or  averments. 

The  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present 
(or  say)  that 

Venue. 

Central  Criminal  Court  to  wit.  County  of  London  to  wit.  City 
and  County  of  Lichfield  to  wit.  Kent  to  wit.  County  of  Lancaster, 
Kirkdale  Division,  to  wit,  &c. 

Conclusion. 

{a)  Against  the  form  of  the  statute  or  statutes  in  that  case  made 
and  provided  ;  (h)  and  against  the  peace  of  our  Sovereign  Lord  the 
King  his  Crown  and  dignity. 
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Only  the  words  from  (6)  are  inserted  where  the  oflFence  is  punishable 
only  at  common  law. 

Stateme.nt. 


Arson. 

A.  B.  on  the  day  of  in  the  year  of  our  Lord 

feloniously  unlawfully  and  maliciously  did  set  fire  to  certain 
matters  and  things  to  wit  then  being  in  and  under  a  certain 

building  to  wit  a  dwelling-house  situate  at  and  being  No.  in 

the  parish  of  in  the  county  of  with  intent  thereby 

then  to  defraud  apd  so  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
further  present  that  the  said  feloniously  unlawfully  and  malici- 

ously did  set  fire  to  the  said  matters  and  things  so  being  as  aforesaid  in 
and  under  the  said  building  under  such  circumstances  that  if  the  said 
building  had  been  thereby  set  fire  to  the  offence  would  have  amounted 
to  felony  &c. 

AssauU. 

A.  B.  on  the  day  of  A.D.  19      at  the  parish  of 

in  the  county  of  in  and  upon  one  C.  D.  then  being 

a  peace  officer  to  wit  a  constable  and  then  being  in  the  due  execution  of 
his  duty  as  such  constable  unlawfully  did  make  an  assault  and  him  the 
said  so  being  in  the  execution  of  his  duty  as  aforesaid  did  then 

beat  wound  and  ill-treat  and  other  wrong  to  the  said  then  did 

to  the  great  damage  of  the  said  &c. 

A.  B.  on  the  said  day  of  in  the  year  aforesaid 

at  the  parish  and  in  the  county  aforesaid  unlawfully  and  maliciously  did 
wound  C.  D.  &c. 

Bodily  Harm — Second  Count. 

The  said  A.  B.  on  the  said  day  of  in  the'  year 

aforesaid  at  the  parish  and  in  the  county  aforesaid  in  and  upon  the  said 
C.  D.  unlawfully  did  make  an  assault  and  him  the  said  C.  D.  did  then 
beat  wound  and  ill-treat  thereby  then  occasioning  to  the  said  C.  D. 
actual  bodily  harm  and  other  wrongs  to  the  said  C.  D.  then  did  to  the 
great  damage  of  the  said  C.  D.  &c. 

(See  1  Steph.  Hist.  Crim.  Law,  p.  290.) 


Betting  House. 

A.  B.  on  the  day  of  A.D.  19      and  on  divers 

other  days  between  that  day  and  the  date  of  the  taking  of  the  inquisition 
at  the  parish  of  in  the  county  of  then  being  the 
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occupier  of  a  certain  house  called  situate  in  the  parish  and 

county  aforesaid  unlawfully  did  use  the  said  house  for  the  purpose  of 
betting  with  persons  resorting  thereto  (the  names  of  the  last-mentioned 
persons  being  to  the  jurors  aforesaid  unknown)  to  the  common  nuisance 
of  all  the  liege  subjects  of  our  said  Lord  the  King  there  inhabiting 
being  and  passing  and  against  the  peace  of  our  said  Lord  the  King  his 
Crown  and  dignity. 

Burglary^  or  Housebreaking  and  Theft. 

A.  B.  on  the  day  of  A.D.  19      [at  about  the 

hour  of  on  the  night  of  the  said  day]  the  dwelling-house  of 

situate  in  the  parish  of  in  the  county  of 

and  within  the  jurisdiction  of  the  Central  Criminal  Court  feloniously 
[and  burglariously]  did  break  and  enter  with  intent  the  goods  and 
chattels  of  the  said  C.  D.  in  the  said  dwelling-house  then  being  feloni- 
ously to  steal  take  and  carry  away  and  then  in  the  said  dwelling-house 
[enumerate  the  articles  stolen']  of  the  value  of  of  the  goods  and 

chattels  of  the  said  C.  D.  in  said  the  dwelling-house  then  being  feloniously 
did  steal  take  and*  carry  away. 

(See  Burglary,  Vol.  II.  p.  475.) 

Conspiracy. 

A.  B.  C.  D.  and  E.  F.  on  the  day  of  A.D.  19 

and  on  divers  days  and  times  thereafter  between  the  said  day  and 

at  the  parish  of  in  the  county  of 

unlawfully  fraudulently  and  deceitfully  did  conspire  combine  confederate 
and  agree  together  by  divers  artful  and  subtle  means  stratagems 

and  devices  to  obtain  and  acquire  to  themselves  of  and  from  C  H.  divers 
monies  of  the  said  G.  H.  to  a  large  amount  to  wit  to  the  amount  of 

and  to  cheat  and  defraud  the  said  G.  H.  of  the  same. 

A.  B.  and  C.  D.  on  the  day  of  A.D.  19      at  the 

parish  of  in  the  county  of  and  within  the  jurisdic- 

tion of  the  said  Court  and  on  divers  other  days  thereafter  and  between 
that  day  and  the  day  of  A.D.  19      unlawfully  did 

conspire  combine  confederate  and  agree  together  to  obtain  and  acquire 
to  themselves  of  and  from  E.  F.  by  divers  false  pretences  and  unlawful 
and  subtle  means  stratagems  and  devices  the  property  of  the 

said  and  to  cheat  and  defraud  the  said  E.  F.  thereof. 

[Note. — It  is  not  necessary  to  set  out  the  overt  acts  in  an  indictment 
for  conspiracy  {R.  v.  O'Donnell,  1848,  7  St.  Tri.  N.  S.  637  ;  R.  v.  Gill 
(818),  2  B.  &  Aid.  204 ;  20  R.  R.  407).  But  particulars  may  be  ordered 
(Archb.  Cr.  PI,  23rd  ed.,  70,  71).] 

Embezzlement. 

A.  B.  on  the  day  of  a.d.  19      being  then 

employed  as  clerk  [and  servant]  to  C.  D.  did  then  and  whilst  he  was  so 
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employed  as  aforesaid  receive  and  take  into  his  possession  certain  monies 
to  a  large  amount  to  wit  to  the  amount  of  for  and  in  the  name 

and  on  the  account  of  the  said  C.  D.  his  master  and  the  said  money  then 
fraudulently  and  feloniously  did  embezzle  and  so  the  jurors  aforesaid 
upon  their  oath  aforesaid  do  say  that  the  said  A.  B.  then  and  in  manner 
and  form  aforesaid  the  said  money  the  property  of  the  said  C.  D.  his 
master  from  the  said  C.  D.  his  said  master  feloniously  did  st«al  take  and 
carry  away  &c. 

[Note. — Sometimes  the  counts  are  varied  by  putting  "clerk"  in  one 
and  "  servant "  in  another,  and  so  on.] 

The  said  afterwards  and  within  six  calendar  months  from 

the  time  of  committing  of  the  said  offence  in  the  first  count  of  this 
indictment  charged  and  stated  to  wit  on  the  day  of 

in  the  year  aforesaid  being  then  employed  as  to 

the  said  did  then  and  whilst  he  was  so  employed  as  last  afore- 

said receive  and  take  into  his  possession  certain  other  money  to  a  large 
amount  to  wit  to  the  amount  of  for  a;id  in  the  name  and  on 

the  account  of  the  said  his  said  master  and  the  said  last-men- 

tioned money  then  and  within  the  said  six  calendar  months  fraudulently 
and  feloniously  did  embezzle  and  so  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  say  that  the  said  then  in  manner  and  form  afore- 

said the  said  money  the  property  of  the  said  his  said  master 

from  the  said  his  said  master  feloniously  did  steal  take  and 

carry  away  &c. 


Falsification. 

A.  B.  on  the  day  of  a.d.  19      being  then  clerk 

to  one  did  then  and  whilst  he  was  such  clerk  to  the  said 

as  aforesaid  unlawfully  wilfully  and  with  intent  to  defraud 
omit  and  concur  in  omitting  a  certain  material  particular  from  a  certain 
book  to  wit  which  said  book  then  belonged  to  and  was  in  the 

possession  of  the  said  bis  said  employer  to  wit  by  omitting 

&c. 

A.  B.  on  the  day  of  A.D.  19      being  then  clerk 

to  C.  D.  did  then  and  whilst  he  was  such  clerk  to  the  said  C.  D.  a» 
aforesaid  unlawfully  wilfully  and  with  intent  to  defraud  make  and 
concur  in  making  a  certain  false  entry  in  a  certain  book  to  wit  [describe 
the  book  sufficiently  for  identification]  which  said  book  then  belonged  to 
and  was  in  the  possession  of  the  said  C.  D.  his  employer  to  wit  by 
falsely  entering  in  such  book  under  the  date  of 

a  sura  of  as  having  been  paid  on  that  day  to  one  E.  F.  whereas 

in  truth  and  in  fact  [set  out  in  ivhich  respects  it  is  false]  as  he  the  said 
well  knew  at  the  time  when  he  made  such  false  entry  as 
aforesaid  and  which  said  false  entry  was  in  words  and  figures  following 
[set  out  the  entry]  &c. 

VOL.  VII.  9 
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Fraudulent  Debtors. 

(1)  On  the  day  of  a.d.  19       a  bankruptcy 
petition  was  presented  by  A.  B.  (or  by  C.  D.  against  the  said  A.  B.)  and 
that  the  said  A,  B.  was  upon  the                     day  of  A.D.  19 
duly  adjudged  bankrupt   upon  the  said   petition   and   that   the   said 

within  four  months  next  before  the  presentation  of  the  said 
petition  to  wit  on  the  day  of  A.D.  19       in  the 

parish  of  in  the  county  of  and  within  the  jurisdic- 

tion of  the  said  Court  unlawfully  and  fraudulently  by  divers  false 
representations  did  obtain  certain  property  on  credit  from   the  said 

to  wit  and  has  not  paid  for  the  same  against  the 

form  &c.  (32  &  33  Vict.  c.  62,  s.  11  (13)). 

(2)  Heretofore  and  before  the  committing  of  the  offence  hereinafter 
mentioned  to  wit  on  the  day  of  A.D.  19  a 
bankruptcy  |)etition  was  presented  against  the  said  A.  B.  and  that  the 
said  A.  B,  was  thereupon  to  wit  on  the  day  of  A.D.  19 
adjudged  bankrupt  and  that  the  said  A.  B.  after  the  presentation  of  the 
said  bankruptcy  petition  against  him  to  wit  on  the  day  of 

unlawfully  and  with  intent  to  defraud  one  C.  D.  his  creditor 
did  conceal  a  certain  part  of  his  property  to  the  value  of  £10  and 
upwards  that  is  to  say  [set  out  £10  worth  of  the  property]  (32  &  33  Vict, 
c.  62,  s.  11  (4)). 

(3)  A.  B.  on  the  day  A.D.  19  in  incurring  a 
certain  debt  and  liability  to  wit  a  debt  of  to  one 
unlawfully  did  obtain  credit  to  wit  credit  with  one  C.  D.  for  the 
amount  of  the  said  debt  by  false  pretences  (or  by  fraud  other  than 
false  pretences)  &c.  (32  &  33  Vict.  c.  62,  s.  13  (1);  see  E.  v.  Jones, 
[1898]  1  Q.  B.  119). 

(4)  Heretofore  and  before  the  committing  of  the  offence  by 
hereinafter  charged  and  stated  to  wit  on  the  day  of 

A.D.  19  the  said  A.  B.  was  adjudged  bankrupt  and  that  the  said  A.  B. 
at  the  time  of  the  committing  of  the  said  offence  was  an  undischarged 
bankrupt  and  that  the  said  afterwards  to  wit  on  the 

day  of  A.D.  19         and  on  divers  days  and  times  thereafter 

and  between  that  day  and  the  day  of  A.D.  19 

in  the  parish  of  in  the  county  of  and  within  the 

jurisdiction  of  the  said  Court  then  being  an  undischarged  bankrupt  as 
aforesaid  unlawfully  did  obtain  from  one  credit  to  the  extent 

of  £20  and  upwards  to  wit  credit  to  the  amount  of  without 

informing  the  said  that  the  said  was  at  the  time 

when  he  did  obtain  such  credit  as  aforesaid  an  undischarged  bankrupt 
as  aforesaid  &c.  (45  &  46  Vict.  c.  52,  s.  31 ;  and  see  B.  v.  Dyson,  [1894] 
2  Q.  B.  176). 

(5)  Heretofore  and  before  the  committing  of  the  offence  next  herein- 
after mentioned  to  wit  on  the  day  of  a.d.  19 

a  bankruptcy  petition  was  presented  against  the  said  A.  B.  and  that  the 
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said  was  thereupon  to  wit  on  the  day  of 

adjudged  bankrupt  and  that  the  said  after  the  presentation 

of  the  said  bankruptcy  petition  against  him  to  wit  on  the  day 

of  unlawfully  and  fraudulently  did  remove  a  certain  part  of 

his  property  of  the  value  of  £10  and  upwards  to  wit  [set  out  at  least 
£10  worth  of  tlie  property]  (32  &  33  Vict.  c.  62,  s.  11  (5)). 

(6)  On  the  day  of  a.d.  19       A.  B.  was  duly 

adjudged  bankrupt  and  that  the  said  A.  B.  afterwards  to  wit  on  the 
day  of  in  the  year  aforesaid  in  the  parish  of 

and  within  the  jurisdiction  of  the  said  Court  unlawfully 
and  with  intent  to  defraud  did  make  a  material  omission  in  a  certain 
statement  relating  to  his  affairs  that  is  to  say  a  certain  document  dated 
as  last  aforesaid  and  entitled  in  the  High  Court  of  Justice  in  Bankruptcy 
re  statement  of  affairs  and  signed  by  the  said  and 

bearing  his  declaration  on  oath  that  the  said  statement  was  a  full  and 
complete  statement  of  his  affairs  by  omitting  to  mention  in  the  said 
statement  a  certain  debt  of  the  amount  of  then  due  by  him 

the  said  to  (32  &  33  Vict.  c.  62,  s.  1 1  (6)). 


Larceny  by  Clerk  or  Servant. 

The  said  A.  B.  afterwards  and  within  the  space  of  six  calendar 
months  from  the  time  of  the  committing  of  the  offence  in  the  first  count 
of  this  indictment  charged  and  stated  to  wit  on  the  day  of 

A.D.  19  was  servanl  to  C.  D.  and  that  the  said  A.  B.  whilst 
he  was  such  servant  to  the  said  C.  D.  to  wit  on  the  day  and  in  the  year 
aforesaid  of  and  belonging  to  the  said  C.  D.  master  of  the 

said  A.  B.  feloniously  did  steal  take  and  carry  away  &c. 


Lunatic. 

That  A,  B.  on  the  day  of  a.d.  19        and  on 

divers  days  and  times  thereafter  between  the  said  day  and  the 
day  of  in  the  year  aforesaid  unlawfully  and  contrary  to  the 

provisions  of  the  Lunacy  Acts  1890  and  1891  and  without  a  reception 
order  within  the  meaning  of  the  4th  section  of  the  said  Lunacy  Act  1890 
and  without  the  approval  of  the  Commissioners  in  Lunacy  did  detain 
for  payment  [take  charge  of]  [receive  to  board  and  lodge]  a 

certain  lunatic  named  C.  D.  not  being  a  pauper  or  a  lunatic  so  found  by 
inquisition  in  an  unlicensed  house  known  as  in  the  parish  of 

and  in  the  county  of  (53  &  54  Vict.  c.  5,  s.  315). 


Previous  Conviction. 

Heretofore  and  before  the  commission  of  the  felony  hereinbefore 
charged  to  wit  at  [specify  Court  and  place  of  trial]  on  the 
day  of  A.D.  19      the  said  A.  B.  was  convicted  of  felony  which 
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said  conviction  is  still  in  full  force  strength  and  effect  and  not  in  the 
least  reversed  annulled  or  made  void  &c. 


Receiving  {coupled  with  Larceny). 

The  said  A.  B.  afterwards  to  wit  on  the  day  and  year  aforesaid  the 
goods  and  chattels  aforesaid  before  then  feloniously  stolen  taken  and 
carried  away  feloniously  did  receive  and  have  he  the  said  A.  B.  at  the 
time  when  he  so  received  the  said  goods  and  chattels  as  aforesaid  then 
well  knowing  the  same  to  have  been  feloniously  stolen  taken  and  carried 
away  against  the  form  &c.  (24  &  25  Vict.  c.  96,  s.  92). 


Threatening  Letter. 

A.  B.  on  the  day  of  A.d.  19       feloniously  did 

send  to  one  C.  D.  a  certain  letter  directed  to  the  said  by  the 

name  and  description  demanding  money  from  the  said 

with  menaces  and  without  any  reasonable  and  proper  cause 
he  the  said  then  well  knowing  the  contents  of  the  said  letter, 

and  which  said  letter  is  as  follows  that  is  to  say  [copy  it  out]  (24  &  25 
Vict.  c.  96,  s.  44). 

[Authorities. — Archbold,  Cr.  PL,  23rd  ed.,  passim;  1  Steph.  Hist. 
Grim.  Law,  273-295 ;  Bowen-Eowlands,  Criminal  Procedure.'] 

Indifferent. — An  "indifferent"  person,  as  a  judge  or  arbi- 
trator, is  one  who  has  no  interest  in  the  subject-matter  upon  v?hieh 
he  has  to  adjudicate  {per  Lord  Coleridge,  C.J.,  in  B.  v.  Commissioners- 
of  Sewers  of  Essex,  1885,  14  Q.  B.  D.  578,  579).  But  see  Akbitration; 
Bias. 

Indivisum. — That  which  persons  hold  in  common  without 
partition. 

Indorsement  of  Address. — See  Weit  of  Summons. 

Indorsement  of  Claim. — See  Statement  or  Claim. 

Inducement. — A  pleading  often  contains  some  prefatory  aver- 
ments which  are  necessary  to  introduce  and  explain  the  material  facts 
alleged.  These  are  called  "matters  of  inducement."  Such  are  aver- 
ments stating  who  the  parties  are,  how  they  are  connected,  and  other 
surrounding  circumstances  leading  up  to  the  matters  in  dispute.  These 
introductory  averments  should  be  stated  as  concisely  as  possible 
(Odgers,  Principles  of  Pleading,  6th  ed.,  p.  190). 

Induction. — The  act  of  giving  corporal  possession  of  an 
ecclesiastical  benefice — the  investiture  of  the  presentee  with  the  tem- 
poral part  of  the  benefice,  as  institution  (which  precedes  induction) 
is  of  the  spiritual  part.  Induction  takes  place  under  a  mandate 
directed  by  the  bishop  to  the  person  empowered  to  induct — usually^ 
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the  archdeacon — who,  or  some  deputy  to  whom  he  has  issued  his  precept, 
takes  the  hand  of  the  presentee  and  lays  it  upon  the  key,  or  upon  the 
ring  of  the  church  door,  or  on  some  part  of  the  church  itself,  and  uses 
some  such  words  as  these :  "  By  virtue  of  this  mandate,  I  do  induct  you 
into  the  real,  actual,  and  corporal  possession  of  this  church  of  C,  with 
aU  the  rights,  profits,  and  appurtenances  thereto  belonging."  After 
which  the  inductor  opens  the  church  door,  and  causes  the  person 
inducted  to  enter  the  church  alone,  who  then  usually  tolls  a  bell  as 
a  public  proclamation  of  the  fact  that  he  is  in  possession  of  the  benefice 
and  the  appurtenant  rights  and  profits.  A  certificate  of  the  fact  of 
induction  is  indorsed  on  the  mandate  or  precept  by  the  person  induct- 
ing (Phillimore,  Ecd.  Law,  2nd  ed,,  pp.  359,  360 ;  Blunt,  Church  Law, 
8th  ed.,  p.  240).    See  Presentation. 

Industrial  and  Provident  Societies.— The  law  on 

this  subject  is  now  consolidated  in  the  Industrial  and  Provident  Societies 
Act,  1893,  56  &  57  Vict.  c.  39,  as  amended  (in  so  far  as  it  relates  to  the 
Island  of  Jersey  in  two  small  details)  by  an  Act  of  1894  (57  &  58  Vict, 
c.  8).  The  Acts  apply  to  all  the  British  islands,  except  the  Isle  of  Man 
(1893,  s.  2). 

Incorporated  societies  existing  on  January  1,  1894,  which  had  been 
registered  or  certified  under  prior  Acts  as  to  industrial  and  provident 
societies,  are  treated  as  societies  registered  under  the  Act  of  1893,  and 
their  rules  continue  in  force  until  altered  or  rescinded,  so  far  as  they  do 
not  contravene  any  express  provisions  of  that  Act.  Their  original 
powers  of  altering  their  rules  and  binding  existing  members  by  the 
alterations  seem  unaffected  by  the  repeal  of  the  Act  of  1855  (cp.  Smith 
V.  Galloway,  [1898]  1  Q.  B.  71). 

The  societies  which  can  be  registered  under  the  Acts  are  those 
formed  for  carrying  on  any  industry,  business,  or  trade  (wholesale  or 
retail)  specified  in  or  authorised  by  its  rules,  including  dealings  of  every 
description  with  land,  whether  copyhold,  freehold,  or  leasehold  (1893, 
ss.  4,  79).  The  purpose  of  the  society  must  not  be  illegal  (1893,  s.  9 
(1)  (c);  see  Swaine  v.  Wilson,  1889,  24  Q.  B.  D.  252;  Warhurton 
V.  Hitddersfield  Industrial  Society,  [1892]  1  Q.  B.  817). 

To  be  entitled  to  registration  the  society  must  consist  of  at  least 
seven  members,  and  send  to  the  Eegistrar  of  Friendly  Societies  an 
application  signed  by  seven  members  and  the  secretary,  and  two 
printed  copies  of  its  rules  (1893,  s.  5  (1),  (2)).  A  name  (which  must 
end  with  the  word  "limited"  (s.  5  (5))  will  not  be  registered  which 
is  likely  to  confuse  the  society  with  another,  or  to  mislead  the  members 
or  the  public  (s.  5  (3)).  Change  of  name  is  allowed  only  by  special 
resolution  of  the  society,  approved  by  the  Chief  Registrar  (s.  52). 

Where  a  society  carries  on  business  in  more  than  one  part  of  the 
United  Kingdom,  it  is  registered  in  the  country  where  its  registered 
office  is,  but  lodges  copies  of  rules  with  the  registrar  in  each  country 
where  it  does  business  (s.  5  (6)). 

The  registrar,  if  satisfied,  issues  an  acknowledgment  of  registry,  which 
is  conclusive  of  the  fact  of  registry  (ss.  6,  8);  but  he  can  suspend  or 
cancel  registration  (s.  9)  in  the  following  cases : — 

(a)  Ileduction  of  membership  below  seven ; 

(&)  Obtaining  registry  by  fraud  or  mistake; 

(c)  Extinction  of  the  society ; 

{d)  Request  of  the  society  properly  evidenced ; 
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(e)  Existence  for  an  illegal  purpose,  or  violation  of  the  provisions  of 
the  Act  wilfully  and  after  notice  from  the  registrar.  In  this  case  the 
Treasury  must  approve. 

Appeals  lie  to  the  High  Court  from  refusal  to  register  or  suspension 
or  cancellation  (1893,  c.  39,  s.  9  (4)). 

Bides. — The  rules  must  contain  the  provisions  scheduled  to  the  Act, 
and  can  be  amended  validly  under  the  powers  reserved  in  the  rules 
if  the  amendments  are  registered  as  not  contrary  to  the  Act.  They 
must  provide  for  the  appropriation  of  the  profits.  Anyone  who  asks 
for  a  copy  is  entitled  to  it  on  demand  and  payment  of  not  over  Is.  (s.  10). 

Duties. — Every  society  must  have  a  registered  office  with  its  name 
affixed,  must  submit  its  accounts  annually  to  audit,  and  send  the 
Eegistrar  of  Friendly  Societies  an  annual  return  vouched  by  the 
auditors,  and  supply  it  on  demand  to  members,  and  fix  up  a  copy  of 
its  balance-sheet  in  the  office  (ss.  11-16,  20). 

It  must  also  submit  its  books  to  inspection  by  its  members,  and  in 
certain  events  to  inspection  and  report  by  a  person  appointed  by  the 
Chief  Eegistrar  of  Friendly  Societies  (ss.  17,  18). 

Privileges. — The  society  on  registration  becomes  a  body  corporate 
with  limited  liability  (s.  21).  Persons  over  sixteen  may  be  members 
(s.  32). 

It  is  exempt  from  income  tax  under  Scheds.  C,  D,  subject  to  certain 
limitations  (s.  24) ;  and  members  have  power  to  transfer  their  interest,  if 
not  exceeding  £100,  by  nomination  to  take  effect  at  death  (ss.  25,  26),  and 
special  provisions  are  made  as  to  death  duties  on  small  shares  (ss.  27, 
28,  and  see  Death  Duties,  Vol.  IV.  herein),  and  property  of  lunatic 
members  (s.  29).  Where  a  society  under  sec.  29  paid  over  the 
balance  of  a  lunatic  member's  account  to  his  wife,  and  subsequently 
the  guardians  petitioned  against  the  society  for  expenses  of  the  lunatic 
member's  removal  to  be  paid  out  of  the  fund  which  had  stood  in 
his  name,  it  was  held  that  the  transfer  under  sec.  29  to  the  wife  was 
good,  and  that  the  petition  failed  {Gloucester  Guardians  v.  Gloucester 
Industrial  and  Co-operative  Society,  Ltd.,  1906,  70  J.  P.  297 ;  4  L.  G.  E. 
1087).  The  society  can  also  at  its  discretion  distribute  the  property 
of  intestate  members  {Escritt  v.  Todmorden  Co-operative  Society,  [1896] 

1  Q.  B.  461).  A  register  of  members  is  kept  (s.  34);  and  members  are 
bound  by  the  rules  (s.  22),  and  suable  in  the  County  Court  for  debts  due 
to  the  society  (s.  23).  And  although  the  amount  of  the  debt  is  beyond 
the  County  Court  jurisdiction,  yet  under  sec.  23  the  full  amount  may 
be  recovered,  though  the  debtor  has  ceased  to  be  a  member  at  the 
time  of  action  brought  {Gwendolen  Freehold  Land  Society  v.  Wicks,  [1904] 

2  K.  B.  622).  As  to  a  society's  lien  on  the  shares  of  its  members  for 
debts  and  its  rights  to  a  set-off,  even  when  in  financial  difficulties, 
see  In  re  Gwawr-y-Gweithyr  Industricd  and  Provident  Society,  1901, 
2  K.  B.  477. 

The  contractual  powers  of  the  society  are  regulated  by  sees.  33, 
35,  but  banking  business  is  forbidden  in  the  case  of  a  society  with 
withdrawable  capital,  and  even  when  allowed  is  subject  to  special 
regulations  (s.  19). 

Property  and  Funds. — Societies,  subject  to  their  rules,  may  hold 
land  of  any  tenure,  and  make  certain  specified  investments,  including 
deposit  in  certified  savings  banks  or  post  office  savings  banks,  and  lend 
to  their  members  (ss.  36-42).  Mortgages  to  the  society  are  discharged 
by  receipt  indorsed  (ss.  43-45).     Debentures  issued  by  a  society  secured 
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on  personal  chattels  appear  to  be  bills  of  sale  {G.  N.  Rly.  Co.  v.  Coal 
Co-operative  Society,  [1896]  1  Ch.  187). 

Disputes  with  members  or  aggrieved  and  recent  ex-members  are 
settled  by  arbitration  under  the  rules  of  the  society  or  by  reference 
to  the  Eegistrar  of  Friendly  Societies,  subject  to  an  option  to  state 
a  case  for  the  High  Court  (s.  49).  As  to  possible  inconsistency  between 
sec.  6  (b)  of  the  Arbitration  Act,  1889,  and  sec.  49  (5)  of  the  Provident 
and  Industrial  Societies  Act,  1893,  see  Jessop  v.  Huddersfield  Indiistrial 
Society,  1899,  80  L.  T.  598. 

Inspection  of  the  books  and  affairs  of  a  society  may  be  ordered  by  the 
Chief  Eegistrar  upon  the  application  of  a  sufficient  number  of  members 
of  the  society  (s.  50),  who  may  be  required  by  the  registrar  to  give 
security  for  the  costs  of  the  inspection  (ibid.). 

Amalgamation,  etc. — Societies  may  be  amalgamated  with  or  trans- 
ferred to  other  societies  or  converted  into  a  company,  or  a  company  into 
a  society,  by  special  resolutions  in  the  form  prescribed  by  the  Act  and 
registered  at  the  central  office  of  friendly  societies.  Such  amalgamations 
do  not  affect  the  rights  of  creditors  (ss.  51-57). 

Dissolution  is  provided  for  by  sees.  58-61.  These  sections  bring 
societies  within  the  winding-up  Acts  (see  In  re  Femclale  Industrial 
Co-operative  Society,  [1894]  1  Q.  B.  828),  which  was  not  the  case  under 
prior  statutes  (see  In  re  London  and  Suburban  Bank  Co.,  [1892] 
1  Ch.  604). 

Officers. — Officers  in  receipt  of  or  in  charge  of  money  must,  if  required 
by  the  rules,  give  security  for  rendering  a  just  and  true  account,  and  every 
servant  of  the  society  must  on  formal  demand  render  proper  accounts 
(ss.  47,  48). 

Offences. — Sees.  62-70  deal  with  offences  by  the  society  in  non- 
compliance with  the  requirements  of  the  Act,  and  by  officers  guilty  of 
fraud,  misappropriation,  or  falsification.  The  fine,  except  in  the  last 
two  cases,  must  not  exceed  £5.  All  offences  are  summarily  punishable, 
subject  to  appeal  to  Quarter  Sessions. 

Government  Powers. — The  Treasury  may  appoint  public  auditors, 
determine  their  remuneration,  and  fix  the  fees  and  make  regulations 
as  to  registry  and  procedure  (ss.  72-74). 

These  powers  have  been  exercised  by  the  issue  of  regulations,  forms, 
etc.,  on  January  1,  1894  (St.  R  &  0.,  Eev.  1904,  sub  tit.  "  Industrial  and 
Provident  Society  "),  amended  as  to  certain  fees  payable  in  advance  for 
matters  to  be  transacted  and  for  the  inspection  of  documents  under  the 
Act  by  an  Order  of  December  31,  1906  (St.  R.  &  0.,  1906,  p.  293).  As 
to  the  limits  of  the  Treasury's  power,  see  Wihwt  v.  Grace,  [1892] 
1  Q.  B.  812. 

The  working  of  the  Act  and  the  societies  to  which  it  has  been 
applied  are  stated  in  the  annual  reports  of  the  Eegistrar  of  Friendly 
Societies  (see  Pari.  Pap.  1907). 

Industrial  Assurance  Company  is  defined  in  sec.  l 

of  the  Collecting  Societies  and  Industrial  Assurance  Companies  Act, 
1896,  59  &  60  Vict.  c.  26,  as  "a  person  or  body  of  persons,  whether 
corporate  or  unincorporate,  granting  assurances  on  anyone's  life  for  a 
less  sum  than  £20."  Companies  of  this  kind,  if  registered  under  the 
Friendly  Societies  Act,  1896  (c.  25),  are  not  subject  to  the  provisions  of 
the  Life  Assurance  Companies  Act,  1870,  33  &  34  Vict.  c.  61,  s.  2 
{Newbold  Friendly  Society  v.  Barlow,  [1893]  2  Q.  B.  128). 
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An  industrial  assurance  company  which  receives  contributions  or 
premiums  by  means  of  collectors  at  a  greater  distance  than  ten  miles 
from  its  registered  office  or  principal  place  of  business  and  at  less 
periodical  intervals  than  two  months,  is  within  the  Collecting  Societies 
Act,  1896,  59  &  60  Vict.  c.  26,  ss.  1,  17. 

The  effect  of  this  is  as  follows : — 

(a)  To  prohibit  the  society  from  enforcing  a  forfeiture  by  a  person 
assured  for  default  in  contributions  unless  they  have  served  on  him 
a  notice  in  writing  stating  the  amount  due,  and  that  if  he  does  not  pay 
within  a  reasonable  time — not  less  than  fourteen  days — his  interest  or 
benefit  will  be  forfeited,  and  default  has  been  made  in  payment  under  the 
notice.  This  gets  rid  of  Taylor  v.  Collins,  1882,  46  L.  T.  168.  The 
service  is  effected  by  delivery  at  his  last  known  place  of  abode  (1896, 
c.  26,  ss.  3, 16); 

(h)  To  prohibit  transfer  of  a  person  assured  without  his  written 
consent,  or  that  of  his  parent  or  guardian,  from  one  company  to  another, 
except  on  an  amalgamation  or  transfer  of  business  under  the  Life  Assurance 
Companies  Acts,  1870  to  1872,  and  to  require  the  transferee  company 
to  give  the  transferor  company  written  notice  of  an  application  for 
admission  or  transfer  (1896,  c.  26,  s.  4 ;  see  Baden-Fuller  on  FrieTidly 
Societies,  2nd  ed.,  1898,  p.  149) ; 

(c)  To  require  the  company  to  hold  a  general  meeting  at  least  once 
a  year  properly  advertised  or  served  on  each  member  (s.  5);  except 
where  the  day,  hour  and  place  of  an  annual  or  other  periodical  meeting 
is  fixed  by  the  rules  {ibid.). 

(d)  To  provide  for  the  settlement  by  a  County  Court  judge  or 
a  Court  of  Summary  Jurisdiction  under  the  Friendly  Societies  Act, 
1896,  s.  68,  of  any  dispute  between  the  company  and  a  member  or 
person  insured  or  person  claiming  under  either  (s.  7).  This  right  of 
appeal  (under  sec.  7)  over-rides  any  rules  of  the  Society  {Knoiules  v. 
Booth,  1883,  32  W.  E.  432).  Neither  the  County  Court  nor  a  Court 
of  summary  jurisdiction  has  jurisdiction  to  settle  a  dispute  if  the  policy 
is  for  a  greater  amount  than  £20  (Cowling  v.  Topping,  [1906]  1  K.  B. 
466).  On  the  question  of  jurisdiction  see  also  Fuller  on  Friendly 
Societies,  p.  152. 

(e)  To  prevent  acting  collectors  of  a  company  from  being  members 
of  the  committee  of  management  or  holding  any  office  on  the  company, 
except  superintending  collectors  within  a  given  district,  voting  or  taking 
part  in  the  proceedings  at  any  meeting  of  the  company  (ss.  8,  14). 

All  industrial  assurance  companies,  unless  registered  as  friendly 
societies,  are  subject  to  the  Life  Assurance  Companies  Acts,  1870  and 
1872.  See  Life  Insurance.  Societies  not  so  registered  and  collecting 
premiums  at  intervals  greater  than  two  months  are  not  under  the 
Collecting,  etc..  Societies  Act,  1896,  except  where  they  assure  the 
payment  of  money  on  the  death  of  children  under  the  age  of  ten  years 
(1896,  c.  26,  ss.  1,  13),  in  which  event  they  are  subject  to  sees.  62-67 
and  84  of  the  Friendly  Societies  Act,  1896,  c.  25,  as  to  such  insurances 
{Newhold  Friendly  Society  v.  Barlow,  [1893]  2  Q.  B.  128).  Such  policies 
when  issued  by  an  industrial  assurance  company  of  whatever  kind  are 
not  subject  to  the  Life  Assurance  Act,  1774,  14  Geo.  iii.  c.  48,  a  short 
title  given  by  the  Short  Titles  Act,  1896,  but  which  is  deceptive  and 
misleading,  as  the  Act  extends  to  other  events  than  life. 

All  these  companies  are  within  the  Life  Assurance  Companies  Act, 
1896,  59  &  60  Vict.  c.  8. 


INDUSTEIAL  SCHOOL  ^        137 

Industrial  assurance  companies,  so  far  as  within  the  Friendly 
Societies  Act,  1896,  and  the  Collecting  Societies,  etc.,  Act,  1896,  are 
subject  to  provisions  thereof  as  to  offences  and  procedure  (Acts  of  1896, 
c.  25,  S8.  84  (/),  85 ;  c.  26,  ss.  14,  15). 

[Authorities. — Baden-Fuller  on  Friendly  Societies,  2nd  ed.,  1898; 
Eeport  of  Kegistrar  of  Friendly  Societies,  1906 ;  Pari.  Pap.  1907.] 

Industrial  Exhibitions.— See  Exhibitions;  Patents. 

103''^^'^ 3^1*1^1  Property  is  a  term  of  French  origin  which  has 
been  adopted  in  the  official  title  of  the  Industrial  Property  Convention 
and  Union  for  want  of  a  better  one.  It  comprises  patents,  trade  marks, 
merchandise  marks,  trade  names,  designs,  and  models,  and  all  such 
rights  of  prior  user  of  industrial  inventions  or  distinctive  marks  (see 
International  Unions  ;  Patents  ;  Trademarks). 

Industrial    Property  Convention.— See  Patents; 

Trademarks. 

Industrial  School. — Certified  Industrial  and  Keformatory 
(q.v.)  Schools  are  institutions  to  which  children  are  committed  under  the 
order  of  a  magistrate.  They  are  usually  founded  and  maintained  by 
committees  of  private  persons,  but  in  some  cases  by  local  authorities  in 
pursuance  of  statutory  powers  hereinafter  mentioned,  and  they  are  aided 
out  of  public  moneys.  Being  concerned  with  the  repression  or  preven- 
tion of  crime,  they  are  subject  to  the  authority  of  the  Home  Office,  and 
not  to  that  of  the  Education  Department.  The  term  "  industrial  school " 
ordinarily  denotes  a  certified  industrial  boarding  school.  The  special 
class  of  certified  day  industrial  schools  will  be  treated  separately  at  the 
end  of  this  article. 

Establishing  of  (Boarding)  Industrial  School. — An  industrial  school  is 
described  by  the  Industrial  Schools  Act,  1866,  29  &  30  Vict.  c.  118,  s.  5, 
as  "a  school  in  which  industrial  training  is  provided,  and  in  which 
children  are  lodged,  clothed,  and  fed,  as  well  as  taught."  In  order  that 
children  may  be  received  under  the  Act,  such  a  school  must  be  "  certified" 
by  the  Secretary  of  State,  i.e.  the  Home  Secretary,  after  examination  by 
the  Inspector  of  Keformatory  and  Industrial  Schools  (ss.  6,  7).  Plans 
and  particulars  of  buildings,  and  any  subsequent  alterations  or  additions 
thereto,  must  be  submitted  for  the  approval  of  the  Secretary  of  State 
(ss.  11, 13).  Every  certified  industrial  school  must  be  officially  inspected 
not  less  than  once  a  year  (s.  10),  and  the  Secretary  of  State,  ""if  dis- 
satisfied with  the  condition  of  "  the  school,  may  withdraw  the  certificate 
after  six  months'  notice  (s.  44).  The  like  notice  is  also  required  of  the 
resignation  of  the  certificate  by  the  managers  (s.  45). 

Commitment  to  School. — Commitments  to  industrial  schools  may  be 
made  by  a  Court  of  summary  jurisdiction.  "  In  determining  the  school, 
the  justices  shall  endeavour  to  ascertain  the  religious  persuasion  to 
which  the  child  belongs,  and  shall,  if  possible,  select  a  school  conducted 
in  accordance  with  such  religious  persuasion  "  (s.  18).  Where  a  child  is 
sent  or  about  to  be  sent  to  a  school  not  of  his  religious  persuasion,  the 
parent,  step-parent,  or  guardian,  or  if  none,  the  god-parent  or  nearest 
adult  relative,  may  state  to  the  justices  making  the  order  that  he  objects 
to  the  school  selected,  and  may  name  another  certified  industrial  school 
conducted  in  accordance  with  the  child's  religious  persuasion,  and  signify 
his  desire  that  the  child  should  be  removed  thereto,  and  thereupon  the 
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justices  shall,  upon  proof  of  the  child's  religious  persuasion,  comply  with 
the  applicant's  request ;  provided  (1)  that  the  application  be  made  before 
the  child  has  been  sent  to  a  certified  industrial  school,  or  within  thirty 
days  of  his  arrival  at  such  a  school ;  and  (2)  that  the  applicant  show  to 
the  satisfaction  of  the  Court  that  the  managers  of  the  school  named  by 
him  are  willing  to  receive  the  child  (s.  20).  Eeligious  interests  are 
further  safeguarded  by  the  provision  (s.  25)  that  a  minister  of  the 
religious  persuasion  specified  in  the  order  of  detention  as  that  to  which 
the  child  appears  to  the  justices  to  belong,  may  visit  the  child  at  the 
school  at  times  fixed  by  regulations  to  be  made  by  the  Secretary  of 
State  for  purposes  of  religious  instruction. 

Classes  of  Children. — Tlie  following  classes  of  children  may  be  com- 
mitted to  industrial  schools  under  the  various  Acts : — 

I.  Any  child  apparently  under  the  age  of  fourteen  brought  by  any 
person  before  two  justices,  and  coming  within  any  of  the  following 
descriptions : — 

{a)  That  is  found  begging  or  receiving  alms  (whether  actually  or 
under  the  pretext  of  selling  or  offering  for  sale  anything),  or  being  in 
any  street  or  public  place  for  the  purpose  of  so  begging  or  receiving 
alms ; 

(h)  That  is  found  wandering  and  not  having  any  home  or  settled 
place  of  abode,  or  proper  guardianship,  or  visible  means  of  subsistence ; 

(c)  That  is  found  destitute,  either  being  an  orphan  or  having  a 
surviving  parent  who  is  undergoing  penal  servitude  or  imprisonment; 

(d)  That  frequents  the  company  of  reputed  thieves ; 

{e)  That  is  lodging,  living,  or  residing  with  common  or  reputed 
prostitutes,  or  in  a  house  resided  in  or  frequented  by  prostitutes  for  the 
purpose  of  prostitution ; 

(/)  That  frequents  the  company  of  prostitutes  (Industrial  Schools 
Act,  1866,  29  &  20  Yict.  c.  118,  s.  14,  as  amended  by  the  Industrial 
Schools  Amendment  Act,  1880,  43  &  44  Vict.  c.  15,  s.  1). 

IL  Any  children  under  the  age  of  fourteen  under  the  care  or  control 
of  a  woman  convicted  of  crime  against  whom  a  previous  conviction  is 
proved,  if  such  children  have  no  visible  means  of  subsistence,  or  are 
without  proper  guardianship ;  the  order  of  detention  to  be  made  either 
by  the  Court  by  whom  the  woman  is  convicted,  or  by  a  Court  of 
summary  jurisdiction  (Prevention  of  Crimes  Act,  1871,  34  &  35  Vict. 
e.  112,  s.  14). 

III.  Any  child  apparently  under  the  age  of  twelve  who  is  charged 
before  a  Court  of  summary  jurisdiction  with  an  offence  punishable  by 
imprisonment  or  a  less  punishment,  but  has  not  been  convicted  of  felonv 
(I.  S.  Act,  1866,  s.  15). 

IV.  Any  child  apparently  under  fourteen,  if  his  parent,  step-parent, 
or  guardian  represents  that  he  is  unable  to  control  the  child,  and  that  he 
desires  that  the  child  be  sent  to  an  industrial  school  (I.  S.  Act,  1866, 
s.  16). 

V.  Any  child  apparently  under  the  age  of  fourteen  maintained  in  a 
workhouse  or  pauper  school,  if  the  guardians  or  board  of  management 
represent  that  the  child  is  refractory,  or  is  the  child  of  parents  either  of 
whom  has  been  convicted  of  a  crime  or  offence  punishable  with  penal 
servitude  or  imprisonment,  and  that  it  is  desirable  that  he  be  sent  to  an 
industrial  school  (I.  S.  Act,  1866,  s.  17). 

VI.  Children  not  complying  with  a  school  attendance  order  under 
the  Elementary  Education  Act,  1876,  39  &  40  Vict.  c.  79,  s.  11). 
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An  attendance  order  may  be  made  on  the  complaint  of  the  Local 
Education  Authority  if  either  {ibid.,  s.  11) — 

(a)  The  parent  of  any  child  above  the  age  of  five  who  is  under  the  Act 
prohibited  from  being  taken  into  full-time  employment  (cp.  ibid.,  s.  5), 
habitually  and  without  reasonable  excuse  (cp.  ibid.,  s.  11,  ad  Jin.)  neglects 
to  provide  efficient  elementary  instruction  for  his  child ;  or 

(b)  Any  child  (between  the  ages  of  five  and  fourteen,  ibid.,  s.  48) 
who  is  found  habitually  wandering  or  not  under  proper  control,  or  in  the 
company  of  rogues,  vagabonds,  disorderly  persons,  or  reputed  criminals. 

Where  an  attendance  order  is  not  complied  with  without  any  reason- 
able excuse  within  the  meaning  of  the  Act,  the  Court  may  on  the 
complaint  of  the  local  (school)  authority  {ibid.,  s.  12)  in  the  first  case  of 
non-compliance,  impose  a  penalty  not  exceeding  with  the  costs  5s.,  [and 
now  under  sec.  6  (2)  of  the  Elementary  Education  Act,  1900,  not  exceed- 
ing 208.];  or  if  the  parent  satisfies  the  Court  that  he  has  used  all 
reasonable  efforts,  the  Court  may,  without  inflicting  any  penalty,  order 
the  child  to  be  sent  to  a  certified  day  industrial  school,  or  if  it  appears 
to  the  Court  that  there  is  no  such  school  suitable  for  the  child,  then  to 
a  certified  industrial  school.  In  the  second  case  of  non-compliance,  the 
Court  may  inflict  the  like  penalty,  or  order  the  child  to  be  sent  to  an 
industrial  school,  as  above,  or  do  both.     See  also  Education. 

It  is  further  provided  by  sec.  18  of  the  Elementary  Education  Act, 
1876,  that  where  the  local  (school)  authority  are  informed  of  any  child 
who  is  liable  to  be  dealt  with  under  that  Act  or  the  Industrial  Schools 
Act,  1866,  it  shall  be  the  duty  of  the  local  (school)  authority  to  take 
proceedings  accordingly,  unless  they  think  that  it  is  inexpedient  to  do  so. 

Period  of  Detention  and  Licensimj. — The  period  of  detention  must  in 
all  cases  be  specified  in  the  order,  and  must  not  in  any  case  extend 
beyond  the  time  when  the  child  will  attain  the  age  of  sixteen  (I.  S.  Act, 
1866,  29  k  30  Vict.  c.  118,  s.  18).  The  managers  of  the  school  have 
power  in  every  case  after  eighteen  months  to  grant  a  licence  to  the 
child  to  reside  with  some  trustworthy  and  respectable  person  (s.  27); 
and  when  the  order  of  detention  is  made  at  the  instance  of  the  school 
authority,  the  licence  may  be  granted  after  one  month,  subject  to  the 
condition  that  the  child  attend  as  a  day  scholar  some  certified  efficient 
school  (El.  Ed.  Act,  1876,  39  &  40  Vict.  c.  79,  s.  14).  Under  the  I.  S. 
Act  Amendment  Act,  1894,  57  &.  58  Vict.  c.  33,  every  child  sent  to 
an  industrial  school  after  the  passing  of  the  Act  remains  under  the 
supervision  of  the  managers  up  to  the  age  of  eighteen  (s.  1).-  The 
managers  may  license  any  child  under  their  supervision,  and  may 
revoke  the  licence  and  recall  the  child  to  the  school,  Init  must  notify 
the  Secretary  of  State  of  any  such  recall,  stating  the  reasons  for  it,  and 
place  the  child  out  again  within  three  months  at  latest  (ibid.).  A  child 
detained  in  an  industrial  school  at  the  passing  of  this  Act  may  consent  to 
come  under  its  provisions  (s.  3).  The  Keformatory  and  Industrial  Schools 
Act,  1891,  54  &  55  Vict.  c.  23,  gives  power  to  the  managers  to  appren- 
tice or  dispose  of  any  child  in  any  trade,  etc.,  before  the  expiration  of 
his  period  of  detention;  provided  that  if  the  child  is  disposed  of  by 
emigration,  and  in  any  case  unless  he  has  been  detained  for  twelve 
months,  the  consent  of  the  Secretary  of  State  is  required. 

The  Prevention  of  Cruelty  to  Children  Act,  1894,  57  &  58  Vict.  c.  41, 
enables  a  child  to  be  committed  to  the  custody  of  a  relation  or  person 
named  by  the  Court  instead  of  being  sent  to  an  industrial  school  (ibid., 
8.9). 
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Finance. — The  cost  of  maintenance  is  met  as  follows : — 

A.  Contribution  hy  Treasury. — The  Treasury  may  contribute  to  the 
maintenance  of  children  detained  in  certified  industrial  schools  such 
sums  as  the  Secretary  of  State  from  time  to  time  thinks  fit  to  recom- 
mend ;  provided  that  such  contributions  shall  not  exceed  2s.  per  head 
per  week  for  children  detained  on  the  application  of  their  parents,  etc. 
(Class  IV.,  swpra ;  I.  S.  Act,  1866,  s.  35).  The  following  tariff  of  weekly 
payments  has  been  fixed : — 

Classes  I.,  IL,  III.,  supra — 

(a)  Tor  children  under  six,  nil;  (h)  for  children  between  six  and 
ten,  3s. ;  (c)  for  children  over  ten — if  the  school  has  been  established 
before  the  1st  March  1872,  5s.;  if  after  that  date,  3s.  6d. ;  subject  in 
either  case  to  a  reduction  to  3s.  where  the  child  has  been  detained  four 
years,  and  has  reached  fifteen  years  of  age.  Special  arrangements  are 
made  for  increase  of  grant  in  the  case  of  training  ships,  and  for  reduction 
where  a  child  goes  out  to  work  in  the  vicinity  of  the  school. 

Class  IV.,  2s. 

Class  v.,  nil. 

Class  VI. :  subdivision  (a)  2s. ;  subdivision  (b),  as  for  Classes  I.-III. 

B.  Contribution  by  Parents. — The  parent,  etc.,  of  every  child  detained 
in  an  industrial  school  is  required  to  contribute,  if  of  sufficient  ability, 
not  exceeding  5s.  a  week  to  the  child's  maintenance.  The  sum  is  fixed 
according  to  the  parent's  ability  by  the  justices,  collected  by  the 
inspector's  agents,  and  paid  to  the  Treasury  in  relief  of  the  Treasury 
contribution,  the  balance,  if  any  (which  is  exceptional)  being  handed 
over  to  the  managers. 

C.  Contribution  by  Guardians. — In  the  case  of  Class  V.,  i.e.  children 
committed  on  the  application  of  the  guardians  under  the  I.  S.  Act,  1866, 
8.  17,  but  not  in  other  cases,  the  guardians  may,  with  the  consent  of  the 
Local  Government  Board,  contribute  such  sums  as  they  think  fit.  In 
practice  this  contribution  is  usually  5s.  a  week,  equivalent  to  the  whole 
cost  of  maintenance. 

D.  Contributions  by  Local  Authorities  Generally. — {a)  The  [late] 
prison  authority  (see  Prisons  Act,  1865,  28  &  29  Vict.  c.  126,  s.  5)  and 
{b)  the  School  Board,  [and  now  the  Local  Education  Authority  under  the 
Education  Act,  1902],  respectively  have  power  to  contribute  towards  the 
support  of  any  certified  industrial  school  under  the  I.  S.  Act,  1866,  s.  12, 
and  El.  Ed.  Act,  1870,  33  &  34  Vict.  c.  75,  s.  27.  As  to  the  case  of  a 
borough,  however,  where  there  is  a  School  Board,  see  post,  (c)  A  School 
Attendance  Committee  (El.  Ed.  Act,  1876,  s.  7 ;  cp.  article  Education) 
had  not  of  itself  any  power  of  contributing  to  the  maintenance  of  an 
industrial  school,  but  under  the  El.  Ed.  (Industrial  Schools)  Act,  1879, 
42  &  43  Vict.  c.  48,  s,  4,  where  a  child  was  committed  on  the  complaint 
of  a  School  Attendance  Committee  (Class  VI.,  sup^a),  the  council, 
guardians,  or  sanitary  authority  appointing  such  committee  might  con- 
tribute on  the  recommendation  of  the  committee  as  if  they  were  a 
School  Board,  subject,  however,  in  the  case  of  guardians,  to  the  consent 
of  the  Local  Government  Board,  as  under  the  El.  Ed.  Act,  1876,  s.  31 
(now  repealed).  [The  Local  Education  Authority  under  the  Education 
Act,  1902,  have  now  all  the  powers  and  duties  of  the  School  Boards  and 
School  Attendance  Committees,  which  are  abolished  (s.  5).]  Contribu- 
tions from  local  authorities  are  thus  in  all  cases  optional,  indeterminate 
and  uncertain. 

E.  The  residue  (if  any)  of  the  cost  of  maintenance  falls  upon  the 
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Managers,  whose  reception  of  a  child  is  deemed  to  be  an  undertaking 
to  train,  clothe,  lodge,  and  feed  him  during  the  whole  period  of  his 
detention  (L  S.  Act,  1866,  s.  18). 

A  prison  authority  has  also  power  to  contribute  towards  the  ultimate 
disposal  of  any  inmate  of  a  certified  industrial  school  (Eeformatory  and 
Industrial  Schools  Act  Amendment  Act,  1872,  35  &  36  Vict.  c.  21,  s.  9). 
And  in  regard  to  expenditure  on  permanent  works — 

{a)  A  prison  authority  has  power,  with  the  consent  of  the  Secretary 
of  State,  to  contribute  to  the  alteration,  enlargement,  rebuilding, 
establishment,  or  building  of  a  certified  industrial  school,  actual  or 
intended,  or  to  the  purchase  of  land  therefor  (I.  S.  Act,  1866,  s.  12). 
And  by  the  Eeformatory  and  Industrial  Schools  Act  Amendment  Act, 
1872,  s.  7,  a  prison  authority  is  authorised  to  undertake  anything  to 
which  it  may  contribute. 

(&)  A  School  Board  had  the  same  power  of  contributing  as  is  given 
by  sec.  12  of  the  I.  S.  Act,  1866,  to  a  prison  authority  (El.  Ed.  Act,  1870, 
s.  27).  Under  the  El.  Ed.  Act,  1870,  s.  28,  as  amended  by  the  El.  Ed. 
Act,  1876,  8.  15,  a  School  Board  had  power,  with  the  consent  of  the 
Secretary  of  State,  to  establish,  build,  and  maintain  a  certified  industrial 
school,  and  for  that  purpose  the  School  Board  had  the  same  powers  as 
for  providing  sufficient  school  accommodation  for  its  district  {cp.  El.  Ed. 
Act,  1870,  88.  19-21).  And  under  the  El.  Ed.  (Ind.  Schools)  Act,  1879, 
42  &  43  Vict.  c.  48,  s.  2,  a  School  Board  had  power  to  undertake 
anything  to  which  it  is  authorised  to  contribute. 

In  the  case  of  boroughs,  under  the  El.  Ed.  Act,  1870,  s.  27,  as 
amended  by  the  Eeformatory  and  Industrial  Schools  Amendment  Act, 
1872,  8.  8,  on  the  School  Board  resolving  to  "contribute"  or  to  "main- 
tain," the  prison  authority,  i.e.  the  council,  were  to  cease  to  have  the 
power  to  "  contribute  "  or  to  "  undertake." 

[These  powers  of  the  School  Boards  are  now  transferred  to  the  Local 
Education  Authority  under  the  Education  Act,  1902,  s.  5.] 

As  to  borrowing  powers  of  prison  authorities  and  School  Boards  in 
relation  to  industrial  schools,  see  Prison  Authorities  Act,  1874,  37  «&  38 
Vict.  c.  47  ;  El.  Ed.  Act,  1876,  39  &  40  Vict.  c.  79,  s.  15  ;  El.  Ed.  (Ind. 
Schools)  Act,  1879,  42  &  43  Vict.  c.  48,  s.  3. 

Day  Industrial  Schools. — Day  industrial  schools  were  instituted  by 
the  El.  Ed.  Act,  1876,  s.  16.  They  are  schools  in  which  industrial 
training,  elementary  education,  and  one  or  more  meals  a  day,  but  not 
lodging,  are  provided  for  the  children,  and  they  may  be  certified  by  the 
Secretary  of  State  in  like  manner  as  under  the  Industrial  Schools  Act, 
1866  (ibid.).  The  prison  authority  and  the  [Local  Education  Authority} 
have  the  same  powers  in  relation  to  a  certified  day  industrial  school  as 
to  a  certified  industrial  school  (ibid.,  s.  16  (1)).  As  a  matter  of  fact, 
nearly  all  the  certified  day  industrial  schools  of  the  country  are  under 
[Local  Education  Authorities].  The  following  classes  of  children  may 
be  sent  to  certified  day  industrial  schools  : — 

A.  Children  who  might,  under  the  Industrial  Schools  Act,  1866,  be 
sent  to  a  certified  (boarding)  industrial  school  (El.  Ed.  Act,  1876,  s.  16  ; 
cp.  Class  L,  s^ipra). 

B.  Children  sent  for  breach  of  attendance  order  (El.  Ed.  Act,  1876, 
8.  12  ;  cp.  Class  VI.,  supra). 

C.  Children  attending  in  pursuance  of  an  attendance  order,  and  upon 
a  joint  request  to  the  managers  from  the  Local  Education  Authority  and 
the  parent,  together  with  an  undertaking  by  the  latter  to  pay  a  required 
contribution  (see  post)  (El.  Ed.  Act,  1876,  s.  16  (4)). 


142  INDUSTKIAL  SCHOOL 

D.  Children  attending  not  in  pursuance  of  any  attendance  order,  but 
upon  the  same  joint  request  and  undertaking  as  for  Class  C.  This  ^Yill 
include  the  case  of  children  attending  a  certified  day  industrial  school  as 
a  certified  efficient  school  under  the  El.  Ed.  Act,  1876,  s.  16,  in  pursuance 
of  a  licence  from  the  managers  of  a  certified  industrial  school  under 
sec.  14.  But  if  the  conditions  as  to  request  and  parent's  contribution 
are  not  complied  with  in  the  case  of  any  child,  no  grant  (see  post)  can 
be  made  by  the  Secretary  of  State  in  respect  of  that  child  {ibid., 
s.  16  (4)). 

With  reference  to  the  period  of  detention  in  certified  day  industrial 
schools,  the  following  regulations  are  contained  in  an  Order  in  Council 
made  the  20th  March  1877  in  pursuance  of  sec.  16  of  the  El.  Ed.  Act, 
1876  :— 

Classes  A.  B.  Period  of  detention  not  to  extend  beyond  three  years, 
or  after  the  child  has  reached  the  age  of  fourteen  (Order  in  Council, 
par.  18).  The  period  of  detention  must  in  all  cases  be  specified  in  the 
order. 

Class  C.  When  the  order  is  made,  the  child  must  be  between  five  and 
fourteen  (cp.  El.  Ed.  Act,  1876,  s.  48) ;  and  the  order  must  not  be  in  force 
more  than  one  year,  or  after  the  child  is  fourteen  (Order  in  Council, 
par.  19). 

Class  D.  No  compulsory  detention. 

In  all  cases  of  detention  in  a  certified  day  industrial  school,  there  is 
power  to  license  after  one  month  (El.  Ed.  Act,  1876,  s.  14). 

The  expense  of  maintenance  is  met  as  follows : — 

(1)  Contrihution  hy  the  Treasury — 

Classes  A,  B.  Such  sum,  not  exceeding  Is.  per  head  per  week,  and 
to  be  paid  on  such  conditions  as  the  Secretary  of  State  recommends 
{El.  Ed.  Act,  1876,  s.  16  (2)).  These  conditions  must  provide  for  the 
examination  of  the  children  according  to  the  standards  of  proficiency 
for  the  time  being  in  force  for  the  purposes  of  a  parliamentary  grant 
to  public  elementary  schools ;  but  may  vary  the  amounts  of  the 
contributions  to  be  made  in  respect  of  such  standards  respectively 
{iUd.,  s.  17). 

Classes  C,  D.  Such  sum,  not  exceeding  6d.  per  head  per  week,  and  on 
such  conditions  (subject  as  before)  as  the  Secretary  for  State  recommends 
(Ed.  El.  Act,  1876,  s.  16  (4)). 

(2)  Contrihution  hy  Parent — 

Classes  A,  B.  Such  sum,  not  exceeding  2s.  per  week,  as  is  named  in 
the  order  of  detention.  It  is  the  duty  of  the  Local  Education  Authority 
to  obtain  and  enforce  the  order ;  and  the  sums  received  thereunder  are  ' 
paid  to  the  Local  Education  Authority  in  aid  of  their  expenses  under 
the  Act.  If  the  parent  is  unable  to  pay  the  sum  ordered,  the  guardians 
are  to  give  him  sufficient  relief  to  enable  him  to  pay  the  same,  or  so 
much  thereof  as  they  consider  him  unable  to  pay  (El.  Ed.  Act,  1876, 
s.  16  (3)). 

Classes  C,  D.  Such  sum,  not  less  than  Is.  per  week,  as  the  Secretary 
of  State  from  time  to  time  fixes  (El.  Ed.  Act,  1876,  s.  16  (4)).  The  sum 
fixed  by  the  Secretary  of  State  is  such  sum  as  may  be  agreed  upon 
between  the  parent  and  the  managers,  being  not  less  than  Is.  nor  more 
than  2s.  The  sum  is  payable  to  the  managers ;  it  is  not  stated  by  whom 
it  is  to  be  collected. 

(3)  Contributions  by  Local  AutJiorities. — These  are  as  in  the  case  of 
•boarding  industrial  schools.     The  residue  will  fall  upon  the  managers, 
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but  their  liability  is  suspended  during  any  week  with  respect  to  which 
the  parent's  contribution  has  not  been  paid  in  advance. 

[Aiithorities. — Eeport  (vol.  i.)  of  the  Departmental  Committee  on 
Reformatory  and  Industrial  Schools,  1896,  esp.  Appendix  III. ;  Annual 
Reports  of  the  Inspector  of  Reformatory  and  Industrial  Schools;  Hornby's 
Reformatory  and  Indiistrial  Schools  Acts,  1897.] 

Inclustria.m,  per. — A  person  is  said  to  have  in  animals /eras 
naturce  a  qualified  property  per  irulustriarn  when  he  has  reclaimed  and 
tamed  them  by  art,  industry,  and  education,  or  has  confined  them  within 
his  own  immediate  power,  so  that  they  cannot  escape  and  use  their 
natural  liberty.  Thus,  such  a  qualified  property  may  subsist  in  deer  in 
a  park,  hares  or  rabbits  in  an  enclosed  warren,  hawks  that  are  fed  and 
under  the  control  of  their  master,  etc.  If  at  any  time  such  animals 
regain  their  natural  liberty,  the  property  in  them  ceases  unless  they 
have  animum  revertendi,  which  can  only  be  known  by  their  usual  custom 
of  returning  (2  Black.  Com.,  391-393). 

I  nebriates  Acts. — Object. — The  object  of  these  statutes,  which 
came  into  law  in  1879  (42  &  43  Vict.  c.  19),  1888  (51  &  52  Vict.  c. 
19),  and  1898  (61  &  62  Vict.  c.  60),  respectively,  is  to  provide  for  the 
voluntary  committal  of  non-criminal  "  habitual  drunkards "  to  licensed 
"retreats,"  and  of  criminal  "habitual  drunkards"  to  State  inebriate 
reformatories  or  certified  inebriate  reformatories,  and  for  their  detention, 
care,  and  treatment  there. 

History. — An  admirable  summary  of  the  earlier  history  of  inebriate 
legislation  by  Mr.  J.  G.  Legge,  Secretary  to  the  Departmental  Commis- 
sion appointed  in  1892  to  inquire  into  the  best  mode  of  dealing  with 
habitual  drunkards,  will  be  found  printed  in  an  appendix  to  the  evidence 
taken  by  that  Commission,  C.  7008,  i.  1893,  p.  92,  App.  vi.  See  also 
Wood  Renton  on  Licnacy,  pp.  946-952.  Here  it  must  suffice  to  state 
that  the  first  of  the  above-mentioned  statutes  was  called  on  its  enact- 
ment the  Habitual  Drunkards  Act,  1879 ;  but  that  the  second  (which 
made  the  Act  of  1879  permanent),  in  deference  to  a  supposed  objection 
by  patients  to  the  title  "Habitual  Drunkard,"  changed  the  name  to 
"  Inebriates  Act,"  and  that  the  third  provided  (s.  30)  that  these  statutes 
might  thenceforward  be  cited  as  the  Inebriates  Acts,  1879  to  1898. 

Establishment  of  Retreats. — "  Local  authorities  " — a  term  which  (see 
Act  of  1898,  8.  13)  means  for  England,^  in  a  borough,  the  borough 
council  (so  also,  the  clerk  of  the  "  local  authority  "  is  the  town  clerk) ; 
and  elsewhere,  the  county  council,  or  any  committee  to  which  a  county 
council  has  delegated  its  powers  as  local  authority  (the  clerk  of  the  "  local 
authority  "  is  the  clerk  of  the  county  council) — are  empowered  to  grant 
and  may  from  time  to  time  revoke  or  renew  licences  for  retreats  to  any 
person,  or  to  two  or  more  persons  jointly,  for  any  period  not  exceeding 
two  years  (1898,  s.  15).  One  at  least  of  the  licensees  must  reside  at  the 
retreat  and  be  responsible  for  its  management.  A  duly  qualified  medical 
man  is  to  be  employed  as  medical  attendant,  unless  the  licensee,  having 
his  name  on  the  medical  register,  acts  as  such  (1879,  s.  6).  A  person 
licensed  to  keep  a  house  for  the  reception  of  lunatics  (see  article  Asylums, 
Vol.  I.,  at  p.  601)  may  receive  a  licence  (1879,  s.  7).     If  the  licensee 

*  The  council  of  any  county  or  borough  may  contribute  such  sums,  and  on  such 
conditions  as  they  may  think  fit,  towards  the  establishment  and  maintenance  of 
retreats,  and  two  or  more  councils  may  combine  for  any  such  purj^ose  (1898,  s.  14). 
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becomes  incapable,  the  local  authority  may  by  writing  indorsed  upon  the 
licence  transfer  it  to  another  person  (1879,  s.  8).  Subject  to  the  approval 
of  the  local  authority,  the  licensee  may  appoint  a  deputy;  no  such 
appointment,  however,  shall  authorise  the  deputy  to  act  during  any 
period  or  periods  exceeding  in  all  six  weeks  in  any  one  year  (1888,  s.  3). 
Every  licence  is  subject  to  a  duty,  and  is  impressed  with  a  stamp  of  £5, 
and  10s.  for  every  patient  above  ten  in  number  whom  it  is  intended  to 
admit  into  retreat ;  and  every  renewal  of  a  licence  is  to  be  impressed 
with  a  stamp  of  the  same  amount.  These  sums  are  Stamp  Duties,  and 
all  the  statutory  law  with  reference  to  such  duties  is  mutatis  mutandis 
applicable  to  them.  The  expenses  of  the  local  authority  in  connection 
with  the  grant,  renewal,  or  transfer  of  licences  are  to  be  borne  by  the 
applicant,  and  all  fees  for  licences  or  searches,  if  any,  are  to  be  paid  over 
to  the  clerk  for  the  local  authority  (1879,  s.  14).  Twenty  retreats  were 
licenced  in  1905  (see  Keport  of  Inspector  under  the  IneWates  Acts  for 
1905,  issued  in  1906,  Cd.  3426,  p.  114). 

Committal  of  Non-Criminal  Habitual  Drunkards. — For  the  purposes 
of  the  Inebriates  Acts,  1879  and  1888,  an  habitual  drunkard  is  "  a  person 
who,  not  being  amenable  to  any  jurisdiction  in  lunacy,  is  notwithstanding, 
by  reason  of  habitual  intemperate  drinking  of  intoxicating  liquor,  at  times 
dangerous  to  himself  or  herself  or  others,  or  incapable  of  managin/j  him- 
self herself  and  his  or  her  affairs  "  (1879,  s.  3  (&)).  The  words  placed  in 
italics  in  this  definition  require  a  brief  notice.  An  inebriate  may  be 
amenable  to  the  jurisdiction  in  lunacy  if  his  inebriety  produces  such  a 
degree  of  mental  infirmity  as  to  make  him,  as  a  fairly  constant  condition, 
incapable  of  managing  himself  or  his  affairs,  within  the  meaning  of  sec. 
116,  subs.  1  {d)  of  the  Lunacy  Act,  1890  (see  article  Lunacy,  post). 
Possibly  also,  as  the  definition  speaks  of  any,  and  not  merely  the,  juris- 
diction in  lunacy,  the  power  of  justices  under  sec.  2  of  the  Criminal 
Lunatics  Act,  1838  (see  Vol.  I.,  at  p.  611),  to  deal  with  deranged  persons 
proposing  to  commit  crime  might  be  held  to  come  within  the  definition. 
Doubts  have  been  expressed  as  to  the  scope  of  the  words  intoxicating 
liquor.  It  is  tolerably  clear  from  the  use  of  the  words  "  drinking  of " 
that  the  eating  or  smoking  of  opium,  or  the  hypodermic  injection  of 
morphia,  would  not  come  within  the  definition ;  and  it  is  conceived  that 
"  intoxicating  liquor  "  would  be  restricted — if  this  question  came  to  be 
determined  judicially — to  recognised  and  commonly  used  intoxicants. 
One  case  of  excessive  tea-drinking  has  been  treated  under  the  Acts 
(Committee  of  1891;  Answers,  894-897).  As  to  the  meaning  of  incapable 
of  managing,  etc.,  see  article  Lunacy,  post.  Any  habitual  drunkard 
satisfying  the  above  definition  may  obtain  admission  to  a  retreat  on 
a  written  application  (see  infra)  to  the  licensee,  stating  the  time 
(the  maximum  period  is  two  years  (1898,  s.  16))  that  the  applicant 
undertakes  to  remain  in  the  retreat,  accompanied  by  the  statutory 
declaration  of  two  persons  that  the  applicant  is  an  habitual 
drunkard,  and  having  its  signature  attested  by  one  (1898,  s.  16)  justice 
of  the  peace,  who  has  satisfied  himself  as  to  the  facts,  and  who  is 
required  to  state  in  part  of  the  attestation  that  the  applicant  under- 
stood the  nature  and  effect  of  his  application  (1879,  s.  10).  Once 
committed  to  a  retreat,  the  patient  cannot  leave  before  the  expiration 
of  the  term  specified  in  his  application,  unless  in  accordance  with  the 
provisions  as  to  leave  of  absence  or  discharge  mentioned  below  {ibid.). 
Where  the  husband  of  a  married  woman,  being  an  habitual  drunkard, 
is  the  applicant  for  an  order  under  the  Summary  Jurisdiction  (Married 
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Women)  Act,  1895,  58  &  59  Vict.  c.  39,  by  virtue  of  sec.  5  (1)  of  the 
Licensing  Act,  1902,  2  Edw.  vii.  c.  28,  the  Court  may,  instead  of 
directing  a  judicial  separation,  commit  her  to  a  retreat  as  an  habitual 
drunkard,  subject  to  her  consent  being  first  obtained  (Licensing  Act, 
1902,  s.  5  (2)).  A  similar  order  may  be  made  in  the  case  of  a  person 
convicted  under  the  Prevention  of  Cruelty  to  Children  Act,  1904, 
4  Edw.  VII.  c.  15,  8.  11.  A  person  who  is,  or  has  at  any  time  been, 
detained  in  a  retreat  may  have  his  term  of  detention  extended,  or  be 
readmitted,  in  like  manner  as  an  habitual  drunkard  may  be  admitted 
under  sec.  10  of  the  Inebriates  Act,  1879,  as  amended  by  sec.  4  of  the 
Inebriates  Acts,  1888  and  1898,  except  that  the  statutory  declaration 
therein  mentioned  shall  not  be  necessary,  and  that  the  attesting  justice 
shall  not  be  required  to  satisfy  himself  that  the  applicant  is  an  habitual 
drunkard  (1898,  s.  17). 

Provisions  as  to  Inspection,  Leave  of  Absence,  Discharge,  etc. — An 
Inspector  of  Eetreats,  appointed  by  the  Home  Secretary,  and  holding 
office  during  the  Home  Secretary's  pleasure  (1879,  s.  13)  is  required 
to  inspect  every  retreat  at  least  twice  a  year  (1879,  s.  15),  and  to  make 
an  annual  return  to  the  Secretary  of  State.  The  Secretary  of  State  has 
power  to  make  rules  with  respect  to — (a)  The  procedure  on  application 
for  admission  or  readmission  into  a  retreat,  or  for  the  extension  of  the 
term  of  detention  of  a  patient ;  (h)  the  medical  or  other  curative  treat- 
ment of  patients,  including  the  enforcement  of  such  work  as  may  be 
necessary  for  their  health;  (c)  the  inspection  of  retreats;  (cl)  other 
matters  necessary  for  carrying  the  Inebriates  Acts,  or  any  other  Act 
with  respect  to  retreats,  into  effect  (1898,  s.  20  (1)).  Such  rules  may 
substitute  forms  for  those  prescribed  by  the  Act  of  1879,  Sched.  2, 1898, 
8.  20  (2),  whicli  are  to  be  laid  four  weeks  on  the  table  of  each  House  of 
Parliament,  while  Parliament  is  sitting,  before  coming  into  operation 
(1898,  8.  21  (1)),  and  to  be  notified  in  the  Londm,  Gazette  (1898,  s.  21  (2)). 
A  printed  copy  of  rules  purporting  to  be  the  rules  of  a  retreat,  and 
signed  by  the  Inspector  of  Ketreats,  is  evidence  of  such  rules  (1879, 
8.  17).  The  rules  now  in  force  are  these: — (a)  Rules  of  28th  February, 
1901  (St.  R.  &  0.,  Rev.  1904,  vol.  vi.,  "  Inebriate."  p.  1);  {h)  Rules  of  23rd 
October,  1902  {iUd.,  p.  13),  made  under  sec.  20  of  the  Act  of  1898, 
respecting  the  detention  of  inebriates  committed  to  a  retreat  under 
sec.  5  of  the  Licensing  Act,  1902.  They  deal  in  the  main  with  details 
of  management,  which  cannot  be  entered  into  here.  But  the  following 
points  are  of  practical  importance.  When  a  patient  is  found  to  be  or 
becomes  insane,  the  licensee  is  to  give  immediate  notice  by  regi^ered 
letter  to  (a)  the  Inspector,  (6)  the  person  by  whom  the  last  payment  for 
the  patient  was  made,  (c)  one  at  least  of  the  signatories  of  tlie  statutory 
declaration  (supra),  and  (d)  the  relieving  officer  of  the  union  or  parish 
in  which  the  retreat  is  situate  (1901,  r.  10).  A  patient  may  not  («) 
without  written  permission  from  the  licensee  enter  any  public-house 
or  other  house  where  intoxicating  liquors  are  sold,  or  (b)  without  written 
authority  from  the  medical  attendant  take  any  intoxicating  liquor,  or 
sedative,  narcotic,  or  stimulant  drug  or  preparation  (1001,  rr.  15,  16). 
"  Regulations  and  orders  "  not  inconsistent  with  these  rules  are  to  be 
prepared  by  the  licensee  within  a  month  after  the  granting  of  the  licence, 
and  submitted  to  the  Inspector  for  approval  (1901,  r.  19).  There  are 
similar  rules  to  those  prescribed  under  the  Lunacy  Acts  (see  Asylujis, 
jiassim)  as  to  books  (1901,  r.  5),  notices  (1901,  v.  6,  and  see  1879,  ss.  11 
(reception),  27  (death)),  separation  of  sexes  (1901,  r.  11),  visits  of  friends 
VOL.  VII.  10 
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(1901,  r.  13),  patients'  letters  (1901,  r.  14).  The  Act  of  1879  contains 
provisions,  similar  to  those  of  the  Lunacy  Acts,  as  to  offences  (a)  by 
licensees'  failure  to  comply  with  or  contravention  of  the  provisions  of 
the  Act  (s.  23);  (h)  by  any  person  ill-treating,  etc.,  patient,  inducing 
or  helping  him  to  escape,  or  unlawfully  supplying  him  with  intoxicating 
liquor  (1879,  s.  24) ;  (c)  by  any  habitual  drunkard  wilfully  neglecting  or 
refusing  to  comply  with  the  rules  (1879,  s.  25).  Penalties  for  (a)  and 
(6),  £20  maximum,  or  three  months'  imprisonment,  with  or  without 
hard  labour  (s.  28);  for  (c),  £5  maximum,  or  imprisonment  for  seven 
days,  the  period  of  imprisonment  being  excluded  in  computation  of  time 
of  detention  (1879,  s.  25).  Proceedings  are  taken  under  the  Summary 
Jurisdiction  Acts  (s.  29);  as  to  appeals,  see  1879,  s.  30.  Sec.  31  of  the 
Act  of  1879  prescribes  a  two  years'  limitation  for  actions.  But,  semhle, 
that  section  is  now  superseded  by  the  Public  Authorities  Protection 
Act,  1893,  56  &  57  Vict.  c.  61,  s.  1.  An  habitual  drunkard  may  be 
released  from  a  retreat  by  a  justice's  licence  on  leave  of  absence — two 
months  in  first  instance,  but  renewable  from  time  to  time — to  live  with 
any  trustworthy  and  respectable  person  named  in  the  licence  (1879, 
s.  19).  Such  absence  is  to  be  reckoned  in  the  computation  of  the  time 
of  his  detention  (s.  20).  If  he  escapes  from  such  person,  or  refuses  to 
be  restrained  from  intoxicating  liquors,  he  ipso  facto  forfeits  his  leave 
and  his  right  as  regards  computation  of  time  (1879,  s.  21),  and  may  be 
taken  back  to  the  retreat  (s.  21,  and  see  also  sec.  22  as  to  revocation  of 
leave  by  Home  Secretary  or  justice)  as  on  an  escape  from  the  retreat. 
The  formalities  prescribed  in  cases  of  escape  are  (see  1879,  s.  26),  a  sworn 
information  by  the  licensee,  and  the  issue  of  a  warrant  by  any  justice 
having  jurisdiction  in  the  place  where  the  person  from  whose  charge 
the  inebriate  has  escaped  resides  (1898,  s.  18  (2)).  Patients  may  be 
discharged  by  order  of  a  justice  (1879,  s.  12),  by  the  Home  Secretary  on 
the  recommendation  of  the  Inspector  (s.  15),  by  High  Court  judge,  or 
a  County  Court  judge  (within  whose  district  the  retreat  is  situated), 
after  report  by  person  appointed  by  him  to  inquire  into  the  case  (s.  18). 

The  time  of  detention  in  a  retreat  is  excluded  from  the  computation 
of  the  time  specified  in  9  &  10  Vict.  c.  66,  s.  1,  by  which  no  person  is  to 
be  removed  from  a  parish  in  which  he  or  she  has  resided  for  five  or  six 
years  (1879,  s.  32) ;  and  persons  holding  their  estates  (being  other  than 
ecclesiastical  benefices,  as  to  which,  see  sec.  2  of  the  Clergy  Discipline 
Act,  1892,  55  &  56  Vict.  c.  32)  subject  to  any  condition  of  residence  do 
not  incur  any  forfeiture  through  being  detained  in  a  retreat  (1879,  s.  33). 
In  case  of  the  death  of  a  patient  absent  from  a  retreat  under  licence,  a 
statement  of  the  cause  of  death,  with  the  name  of  any  person  present 
at  the  death,  is  to  be  drawn  up  and  signed  by  a  duly  qualified  medical 
practitioner  and  copies  thereof  duly  certified  in  writing  by  the  person 
in  whose  charge  the  patient  had  been,  are  to  be  transmitted  by  him  to 
the  coroner  and  to  the  registrar  of  deaths  for  the  district,  and  to  the 
clerk  of  "  the  local  authority  "  (and  supra,  p.  143),  and  to  the  person  by 
whom  the  last  payment  was  made  to  the  deceased,  or  to  one  at  least 
of  the  persons  who  signed  the  statutory  declaration  under  sec.  10  of  the 
Act  of  1879  (1898,  s.  19  (1)).  If  the  person  in  charge  of  the  patient 
fails  to  comply  with  the  above  requirement,  he  is  guilty  of  an  offence 
(1898,  s.  19  (2)). 

Criminal  Inebriates. — Provision  was  made  by  the  Inebriates  Act, 
1898,  61  &  62  Vict.  c.  60,  for  the  compulsory  detention  of  criminal 
inebriates.     Where  a  person  is  convicted  on  indictment  of  an  offence 
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punishable  with  imprisonment  or  penal  servitude,  if  the  Court  is  satis- 
fied from  the  evidence  that  the  crime  was  committed  under  the  influence 
of  drink,  or  that  drink  was  a  contributory  cause  of  the  offence,  and  the 
offender  admits  that  he  is,  or  is  found  by  the  jury  to  be,  an  habitual 
drunkard,  the  Court  may  in  addition  to,  or  in  substitution  for,  any  other 
sentence,  order  that  he  be  detained  for  a  term,  not  exceeding  three  years, 
in  any  State  inebriate  reformatory,  or  certified  reformatory,  the  managers 
of  which  are  willing  to  receive  him  (1898,  s.  1  (1)).  In  any  indictment 
under  sec.  1  (1),  it  is  sufficient,  after  charging  the  offence,  to  state  that 
the  offender  is  an  habitual  drunkard.  The  offender  is  first  arraigned 
on  the  charge.  If  he  pleads  guilty,  or  is  found  guilty,  the  jury  try, 
without  re-swearing,  the  issue  as  to  whether  he  is  an  habitual  drunkard, 
unless  he  admits  the  fact  (s.  1  (2)).  Unless  evidence  that  the  offender 
is  an  habitual  drunkard  has  been  given  before  committal,  not  less  than 
seven  days'  notice  of  the  intention  to  charge  habitual  drunkenness  must 
be  given  to  the  offender  and  to  the  proper  officer  of  the  Court  by  which 
he  is  to  be  tried  (ibid.).  Any  person  committing  any  of  the  offences 
mentioned  in  the  first  schedule  to  the  Act  of  1898  (mainly  offences  in 
the  nature  of  drunken  and  disorderly  conduct),  and  who  within  the 
twelve  months  preceding  the  date  of  the  commission  of  the  offence  has 
been  convicted  summarily  at  least  three  times  of  any  such  offence,  and 
who  is  an  habitual  drunkard,  is  liable,  on  conviction  on  indictment,  or, 
if  he  consents  to  be  dealt  with  summarily,  on  summary  conviction  to  be 
detained  for  a  term  not  exceeding  three  years  in  any  certified  inebriate 
reformatory,  the  managers  of  which  are  willing  to  receive  him  (1898, 
8.  2  (1)). 

If  any  person  when  arrested  for  being  drunk  and  incapable  has  the 
charge  of  a  child  apparently  under  the  age  of  seven  years,  he  is  liable  on 
summary  conviction  to  a  fine  of  forty  shillings,  or  one  month's  imprison- 
ment with  or  without  hard  labour. 

If  the  child  appears  to  the  Court  to  be  under  the  age  of  seven,  it  is 
to  be  deemed  to  be  under  that  age  unless  the  contrary  is  proved. 

The  offence  under  this  section  is  included  in  the  list  of  offences 
mentioned  in  the  first  schedule  of  tlie  Inebriates  Act,  1898,  61  &  62 
Vict.  c.  60  (Licensing  Act,  1902,  2  Edw.  vii.  c.  28,  s.  2). 

Where  upon  the  conviction  of  an  offender  against  the  Licensing  Act, 
1902,  the  Court  is  satisfied  that  an  order  of  detention  could  be  made 
under  sees.  1  or  2  of  the  Inebriates  Act,  1898,  then,  whether  such  an 
order  is  made  or  not,  the  Court  shall  order  that  notice  of  the  conviction, 
with  such  particulars  as  the  Home  Secretary  may  prescribe,  be  sent  to 
the  authority  for  the  police  area  in  which  the  Court  is  situate  (1902, 
s.  6  (1)).  The  consent  of  the  defendant  to  be  tried  summarily  is  neces- 
sary before  a  magistrate  can  make  an  order  under  this  provision  {Com- 
missioners of  Police  V.  Donovan,  [1903]  1  K.  B.  895). 

As  to  the  sale  of  pistols  to  intoxicated  persons,  see  Pistols  Act,  1903, 
3  Edw.  VII.  c.  19,  s.  5. 

The  Court  shall  inform  the  convicted  person  that  notice  is  to  be  sent 
to  the  police  authority,  and  {a)  if  the  convicted  person  within  three  years 
after  the  date  of  the  conviction  purchases  or  obtains,  or  attempts  to 
purchase  or  obtain,  any  intoxicating  liquors  at  any  premises  licensed  for 
the  sale  of  intoxicating  liquors  by  retail,  or  at  any  club  registered  under 
the  Act,  he  shall  be  liable  to  a  fine  not  exceeding  twenty  shillings  for 
the  first,  and  forty  shillings  for  any  subsequent  offence;  and  (6)  if 
within  three  years  the  holder  of  a  licence  for  the  sale  of  intoxicants 
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by  retail,  whether  on  or  off  the  premises,  or  any  person  in  a  registered 
club  knowingly  sells,  supplies,  or  distributes  intoxicating  liquor  to,  or 
for  the  consumption  of,  any  convicted  person,  he  shall  be  liable  on 
summary  conviction  to  a  fine  of  ten  pounds  for  the  first,  and  twenty 
pounds  for  any  subsequent  offence  in  respect  of  the  same  person  (1902, 

The  police  authority  shall  intimate  the  conviction  to  licensed  persons 
and  secretaries  of  clubs,  and  assist  in  the  identification  of  convicted 
persons  (1902,  s.  6  (3)). 

State  and  Certified  Inebriate  Reformatories. — The  Secretary  of  State 
was  empowered  by  the  Act  of  1898  to  establish  State  (s.  3)  and — on  the 
application  of  the  council  of  any  county  or  borough  or  other  persons — 
certified  (s.  5)  inebriate  reformatories,  and  to  make  regulations  in  regard 
to  them  (ss.  4  and  6).  The  general  regulations  now  in  force  in  England 
are,  as  to  State  inebriate  reformatories,  dated  June  21, 1901  (St.  K.  &  0., 
Eev.  1904,  vi.,  "  Inebriate,"  p.  39).  As  to  certified  inebriate  reformatories- 
no  general  regulations  have  been  made ;  but  regulations  have  been 
framed  for  particular  reformatories.  General  model  regulations  for  the 
management  and  discipline  of  certified  inebriate  reformatories  were 
made  by  the  Secretary  of  State  on  December  17,  1898,  and  special 
regulations  have  been  made  under  sec.  6  of  the  Act  of  1898  for  the 
transfer  of  inebriates  from  a  certified  to  a  State  inebriate  reformatory, 
and  vice  versd,  dated  June  4, 1902  (St.  E.  &  0.,  Eev.  1904,  vi.,  "  Inebriate," 
p.  51),  for  the  absence  under  licence  of  the  inmates  of  such  reformatories, 
dated  December  6,  1900  (ibid.,  p.  100),  and  prescribing  the  diet  of  ill- 
conducted  or  idle  inmates  of  State  inebriate  reformatories,  dated 
December  29,  1903  (St.  E.  &  0.,  1904,  No.  611).  See  also  ibid.,  No.  1218, 
April  29,  1904.  Provision  is  made  for  contributing  by  the  Treasury 
(1898,  s.  8),  and  by  the  councils  of  counties  and  boroughs  (s.  9)  towards- 
the  expenses  of  certified  inebriate  reformatories.  The  police  authority 
is  to  defray  the  expenses  of  the  conveyance  of  persons  to  such  reforma- 
tories (s.  10).  Powers — similar  to  those  existing  under  the  Lunacy 
Acts — are  also  given  for  the  recapture  of  escaped  patients  (s.  11),  and 
for  the  recovery  of  expenses  against  an  inebriate's  estate  (s.  12). 

[Authorities. — In  addition  to  the  authorities  mentioned  in  the  article 
see  Blackwell,  Habitual  Inebriates  Acts,  1879-1898,  [1899] ;  Paine's 
Inebriates  Acts,  1879-1898,  [1899] ;  the  Annual  Beports  of  the  Inspector 
of  Retreats^ 

In  esse. — In  being,  as  opposed  to  in  posse,  which  signifies  a  thing 
that  is  not  but  may  be.  A  child  en  ventre  sa  m^re  {q.v.)  is  a  thing  in 
posse,  but  in  law  is  considered  as  in  esse  for  all  purposes  which  are  for  his- 
benefit  {Doe  v.  Clarke,  1795,  2  Black.  H.  399). 

Inevitable  Accident.— In  The  Virgil,  1843,  2  Eob.W.201, 
Dr.  Lushington,  discussing  the  meaning  of  this  term  in  connection  with 
a  collision  at  sea,  said  (p.  205) :  "  In  my  apprehension,  an  inevitable 
accident  in  point  of  law  is  this,  namely,  that  which  the  party  charged 
with  the  offence  could  not  possibly  prevent  by  the  exercise  of  ordinary 
care,  caution,  and  maritime  skill."  This  definition  was  approved  by  the 
Privy  Council  in  The  Marpesia,  1872,  L.  E.  4  P.  C.  212 ;  by  Pry,  L.J.,  in 
The  Merchant  Prince,  [1892]  P.  190,  and  by  the  same  judge  and  Lopes, 
L.J.,  in  The  Schwan,  [1892]  P.  432,  434.  In  the  last-mentioned  case. 
Lopes,  L.J.,  added  that  there  is  no  distinction  as  regards  inevitable- 
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accident  between  cases  which  occur  on  land  and  those  which  occur 
at  sea. 

The  plea  of  inevitable  accident  is  a  good  defence  to  actions  for 
negligence  and  trespass,  but  if  relied  on  it  must  be  specially  pleaded 
(Winchilsea  v.  Beckkj,  1886,  2  T.  L.  R  300). 

I  nexpedient. — Sec.  25,  subs,  l,  of  the  Trustee  Act,  1893  (repro- 
ducing sec.  32  of  the  Trustee  Act,  1850),  empowers  the  High  Court  when- 
ever it  is  expedient  to  appoint  a  new  trustee  or  new  trustees,  and  it 
is  found  inexpedient,  difficult,  or  impracticable  so  to  do  without  the 
assistance  of  the  Court,  to  make  an  order  appointing  a  new  trustee  or 
new  trustees.  In  In  re  Somerset,  1887,  31  Sol.  J.,  559,  an  order  was 
made  by  North,  J.,  under  this  section  in  an  application  by  the  wife  and 
the  other  persons  beneficially  entitled  under  a  marriage  settlement, 
which  contained  a  power  of  appointing  new  trustees  exercisable  by  the 
husband  and  wife  during  their  joint  lives,  where  the  husband,  against 
whom  the  wife  had  obtained  a  decree  of  judicial  separation,  had  gone  to 
reside  in  Australia  (see  also  In  re  Bignold,  1872,  L.  R.  7  Ch.  223 ;  and 
In  re  Lemann,  1883,  22  Ch.  D.  633). 

Infamous  Conduct. — Medical  practitioners  are  liable  to 
be  struck  off  the  register  for  conduct  which  is  infamous  in  a  professional 
sense.    See  Medicine. 

Infamous  Crimes  are  defined  in  sec.  46  of  the  Larceny  Act, 
1861,  24  &  25  Vict.  c.  96,  with  reference  to  blackmailing  (see  Abominable 
Crime,  Vol.  I.  p.  30  ;  Menaces).  Conviction  of  such  a  crime  appears  to 
disqualify  permanently  for  jury  service  unless  a  free  pardon  is  obtained 
(33  &  34  Vict.  c.  77,  s.  10).  No  crimes  now  involve  in  England  what 
are  in  French  law  called  peincs  in/amantes.  Convictions  of  treason  or 
felony,  if  followed  by  sentence  of  death  or  penal  servitute,  involve 
disqualification  (1)  to  hold  any  military,  naval,  or  civil  office  under  the 
Crown,  or  other  public  employment  or  any  ecclesiastical  benefice,  or  any 
place,  office,  or  emolument  in  any  university,  college,  or  corporation; 
(2)  to  receive  any  pension  or  superannuation  allowance  payable  by  the 
public  or  out  of  any  public  fund.  This  disqualification  may  be  removed 
by  pardon  witliin  two  months  of  conviction  or  before  the  office  vacated 
is  filled  up ;  but  if  pardon  is  not  obtained,  continues  until  the  seivtence 
lias  been  served,  and  extends  also  to  deprivation  of  right  to  sit  in 
Parliament  or  to  exercise  any  parliamentary  or  municipal  franchise 
(33  &  34  Vict.  c.  23,  s.  3),  or  to  act  as  a  juror  (33  &  34  Vict.  c.  77.  s.  10). 
AH  these  disqualifications  but  the  last  are  removed  by  serving  the 
sentence.  The  disqualification  as  to  juries  can  apparently  be  got  rid 
of  only  by  a  free  pardon.  But  it  is  well  to  observe  that  service  of  a 
sentence  of  penal  servitude  is  equivalent  to  free  pardon  (9  Geo.  iv. 
c.  32,  8.  3). 

Persons  convicted  of  felony  are  disqualified  to  act  as  constables 
(5  &  6  Vict.  c.  109,  s.  7),  or  to  hold  licences  for  the  sale  of  intoxicants 
(3  &  4  Vict.  c.  61,  s.  7;  33  &  34  Vict.  c.  29,  s.  14;  23  &  24  Vict.  c.  27, 
s.  22;  Hay  v.  Tower  Justices,  1890,  24  Q.  B.  D.  561),  or  to  be  paid 
officers  of  a  poor-law  authority.  The  last  disqualification  extends  to 
convictions  of  fraud.  See  Poor  Law.  And  persons  convicted  of 
felony  or  misdemeanor  are  struck  ofif  the  roll  or  register  of  Apothe- 
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CARIES,  Dentists,  Medical  Practitionees,  Solicitors,  and  Veterinary 
Surgeons. 

Conviction  of  any  crime,  followed  by  sentence  of  imprisonment 
without  the  option  of  a  fine  or  penal  servitude,  disqualifies  the  offender 
for  five  years  (unless  he  gets  a  free  pardon)  from  being  elected  or  serving 
as  a  member  or  chairman  of  a  Parish  Council  or  of  a  District  Council  or 
Board  of  Guardians  (56  &  57  Vict.  c.  73,  s.  46). 

As  to  infamia  in  Eoman  public  and  private  law,  see  Greenidge's 
Infamia,  1894 

Infamy. — Under  the  old  law  a  person  whose  character  was 
infamous  in  consequence  of  conviction  of  some  crime  was  deemed 
incompetent  to  give  evidence  in  any  legal  proceeding.  To  show  the 
incompetency  on  this  ground  it  was  necessary  to  prove  both  a  conviction 
and  a  judgment  following  thereon,  for  the  conviction  might  have  been 
quashed  on  motion  in  arrest  of  judgment.  This  cause  of  incompetency 
was  removed  by  endurance  of  punishment  (9  Geo.  iv.  c.  32,  s.  3),  or  by 
pardon,  or  by  reversal  of  judgment ;  and  was  entirely  abolished  by  6  &  7 
Vict.  c.  85. 

Infancy. — See  Infants. 

Infanticide  is  murder  or  manslaughter  according  to  the 
presence  or  absence  of  deliberation  (see  Homicide).  But  the  accused 
may  be  convicted  of  concealment  of  birth  (see  Birth,  Concealment  of) 
on  an  indictment  for  murdering  a  newly-born  infant  (24  &  25  Vict, 
c.  100,  s.  60),  and  may  be  convicted  of  cruelty  to  a  child  under  sixteen 
by  a  person  over  sixteen,  on  an  indictment  for  manslaughter  of  the 
child  (4  Edw.  vii.  c.  15,  s.  1  (3).  See  Cruelty  to  Children).  As  to 
precautions  against  the  neglect  or  killing  of  nurse  children,  see  Infant 
Life  Protection. 

Precautions  against  the  risk  of  infanticide  through  insurance  of 
children  with  friendly  societies  are  provided  by  the  Friendly  Societies 
Act,  1896,  59  &  60  Vict.  c.  25,  ss.  62-67,  the  Collecting  Societies,  etc., 
Act,  1896,  59  &  60  Vict.  c.  26,  s.  13 ;  and  in  cases  of  cruelty  to  children 
a  heavier  punishment  may  be  imposed  if  the  offender  is  interested  in 
money  accruing  or  payable  on  the  death  of  the  child  (4  Edw.  7,  c.  15, 

In  the  case  of  insurances  under  the  Friendly  Societies  Acts  it  appears 
to  be  unnecessary  to  have  an  insurable  interest  (59  &  60  Vict.  c.  25, 
s.  67). 

Infant  Life  Protection.— The  Infant  Life  Protection 
Act,  1872,  35  &  36  Vict.  c.  38,  was  passed  in  consequence  of  the  report 
of  a  select  committee  of  the  House  of  Commons  (Pari.  Pap.,  1871,  c.  272). 
In  1896  a  bill  was  brought  in  to  amend  this  Act  of  1872  (Bill  20),  and 
a  select  committee  of  the  House  of  Lords  made  a  report  on  its  working 
(Pari.  Pap.,  1896,  c.  343).  In  1897  the  Act  of  1872  was  repealed,  and 
replaced  by  the  Infant  Life  Protection  Act,  1897,  60  &  61  Vict.  c.  57. 

1.  Under  the  latter  Act  notice  must  be  given  to  the  local  authority 
by  any  person  who  retains  or  receives  for  hire  or  reward  on  that  behalf 
more  than  one  infant  under  the  age  of  five  years  to  be  nursed  or  main- 
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tained  apart  from  its  parents  for  more  than  forty-eight  hours  (s.  2  (1)). 
The  notice  must  be  given  within  forty-eight  hours  of  the  receipt  of  the 
infants,  and  must  state  the  name,  age,  and  sex  of  the  infants,  the 
dwelHngs  where  they  are  kept,  and  the  name  and  address  of  the  person 
from  whom  they  were  respectively  received  (s.  2  (2)). 

2.  Notice  must  forthwith  be  given  of  the  removal  of  any  such 
infant,  and  the  name  and  address  of  the  person  to  whose  care  it  has 
been  transferred  (s.  2  (3)). 

3.  Notice  must  also  be  given  within  forty-eight  hours  of  the  receipt 
of  an  infant  to  the  local  authority  by  any  person  who  receives  or  retains 
an  infant  under  two  for  a  sum  not  exceeding  £20  (without  agreement 
for  further  payment)  as  value  for  the  care  and  bringing  up  of  the 
child  until  it  is  reclaimed  or  of  age  to  provide  for  itself. 

The  local  authority  for  the  execution  of  the  Act  is  in  the  County  of 
London  the  County  Council,  in  the  City  of  London  the  Court  of  Common 
Council,  and  in  other  places  the  board  of  guardians  (s.  15  and  sched.). 
The  expenses  are  paid  out  of  the  rate  of  the  authority.  The  authority 
must  give  notice  of  the  provisions  of  the  Act  by  publishing  an  abstract 
thereof,  or  otherwise,  as  a  Secretary  of  State  may  direct  (s.  6),  and  must 
make  inquiry  as  to  persons  within  their  district  who  are  receiving  or 
retaining  children  in  the  manner  above  stated.  They  must  appoint 
male  inspectors,  or  nominate  women  visitors  to  visit  the  children,  and 
such  other  officers  as  they  think  fit  (s.  3  (2),  (3)).  The  inspectors  are 
bound  to  inspect  the  infants  included  in  any  notice  in  order  to  see 
whether  they  are  properly  maintained,  and  to  give  the  necessary  advice 
and  directions  (s.  3  (5)).  On  refusal  to  admit  an  inspector  to  see 
infants  within  the  Act,  entry  may  be  effected  under  warrant  of  a 
justice  (s.  3  (7)).  Power  is  also  given  to  fix  the  number  of  infants 
under  five  who  may  be  received  in  any  dwelling  of  which  notice  is 
received  (s.  4).  Infants  improperly  kept,  e.g.  in  overcrowded  premises 
or  by  unfit  persons,  may  be  removed  under  order  in  writing  of  the  local 
authority  (s.  7),  and  taken  to  the  workhouse  until  they  can  be  restored  to 
their  relatives  or  guardians,  or  otherwise  lawfully  disposed  of.  Persons 
who  have  been  convicted  under  the  Prevention  of  Cruelty  to  Children 
Acts  (see  4  Edw.  vii.  c.  15)  may  not  keep  an  infant  except  with  the 
express  sanction  of  the  local  authority  (Act  of  1897,  s.  7  (4)). 

If  an  infant  within  the  purview  of  the  Act  dies,  notice  must  be  given 
to  the  coroner  within  twenty-four  hours,  and  an  inquest  must  be  held 
unless  the  coroner  is  satisfied  by  a  certificate  of  the  death  givei;  by  a 
registered  medical  practitioner  that  there  is  no  need  to  hold  the 
inquest  (s.  8). 

Persons  disobeying  the  directions  of  the  Act  are  liable,  on  summary 
conviction,  to  penalties  not  exceeding  £5,  or  to  imprisonment  for  not 
more  than  six  months  (s,  9).  Prosecutions  must  be  undertaken  and  the 
penalties  are  recovered  by  the  local  authority  (s.  12),  which  defrays 
the  cost  of  administration  out  of  the  county  rate  or  the  poor-rate,  as 
the  case  may  be  (s.  10). 

The  Act  does  not  apply  to  the  relatives,  i.e.  parents,  grandparents, 
uncles,  or  aunts  by  consanguinity  or  affinity  (s.  15),  or  guardians  of  an 
infant  received  or  retained  by  them  (for  reward),  nor  to  persons  who 
receive  a  nurse  child  under  the  Poor  Law  Acts  or  Local  Government 
Board  Orders,  or  to  hospitals,  convalescent  homes,  or  institutions  estab- 
lished for  the  protection  or  care  of  infants,  and  conducted  in  good  faith 
for  religious  or  charitable  purposes  (s.  14). 
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I.  Intkoduction. 

Upon  attaining  twenty-one  years  of  age  a  person  is  said  to  "  attain 
full  age  "  or  "  attain  his  or  her  majority."  Until  the  attainment  of  that 
age  a  man  or  woman  is  an  infant  or  minor,  and  the  period  between  birth 
and  the  attainment  of  full  age  is  the  period  of  infancy  or  minority. 

The  day  of  a  person's  birth  is  included  in  computing  his  age,  and  the 
last  day  of  the  twenty-first  year  of  his  age  is  in  law  the  day  on  which 
he  attains  his  majority.  This  rule,  coupled  with  the  rule  that  the  law 
does  not  generally  recognise  fractions  of  a  day  {fradioneni  diei  non  re- 
cipit  lex),  leads  to  the  singular  result  that  a  man  may,  according  to  legal 
computation,  attain  twenty-one  years  of  age  nearly  two  days  before  he 
has  actually  completed  twenty-one  years.  Thus,  if  X.  be  born  on  the 
5th  November  1897,  just  before  midnight,  that  day  is  to  be  included ; 
if  he  die  on  the  4th  November  1918,  though  only  a  few  minutes  after 
midnight,  he  will,  in  the  eye  of  the  law,  have  ceased  to  be  an  infant  at 
the  time  of  his  death ;  for  he  will  attain  twenty-one  years  of  age  at  the 
first  instant  of  the  4th  November  1918,  although  nearly  forty-eight 
hours  will  then  be  wanting  actually  to  complete  twenty-one  years  from 
the  instant  of  his  birth  {Anonymous  case,  cited  by  Holt.  L.C.J.,  1  Eaym. 
(Ld.)  480). 

For  legal  purposes  the  period  of  infancy  is  mainly  important  with 
respect  to  the  disabilities  to  which  infants  are  subject ;  but  it  is  also 
attended  with  certain  privileges,  which  exempt  infants  from  the  per- 
formance of  duties  obligatory  upon  persons  of  full  age  and  from  amena- 
bility to  criminal  proceedings. 

II.  Criminal  Law. 

In  order  that  an  act  or  default  may  amount  to  a  crime  and  be 
punishable  accordingly,  it  must,  in  addition  to  satisfying  all  other  con- 
ditions of  criminality,  be  done  or  made  by  a  person  of  competent  age. 
It  is  said  that  in  some  misdemeanors  which  consist  in  mere  non-feasance, 
that  is  to  say  in  the  failure  to  discharge  some  active  duty  imposed  upon 
the  defendant  by  law,  an  infant  is  exempt  from  liability,  for  the  infant 
"not  having  the  command  of  his  fortune  till  twenty-one  wants  the 
capacity  to  do  those  things  which  the  law  requires  "  (Black.  Com.  bk.  iv. 
ch.  2).  In  such  cases  the  period  of  immunity  corresponds  with  the 
period  of  infancy.  But  it  would  seem  that  where  an  infant  landowner 
is  charged  with  the  repair  of  a  bridge  ratione  tenurce,  infancy  would  not 
exempt  him,  if  there  were  no  other  person  against  whom  performance 
of  the  repairs  could  be  enforced  {B.  v.  Sutton,  1835,  3  Ad.  &  E.  597 ;  42 
E.  R.  490).  It  would  thus  seem  that  the  doctrine  of  the  immunity  of 
infants  from  criminal  liability  in  cases  of  mere  non-feasance  is  not 
very  clearly  defined.     Putting  these  very  exceptional  cases  on  one  side, 
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infancy  is  not  the  criterion  of  criminal  responsibility.  The  fact  that 
the  accused  person  is  under  the  age  of  twenty-one  years  is  irrelevant 
to  the  question  of  his  amenability  to  punishment.  The  criminal  law 
has  special  rules  upon  the  subject. 

Under  the  age  of  seven,  a  child  is  not  criminally  responsible  for  his 
actions ;  for  until  he  reaches  that  age  he  is  presumed  to  be  doli  incapax, 
and  the  law  will  not  receive  evidence  to  rebut  this  presumption.  From 
seven  to  fourteen,  according  to  the  books,  he  is  still  primd  facie  deemed 
by  law  to  be  doli  incapaa: ;  but  this  presumption,  it  is  laid  down,  may 
be  rebutted  by  strong  and  pregnant  evidence  of  a  mischievous  discre- 
tion, for  the  capacity  to  do  evil  and  contract  guilt  is  not  so  much 
measured  by  years  and  days  as  by  the  strength  of  the  delinquent's 
understanding  and  judgment  (Black.  Com.  bk.  iv.  ch.  2);  accordingly 
it  is  said,  malitia  suppld  cetaiem.  This  presumption  of  incapacity,  how- 
ever, though  well  established  in  theory,  has  little,  if  any,  practical 
operation ;  children  of  average  intelligence  under  fourteen  years  of  age 
being  generally,  if  not  universally,  dealt  with  in  the  same  manner  as 
young  persons  over  that  age,  due  allowance  being  made,  as  to  children 
and  young  persons  whether  under  or  over  that  age,  in  respect  of  their 
tender  years  and  inexperience,  wherever  their  knowledge,  intention, 
malice,  or  other  state  of  the  mind  is  material  to  Ije  taken  into  considera- 
tion, and  due  regard  being  had  to  the  youth  of  the  offender  in  awarding 
punishment.  There  is  one  important  exception  to  the  rule  which  is 
grounded  upon  presumed  physical  reasons.  A  boy  under  the  age  of 
fourteen  years  cannot  be  convicted  of  rape,  or  of  any  similar  offence,  as 
a  principal  in  the  first  degree,  the  law  conclusively  presuming  that  he 
is  physically  incapable  of  performing  the  act  (1  Hale,  631).  He  may, 
however,  be  guilty  of  any  such  offence  as  an  accessory  or  as  a  principal 
in  the  second  degree  (1  Hale,  639).  A  boy  under  fourteen,  indicted 
under  sec.  4  of  the  Criminal  Law  Amendment  Act,  1885,  48  &  49  Vict, 
c.  69,  for  having  had  carnal  knowledge  of  a  girl  under  thirteen,  though 
entitled  to  be  acquitted  of  the  felony,  was  held  to  have  been  properly 
convicted,  under  sec.  9  of  that  Act,  of  an  indecent  assault  {B.  v.  Williams, 
[1893]  1  Q.  B.  320). 

There  are,  moreover,  certain  offences  created  by  statute,  which, 
according  to  the  express  terms  of  the  statutes  creating  them,  are  only 
capable  of  being  committed  by  persons  above  a  certain  age.  One  of 
these  must  suffice  as  an  example.  By  the  prevention  of  Cruelty  to 
Children  Act,  1894,  57  &  58  Vict.  c.  41,  s.  1,  it  is  a  misdemeanor  for  any 
person  over  the  age  of  sixteen  years  who  has  the  custody,  charge,  or  care 
of  any  child  under  the  age  of  sixteen  years  wilfully  to  ill-treat  such 
child.  [See  Cruelty  to  Children.]  With  reference  to  criminal  law 
and  procedure,  children  and  young  persons  are  dealt  with  in  many 
respects  differently  from  adults.  Thus,  under  the  Summary  Jurisdic- 
tion Act,  1879,  42  &  43  Vict.  c.  49,  "children"  under  twelve  years  of 
age  (s.  49)  may  be  dealt  with  summarily  under  certain  conditions,  in 
respect  of  any  indictable  offence  other  than  homicide  (s.  10) ;  and  simi- 
larly "  young  persons  "  of  the  age  of  twelve  years  but  under  the  age  of 
sixteen  years  (s.  49)  may  with  their  consent  under  certain  conditions  be 
dealt  with  summarily,  in  respect  of  the  offences  specified  in  the  First 
Schedule  to  the  Act. 

By  the  Larceny  Act,  1861,  24  &  25  Vict.  c.  96,  the  Malicious  Dam- 
age Act,  1861,  24  &  25  Vict.  c.  97,  and  the  Offences  against  the  Person 
Act,  1861,  24  &  25  Vict.  c.  100,  whipping  may  be  inflicted  for  a  variety 
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of  specified  offences  on  males  under  the  age  of  sixteen,  and  in  one 
case  (Larceny  Act,  1861,  s.  101)  on  males  vmder  the  age  of  eighteen, 
"  Children "  and  "  young  persons,"  when  dealt  with  summarily  under 
the  Summary  Jurisdiction  Act,  1879,  may  be  sentenced  to  be  whipped 
with  a  birch  rod.  "  Youthful  offenders,"  apparently  less  than  sixteen 
but  not  less  than  twelve  years  of  age,  if  proved  to  have  been  previously 
convicted  of  any  offence  punishable  with  penal  servitude  or  imprison- 
ment, may  be  sent  to  a  reformatory  school  (the  Keformatory  Schools 
Acts,  1866  and  1893,  29  &  30  Vict.  c.  117,  and  56  &  57  Vict.  c.  48). 
See  Eeformatoey  Schools. 

Children  apparently  under  the  age  of  twelve  charged  with  offences 
punishable  by  imprisonment  or  a  less  punishment,  but  not  having  been 
previously  convicted  of  felony,  may  be  sent  to  an  industrial  school  (the 
Industrial  Schools  Act,  1866,  29  &  30  Vict.  c.  118,  s.  15),  and  so  may 
children  apparently  under  the  age  of  fourteen  under  the  circumstances 
specified  in  sec.  14  of  that  Act,  as  amended  by  the  Prevention  of  Crimes 
Act,  1871,  34  &  35  Vict.  c.  112  s.  14,  and  by  the  Industrial  Schools  Act, 
1880,  43  &  44  Vict.  c.  15.     See  Industrial  School. 

Youthful  offenders  are  frequently  leniently  dealt  with  under  the 
provisions  of  the  Probation  of  First  Offenders  Act,  1887,  50  &  51  Vict. 
c.  25,  see  First  Offenders,  but  the  provisions  of  that  Act  are  not 
limited  to  persons  under  any  particular  age.  By  the  Youthful  Offenders 
Act,  1901,  1  Edw.  VII.  c.  20,  the  taint  of  felony  no  longer  attaches  to  a 
child  or  young  person  who,  having  been  convicted  of  felony,  is  either 
discharged  under  the  Summary  Jurisdiction  Act,  1879,  or  the  First 
Offenders  Act,  1887,  or  punished  with  whipping  only  (s.  1).  In  the 
case  of  a  young  person  charged  with  an  offence  in  respect  of  which  a 
Court  of  summary  jurisdiction  may  impose  a  fine,  damages,  or  costs, 
and  there  is  reason  to  believe  that  by  wilful  default  and  habitual  failure 
to  exercise  due  care  of  the  offender  the  parent  or  guardian  has  conduced 
to  the  commission  of  the  alleged  offence,  the  parent  or  guardian  may  be 
summoned  and  ordered  to  pay  any  fine,  damages,  and  costs,  and  these 
will  be  recoverable  by  distress  (s.  2).  In  the  case  of  a  youth  under 
remand,  or  sent  to  an  industrial  school  or  a  certified  reformatory,  the 
Court  may  make  an  order  on  the  parent,  or  other  person  legally  liable 
to  maintain  him,  for  the  payment  of  a  contribution  towards  his  support 
and  maintenance  (ss.  4,  5,  6).  The  Act  applies  to  the  United  Kingdom. 
See  also  the  Probation  of  Offenders  Act,  1907,  7  Edw.  vii.  c.  17,  and 
title  Juvenile  Offenders.  Children  and  young  persons  are  specially 
protected  by  the  criminal  law  by  virtue  of  numerous  enactments 
scattered  throughout  the  statute-book,  but  these  belong  for  the  most 
part  to  subjects  specially  dealt  with  in  other  parts  of  this  work.  It  is 
not  proposed  to  attempt  any  complete  enumeration  of  them  in  this 
place ;  but  amongst  the  most  important  are  the  Prevention  of  Cruelty 
to  Children  Act,  1904,  4  Edw.  vn.  c.  15;  the  Children's  Dangerous 
Performances  Act,  1897,  60  &  61  Vict.  c.  52 ;  the  Criminal  Law  Amend- 
ment Act,  1885, 48  &  49  Vict.  c.  69  (see  Eape)  ;  the  Offences  against  the 
Person  Act,  1861,  24  &  25  Vict.  c.  100,  ss.  26,  27,  43,  50,  51,  53,  54,  55, 
56,  60,  73;  the  Infant  Life  Protection  Act,  1897,  60  &  61  Vict.  c.  57; 
the  Betting  and  Loans  (Infants)  Act,  1892,  55  Vict.  c.  4;  the  Mines 
Prohibition  of  Child  Labour  Underground  Act,  1900,  63  &  64  Vict.  c.  21 ; 
the  Intoxicating  Liquors  (Sale  to  Children)  Act,  1901,  1  Edw.  vn.  c.  27; 
the  Factory  and  Workshop  Act,  1901,  1  Edw.  vii.  c.  22;  the  Employ- 
ment of  Children  Act,  1903,  3  Edw.  vn.  c.  45 ;  the  Street  Betting  Act, 
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1906,  6  Edw.  VII.  c.  43.     It  may  be  noted  that  an  infant  may  be  con- 
victed of  larceny  as  a  bailee  (B.  v.  Macdoncdd,  1885, 15  Q.  B.  D.  323). 

III.  Civil  Injuries. 

Speaking  generally,  infancy  is  no  protection  against  a  claim  founded 
upon  a  civil  injury  or  tort  committed  by  an  infant  defendant.  For 
instance,  if  a  child  of  tender  years  throw  a  stone  and  break  a  window, 
the  person  aggrieved  is  entitled  to  sue  that  child  and  recover  damages. 
The  plaintifi"  might  experience  a  difficulty  in  such  a  case  in  recovering 
the  fruits  of  his  verdict,  if  the  infant  defendant  were  not  possessed 
of  property  available  for  execution ;  but  this  difficulty  is  not  peculiar  to 
actions  against  infant  defendants.  In  those  cases  of  tort,  however,  in 
which  intention,  knowledge,  malice,  or  some  other  condition  of  the  mind 
of  the  wrong-doer  forms  an  essential  ingredient  of  the  civil  injury  com- 
plained of,  extreme  youth  may  afford  a  defence  which  would  not  be  open 
to  an  adult  wrong-doer,  or  to  an  infant  wrong-doer  of  a  more  advanced 
age.  Many  cases  might  easily  be  put  in  which  it  would  be  absurd  to 
impute  knowledge,  intention  or  malice  to  a  very  young  child,  though 
such  knowledge,  intention,  or  malice  would  be  readily  imputable  to  an 
adult.  Infants  are  liable  for  wrongs  of  omission  as  well  as  for  wrongs 
of  commission ;  and  with  respect  to  wrongs  of  omission  probably  no 
better  criterion  of  liability  can  be  suggested  than  the  homely  one,  "  Was 
he  old  enough  to  know  better  ? " 

In  cases  wliere  the  injury  complained  of  is  failure  on  the  part  of  the 
infant  defendant  to  exercise  due  care,  and  in  which  the  happening 
of  actual  damage  to  the  plaintiff,  consequent  upon  such  failure,  is  an 
ingredient  in  the  cause  of  action,  it  would  probably  be  true  to  say  that 
an  infant  might  in  many  cases  escape  liability  where  an  adult  would  be 
fixed  with  liability,  upon  the  ground  that  by  reason  of  his  tender  years 
he  did  not  foresee,  and  could  not  be  expected  to  foresee,  the  consequences 
which  in  fact  resulted  from  his  negligence.  The  writer  is  not  aware  of 
any  case  in  which  this  question  has  been  adequately  discussed.  The 
cases  which  have  arisen  in  which  the  negligence  of  children  has  been 
considered  fall  into  three  classes,  viz. — (1)  where  an  adult  defendant  has 
been  sued  for  damages  for  an  injury  caused  directly  by  the  negligence 
of  a  child,  but  indirectly  by  his  own  negligence;  (2)  where  a  child 
plaintiff  has  been  met  with  the  defence  of  his  own  contributory 
negligence ;  (3)  where  a  child  plaintiff  has  been  met  with  the  defence 
of  contributory  negligence  on  the  part  of  the  person  under  whose  care 
the  plaintiff  was.  Dvcmi  v.  Bell  (1816,  5  M.  &  S.  198 ;  17  K.  K  308),  in 
which  the  defendant,  being  possessed  of  a  loaded  gun,  sent  a  young  girl 
to  fetch  it,  with  directions  to  take  the  priming  out,  and  the  girl  carelessly 
discharged  the  gun  at  the  plaintiff,  aflbrds  a  sufficient  illustration  of  the 
first  class  of  cases.  The  defendant  was  held  liable.  The  second  and 
third  classes  belong  more  properly  to  our  present  subject. 

Lynch  v.  Nurdin  (1841,  1  Q.  B.  29,  55  II.  E.  191)  is  the  type  of  the 
second  class,  and  the  leading  authority.  In  that  case  the  defendant 
negligently  left  a  cart  unattended ;  the  plaintiff,  a  child  of  seven,  got 
upon  the  cart  in  play ;  another  child  incautiously  led  the  horse  on,  and 
the  plaintiff  was  thereby  thrown  down  and  injured.  It  was  held  that 
the  plaintiff  was  entitled  to  recover,  upon  the  ground  (as  explained  by 
Parke,  B.,  in  Lygo  v.  Ncwhould,  1854,  9  Ex.  Eep.  302)  that  the  plaintiff 
had  taken  as  much  care  as  could  be  expected  from  a  child  of  tender 
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years ;  in  short,  that  the  plaintiff  was  blameless,  not  being  old  enough 
to  know  better.  Here  again,  therefore,  the  question  "  Was  the  child  old 
enough  to  know  better  ? "  would  seem  to  afford  the  criterion  of  liability. 
If  he  was  old  enough  to  know  better,  any  contributory  negligence  on 
his  part  must  have  the  same  effect  attributed  to  it  as  if  he  were  adult. 
It  may  be  observed  that  the  mere  fact  of  an  accident  happening  to  a 
very  young  child  will  not  raise  a  presumption  of  negligence,  any  more 
than  in  the  case  of  an  adult  {Singleton  v.  The  Eastern  Counties  Rly.  Co., 
1859,  7  C.  B.  N.  S.  287 ;  Williams  v.  Great  Western  Ely.  Co.,  1874, 
L.  E,  9  Ex.  157,  in  which  last-mentioned  case  negligence  on  the  part  of 
the  defendants  was  established). 

The  third  class  of  cases,  being  cases  where  a  child  plaintiff  has  been 
met  with  the  defence  that  the  injury  complained  of  was  brought  about 
by  the  negligence  of  the  person  having  charge  of  him  at  the  time,  have 
been  greatly  complicated  and  obscured  by  the  application  to  them  of  the 
exploded  doctrine  of  identification  {Mills  v.  Armstrong,  1883,  13  App. 
Cas.  1).  The  true  principle  is  now  recognised  to  be  that  where  a  child 
plaintiff  of  tender  years,  in  the  custody  of  an  adult,  sustains  an  injury 
under  circumstances  tending  to  prove  negligence  on  the  part  of  the 
defendant,  and  also  contributory  negligence  on  the  part  of  such  adult, 
the  defendant  will  not  be  liable  to  the  plaintiff  if  the  negligence  of  such 
adult  alone  was  the  proximate  cause  of  the  injury.  Therefore,  if  the 
adult  who  had  charge  of  the  plaintiff  could,  by  such  reasonable  diligence 
as  is  incumbent  upon  persons  having  the  care  of  young  children,  have 
avoided  the  consequences  of  the  defendant's  negligence,  the  plaintiff  is 
not  entitled  to  recover ;  and  this  not  because  the  adult's  negligence  is 
imputed  to  the  plaintiff  upon  any  doctrine  of  identification,  but  because 
the  plaintiff  fails  to  establish  that  the  negligence  of  the  defendant  was 
the  proximate  cause  of  the  injury.  In  such  a  case  the  injury  is  caused, 
not  by  the  negligence  of  the  defendant,  but  by  something  else  for  which 
the  defendant  is  not  responsible,  and  which  he  had  no  reason  to  antici- 
pate (Pollock  on  Torts,  7th  ed.,  p.  464).  Of  course,  if  the  child  plaintiff 
can  establish  in  such  a  case  that,  notwithstanding  the  contributory 
negligence  of  the  adult  under  whose  care  he  was,  the  defendant,  by  the 
exercise  of  reasonable  care,  could  nevertheless  have  avoided  the  accident, 
he  will  be  entitled  to  recover  {Badley  v.  London  and  North-  Western  Rly. 
Co.,  1876,  1  App.  Cas.  754).  There  are  authorities  in  the  United  States 
to  the  effect  that  a  child  plaintiff  may  be  debarred  from  recovering 
damages  for  an  injury  caused  by  negligence  of  the  defendant,  on  the 
ground  of  negligence  in  the  adult  person  under  whose  charge  the  plaintiff 
was,  in  allowing  him  to  go  alone  (Holmes,  Common  Law,  128) ;  but  the 
cases  are  not  consistent  (Pollock,  Torts,  7th  ed.,  465),  and  this  doctrine 
is  not  likely  to  meet  with  acceptance  in  this  country. 

With  reference  to  the  second  class  of  cases,  it  is  to  be  observed  that 
the  doctrine  of  Lynch  v.  Nurdin,  ubi  S2ipra,  has  not  been  universally 
received.  Hughes  v.  Macfie,  1863,  33  L.  J.  Ex.  177,  and  Maugan  v. 
Atterton,  1866,  L.  E.  1  Ex.  239,  are  decisions  which  are  in  conflict  with  it. 
In  the  former  case  the  defendants  placed  the  shutter  of  their  cellar 
against  the  wall  of  a  public  street,  and  the  dress  of  a  child,  who  was 
playing  in  the  street  and  jumping  off  the  shutter,  caught  the  corner  of 
the  shutter,  which  fell  upon  and  injured  him.  It  was  ruled  that  the 
defendants  were  not  liable  to  the  child,  on  the  ground  that  an  adult 
could  not  have  maintained  an  action,  and  that  the  fact  that  the  plaintiff 
was   a   child  of  tender  years  made  no  difference.     In  the  latter  the 
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defendant  had  exposed  in  a  street,  without  superintendence,  a  machine 
for  crushing  oilcake,  and  the  plaintiff,  a  child  of  four,  was  passing  with 
his  brother,  aged  seven,  and,  by  the  direction  of  his  brother,  put  his 
fingers  into  the  cogs,  and  got  them  crushed.  The  defendant  was  held 
not  liable.  It  is  conceived  that  the  doctrine  of  Lynch  v.  Nurdin  is  the 
more  sound,  and  will  probably  prevail  over  that  of  the  two  cases  last 
mentioned.  The  case  of  Fenrm  v.  Clare,  [1895]  1  Q.  B.  199,  may  be 
noticed,  in  which  a  little  girl,  aged  five,  hurt  herself  by  climbing  upon  a 
low  wall  adjoining  a  highway,  having  a  row  of  spikes  on  the  top,  and  was 
held  entitled  to  recover. 

In  that  class  of  cases  in  which,  under  the  old  system  of  pleading,  it 
was  optional  to  sue  in  contract  or  in  tort,  the  rule  is  that  a  contract 
cannot  be  converted  into  a  tort  in  order  to  fix  an  infant  with  liability 
(Jennings  v.  Bundall,  1799,  8  T.  R.  335;  4  E.  11.  680;  Fairhurst  v. 
Liverpool  Adelphi  Loan  Association,  1854,  9  Ex.  Kep.  422,  [Cf.  Farle  v. 
Kingscote,  [1900]  1  Ch.  203 ;  2  Ch.  585).]  Thus  no  action  lies  against  an 
infant  for  fraudulently  representing  himself  as  of  full  age,  and  thereby 
inducing  a  person  to  contract  with  him  {Johnson  v.  Pie,  1666, 1  Sid.  258 ; 
Stikeman  v.  Dawson,  1847,  1  De  G.  &  Sm.  90,  113;  63  E.  R.  984;  75 
E.  E.  47).  "  But  where  an  infant  commits  a  wrong  of  which  a  contract, 
or  the  obtaining  of  something  under  a  contract,  is  the  occasion,  but  only 
the  occasion,  he  is  liable  "  (Pollock,  Torts,  7th  ed.,  p.  55).  This  proposi- 
tion is  well  illustrated  by  Bumard  v.  Haggis,  1863,  32  L.  J.  C.  P.  189. 
In  that  case  the  defendant,  an  infant,  hired  a  horse  for  a  ride  on  the 
road,  the  owner  expressly  refusing  to  allow  the  horse  to  be  used  for 
jumping.  The  defendant,  however,  lent  the  horse  to  a  friend,  who 
rode  it  with  the  defendant's  permission  across  the  fields,  and  at  fences, 
in  endeavouring  to  jump  which  the  horse  was  injured ;  and  it  was  lield 
that  this  was  an  actionable  wrong,  independent  of  the  contract,  and  that 
therefore  the  defendant  was  liable,  notwithstanding  his  infancy.  An 
infant  to  whom  chattels  are  bailed  for  a  certain  purpose  could  not,  of 
course,  plead  infancy  in  an  action  of  detinue  brought  against  him  to 
recover  them  back.     (See  Burton  v.  Levey,  90  L.  T.  Jo.  283.) 

IV.  Capacities  and  Disabilities  of  Infants. 

An  infant,  when  of  the  age  of  discretion,  is  deemed  capable  of  exer- 
cising such  offices  as  require  only  skill  and  discretion,  and  do  not  concern 
the  administration  of  justice.  Thus  it  is  said  that  he  can  fill  the  offices 
of  park-keeper,  gaoler,  or  forester,  either  by  himself  or  by  deputy  (Bac. 
Ahr.,  "  Infancy  "  (E)).  He  may  serve  in  the  King's  forces,  either  as  an 
officer  or  in  the  ranks.  He  may  be  lord  of  a  manor,  and  as  such  make 
a  grant  of  copyhold  land ;  for  he  is  but  as  an  instrument  in  making  the 
grant  {Swayne's  Case,  1609,  3  Eep.  63).  An  infant  may  be  appointed  as 
agent,  and  in  that  capacity  has  the  ordinary  authority  of  an  agent  to 
bind  his  principal  (Bac.  Ahr.,  "Authority"  (B);  Story,  Agency,  s.  7). 
He  may  be  a  private  attorney  to  deliver  seisin,  for  livery  of  seisin  is 
only  a  ministerial  act  (Co.  Litt.  b2a).  He  is  entitled  to  fill  an  office 
which  is  purely  ministerial,  and  on  this  ground  an  appointment  of  an 
infant  as  clerk  of  the  peace  has  in  Ireland  been  held  to  be  valid  {Croshie 
v.  Hurley,  1833,  Al.  &  Nap.  431). 

An  infant  cannot  fill  an  office  of  public  or  pecuniary  trust,  nor, 
generally  speaking,  one  that  requires  knowledge,  experience,  and  judg- 
ment (Claridge  v.  Fvelyn,  1821,  5  Barn.  &  Aid.  81 ;  24  E.  E.  289;  Bac. 
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Ahr.,  "Infancy"  (E);  Eversley,  Domestic  Relations,  3rd  ed.,  p.  742). 
Thus  he  cannot  be  a  sheriffs  officer  or  bailiff  (Cuckson  v.  Winter,  1828, 

2  Moo.  &  E.  313),  a  receiver  (Co.  Litt.  172a),  a  guardian  (Vin.  Abr., 
"  Guardian  "),  or  an  attorney  to  carry  on  a  suit  (Co.  Litt.  128a). 

An  infant  may  not  be  a  deacon  or  priest  (13  Eliz.  c.  12 ;  44  Geo.  III. 
c.  43).  He  cannot  be  enrolled  as  a  burgess,  nor  hold  the  office  of  town 
councillor,  burgess,  or  mayor  (45  &  46  Vict.  c.  50,  ss.  9  (2)  a,  11  (2)  a, 
14  (3)).  He  is  not  entitled  to  sit  as,  or  vote  for,  a  member  of  the  House 
of  Commons,  nor,  if  a  peer,  can  he  take  his  seat  in  the  House  of 
Lords  (7  Will.  &  Mary,  c.  25,  s.  8;  Standing  Order  of  the  House  of 
Lords,  May  22,  1686.  See  Anson,  Law  of  the  Constitution,  Part  L, 
pp.  76,  118,  211). 

An  infant  cannot  be  a  juror  (6  Geo.  iv.  c.  50,  s.  1),  but  he  may,  of 
course,  be  a  witness,  if  he  can  understand  the  nature  of  an  oath.  In 
cases  under  sec.  4  of  the  Criminal  Law  Amendment  Act,  1885,  the 
unsworn  evidence  of  a  child  too  young  to  understand  an  oath  may  be 
received,  if  the  child  be  sufficiently  intelligent  to  justify  the  reception 
of  its  evidence,  and  understand  the  duty  of  speaking  the  truth. 

An  infant  who  has  reached  the  age  of  fourteen  if  a  male,  or  twelve 
if  a  female,  can  contract  a  valid  marriage.  A  marriage  where  either 
party  is  below  the  age  of  consent  is  not  void.  It  remains  good  if, 
when  both  parties  are  of  the  age  of  consent,  they  so  agree  (Bac.  Ahr., 
"  Infancy  "  (A)). 

An  infant  may  be  a  shareholder  in  a  company,  though  on  attaining 
his  majority  he  may  repudiate  his  shares  {In  re  Laxon  &  Co.,  [1892] 

3  Ch.  555) ;  but  a  company  may  refuse  to  accept  an  infant  as  a  share- 
holder {Symons'  Case,  1870,  L.  K.  5  Ch.  298),  and  after  a  transfer  of 
shares  to  an  infant,  in  the  case  of  a  winding-up  while  the  transferee 
remains  an  infant  the  transferor  is  liable  as  a  contributory  {Cappons 
Case,  1868,  L.  E.  3  Ch.  458).  An  infant  can  be  appointed  a  trustee ; 
but  he  is  considered  to  be  wanting  in  capacity  to  execute  any  trust 
which  requires  the  exercise  of  discretion  {King  v.  Bellord,  1863, 
1  H.  &  M.  343 ;  71  E.  E.  149).  The  Court  will,  on  this  ground,  appoint 
a  new  trustee  in  his  place,  and  make  a  vesting  order  in  respect  of  the 
trust  property  (Trustee  Act,  1893,  ss.  25,  26,  35  ;  In  re  Porter's  Trusts, 
1856,  25  L.  J.  Ch.  482);  but  the  appointment  should  be  without 
prejudice  to  any  application  by  the  infant  to  be  restored  to  the 
trusteeship  on  his  coming  of  age  {In  re  Shelmordine,  1864,  33  L.  J.  Ch. 
475). 

[An  infant  may  be  a  member  of  a  building  society  registered  under 
the  Building  Societies  Act,  1874,  37  &  38  Vict.  c.  42,  and  may  by 
sec.  38  "give  all  necessary  acquittances."  But  he  cannot  exercise  a 
valid  mortgage  to  secure  advances  made  to  him  by  the  society.  Such 
a  mortgage  is,  by  the  Infants  Eelief  Act,  1874,  37  &  38  Vict.  c.  62, 
,s.  1,  absolutely  void  as  against  the  infant  {Nottingham  Permanent 
Building  Society  v.  Thurstan,  [1903]  A.  C.  6,  affirming  C.  A.,  [1902] 
1  Ch.  1).  As  to  a  settlement  by  an  infant,  see  BucMand  v.  Bucldand, 
[1900]  2  Ch.  534.  As  to  covenant  not  to  carry  on  a  trade,  see  Morrison 
&  Co.  V.  Fletcher,  17  T.  L.  E.  95.  As  to  contract  to  pay  costs,  see 
Prince  v.  Haivorth,  [1905]  2  K.  B.  768.] 

An  infant  trustee  cannot  be  made  liable  for  a  breach  of  trust  as 
such,  unless  the  breach  is  a  continuing  one,  and  he  acquiesces  in  it  after 
he  comes  of  age  {Hindmarsh  v.  Southgate,  1827,  3  Euss.  324;  38  E.  E. 
597;  27  E.  E.  81).     There  may,  however,  be  circumstances  where  an 
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infant  trustee  is  liable  for  moneys  received  by  him,  as  where  his  conduct 
has  been  fraudulent ;  and  an  inquiry  may  be  ordered  as  to  the  trust 
moneys  received  by  an  infant  trustee  (In  re  Games,  1885,  31  Ch.  D,  147 ; 
Lewin  on  Trusts,  11th  ed.,  p.  39). 

An  infant  may  present  to  a  living  of  which  lie  is  the  patron 
(Co.  Litt.  89a.  [Cf.  Leigh  v.  Leir/h,  [1902]  1  Ch.  400).]  The  reason 
given  is  that  there  can  be  no  inconvenience,  because  the  bishop  is  to 
judge  of  the  clerk's  qualifications  (Hearle  v.  Greenbank,  1749,  3  Atk.  710 ; 
26  E.  R.  1200). 

When,  in  the  reign  of  Henry  viii.,  the  right  was  given  to  devise 
land  held  in  fee  simple,  the  privilege  was  expressly  withheld  from 
infants  (32  Henry  viii.  c.  1 ;  34  Henry  viii.  c.  5).  The  Ecclesiastical 
Courts  used  to  grant  probate  of  wills  of  personalty  made  by  males  at  the 
age  of  fourteen,  or  females  at  the  age  of  twelve  (Bac.  Ahr., "  Wills  "  (B)). 
The  Wills  Act,  1837,  however,  declares  that  no  will  made  on  or  after 
the  1st  of  January  1838  by  any  person  under  the  age  of  twenty-one 
shall  be  valid  (7  Will.  iv.  and  1  Vict.  c.  26,  s.  7);  but  by  sec.  11, 
soldiers  in  actual  military  service  or  mariners  at  sea  may  dispose  of 
their  personal  property  as  they  might  have  done  before  the  Act.  [See 
In  the  Goods  of  Hiscock,  [1901]  P.  78 ;  and  Nuncupative  Will.] 

Sec.  8  of  the  Act  which  abolished  feudal  tenures  (12  Car.  ii.  c.  24) 
gave  an  infant  father  the  right  to  appoint  a  guardian  to  his  children 
by  deed  or  will.  As  the  will  of  an  infant  is  now  invalid,  such  an 
appointment  can  now  only  be  made  by  deed. 

The  appointment  of  an  infant  as  executor,  however  young  he  may 
be,  is  not  invalid  (Williams,  Executors,  10th  ed.,  vol.  i.  p.  159).  Formerly 
he  was  considered  capable  of  exercising  the  office  on  attaining  the  age 
of  seventeen  {ibid.,  p.  185  n.  (g)).  The  Statute  38  Geo.  ill.  c.  87,  s.  6, 
however,  enacted  that  probate  of  a  will  cannot  be  granted  to  a  sole 
executor  until  he  reaches  the  age  of  twenty-one,  and  that  for  the  period 
of  his  minority  administration  aim  tcstamcnto  anncxo  shall  be  granted 
to  his  goiardian  or  to  such  other  person  as  the  Court  shall  think  fit. 
When  there  are  two  or  more  executors,  and  one  is  of  full  age,  adminis- 
tration durante  minoritate  ought  not  to  be  granted,  as  the  executor  who 
is  of  full  age  can  execute  the  will  (ibid.,  p.  185). 

An  infant  executor  is  not  liable  for  devastavit  committed  by  himself 
or  his  co-executor ;  nor  if  he  be  an  executor  de  son  tort  is  he  liable,  if  he 
waste  assets  which  have  come  into  his  hands  ( Whitmore  v.  Weld,  1685, 
1  Vern.  328 ;  23  E.  R.  499 ;  Hindmarsh  v.  Southgate,  1827,  3  Russ.  324 ; 
38  E.  R.  597;  27  R.  R.  81 ;  Stott  v.  Mcanoak,  1862,  31  L.  J.  Ch.  746). 

An  infant  may  execute  a  power  simply  collateral,  if  he  be  merely 
the  instrument  by  whose  hands  the  testator  or  donor  acts  (Sugden, 
Poivers,  8th  ed.,  p.  177;  Kiiig  v.  Bellord,  1863,  1  H.  &  M.  343,  348; 
71  E.  R.  149).  An  infant  may  also  exercise  a  power  coupled  with  an 
interest,  if  the  instrument  creating  the  power  show  an  intention  that  it 
should  be  exercisable  during  minority  (In  re  Cardrosss  Settlement,  1878, 
7  Ch.  D.  728 ;  In  re  D'Angibau,  1880,  15  Ch.  D.  228). 

V.  Contracts. 

The  general  rule  of  the  common  law  is  that  an  infant's  contract  is 
not  binding  on  him  [unless  it  is  his  for  his  benefit  (Stephens  v.  Dudbridge 
&  Co.,  [1904]  2  K.  B.  225),  or]  unless  it  be  for  necessaries.  At  common 
law,  however,  the  contract,  provided  it  was  for  the  infant's  benefit,  was 
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not  absolutely  void  as  against  him,  but  only  voidable;  and  if,  after 
reaching  the  age  of  twenty-one,  he  ratified  it,  he  was  bound  by  his 
promise,  although  there  was  no  new  consideration  for  the  ratification 
(Bac.  Ah\,  "  Infancy  "  (I),  1,  3,  8  ;  Chitty  on  Contracts,  13th  ed.,  pp.  173, 
185).  The  common-law  rule  has  been  largely  altered  by  the  Infants 
Belief  Act,  1874.  Sec.  1  of  that  Act  provides  that  all  contracts  entered 
into  by  infants  for  the  repayment  of  loans  or  for  the  purchase  of  goods 
(except  necessaries),  and  all  accounts  stated  with  infants,  are  absolutely 
void.  A  declaration  follows  that  this  provision  shall  not  invalidate 
any  contract  into  which  an  infant  may  enter  either  by  statute  or  by 
the  rules  of  common  law  or  equity,  except  such  as  at  the  time  of  the 
enactment  were  by  law  voidable.  Whether  a  contract  which  is  clearly 
not  for  the  benefit  of  the  infant  was  at  common  law  absolutely  void  as 
against  the  infant  (so  as  to  be  incapable  of  ratification)  or  only  voidable 
is  not  free  from  doubt.  There  are  cases  in  which  it  has  been  said  that 
such  a  contract  is  void,  but  they  are  cases  in  which  it  was  not  necessary 
to  distinguish  between  void  and  voidable  contracts ;  and  it  must  not  be 
forgotten  that  the  word  "  void "  was  frequently  used  formerly  in  the 
sense  in  which  "  voidable  "  is  now  used.  (See  Pollock  on  Contracts,  7th 
ed.,  pp.  54  et  seq.,  where  the  authorities  are  fully  examined.)  Sir  F. 
Pollock  comes  to  the  conclusion  that  an  infant's  contract  was  in  every 
case  only  voidable,  and  his  view  is  shared  by  Sir  William  Anson.  (See 
Anson,  Contracts,  11th  ed.,  p.  123.)  The  distinction  has  lost  much  of 
its  importance,  as  sec.  2  of  the  Infants  Eelief  Act,  1874,  provides  that 
no  action  shall  be  brought  whereby  to  charge  any  person  upon  a  ratifi- 
cation after  full  age  of  a  contract  made  during  infancy,  even  if  there 
be  new  consideration  for  the  ratification.  (See  Smith  v.  King,  [1892] 
2  Q.  B.  543). 

Sec.  5  of  the  Betting  and  Loans  (Infants)  Act,  1892,  further  provides 
that  if  an  infant  who  has  contracted  a  void  loan  agrees,  after  he  comes 
of  age,  to  repay  it,  the  agreement  and  any  instrument  given  in  pursuance 
of  the  agreement,  or  to  carry  it  into  effect,  shall  so  far  as  it  relates  to 
money  payable  in  respect  of  the  loan,  be  void  absolutely  as  against  all 
persons  whatsoever. 

A  ratification  of  a  promise  made  in  infancy  must  be  distinguished 
from  a  new  contract  made  after  full  age  identical  with  one  made  in 
infancy.  Such  new  contract  is  not  within  sec.  2  of  the  Infants  Eelief 
Act,  1874  {Ditcham  v.  Worral,  1880,  5  C.  P.  D.  410). 

A  person  who  contracts  with  an  infant  cannot  repudiate  his  agree- 
ment on  the  ground  of  the  other  party's  infancy.  He  may  therefore  be 
sued  for  a  breach  of  the  contract,  although  he  cannot  enforce  it  {Holt  v. 
Ward  Clarencieux,  1733,  2  Stra.  937;  Warwick  Y.Bruce,  1813,  2  M.  &  S. 
205 ;  14  K.  E.  634).  An  infant  cannot,  however,  obtain  specific  per- 
formance of  a  contract,  for  specific  performance  will  not  be  granted 
where  the  remedy  is  not  mutual  {Flight  v.  Bollancl,  1828,  4  Euss.  298 ; 
38  E.  E.  817 ;  28  E.  E.  101). 

Whether  accounts  stated  and  the  contracts  which  come  under  sec.  1 
of  the  Infants  Eelief  Act,  1874,  are  void,  as  against  both  parties,  or 
only  as  against  the  infant,  is  a  question  which  has  not  arisen.  It  is 
submitted  that  they  are  void  only  as  against  the  infant.  (See  Chitty  on 
Contracts,  14th  ed.,  p.  154). 

The  term  "  necessaries  "  in  relation  to  an  infant's  contract  does  not 
mean  only  things  such  as  food,  clothing,  or  lodging,  which  are  necessary 
to  the  support  of  life.     It  includes  such  useful  articles  as  are  suitable 
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to  the  age,  rank,  and  condition  in  life  of  the  infant.  Thus  a  watch  may 
be  a  necessary  thing  for  a  young  man  at  college,  and  it  may  follow  that 
a  chain  for  securing  it  may  also  be  a  necessary ;  but  articles  which  are 
purely  ornamental  can  never  be  considered  necessaries,  because  they 
cannot  be  requisite  for  anyone  {Peters  v.  Fleming,  1840,  6  Mee.  &  W.  42  ; 
55  R.  R.  495 ;  Ryder  v.  Wombell,  1868,  L.  E.  4  Ex.  32).  There  were 
conflicting  cases  before  the  Sale  of  Goods  Act,  1893,  on  the  point 
whether  articles  could  be  considered  necessaries  when  at  the  time  of 
their  purchase  by  the  infant  he  was  sufficiently  supplied  with  things  of 
the  kind.  (See  Johnson  v.  Marks,  1887,  19  Q.  B.  D.  509.)  Sec.  2  of 
the  Sale  of  Goods  Act,  1893,  following  the  cases  just  cited,  makes  the 
requirements  of  the  infant  at  the  time  of  sale  and  delivery  one  of  the 
tests  whether  goods  are  necessaries.  If  he  can  show  that  at  either  time 
he  was  sufficiently  provided  with  goods  of  the  kind,  he  is  not  liable. 
The  same  section  of  the  Act  provides  that  an  infant  is  only  obliged  to 
pay  a  reasonable  price  for  necessaries  supplied  to  him. 

There  are  other  things  besides  those  already  mentioned  which  may 
be  necessaries.  For  instance,  medicines  and  medical  services  are  clearly 
necessaries.  An  infant  may  bind  himself  to  pay  for  schooling  or  for 
instruction  in  a  trade  suitable  to  his  condition  in  life  (Co.  Litt.  172« ; 
Walter  v.  Everard,  [1891]  2  Q.  B.  369).  It  has  also  been  held  that  a 
marriage  settlement  is  a  necessary  for  a  female  infant,  and  therefore 
she  is  liable  to  pay  the  costs  of  a  solicitor  employed  by  her  to  prepare 
one  {Helps  v.  Clayton,  1844,  13  Mee.  &  W.  252). 

An  infant  cannot  be  sued  on  a  bond  or  bill  given  to  secure  the  pay- 
ment of  the  price  of  necessaries,  but  giving  the  bond  or  bill  does  not 
prevent  his  being  sued  for  the  price  of  the  necessaries  {In  re  Soltykoff, 
[1891]  1  Q.  B.  413 ;  Williamscm  v.  Watts,  1808,  1  Camp.  552).  At 
common  law  an  infant  was  not  liable  to  pay  back  money  lent  to  him 
for  the  purchase  of  necessaries  {Earle  v.  Pcale,  1712,  1  Salk.  386).  In 
equity,  however,  one  who  lent  money  to  an  infant  to  pay  a  debt  for 
necessaries  was  held  entitled  to  stand  in  the  place  of  the  creditor  for 
necessaries  {Marlow  v.  Pitfdld,  1719,  1  P.  Wms.  558  ;  24  E.  R.  516). 

It  is  not  illegal  for  an  infant  to  engage  in  trade ;  but  it  is  not  a 
necessity  for  him  to  trade  on  his  own  account,  and  he  cannot  be  sued  on 
his  trading  debts,  nor  on  contracts  entered  into  by  him  for  the  purpose 
of  carrying  on  a  trade  {Ex  jxirte  Jones,  In  re  Joius,  1881,  18  Ch.  1).  109). 
Thus,  where  an  infant  rented  certain  premises  for  the  purpose  of  carry- 
ing on  a  business,  it  was  held  that  he  could  not  be  sued  for  the  rent 
{Loive  V.  Griffith,  1855, 1  Sco.  458).  It  follows  from  the  fact  that  trading 
debts  are  not  binding  on  an  infant  that  he  cannot  be  made  bankrupt  in 
respect  of  them  {Ex  parte  Jones,  sitprd). 

Contracts  of  service  stand  on  a  different  footing.  An  infant  not  of 
tender  years  usually  has  to  earn  his  living,  and  a  contract  by  which  he 
gets  employment,  which  as  a  whole  is  beneficial  to  him,  is  binding  on  him 
{Leslie  v.  Fitzpatrick,  1877,  3  Q.  B.  D.  229 ;  Evans  v.  Ware,  [1892]  3  Ch. 
502).  A  beneficial  agreement  entered  into  by  an  infant  to  enable  him 
to  perform  a  contract  of  service  is  apparently  in  the  nature  of  a  contract 
for  necessaries,  and  binding  {Floiver  v.  London  and  North-  Western  Ely.  Co., 
[1894]  2  Q.  B.  65).  It  is,  however,  settled  law  that  an  infant  cannot  be 
sued  on  a  covenant  to  serve  in  a  deed  of  apprenticeship,  though  he  can 
in  many  cases  be  proceeded  against  under  the  Employers  and  Workmen 
Act,  1875.  (See  Vol.  I.,  Apprentices,  and  De  Francesco  v.  Bamum,  1889, 
43  Ch.  D.  165.) 

VOL.  VII.  11 
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There  is  one  class  of  contracts  in  which  ratification  is  implied,  unless 
the  infant  repudiates  the  agreement  either  before  or  within  a  reasonable 
time  after  he  has  come  of  age.  This  class  consists  of  contracts,  under 
which  an  infant  has  acquired  or  granted  an  interest  in  land  or  property 
of  a  permanent  nature  to  which  obligations  are  attached,  and  of  contracts 
which  involve  continuing  rights  and  liabilities.  Thus  if  an  infant  has 
taken  a  lease  of  real  property,  or  acquired  shares  in  a  company,  or  become 
a  member  of  a  friendly  society,  express  ratification  is  not  necessary  to 
subject  him  to  the  liabilities  of  a  lessee  or  shareholder  or  member  {North- 
western Bly.  Go.  V.  M' Michael,  1850,  5  Ex.  Eep.  114;  Dublin  and  WicUow 
Ely.  Go.  V.  Black,  1852,  8  Ex.  Eep.  181 ;  Whittingham  v.  Mtirdy,  1889, 
60  L.  T.  596).  The  rule  applies  also  to  a  marriage  settlement  (Edwards 
V.  Carter,  [1893]  A.  C.  360).  [As  to  the  law  of  Guernsey,  see  God/ray  v. 
Constables  of  the  Island  of  Sark,  [1902]  A.  C.  534] 

What  is  a  reasonable  time  to  be  allowed  for  repudiation  depends 
on  the  circumstances  of  each  case.  When  the  infant  has  derived  no 
benefit  from  the  contract,  and  the  position  of  other  parties  has  not 
been  affected  by  the  delay,  the  contract  may  be  repudiated  after  a  very 
considerable  time.  Thus  in  one  case  it  was  held  that  a  lady  could 
repudiate  a  settlement  made  by  her  thirty-seven  years  previously,  as 
under  it  she  had  not  received  any  income  {In  re  Jones,  Farrington  v. 
Forrester,  [1893]  2  Ch.  461). 

It  must,  however,  be  remembered  that  an  infant's  marriage  settle- 
ment is  absolutely  binding  by  virtue  of  18  &  19  Vict.  c.  43,  if  made  with 
the  sanction  of  the  High  Court  by  a  male  of  the  age  of  twenty  years  or 
a  female  of  the  age  of  seventeen.  (For  the  evidence  required  by  the 
Court,  see  Order  55,  r.  26.) 

Contracts  which  required  to  be  repudiated  in  order  to  be  avoided 
were  not  affected  by  the  provision  of  Lord  Tenterden's  Act,  which 
required  a  ratification  of  a  contract  made  in  infancy  to  be  in  writing. 
Doubts  have  been  expressed  whether  they  are  affected  by  the  provision 
of  the  Infants  Belief  Act,  1874,  by  which  no  action  can  be  brought  on  a 
ratification  after  full  age;  but  it  is  clear  that  sec.  2  of  the  Act  of  1874 
touches  only  those  contracts  that  needed  express  ratification,  and  does 
not  affect  the  contracts  which  had  to  be  repudiated  to  avoid  them 
{Whittingham  v.  Murdy  and  Edwards  v.  Carter,  ante). 

If  this  view  be  correct,  the  question  whether  a  contract  which  is  dis- 
advantageous to  the  infant  is  void  or  voidable  is  still  of  importance  in 
relation  to  the  continuing  contracts  which  have  just  been  considered. 
Acquiescence  could  not  make  a  contract  binding  which  was  actually  void. 
It  is,  however,  submitted  that  the  true  rule  of  the  common  law  is  that 
stated  by  Sir  F.  Pollock,  viz.,  that  an  infant's  contract,  even  though  not 
advantageous  to  him,  was  only  voidable.  This  view  is  confirmed  by 
the  judgment  of  the  Court  of  Exchequer  in  North- Western  Bly.  Co. 
V.  M'Michael,  1850,  5  Ex.  Eep.  114,  126. 

Where  there  has  been  an  express  misrepresentation  by  an  infant  as 
to  his  age,  the  Courts  of  equity  in  certain  cases  granted  relief  in  respect 
of  his  contracts.  For  instance,  when  an  infant  trader  obtained  credit 
by  expressly  representing  himself  to  be  of  age,  and  after  attaining  his 
majority  became  bankrupt,  the  Courts  of  equity  allowed  the  creditor  to 
prove  his  debt  {Fx  parte  Unity  Banking  Association,  1858,  3  De  G.  &  J.  63 ; 
44  E.  E.  1192).  The  equitalDle  obligation  is  founded  on  the  principle 
that  "  an  infant  who  has  represented  himself  as  of  full  age  is  bound  by 
payments  made  and  acts  done  at  his  request  and  on  the  faith  of  such 
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representations,  and  is  liable  to  restore  any  advantage  he  has  obtained 
by  such  representations  to  the  person  from  whom  he  has  obtained  it " 
(Pollock  on  Contracts,  7th  ed.,  pp.  55,  76-80). 

At  common  law  it  was  no  defence  to  a  plea  of  infancy  that  the 
defendant  when  making  an  agreement  represented  himself  to  be  of  full 
age  {Bartlett  v.  Wells,  1862, 1  B.  &  S.  836).  Whether  since  the  Judicature 
Act  declared  that  the  rules  of  equity  are  to  prevail  over  those  of  the 
common  law  a  defence  of  infancy  to  a  common-law  claim  can  be  sustained 
when  the  defendant  by  his  fraud  induced  the  other  party  to  enter  into 
the  contract,  is  a  question  of  some  difficulty  which  the  Courts  have  not 
been  called  on  to  decide.  (See  Bartlett  v.  Wells,  supra;  Pollock  on 
Contracts,  7th  ed.,  p.  77 ;  Roscoe,  N.  P.,  17th  ed.,  p.  666.) 

An  infant's  right  on  avoiding  a  contract  to  recover  back  money  paid 
by  him  seems  to  depend  on  the  question  whether  he  has  derived  any 
benefit  from  the  contract.  In  one  of  the  earlier  common-law  cases  an 
opinion  of  Lord  Mansfield's  was  adopted,  that  "  if  an  infant  pays  money 
with  his  own  hand  without  a  valuable  consideration  for  it,  he  cannot  get 
it  back  again"  {Holmes  v.  Blogg,  1817,  8  Taun.  508;  19  R.  R.  445;  see 
also  WUson  v.  Kearse,  1800,  Peake,  Ad.  Cas.  197).  Subsequently,  how- 
ever, it  was  settled  that  money  paid  by  an  infant  under  a  contract 
avoided  by  him  before  he  received  consideration  is  recoverable  {Corpc  v, 
Overton,  1833,  10  Bing.  252 ;  38  R.  R.  422).  Where  an  infant  had  sub- 
scribed for  shares  in  a  company,  but  had  received  no  dividend,  she  wais 
allowed  on  repudiating  the  shares  to  prove  in  the  liquidation  of  the 
company  for  the  amount  paid  up  on  the  shares  {Hamilton  v.  Vauglian 
Sherrin  Electrical  Engineering  Co.,  [1894]  3  Ch.  589).  [As  to  transfer  of 
shares  to  an  infant  nominee,  see  In  re  National  Bank  of  Wales,  Ltd., 
[1907]  1  Ch.  582.]  On  the  other  hand,  where  an  infant  had  hired  and 
occupied  a  house  and  bought  and  used  the  furniture  in  it,  it  was  held 
that  he  could  not  recover  part  of  the  price  of  the  furniture  already  paid, 
although  the  contract  was  void  under  the  Infants  Relief  Act  (  Valentine 
V.  Canali,  1889,  24  Q.  B.  D.  166). 

[In  support  of  a  plea  of  infancy  a  certified  extract  from  the  register 
of  births,  with  proof  of  identification,  is  sufficient  ( Wilton  v.  Phillips, 
£1903]  19  T.  L  R.  390).] 

VI.  Procedure  in  Actions  by  and  against  Infants. 

Infants  may  sue  in  the  High  Court  as  plaintiffs  by  their  next  friends 
in  the  manner  formerly  practised  in  the  Court  of  Chancery,  and  may 
<lefend  by  their  guardians  appointed  for  that  purpose  (Order  16,  r.  16 ; 
and  see  Order  16,  r.  8,  of  the  Rules  of  1875).  [As  to  infant  married 
woman,  see  Colman  v.  Northcote,  [1843]  2  Hare,  147 ;  62  R.  R.  51.]     See 

OUARDIANS  AD  LiTEM  ;   NeXT  FrIEND. 

Service  may,  unless  the  Court  or  a  judge  orders  otherwise,  be 
effected  on  the  father  or  guardian  of  an  infant  defendant,  or  if  none, 
then  upon  the  person  with  whom  the  infant  resides  or  under  whose 
care  he  is.  The  Court  or  judge  may,  however,  order  that  service  made 
upon  the  infant  shall  be  deemed  good  service  (Order  9,  r.  4). 

The  next  friend  may  be  any  person  not  under  a  disability  and  not 
out  of  the  jurisdiction ;  but  a  next  friend  will  be  removed  if  he  have 
any  interest  in  the  action  adverse  to  the  infant,  or  be  connected  with  a 
defendant,  or  misconduct  himself  in  the  prosecution  of  the  action  {Lewis 
v.  Nohhs,  1878,  8  Ch.  D.  591 ;  In  re  Burgess,  1883,  25  Ch.  D.  243 ;  Ditpuy 
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V.  Welsford,  1880,  28  W.  E.  762).  A  father,  to  whom  there  is  no  objec- 
tion as  next  friend,  has  a  right  to  be  appointed  as  such,  and  on  his 
application  will  be  substituted  for  another  person  who  has  acted  as  next 
friend  {Woolf  v.  Pemberton,  1877,  6  Ch.  D.  19).  [But  the  Court  will 
interfere  with  this  right,  if  necessary  (Simpson,  2nd  ed.,  147, 184).]  The 
guardian  ad  litem,  it  has  been  said,  should  be  a  relation  or  friend  of  the 
infant's,  and  not  a  mere  volunteer  {Foster  v.  Cautley,  1853,  10  Hare, 
App.  xxiv. ;  68  E.  E.  1127).  If  necessary,  the  Court  will  appoint  the 
official  solicitor  to  act  as  next  friend  or  guardian  ad  litem  (In  re  Corsillis, 
1883,  31  W.  E.  414 ;  Order  65,  r.  13).  [To  entitle  the  official  solicitor 
to  costs  as  between  solicitor  and  client  in  such  proceedings,  the  order 
giving  him  costs  must  expressly  provide  for  them  on  that  footing. 
(Eady  v,  Msdon,  [1901]  2  K.  B.  460).  The  costs  of  a  guardian  ad  litem 
ought  to  be  taxed  on  the  footing  that  he  is  a  successful  party.  There- 
fore the  costs  even  of  an  issue  on  which  he  has  failed  ought  not  to  be 
disallowed  him  (s.c). 

The  next  friend  is  not  a  party  to  the  action  {Dykes  v.  Stephens,  1883, 
30  Ch.  D.  189).  He  is,  however,  liable  to  the  defendant  for  all  the  costs 
of  the  action  {Frank  v.  Mainwaring,  1841,  4  Beav.  37 ;  49  E.  E  251).  As 
between  himself  and  the  infant  he  is  primd  facie  entitled  to  costs 
{Clayton  v.  Clai'ke,  1861,  De  G.  &  J.  682,  687),  but  will  not  be  indemni- 
fied when  he  has  improperly  taken  proceedings  in  the  name  of  the 
infant  {per  Lindley,  L.J.,  In  re  Fish,  1883,  2  Ch.,  at  p.  422).  A  guardian 
ad  litem  is  not  personally  liable  to  the  costs  of  the  action,  except  in 
case  of  gross  misconduct  {Morgan  v.  Morgan,  1865,  11  Jur.  N.  S.  233). 

Under  the  practice  of  the  Court  of  Chancery  an  admission  could  not 
be  made  by  or  on  behalf  of  an  infant  (Daniell's  Chancery  Practice,  7th 
ed.,  p.  130).  As  an  exception  to  the  general  rule  in  pleading,  this 
principle  has  been  followed  in  the  rule  which  provides  that  facts  not 
specifically  denied  are  not  to  be  taken  as  admitted  as  against  infants 
(Order  9,  r.  4).  On  the  same  principle  it  was  the  rule  in  Chancery  that 
neither  an  infant,  nor  his  next  friend,  nor  a  guardian  ad  litem  could  be 
compelled  to  answer  interrogatories  or  to  make  discovery  of  documents 
(Daniell's  Chancery  Practice,  7th  ed.,  p.  1542),  and  this  practice  was, 
after  the  Judicature  Act  came  into  force,  followed  in  the  High  Court 
{Ingram  v.  Little,  1883,  11  Q.  B.  D.  251 ;  Dyke  v.  Stephens,  1885,  30 
Ch.  D.  189 ;  Mayor  v.  Collins,  1890,  24  Q.  B.  D.  361 ;  C^irtis  v.  Mendy, 
[1892]  2  Q.  B.  178).  In  1893  an  important  change  in  practice  was 
effected  by  a  new  rule,  which  provides  that  infants  and  their  next 
friends  and  guardians  may  be  ordered  to  answer  interrogatories  and  to 
make  discovery  of  documents  (Order  31,  r.  29). 

The  practice  in  divorce  proceedings  is  not  regulated  by  the  Eules  of 
the  Supreme  Court,  save  as  expressly  provided  therein  (Order  58,  r.  1  {d)). 
In  divorce  proceedings  the  petition  must  be  presented  on  behalf  of  an 
infant  by  a  person,  usually  one  of  the  next-of-kin,  elected  as  guardian. 
An  infant  respondent,  but  not  an  infant  co-respondent,  must  also  be 
represented  by  a  guardian  in  the  conduct  of  the  defence  (Eules  of  the 
Divorce  Court,  105-108). 

In  Redfern  v.  Redfern,  [1891]  P.  139,  the  Court  of  Appeal,  after  an 
exhaustive  inquiry,  came  to  the  conclusion  that  in  a  divorce  suit  the 
Chancery  practice  did  not  apply,  and  that  an  infant  could  be  obliged  to 
make  discovery,  although  an  infant  cannot  be  asked  to  make  admissions 
for  the  purpose  of  establishing  his  or  her  adultery,  adultery  being  an, 
ecclesiastical  offence. 
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An  infant  is  not  bound  by  the  compromise  of  a  suit,  unless  it  is  made 
with  the  sanction  of  the  Court,  and  then  only  when  it  is  assented  to  by 
the  next  friend  or  guardian  ad  litem  under  the  advice  of  counsel  {In  re 
Birchall,  1880,  16  Ch.  D.  41),  [and  when  it  is  for  the  benefit  of  the 
infant  (in  re  Wells,  [1903]  1  Ch.  848 ;  and  cf.  In  re  Chatard's  Settlement, 
[1899]  1  Ch.  712).  [If  an  infant  compromises  an  action  with  the  sanction 
of  the  Court,  the  order  need  not  reserve  his  solicitor's  lien  for  costs 
(see  Solicitor),  which  is  not  affected  (In  re  Wright's  Tntst,  [1901]  1  Ch. 
317).  Where  an  action  is  pending,  the  terms  of  the  proposed  compro- 
mise may  be  brought  before  the  Court  on  petition  or  summons  (In  re 
Wells,  nbi  snp.) ;  where  no  action  is  pending,  the  matter  may  be  dealt 
with  by  originating  summons  under  Order  55,  r.  3  (/).  The  infant 
should  appear  by  an  entirely  independent  solicitor,  who  should  state  that 
the  compromise  is  for  his  benefit  \Hoive  v.  Robinson,  1890,  34  S.  J.  620). 
The  next  friend  or  guardian  ad  litem  is  not  entitled  to  appear  in  person 
on  behalf  of  an  infant  (In  re  Bernj,  [1903]  W.  N.  125 ;  Murray  v.  Sitwell, 
[1902]  W.  N.  119).] 

When  an  infant  plaintiff  attains  his  majority  during  the  pendency 
of  an  action,  lie  may  elect  whether  to  proceed  with  it  or  not.  If  he 
decide  to  proceed,  the  action  is  carried  on  in  his  name,  and  he  becomes 
liable  to  pay  the  costs  from  the  beginning  (per  Parker,  V.-C,  Bligh 
V.  Tredgett,  1851,  5  De  G.  &  Sm.  74,  77 ;  64  E.  II.  1024).  If  he  elect 
to  repudiate  the  action,  his  repudiation  relates  back  to  the  beginning ; 
but  he  is  liable  to  pay  the  costs  incurred,  and  he  cannot  recover  them 
from  the  next  friend,  unless  the  action  has  Ijeen  improperly  brought 
(Ajion.,  1819,  4  Madd.  461 ;  56  E.  R.  775 ;  Dunn  v.  Dunn,  1855,  7 
De  G.,  M.  &  G.  25 ;  44  E.  R.  10). 

[The  mere  fact  of  infancy  is  not  a  ground  for  extending  the  time  for 
appealing  under  Order  58,  r.  15  (In  re  Bradshaw,  [1906]  W.  N.  86).] 

In  County  Court  proceedings,  as  in  the  High  Court,  an  infant  must 
in  general  sue  by  his  next  friend  and  defend  by  a  guardian  appointed 
for  the  purpose  (County  Court  Rules,  1903  and  1904,  Order  3,  r.  10). 
When,  however,  his  claim  is  for  a  sum  not  exceeding  £100,  for  wages  or 
piece-work  or  work  as  a  servant,  he  may  prosecute  the  action  in  the 
same  manner  as  if  he  were  of  full  age  (County  Courts  Act,  1888, 
8.  96;  County  Courts  Act,  1903,  s.  3). 

Infancy  is  one  of  the  special  defences  of  which  notice  must  be  given 
to  the  other  party  (County  Court  Rules,  1903  and  1904,  Order  10, 
rr.  10  and  12). 

The  rules  of  discovery  which  formerly  obtained  in  the  Court  of 
Chancery  apply  by  virtue  of  sec.  89  of  the  Judicature  Act,  1873,  to 
County  Courts.  Till  recently  discovery  could  not  be  obtained  against 
an  infant  in  a  County  Court  action,  but  now  Order  16,  which  deals  with 
discovery  and  inspection,  applies  in  the  case  of  infants  (see  r.  25). 

VII.  Guardianship. 

The  father  is  the  natural  guardian  of  his  infant  children,  and  at 
common  law  he  is  entitled  to  the  custody  of  them  against  all  the  world, 
even  including  the  mother  (  Wellesley  v.  Duke  of  Beaufort,  1827,  2  Russ. 
21 ;  38  E.  R.  236 ;  31  R.  R.  15 ;  In  re  Agar-Ellis,  1883,  24  Ch.  D.  317). 
[The  father,  £is  natural  guardian,  has  the  right,  if  lie  wishes  it,  to  be  next 
friend  of  his  infant  children,  in  an  action  in  which  they  are  plaintiffs 
(Woolfv.  Pemberton,  [1877]  6  Ch.  D.  19);  but  the  Court  will  interfere 
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with  this  right  if  necessary  (Simpson,  2nd  ed.,  148,  187).]  After  the 
death  of  the  father,  the  mother  is  the  natural  guardian  of  her  children, 
but  at  law  she  had  no  right  to  interfere  with  them  against  a  testa- 
mentary guardian  appointed  by  the  father  {Eyre  v.  Countess  of  Shafteslniry, 
1722,  2  P.  Wms.  103,  115 ;  24  E.  E.  659 ;  Villareal  v.  Mellisli,  1737, 
2  Swans.  533,  538 ;  36  E.  E.  719).  The  rights  of  the  parents  as  to  the 
guardianship  of  their  children  have,  however,  been  profoundly  modified 
both  by  statute  and  by  the  rules  laid  down  by  the  Court  of  Chancery, 
The  peculiar  rights  and  duties  of  parents  with  regard  to  their  children 
will  be  dealt  with  in  the  article  on  Parent  and  Child;  only  the 
ordinary  relationship  between  the  guardian  and  the  ward  will  be  con- 
sidered in  this  article.  In  may  be  pointed  out  here  that  the  Infant 
Life  Protection  Act  {q.v.),  1897,  contains  various  provisions  for  the  safety 
of  children  under  the  age  of  five  who  are  maintained  for  hire  apart  from 
their  parents. 

Their  are  various  kinds  of  guardianship.  Of  these  guardianship  (1) 
by  nature,  (2)  by  nurture,  (3)  in  socage,  (4)  by  custom,  and  (5)  by  the 
election  of  the  infant,  have  either  disappeared  or  practically  fallen  into 
disuse.  (See  as  to  these,  Eversley's  Domestic  Relations,  3rd  ed.,  pp.  610 
et  seq.)  For  the  guardianship  which  was  by  implication  created  by  the 
repealed  Statute  4  &  5  Phil.  &  Mary,  c.  8,  see  Simpson,  Infants,  2nd  ed., 
p.  213.  The  effect  of  the  statute  was  held  to  be  that  the  age  to  which 
the  right  of  the  parents  to  enforce  their  claim  to  the  custody  of  a  female 
child  by  habeas  corpus  continued  was  raised  from  fourteen  years  to 
sixteen. 

Guardians  by  Nature  and  Nurture. — Guardianship  by  nature  and 
nurture  is  the  legal  right  of  the  father,  and  after  his  death,  in  the 
absence  of  an  appointment  by  him,  of  the  mother,  to  the  custody  of 
their  children  until  they  reach  the  age  of  twenty- one.  (See  In  re  Agar- 
Ellis,  and  Villareal  v.  Mellish,  ante)  The  guardianship  only  affects  the 
person  of  the  child.  At  common  law,  however,  the  father  is  the  guardian 
of  his  child's  real  property,  and  until  he  or  someone  else  is  appointed 
guardian  thereof  by  the  Court  may  receive  the  profits  as  a  trustee  for 
the  child  (Black.  Com.,  bk.  i.  chap.  xvii.). 

The  mother  is  primd  facie  the  natural  guardian  of  her  illegitimate 
child,  and  therefore  under  ordinary  circumstances  entitled  to  its  custody 
{In  re  Darcys,  1860,  11  Ir.  E.  C.  L.  298)  [up  to  the  age  of  fourteen,  in 
preference  to  the  reputed  father  or  any  other  person  {B.  v.  Nash,  1883, 
10  Q.  B.  D.  454;  B.  v.  Barnardo,\l^^l'\  A.  C.  388);  and  this  right  must 
be  recognised  unless  there  are  strong  grounds  for  displacing  her  {B.  v. 
Nash,  supra  ;  In  re  Guardians  of  St.  Mary  Abbott's,  [1887]  4  T.  L.  E.  63 ; 
{Barnardo  v.  McHugh,  [1891]  A.  C.  399);  but  it  is  not  an  absolute  right 
{In  re  Ullee,  [1885]  53  L.  T.  711).  A  contract  between  the  mother  of  an 
illegitimate  child  and  another  person  for  the  transfer  to  that  person  of 
the  rights  and  liabilities  of  the  mother  in  respect  of  the  child  is  invalid 
{Rumphrys  v.  Bolak,  [1901]  2  K.  B.  385)]. 

Statutory  Guardians. — Sec.  8  of  12  Car.  ii.  c.  24,  the  Act  which 
abolished  feudal  tenures,  gives  the  father  the  right  to  appoint  a  guardian 
or  guardians  of  his  infant  children,  who  are  to  have  the  custody  of  the 
infants  and  (s.  9)  the  management  of  their  property  until  they  reach  the 
age  of  twenty-one. 

Before  the  year  1886  the  mother  had  no  right  to  appoint  a  guardian 
to  her  child,  nor  could  she  as  natural  guardian  assert  any  right  of 
guardianship  against  a  guardian  appointed  by  the  father.     In  that  year, 
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however,  the  Guardianship  of  Infants  Act,  49  &  50  Vict.  c.  27,  was 
passed,  which  gives  the  mother  most  important  rights.  Sec.  2  makes  her 
on  the  death  of  the  father  the  guardian  of  her  infant  children,  either 
alone  when  no  guardian  has  been  appointed  by  the  father,  or  jointly 
with  any  guardian  appointed  by  him.  Sec.  3  enables  her  by  deed  or 
will  to  appoint  a  guardian  or  guardians  to  act  after  her  death  and  that 
of  the  father  jointly  with  any  guardian  appointed  by  the  latter.  Sec.  2 
further  allows  her  by  deed  or  will  to  appoint  a  provisional  guardian  to 
act  after  her  death  jointly  with  the  father,  and  after  her  death,  if  the 
father  be  shown  to  be  unfitted  to  be  the  sole  guardian  of  the  children, 
the  Court  will  confirm  the  appointment.  With  regard  to  the  rights  of 
the  mother  under  this  Act,  see  In  re  A.  and  B.  {Infants),  [1897]  1  Ch. 
786.  (For  the  liules  of  Court  relating  to  proceedings  under  the  Act,  see 
Anmud  Practice,  1907,  vol.  ii.  p.  679.) 

Guardians  Appointed  by  the  High  Court. — For  a  long  period  of  time 
before  its  merger  in  the  High  Court  the  Court  of  Chancery  exercised  its 
jurisdiction  for  the  protection  of  the  person  and  property  of  infants. 
This  jurisdiction,  it  has  been  said,  was  conferred  on  the  Court  upon 
the  destruction  of  the  Court  of  Wards.  Another  explanation  is  that  it 
is  for  the  sovereign  as  parens  patriw  to  protect  individuals  who  cannot 
take  care  of  themselves,  and  that  the  authority  of  the  King  was  exercised 
by  the  Chancellor  (  Wellesley  v.  Duke  of  Beaufort,  1827,  2  Kuss.,  at  pp.  20, 
21 ;  38  E.  R.  236 ;  31  R.  R.  15).  The  powers  of  the  Court  of  Chancery 
in  relation  to  the  protection  of  infants  are  now  vested  in  the  High 
Court  and  exercised  by  the  Chancery  Division  (Judicature  Act,  1873, 
88.  16,  34  (3);  Judicature  Act,  1875,  s.  11;  [R.  v.  Gyngall,  [1893] 
2  Q.  B.  232 ;  Thomasset  v.  Thomassct,  [1894]  P.  300).  As  to  applications 
for  appointment  of,  see  R.  S.  C,  Order  55,  r.  2  (12),  and  as  to  evidence, 
ihid.,  r.  25]. 

The  Court  will  not,  however,  take  upon  itself  the  care  of  an  infant, 
unless  there  is  some  property  on  which  it  can  act,  not  from  any  want  of 
jurisdiction,  but  because  it  can  usefully  exercise  its  jurisdiction  only 
when  it  has  the  means  of  doing  so  ( Wcllealey  v.  Duke  of  Bexiufort,  ante). 
A  usual  manner  of  making  an  infant  a  ward  of  Court  is  to  settle  some 
money  on  the  infant,  and  to  bring  a  suit  for  its  administration. 

The  fact  that  the  father  is  alive,  or  that  there  is  a  testamentary 
guardian,  will  not  prevent  an  infant  being  made  a  ward  of  Court.  A 
new  guardian  of  the  person  will  not,  however,  be  substituted  except 
when  this  is  necessary  for  the  protection  of  the  infant,  and  a  father's 
control  of  his  child  will  not  be  interfered  with  except  for  the  strongest 
reasons,  such  aa  his  gross  immorality  or  cruelty  to  the  child.  (See  In  re 
Agar-Ellis,  1883,  24  Ch.  D.  317.)  Where  a  suit  is  pending  which  will 
enable  the  Court  to  take  upon  itself  the  management  of  the'  infant's 
property,  a  guardian  of  the  estate  will  not  usually  be  appointed  (Simpson, 
Infants,  2nd  ed.,  p.  248). 

The  protection  of  the  Court  is  not  restricted  to  infants  who  are 
wards  of  the  Court,  though  it  is  only  in  the  case  of  its  own  wards  that 
the  Court  will  make  schemes  for  maintenance  or  education.  In  the 
case  also  of  an  infant  who  is  not  a  ward  of  Court  in  the  special  sense  of 
the  word,  and  who  has  no  property,  the  Court  has  power  to  decide 
questions  of  custody,  to  remove  a  guardian  if  his  removal  be  for  the 
benefit  of  the  infant,  and  to  appoint  a  new  guardian  in  his  place  {per 
Kay,  J.,  Brmvn  v.  Collins,  1883,  25  Ch.  D.  56,  60 ;  In  re  MGrath,  [1893] 
1  Ch.  143).     [As  to  the  enforcement  of  an  order  of  Court  as  to  the 
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custody  of  a  ward,  see  G.  v.  L.,  [1891]  3  Ch.  126.]  An  infant  becomes 
a  ward  of  Court  by  being  made  a  party  to  a  suit  {Gynn  v.  Gilhard,  1860, 
1  Dr.  &  Sm.  356 ;  In  re  Leigh,  1888,  40  Ch.  D.  290) ;  by  an  order  made 
on  summons,  or  petition  for  a  guardian  {Stuart  v.  Bute,  1861,  9  H.  L.  C. 
440);  or  a  guardianship  summons  {De  Pereda  v.  De  Mancha,  1881,  19 
Ch.  D.  451);  or  order  for  maintenance  {In  re  Graham,  1870,  L.  E. 
10  Eq.  530;  In  re  Newton,  1896,  1  Ch.  740);  a  payment  into  Court  of  a 
fund  of  an  infant  under  the  Trustee  Act,  1893,  s.  42  {In  re  Benand, 
1868,  16  W.  R  538),  but  not  by  payment  in  of  an  infant's  legacy  under 
the  Legacy  Duty  Act,  or  of  purchase  money  under  the  Lands  Clauses 
Act,  or  an  order  under  the  Infants  Settlement  Act,  or  the  Divorce  Act, 
1857  {Hyde  v.  Hyde,  1888,  13  P.  D.  166). 

[The  jurisdiction  of  the  Court  over  its  infant  ward  is  not  ousted  by 
the  fact  that  the  ward  is  of  unsound  mind,  and  would,  if  adult,  be  sub- 
ject to  the  jurisdiction  in  Lunacy  {In  re  Edwards,  1879,  10  Ch.  D.  605).] 

It  used  to  be  considered  doubtful  whether  the  Court  could  altogether 
remove  a  testamentary  guardian  from  his  office.  The  doubt  is  entirely 
removed  by  sec.  6  of  the  Guardianship  of  Infants  Act,  1886,  which  pro- 
vides that  the  Court  may,  on  being  satisfied  that  it  is  for  the  welfare 
of  the  infant,  remove  any  testamentary  guardian,  or  any  guardian 
appointed  or  acting  by  virtue  of  the  Act,  and  appoint  another  guardian 
in  his  place. 

Guardianship  is  a  trust  of  the  highest  kind,  and  the  Court  will 
exercise  control  over  all  guardians,  whether  of  the  person  or  the  estate 
(Eversley,  Domestic  Relations,  3rd  ed.,  637  et  seq.)  [The  Probate  and 
I3ivorce  Division  has  jurisdiction  to  make  an  order  for  the  mainten- 
ance of  a  child  during  the  whole  period  of  infancy  {Thoviasset  v. 
Thomasset,  [1894]  P.  295,  overruling  Blandford  v.  Blandford,  [1892]  P. 
148).] 

Guardians  for  Special  Purposes. — A  guardian  may  be  appointed  by 
the  Court,  under  4  Geo.  iv.  c.  76,  s.  16,  to  consent  to  an  infant's  marriage, 
and  for  various  special  purposes  under  different  statutes,  e.g.  to  consent 
on  behalf  of  an  infant  to  matters  done  under  the  Improvement  of  Lands 
Act,  1864,  the  Limited  Owners  Eesidence  Act,  1870,  the  Places  of 
Worship  Sites  Act,  1873,  the  Vendors  and  Purchasers  Act,  1874,  the 
Settled  Estates  Act,  1877. 

Foreign  Guardians. — A  guardian  appointed  under  the  law  of  a 
foreign  country  has  no  direct  authority  in  England.  The  English 
Courts,  however,  recognise  the  existence  of  a  foreign  guardian  in  the 
case  of  an  infant  within  the  jurisdiction,  who  is  the  subject  of  a  foreign 
State.  [See  In  re  Willoughhy,  1885,  30  Ch.  D.  324.  But  the  Court 
will  not  interfere  where  there  is  a  doubt  as  to  the  infant's  nationality 
{In  re  Bourgoise,  1889,  41  Ch.  D.  310.]  See  Simpson,  Infants,  2nd  ed., 
pp.  251-254;  Eversley,  Domestic  Relations,  3rd  ed.,  pp.  629  et  seq.). 

Testamentary  guardianship  under  12  Car.  i.  c.  24,  s.  8,  ends,  when 
the  ward  is  a  male,  at  the  age  of  twenty-one  unless  an  earlier  termina- 
tion is  provided  for  by  the  instrument  creating  the  guardianship  {Selhy 
V.  Selhy,  1731,  2  Eq.  Cas.  Abr.  488;  22  E.  E.  414;  Mendesv.  Mendes, 
1719,  1  Ves.  89 ;  27  E.  E.  910).  Whether  testamentary  guardianship 
of  a  female  is  terminated  earlier  by  her  marriage  is  not  free  from  doubt, 
but  as  regards  her  property  it  would  seem  that  the  guardianship  lasts 
until  she  is  of  full  age.  (See  Roach  v.  Garvan,  1748,  1  Ves.  157,  160 ; 
Eversley,  Domestic  Relations,  3rd  ed.,  p.  648.)  The  guardianship  of  the 
Court  of  Chancery,  as  regards  the  person  as  well  as  the  estate,  lasts 
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until  the  ward  reaches  majority.  It  is  not  terminated  by  the  marriage 
of  a  female  ward  {Roach  v.  Garvan,  ante).  Guardianship  in  socage,  now 
practically  obsolete,  ends  when  the  ward  attains  the  age  of  fourteen 
(Co.  Litt.  89a). 

The  guardian  is  entitled  to  the  legal  custody  of  his  ward,  and  for  the 
purpose  of  obtaining  it  can  sue  out  a  writ  of  Imbeas  corpus  {In  re 
Andrews,  1873,  L.  K.  8  Ex.  153);  but  in  the  case  of  a  male  infant  who 
has  reached  the  age  of  fourteen,  or  of  a  female  who  has  reached  the 
age  of  sixteen,  the  Court  will  not  grant  the  writ  against  the  wish  of  the 
infant  {In  re  Stanahan,  1852,  20  L.  T.  183 ;  B.  v.  Howe,  1860,  3  El.  &  El. 
332 ;  In  re  Agar-Ellis,  1883,  24  Ch.  D.  317,  326.  See  also  the  Custody 
of  Children  Act,  1891,  sees.  1  and  5  of  which  declare  that  the  Court  may 
refuse  to  give  the  custody  of  a  child  to  the  person  entitled  to  it  on  the 
ground  of  his  misconduct.  [See  also  In  re  OHara,  [1900]  2  I.  R.  232).] 
In  strict  law  the  right  of  the  guardian  was  formerly  superior  to  that  of 
the  mother  (see,  however,  2  «&  3  Vict.  c.  54,  repealed  and  extended  by 
the  Custody  of  Infants  Act,  1873,  36  &  37  Vict.  c.  12).  As,  however, 
the  mother  is  now  a  guardian,  after  the  death  of  the  father,  by  virtue 
of  the  Guardianship  of  Infants  Act,  1886,  there  can  be  no  doubt  that 
unless  there  be  some  reason  to  interfere  with  her  rights,  she  will  be 
entitled  to  the  custody  of  her  infant  children,  against  a  testamentary 
guardian  appointed  by  the  father. 

A  ward  of  Court  must  not  be  taken  out  of  the  jurisdiction  without 
the  leave  of  the  Court.  Leave  will  be  given  when  the  Court  is  satisfied 
that  the  step  is  for  the  benefit  of  the  ward,  and  that  there  is  sufficient 
security  that  future  orders  will  be  obeyed  {Elliott  v.  Lambert,  1884,  28 
Ch.  D.  186).  [An  injunction  may  be  granted  against  taking  an  infant 
out  of  the  jurisdiction  of  tlie  Court  where  a  petition  for  the  dissolution 
of  the  marriage  is  pending  {Harris  v.  HarHs,  1890,  63  L.  T.  262).  Any 
person,  capable  of  giving  information  about  a  concealed  ward,  may  be 
ordered  to  attend  before  a  judge  {Rosenberg  v.  Lindo,  1883,  48  L.  T. 
478).] 

It  is  the  duty  of  the  guardian  to  give  his  ward  an  education  suitable 
to  the  latter's  rank  and  circumstances  {per  Lord  Thurlow,  Poioel  v. 
Cleaver,  1789,  2  Bro.  C.  C.  499,  510 ;  29  E.  R.  274).  The  infant  must 
receive  a  moral  and  religious  education  {per  Lord  Eldon,  Welleslcy  v. 
Ihike  of  Bcaufm-t,  1827,  2  Russ.  21,  29;  38  E.  R.  236;  31  R.  R.  15); 
and  unless  under  very  special  circumstances,  the  religion  in  which  he 
or  she  is  educated  must  be  the  father's  {Hawksworth  v.  Hawkmvorth, 
1871,  L.  R.  6  Ch.  539.  See  Parent  and  Child).  In  the  education  of 
the  ward  the  greatest  respect  should  be  paid  to  the  wishes  of  the 
parents  {Campbell  v.  Mackay,  1837,  2  Myl.  &  Cr.  34,  37;  40  E.  R.  550; 
45  R.  R.  1).  [A  trustee  who  brings  up  a  child  immorally  commits  a 
breach  of  such  a  trust,  and  the  Court  can  administer  the  fund  {In  re  G. 
{Infants),  [1899]  1  Ch.  719).] 

It  is  also  a  guardian's  duty  to  maintain  his  ward  in  a  manner  suit- 
able to  the  latter's  condition,  but  unlike  a  father  he  is  not  bound  to 
maintain  the  ward  at  his  own  expense  (Eversley,  Domestic  Relations, 
3rd  ed.,  p.  660).  When  he  is  in  receipt  of  the  ward's  income,  his  duty 
is  to  apply  as  much  of  it  as  is  necessary  to  the  support  of  the  infant, 
and  to  accumulate  any  surplus. 

It  may  be  that  the  infant  is  interested  in  property  under  a  will 
or  settlement  in  which  provision  is  expressly  made  for  maintenance. 
Apart  from  such  express  provision,  the  Court  has  extensive  inherent 
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powers  of  ordering  maintenance  out  of  the  income  of  property  in  which 
an  infant  has  an  interest,  and  trustees  have  certain  general  powers  of 
expending  money  for  the  maintenance  of  a  cestui-que  trust  who  is  incap- 
able of  taking  care  of  himself  (Simpson,  Infants,  2nd  ed.,  p.  261 ;  Nelson 
V.  Buncombe,  1846,  9  Beav.  211,  232;  50  E.  E.  323;  73  E.  E.  317). 
By  sees.  42  &  43  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 

44  &  45  Vict.  c.  41,  trustees  have  also  extensive  statutory  powers  of 
allowing  maintenance  at  their  discretion  out  of  property  held  by  them 
in  trust  for  an  infant  either  for  life  or  for  a  greater  interest,  even  when 
the  interest  is  contingent  on  his  attaining  the  age  of  twenty-one,  or  on 
the  occurrence  of  any  event  before  his  attaining  that  age. 

"When  an  infant  has  a  father  living  who  is  able  to  maintain  him,  the 
Court  will  in  general  order  maintenance,  as  it  is  the  duty  of  a  father  to 
support  his  children  (  Wellcsley  v.  Beaufort,  1827,  2  Euss.  21,  28 ;  38  E.  E. 
236 ;  31  E.  E.  15).  This  rule  does  not  extend  to  the  mother  (Bouglas 
V.  Andretvs,  1849,  12  Beav.  310;  50  E.  E.  1080).  The  Court  will,  how- 
ever, allow  maintenance  where  it  has  taken  away  from  the  father  the 
care  and  custody  of  the  infant  ( Wellesley  v.  Beaufort,  supra,  and  2  Bli. 
N.  S.  124),  where  there  is  a  marriage  settlement  containing  a  trust  for 
maintenance  {Muncly  v.  Howe,  1793,  4  Bro.  C.  C.  223 ;  29  E.  E.  863) ; 
where  the  father  is  not  able  to  support  the  child  in  a  manner  suitable 
to  the  latter's  expectations  {Buckworth  v.  Buchworth,  1784,  1  Cox,  80 ; 
29  E.  E.  1072) ;  and  sometimes  when  to  refuse  maintenance  would  be  a 
hardship  on  the  other  children  of  the  family  {Hoste  v.  Pratt,  1798,  3  Ves. 
730 ;  30  E.  E.  1243). 

The  Court  sometimes  permits  maintenance  to  be  charged  on  real 
estate  or  paid  out  of  capital,  when  the  income  of  the  infant's  property 
is  insufficient.  See,  for  instance.  In  re  Howarth,  1873,  L.  E.  8  Ch.  415, 
and  In  re  Welsh,  1854,  23  L.  J.  Ch,  344 ;  and  cp.  Cadman  v.  Cadnian, 
1886,  33  Ch.  D.  397.  In  general,  however,  maintenance  is  only  allowed 
out  of  the  net  profits  of  real  estate  after  the  interests  on  charges  have 
been  provided  for,  and  out  of  the  interest  of  a  clear  fund  of  personalty 
(Simpson,  Infants,  2nd  ed.,  p.  262). 

The  Court  will  grant  maintenance  when  the  infant  has  a  present 
vested  interest  in  the  property,  though  the  interest  be  defeasible  by 
a  condition  subsequent  (Simpson,  Infants,  2nd  ed.,  pp.  262,  263).  Where, 
on  the  contrary,  payment  of  a  gift  is  postponed,  or  a  gift  is  contingent, 
as  a  general  rule  no  maintenance  can  be  given ;  yet  in  either  case  the 
Court  has  frequently  made  an  exception  where  the  donor  is  a  parent  or 
person  in  loco  parentis,  on  the  ground  that  a  parent  may  be  presumed  to 
have  intended  to  give  maintenance  {Donovan  v.  Needham,  1846,  9  Beav. 
164;  50  E.  E.  306;  73  E.  E.  309;  Wynch  v.  Wynch,  1788,  1  Cox,  433; 
29  E.  E.  1236 ;  Powys  v.  Mansfield,  1838,  3  Myl.  &  Cr.  359  ;  40  E.  E.  964 ; 

45  E.  E.  277 ;  see  also  the  other  cases  referred  to,  Simpson,  Infants, 
2nd  ed.,  266-273).  The  exception  has  been  made  where  the  gift  was  to 
children  as  a  class,  as  well  as  where  it  was  to  a  particular  child  {Brown  v. 
Teviperley,  1827,  3  Euss.  263 ;  38  E.  E.  575).  Where  a  donor  has  made 
a  provision  for  a  particular  family,  but  has  postponed  enjoyment,  the 
Court  has  in  a  couple  of  cases  allowed  maintenance,  presuming  under 
the  circumstances  of  the  particular  gift  that  the  donor  did  not  intend 
the  children  to  be  left  unprovided  for,  or  so  provided  for  that  they 
could  not  be  properly  educated  {Havelock  v.  Havelock,  1881,  17  Ch.  D,  807  ; 
Collins  V.  Collins,  1886,  32  Ch.  D.  229 ;  cp.  In  re  Ashford,  1886,  ibid. 
383).     [The  Court  has  power  to  approve  a  scheme  altering  a  trust  for 
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the  benefit  of  infants  (In  re  Wells,  [1903]  1  Ch.  848 ;  Peto  v.  Gardner, 
1843,  2  Y.  &  C.  Ch,  315 ;  Day  v.  Day,  1845,  9  Jur.  785,  not  followed).] 

Maintenance  may  be  given  where  there  are  equal  gifts,  though  by 
a  stranger,  to  a  class  of  children,  some  of  whom  must  eventually  take, 
though  the  donor  was  a  stranger.  The  chances  of  all  to  survive  and 
take  being  equal,  the  Court  will  allow  maintenance  to  all  out  of  tbe 
fund  (Marshall  v.  Hollmvay,  1818,  2  Swans.  436 ;  36  E.  R  681 ;  19  E.  E. 
94 ;  Eversley,  Domestic  Relations,  3rd  ed.,  665).  Maintenance  may  also 
be  granted  where  there  is  a  contingent  gift,  whether  to  a  class  or  to  an 
individual,  if  the  donees  over  consent  {Greemvell  v.  GreenwcU,  1800, 
5  Ves.  194;  31  E.  E.  541,  and  the  cases  reported  in  the  notes  to  that 
case ;  but  see  5  E.  E.  27). 

It  is  the  duty  of  a  guardian  to  prevent  his  ward  from  contracting 
a  marriage  unsuitable  as  regards  rank,  age,  or  fortune.  Sec.  16  of 
4  Geo.  IV.  c.  76,  provides  that  after  the  death  of  an  infant's  father, 
the  consent  of  an  appointed  guardian,  or  if  there  be  no  such  guardian, 
that  of  the  mother,  if  unmarried,  or  of  a  guardian  of  the  person  appointed 
by  the  Court,  must  be  given;  but  by  sec.  17,  if  the  guardians  or  mother 
unreasonably  refuse  to  consent,  either  of  the  parties  may  apply  to  the 
Court  by  petition,  and  if  the  marriage  appears  to  be  a  proper  one,  the 
Court  may  declare  it  to  be  so,  in  which  case  the  declaration  is  as  effectual 
as  if  the  proper  consent  had  been  obtained.  Nevertheless,  a  marriage 
is  valid,  though  the  requirements  of  the  Act  have  not  been  observed 
(B.  v.  Birmingham,  1828,  8  Barn.  &  Cress.  29 ;  32  E.  E.  332).  If  a 
marriage  take  place  under  6  &  7  Will.  iv.  c.  85,  by  a  registrar's  certificate, 
by  sec.  10  of  that  Act  the  same  consent  is  required  as  is  necessary  under 
the  Act  of  George  iv.  When  the  marriage  of  an  infant  has  by  a  false 
oath  or  by  fraud  been  obtained  without  the  necessary  consent,  the 
Court  has  power  to  forfeit  all  the  property  which  the  offending  party 
or  parties  have  obtained  by  the  marriage,  and  to  settle  the  property  in 
the  manner  directed  by  the  Act  4  Geo.  iv.  c.  76,  s.  23 ;  6  &  7  Will,  iv, 
c.  85,  8,  43. 

The  leave  of  the  Court  must,  under  all  circumstances,  lie  obtained  by 
anyone  desiring  to  marry  one  of  its  wards,  and  will  only  be  given  when 
the  marriage  is  a  suitable  one  for  the  ward  (Seton,  Decrees,  5th  ed., 
p.  755 ;  [Braw7i  v.  Collins,  1883,  25  Ch.  D.  61),] 

It  is  a  contempt  of  Court  to  marry  a  ward  of  Court  without  such 
leave,  or  for  a  third  person  to  promote  such  a  marriage,  and  the  Court 
frequently  punishes  the  parties  who  are  guilty  of  this  contempt  by  com- 
mitting them  to  prison  (Simpson,  2nd  ed.,  p.  335).  The  Court  will  also 
use  its  powers  to  prevent  an  improper  marriage.  Thus  it  will  restrain 
the  parties  even  from  communicating  with  one  another  (Seton,  Decrees, 
5th  ed.,  pp.  894-897,  [and  cf.  Bolton  v.  Bolton,  [1891]  3  Ch.  270)],  and 
when  it  suspects  that  a  parent  or  guardian  is  trying  to  bring  about 
a  marriage  without  its  leave,  will  remove  the  ward  from  his  custody, 
and  confide  him  or  her  to  the  care  of  some  other  person  (Roach  v.  Gaifan, 
1748,  1  Dick.  88 ;  21  E.  E.  201). 

The  Court  will,  if  necessary,  make  use  of  its  power  to  commit  for 
contempt  to  compel  the  person  marrying  its  ward  to  make  or  agree  to  a 
proper  settlement  (Ball  v.  Coutts,  1812,  ;  Ves.  &  Bea.  292 ;  35  E.  E.  114 ; 
Seton,  Decrees,  5th  ed.,  901).  Sometimes  the  settlement  has  been  such 
as  to  deprive  the  husband  of  any  interest  in  a  female  ward's  property. 
(See  Kent  v.  Burge.^%  1840,  11  Sim.  361 ;  59  E.  E.  913;  54  E.  E.  402 
[Field  V.  Mo(rre,  1855,  7  De  G.,  M.  &  G.  691 ;  44  E.  E.  269 ;  In  re 
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Sampson,  1884,  25  Ch.  D.  482]).  The  Court  has,  however,  no  power  to 
compel  its  ward  to  make  a  settlement,  because  he  has  been  guilty  of 
contempt  in  marrying  without  leave  {Leigh  v.  Leigh,  1888, 40  Ch.  D.  290). 
[As  to  marriage  between  British  subjects  and  foreigners,  see  the  Marriage 
with  Foreigners  Act,  1906,  6  Edw.  vii.  c.  40.] 

An  infant  has  no  power  to  alienate  his  real  estate  so  as  to  deprive 
himself  of  the  right  to  avoid  the  transaction  (Co.  Litt.  337  &;  per  Lord 
Hardwicke,  Hearle  v.  Greenbank,  1749,  3  Atk.  712;  26  E.  E.  1200), 
except  that  when  he  has  reached  the  age  of  fifteen  he  may  for  valuable 
consideration  sell  and  convey  by  feoffment  gavelkind  land  (In  re  Maskell 
and  Goldfinch's  Contract,  [1895]  2  Ch.  525).  The  Court  has  no  inherent 
jurisdiction  to  order  a  sale  {Calvert  v.  Godfrey,  1843,  6  Beav.  97 ; 
49  E.  E.  761 ;  63  E.  E.  24),  nor  have  guardians  or  trustees  of  an 
infant's  property  any  general  power  of  alienation  {Field  v.  Moore,  1855, 
25  L.  J.  Ch.  66),  though  trustees  may,  of  course,  exercise  a  power  of  sale 
which  is  given  them  by  the  instrument  creating  the  trust. 

Extensive  powers  of  dealing  with  infant's  real  property  have, 
however,  been  given  by  various  statutes. 

The  Partition  Acts,  1868  and  1876,  31  &  32  Vict.  c.  40,  and  39  &  40 
Vict.  c.  17),  enable  the  Court,  in  a  partition  action,  to  order  a  sale  of  land 
in  which  an  infant  is  interested.     [See  Annual  Practice,  1907,  ii.  383.] 

The  Settled  Estates  Act,  1877,  40  &  41  Vict.  c.  18,  s.  16,  enables 
the  Court  to  order  a  sale  of  any  settled  estates,  which  sale  may,  under 
Order  51,  r.  la,  take  place  out  of  Court.  Sec.  41  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  declares  that  any  land  in  which  an 
infant  has  an  estate  in  fee  simple  or  a  leasehold  interest  at  a  rent,  shall 
be  deemed  to  be  a  settled  estate  under  the  Act. 

Further  extensive  powers  of  dealing  with  an  infant's  real  property 
are  given  by  the  Settled  Land  Act,  1882,  45  &  46  Vict.  c.  38.  Sec.  59 
enacts  that  where  an  infant  is  in  his  own  right  seised  of  or  entitled  in 
possession  to  land,  for  the  purposes  of  the  Act  the  land  is  settled  land, 
and  the  infant  is  to  be  deemed  tenant  for  life  thereof.  By  sec.  60, 
the  powers  which  the  Act  gives  to  a  tenant  for  life  may  be  exercised  on 
behalf  of  the  infant  by  the  trustees  of  the  settlement  (if  any),  or  by  such 
persons  as  the  Court  on  the  application  of  the  guardian  or  next  friend 
may  direct.  [This  provision  does  not  constitute  the  trustees  trustees  with 
power  of  sale  of  the  settled  land  under  sec.  42  of  the  Conveyancing  Act, 
1881,  44  &  45  Vict.  c.  41,  so  as  to  entitle  them  to  possession  during 
the  minority  of  the  infant,  or  afford  an  answer  to  an  application  for 
possession  by  the  testamentary  guardian  under  12  Car.  ii.  c.  24  {In  re 
Eelyar,  [1902]  1  Ch.  391).  See  for  this.  Settled  Land;  Settled  Land 
Acts.] 

Power  to  alienate  the  real  property  of  infants  for  various  special 
purposes  is  given  to  guardians  and  trustees  by  various  statutes. 
41  Geo.  in.  c.  109,  s.  15,  enables  Inclosure  Commissioners,  whose  powers 
are  now  vested  in  the  Board  of  Agriculture,  to  effect  certain  exchanges 
of  lands  belonging  to  infants  with  the  consent  of  their  guardians  or 
trustees.  Under  the  Lands  Clauses  Consolidation  Act,  1845,  8  Vict, 
c.  18,  which  is  incorporated  in  a  number  of  other  Acts,  and  authorises 
the  taking  of  land  for  various  public  purposes,  guardians  and  trustees 
are  empowered  to  act  on  behalf  of  infants  (ss.  7,  8,  9).  Power  is 
given  to  sell  land  belonging  to  infants  for  places  of  worship  and  burial- 
places  (58  Geo.  in.  c.  45,  s.  36  ;  3  Geo.  iv.  c.  72,  s.  8  ;  30  &  31  Vict.  c.  133, 
s.  4 ;  36  &  37  Vict.  c.  50,  s.  3),  for  school  sites  (4  &  5  Vict.  c.  38,  s.  5), 
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for  workhouses  (5  &  6  Will.  iv.  c.  69,  s.  1),  and  for  literary  and  scientific 
institutions  (17  &  18  Vict.  c.  112,  s.  5).  By  10  Geo.  iv.  c.  50,  s.  53,  land 
belonging  to  infants  may  be  sold  to  the  Commissioners  of  Woods  and 
Forests. 

A  lease  granted  by  an  infant  is,  of  course,  voidable  though  it  becomes 
binding  by  acquiescence  {Doe  v.  Smith,  1758, 2  T.  E.  436;  Slator  v.  Trimble, 
1861,  14  Jr.  K.  C.  L.  342). 

Neither  a  testamentary  guardian,  nor  a  guardian  appointed  by  the 
Court  and  acting  with  its  approval,  had  power  formerly  to  make  a  lease 
which  would  be  binding  on  an  infant  after  he  attained  his  majority. 
To  remedy  the  inconvenience  that  resulted,  the  legislature  has  given 
extensive  powers  of  leasing.  The  first  Act  to  be  noticed  is  11  Geo.  iv. 
and  1  Will.  iv.  c.  65 ;  sec.  17  of  which  enables  an  infant  or  his  guardian, 
under  an  order  of  the  Court,  to  grant  a  lease,  extending  beyond  the 
period  of  minority,  of  land  to  which  the  former  is  entitled  in  fee  or  tail, 
or  absolutely  by  lease.  By  virtue  of  the  Settled  Estates  Act,  1877,  the 
Court  has  wide  powers  of  granting  leases  of  settled  lands  (see  ss.  4-15, 
46,  49),  and,  as  we  have  seen,  by  sec.  41  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  an  infant's  fee  simple  or  leasehold  land  is  deemed 
to  be  settled  estate. 

The  Settled  Land  Acts,  1882  and  1890,  give  a  tenant  for  life  very 
extensive  powers  of  leasing.  Under  sec.  60  of  the  Act  of  1882  these 
powers  may  be  exercised  in  the  case  of  an  infant  by  trustees  or  by 
a  guardian  specially  appointed  by  the  Court.  By  sec.  59  of  the  Act  of 
1882  these  powers  of  leasing  are  extended  to  land  of  which  an  infant  is 
seised  in  his  own  right  or  to  which  he  is  entitled  in  possession. 

A  guardian  of  the  estate  is  a  trustee,  and  in  the  management  of  the 
ward's  property  must  strictly  carry  out  the  trusts  that  are  imposed  on 
him.  He  is  allowed,  in  respect  of  the  ward's  lands,  to  expend  such 
sums  as  are  necessary  on  repairs  and  improvements,  even  when  not 
specifically  authorised  so  to  do  {Umhkby  v.  Kirk,  1838,  1  Coop.  254; 
46  K.  R  138;  Lewin  on  Trusts,  11th  ed.,  p.  1217).  Extensive  powers 
of  management  and  canying  out  improvements  are  given  to  trustees 
of  infants'  land  by  sees.  41,  42  [(see  In  re  Glover,  [1899]  1  L  R.  337; 
In  re  Cmoley,  [1901]  1  Ch.  88)],  and  43  [(see  hi  re  ScMt,  [1902]  1  Ch. 
918)]  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  and  by 
sees.  21,  25,  and  60  of  the  Settled  Land  Act,  1882.  and  sec.  13  of  the 
Settled  Land  Act,  1890.  (See  also  the  Agricultural  Holdings  Act,  1883, 
s.  25,  and  the  Housing  of  the  Working  Classes  Act,  1885,  s.  11.) 

In  general  a  guardian  of  the  estate  is  not  entitled  to  convert  the 
ward's  real  property  into  personalty,  or  personal  property  into  realty, 
unless  there  be  a  trust  for  conversion.  The  Court  is  bound  by  the 
same  principle,  and  only  sanctions  conversion  in  a  case  of  absolute 
necessity  {Camden  v.  Alurray,  1880,  16  Ch.  D.  161,  171;  Lewin  on 
Tn(sts,  11th  ed.,  p.  1216;  [and  see  In  re  Norton,  [1900]  1  Ch.  101)]. 

It  is  the  duty  of  a  guardian  to  call  in  and  realise  the  ward's  personal 
property,  and  to  invest  it  in  securities  authorised  by  the  instrument  of 
trust  or  by  law.  Order  22,  r.  17,  specifies  the  securities  in  which  cash 
under  the  control  of  the  Court  may  be  invested.  For  the  securities  in 
which  trustees  may  invest  trust  funds,  see  the  Trustee  Act,  1893,  s.  1 
[and  article  Trusts].  Sometimes  a  will  authorises  trustees  to  carry  on 
a  business,  but  in  default  of  such  authority  they  must  call  in  any  capital 
used  in  trade  {Kirkman  \.  Booth,  1848,  11  Beav.  273;  50  E.  R.  821). 
When  it  is  difficult  to  call  in  immediately  money  which  has  been  used 
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ill  trade,  a  trustee  is  allowed  a  reasonable  time  for  the  purpose,  provided 
he  acts  reasonably  {Garrdt  v.  Nolle,  1834,  6  Sim,  504 ;  58  E.  E.  683 ; 
38  E.  E.  166). 

VIII.  The  Statutes  of  Limitations. 

The  rights  of  infants  are  to  a  great  extent  not  affected  by  the 
operation  of  the  Statutes  of  Limitations.  As  regards  most  personal 
actions,  the  Statute  of  James  i.  provides  that  the  period  of  limitation 
does  not  run  against  infants  (21  Jac.  i.  c.  16,  ss.  3,  7).  Under  the 
Statutes  of  Limitations  relating  to  real  property,  an  action  for  rent  or 
for  the  recovery  of  land  can  be  brought,  or  an  entry  or  distress  made, 
within  six  years  after  the  ceasing  of  any  disability  specified  in  the  Act, 
including  infancy,  notwithstanding  that  the  period  of  limitation  has 
expired ;  but  the  right  to  sue  or  make  an  entry  or  distress  is  absolutely 
barred  when  thirty  years  have  elapsed  since  it  first  accrued.  The  period 
of  six  years  runs  from  the  death  of  a  person  under  disability  at  the 
time  of  his  death,  notwithstanding  the  disability  of  any  other  person 
(3  &  4  Will.  IV.  c.  27,  s.  18 ;  37  &  38  Vict.  c.  57,  ss.  1,  2,  3,  5,  9).  By 
sec.  42  of  the  earlier  Act  only  six  years'  interest  on  arrears  of  rent  are 
recoverable ;  but  in  equity  an  infant  may  treat  a  person  who  takes 
possession  of  his  land  as  his  bailiff,  and  make  him  account  for  all  the 
rents  and  profits  received  during  his  infancy  (Dormen  v.  Fortescue,  1744, 
3  Atk.  124,  130;  26  E.  E.  875;  Simpson,  p.  113).  When  a  parent  or 
•other  person  whose  duty  it  is  to  protect  an  infant's  rights  enters  into 
possession  of  the  infant's  land,  not  only  is  he  considered  to  have  posses- 
sion as  bailiff  during  the  infancy,  but  his  possession  afterwards  is  deemed 
still  to  be  as  bailiff,  unless  he  can  show  that  the  circumstances  under 
which  he  holds  have  changed  his  possession  from  one  of  a  fiduciary 
-character.  Therefore,  however  long  his  possession  has  continued,  in 
general  he  is  liable  to  account  for  the  profits  received  by  him,  and  can 
gain  no  prescriptive  title  to  the  land  {Thomas  v.  Thomas,  1855,  2  Kay 
&  J.  79 ;  69  E.  E.  701 ;  Quinton  v.  Frith,  1868,  Ir.  E.  2  Eq.  390 ;  Wall 
V.  Stanwick,  1887,  54  Ch.  D.  763 ;  In  re  Hobhs,  1887,  36  Ch.  D.  553 ; 
Tinker  v.  Bodwell,  1893,  9  T.  L.  E.  657).  It  seems,  however,  that  this 
principle  does  not  apply  in  the  case  of  a  stranger  who  has  taken  adverse 
possession  of  an  infant's  land  {Hagley  v.  West,  1824,  3  L.  J.  0.  S.  63 ; 
26  E.  E.  221). 

[Where  time,  under  the  Statutes  of  Limitations,  has  commenced  to 
run  in  favour  of  a  person  in  possession  of  land  against  an  owner  who  is 
under  no  disability,  the  running  of  the  time  is  not  interrupted  by  the 
infancy  of  a  person  succeeding  to  the  owner's  interest  even  if  the  legal 
title  is  in  trustees  {Murray  v.  Watkins,  1890,  62  L.  T.  796 ;  Garner  v. 
Wingrove,  [1905]  2  Oh.  233).] 

As  regards  legacies  and  actions  on  specialty,  or  for  money  secured  by 
mortgage  or  otherwise  charged  on  land,  an  infant  has  the  full  period  from 
attaining  his  majority  to  enforce  his  claims  (3  &  4  Will.  iv.  c.  42,  ss.  3, 4 ; 
37  &  38  Vict.  c.  57,  s.  8.     [And  see  In  re  Mackay,  [1906]  1  Ch.  25).] 

By  sec.  7  of  the  Prescription  Act,  2  &  3  Will.  iv.  c.  71,  the  time 
during  which  any  person,  who  could  have  resisted  a  claim  under  the 
Act,  is  an  infant  is  not  to  be  reckoned,  except  where  the  claim  is 
declared  to  be  absolute  and  indefeasible. 

[See  also  Employers'  Liability  ;  En  Ventre  sa  Mere  ;  Legitimacy  ; 
Parties;  Poor  Law;  Settlements;  Will.] 

\_Aiithorities, — In  addition  to  the  authorities  above  mentioned,  see 
Matthews'  Children  and  Young  Persons,  1895.] 
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In  favorcm  libertatiS. — Every  presumption  is  to  be  made 
in  favour  of  liberty.  This  is  an  important  maxim  in  criminal  law, 
which  holds  every  one  innocent  until  guilt  has  been  established  by  the 
prosecution. 

Infectious  Diseases. — The  Public  Health  Act,  1875,  con- 
tains numerous  provisions  with  regard  to  infectious  diseases,  and  the 
steps  to  be  taken  by  local  authorities  for  preventing  and  checking  the 
spread  of  such  disorders.  These  authorities  are  empowered  to  see  that 
houses  and  articles  infected  are  properly  cleansed  and  disinfected  (ss.  120- 
123),  and  to  make  provision  for  the  conveyance  of  patients  suffering  from 
sucli  diseases  to  hospitals  (ss.  123,  124);  they  may  provide  hospitals 
(s.  131),  and  must  carry  out  any  regulations  made  by  the  Local  Govern- 
ment Board  under  the  power  given  to  the  Board  by  sec.  134  to  make 
such  whenever  any  part  of  England  appears  to  be  threatened  with,  or 
is  affected  by,  any  formidable  epidemic,  endemic,  or  infectious  disease 
(see  Epidemic).  Where  a  patient  was  discharged  from  an  infectious 
diseases  hospital  prematurely  and  spread  contagion  among  other  people, 
the  local  authority  was  held  not  responsible  for  the  damage  so  caused 
{Evaiis  V.  LiverjMol  Corporation,  [1906]  1  K.  B.  160).  Local  authorities  are 
also  required  to  make  by-laws  for  common  lodging-houses,  dealing,  inter 
a/trt,  with  the  notification  of  any  case  of  infectious  disease  occurring  therein, 
and  the  taking  of  precautions  against  the  spread  of  the  disease  (s.  80). 

By  the  same  statute  it  is  made  an  offence  for  a  person,  while  suffering 
from  any  such  disorder,  wilfully  to  expose  himself  in  a  public  place 
without  taking  proper  precautions  against  spreading  the  disorder,  or  to 
enter  a  public  conveyance  without  notifying  the  owner,  conductor,  or 
driver  thereof,  that  he  is  so  suffering  (s.  126).  It  is  also  made  an  offence 
for  a  person  who,  being  in  charge  of  anyone  suffering  from  such  a  dis- 
order, exposes  him  in  a  public  place  without  taking  similar  precautions 
(ibid.).  To  expose  such  a  person  on  the  highway  is  also  indictable  at 
common  law  {E.  v.  Vantandillo,  1815,  4  M.  k  S.  73).  A  penalty  is 
likewise  imposed  on  a  person  who  gives,  lends,  sells,  transmits,  or 
exposes,  without  previous  disinfection,  bedding,  clothing,  etc.,  which 
have  been  exposed  to  infection  (s.  126).  A  public  conveyance  in  which 
a  person  suffering  from  any  such  disorder  has  been  carried  must  be 
disinfected  immediately  afterwards  (s.  127);  an  inn,  house,  or  room  in 
which  a  person  so  suffering  has  been,  must  previously  have  been  disin- 
fected before  being  let  (s.  128);  and  it  is  made  an  offence  for  a  person 
to  make  any  false  statement  with  respect  to  such  house  or  room  (s.  129). 

Further  provision  is  made  on  the  subject  by  the  Infectious  Disease 
(Notification)  Act,  1889,  52  &  53  Vict.  c.  72,  and  the  Infectious'  Disease 
(Prevention)  Act,  1890,  53  &  54  Vict.  c.  34.  Both  Acts  originally  were 
adoptive;  the  latter  being  adoptive  either  in  whole  or  in  part.  The 
adoptive  provisions  of  the  Act  of  1889  are  no  longer  necessary,  as  its 
notification  clauses  are  now  by  the  Infectious  Diseases  (Notification) 
Act,  1899,  62  &  63  Vict.  c.  8,  put  into  force  in  every  urban,  rural,  and 
port  sanitary  district.  By  the  Act  of  1889,  which  defines  "  infectious 
disease "  for  the  purpose  of  the  Act  as  meaning  any  of  the  following 
diseases,  namely,  small-pox,  cholera,  diphtheria,  membraneous  croup, 
erysipelas,  scarlatina  or  scarlet  fever,  typhus,  typhoid,  enteric,  relapsing, 
continued,  or  puerperal  fevers,  as  well  as  any  other  infectious  disease 
which  by  a  resolution  duly  passed  by  the  local  authority  and  sanctioned 
by  the  Local  Government  Board  is  declared  to  be  included  within  the 
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definition  (ss.  6,  7).  The  occurrence  of  any  such  disease  in  any  building 
used  for  human  habitation,  or  in  any  ship,  boat,  tent,  van,  shed,  or 
similar  structure  (but  not  including  Crown  buildings)  must  be  notified 
to  the  medical  officer  of  health  of  the  district  (ss.  3,  13,  15),  the  duty  of 
giving  this  notice  being  cast  primarily  on  the  head  of  the  house  to  which 
the  patient  belongs,  failing  whom  the  nearest  relative  present,  or  on  his 
default,  on  the  person  in  charge  of,  or  in  attendance  on,  the  patient, 
or  on  his  default,  on  the  occupier  of  the  building  (s.  3) ;  any  medical 
practitioner  visiting  such  patient  is  also  bound  to  give  notice  {ibid.). 

By  the  Act  of  1890  provision  is  made  for  the  inspection  of  dairies, 
and  if  necessary  for  the  prohibition  of  the  supply  of  milk  from  the  same 
where  it  appears  that  infectious  disease  is  caused  by  the  consumption  of 
milk  supplied  therefrom  (s.  4).  (See  also  the  Dairies,  Cowsheds,  and 
Milkshops  Order,  1885,  as  amended  by  the  Local  Government  Board 
Order  of  November  1,  1886.)  Provision  is  also  made  for  the  cleansing 
and  disinfecting  of  premises,  bedding,  and  other  articles  which  have  been 
infected  (ss.  5,  6).  Penalties  are  imposed  on  persons  ceasing  to  occupy 
houses  or  rooms  in  which  within  six  weeks  previously  any  person 
suffering  from  any  infectious  disease  has  been,  without  previously 
disinfecting  same  and  all  articles  therein  likely  to  retain  infection,  or 
without  giving  notice  to  the  owner  (s.  7).  Provision  is  likewise  made 
for  the  speedy  interment  of  bodies  of  persons  dying  of  infectious 
diseases,  and  for  the  disinfection  of  any  public  conveyance  other  than 
a  hearse  in  which  any  such  body  has  l3een  carried  (ss.  8-11).  Orders 
may  be  made  for  the  detention  of  infected  persons  who  are  without 
proper  lodging  (s.  12),  and  temporary  shelter  may  be  provided  for 
persons  compelled  to  leave  their  dwellings  in  order  that  same  may  be 
disinfected  (s.  15).  Infectious  rubbish  thrown  into  ashpits  must  be 
disinfected  (s.  13), 

In  addition  to  the  provisions  of  the  Acts  above  cited,  the  following 
Acts  also  deal  with  special  instances. 

Common  Lodging-Houses. — Keepers  of  these  houses  are,  on  the 
occurrence  of  any  infectious  disease  therein,  required  to  give  notice 
immediately  to  the  medical  officer  of  health  and  to  the  relieving  officer 
(Public  Health  Act,  1875,  s.  84). 

Factories  and  Workshops. — See  the  Factory  and  Workshop  Act,  1901, 
1  Edw.  VII.  c.  22,  s.  2  (3). 

Ships  and  Vessels. — See  sec.  110  of  the  Public  Health  Act,  1875,  and 
the  Public  Health  (Ships,  etc.)  Act,  1885,  the  latter  of  which  enacts 
that  sec.  110  of  the  Act  of  1875  shall  relate  not  only  to  nuisances  but 
to  the  infectious  diseases  and  hospital  sections  (120,  121,  124-126,  128, 
131-133)  of  the  Act  of  1875. 

Tents,  Vans,  etc. — Infectious  disease  in  these  may  also  be  dealt  with 
under  sec.  9  of  the  Housing  of  the  Working  Classes  Act,  1885. 

London. — The  main  provisions  of  the  general  statutes  have  been 
reproduced  in  practically  identical  terms  in  the  Public  Health  (London) 
Act,  1891,  ss.  55-74. 

The  Public  Health  Act,  1896,  empowers  the  Local  Government 
Board  to  make  regulations  providing,  inter  alia,  for  signals  being  hoisted 
by  vessels  having  any  case  of  epidemic,  endemic,  or  infectious  disease  on 
board,  for  questions  to  masters,  the  detention  of  vessels  and  persons  on 
board,  and  the  duties  to  be  performed  in  cases  of  such  disease  by  masters, 
pilots,  and  other  persons  on  board.  See  Disease  ;  Epidemic  ;  Hospitals  ; 
Public  Health. 
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Preliminary. — This  expression  came  into  use  as  a  means  of  dis- 
tinguishing between  the  superior  Courts  of  common  law  and  other 
Courts,  also  of  the  common  law,  over  which  the  superior  Courts  exercised 
a  supervisory  jurisdiction  by  writs  of  mandamus,  certiorari,  or  jrrohibition, 
or  similar  writs;  and  since  the  Judicature  Acts,  any  Court  to  which 
these  writs  will  go  must  be  either  inferior  or  ecclesiastical.  The 
Central  Criminal  Court  and  the  Chancery  Courts  of  Lancaster  and 
Durham  are  treated  as  superior  Courts  of  local  jurisdiction. 

Inferior  Courts,  if  of  record,  have  power  to  line  and  imprison  for 
contempts  committed  in  the  face  of  the  Court,  but  have  not  the  power 
possessed  by  the  High  Court  of  dealing  with  contempts  of  other  kinds. 
The  authorities  on  this  subject  are  fully  considered  in  He  Dunn,  1906, 
Victorian  State  Eep.  493;  and  see  Contempt  of  Court,  Vol.  III.,  p.  500. 

Their  judges  are  liable  to  actions  for  anything  done  without  juris- 
diction. (See  Beven  on  NegligeTice,  2nd  ed,,  278 ;  Anderson  v.  Gorrie, 
[1895]  1  Q.  B.  668;  Jcmes  v.  German,  [1896]  2  Q.  B.  418;  [1897] 
1  Q.  B.  374). 

Inferior  costs  fall  into  four  classes : — 

(1)  Courts  of  criminal  jurisdiction. 

(2)  Courts  of  civil  jurisdiction. 

(3)  University  Courts. 

(4)  Manorial  Courts. 

VOL.  VII.  12 
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1.  Local  Courts  of  Criminal  or  Quasi-Criminal  Jurisdiction. 

(a)  In  Boroughs. — Borough  Sessions  are  the  sittings  of  the  recorder 
or  justices  of  a  municipal  borough  under  his  or  their  commission  or 
statutory  appointment  for  judicial  or  quasi-judicial  purposes.  From 
this  point  of  view  municipal  boroughs,  excluding  the  city  of  London  and 
borough  of  Southwark  (see  London  (City)),  fall  into  three  classes — (a) 
Those  having  no  separate  commission  of  the  peace — of  these  there  were 
164  at  the  end  of  1906  ;  (b)  those  which  have  a  separate  commission  of 
the  peace  but  not  a  separate  Court  of  Quarter  Sessions.  Such  grant  may 
on  the  petition  of  the  council  be  made  by  the  Crown  (45  &  46  Vict.  c.  50, 
s.  162),  or  by  the  Crown  revoked  (51  &  52  Vict.  c.  41,  s.  38  (7)).  Of 
these  boroughs  there  were  143  at  the  end  of  1906,  some  of  which  held 
their  commissions  prior  to  1835,  up  till  which  year  most  boroughs  or 
towns  corporate  (whether  municipal  boroughs  in  the  modern  sense  or 
not)  had  their  own  justices  under  their  charter  or  by  prescription  (see 
27  Hen.  viii.  c.  24,  ss.  5, 14, 15, 17),  or  the  King's  commission  (27  Hen.  viii. 
c.  27,  ss.  2,  3,  4).  The  Act  of  1835  took  away  all  criminal  jurisdiction  from 
corporate  or  chartered  justices,  and  from  the  corporations  all  right  to 
elect  or  nominate  borough  justices,  (c)  Quarter  Sessions  boroughs  which 
have  not  only  a  separate  commission  of  the  peace,  but  also  a  grant  of  a 
separate  Court  of  general  or  Quarter  Sessions,  i.e.  Quarter  Sessions 
separate  from  those  of  the  county,  though,  as  in  the  case  of  certain 
liberties  of  the  Cinque  Ports,  they  may  not  be  actually  held  in  the  borough 
(St.  Lawrence,  Bamsgate  {Overseers)  v.  Kent  Justices,  1887,  51  J.  P.  262). 
The  grant  may  on  the  petition  of  the  town  council  be  made  by  the  Crown 
(45  &  46  Vict.  c.  50,  s.  162),  and  can  now  on  like  petition  be  revoked 
by  the  Crown  (51  &  52  Vict.  c.  41,  s.  38  (7)),  though  prior  to  that 
enactment  revocation  could  not  be  effected  without  legislation  (see  as 
to  Falmouth,  28  &  29  Vict.  c.  103).  Of  these  boroughs  there  were  114 
at  the  end  of  1905.     Some  of  these  had  their  grants  prior  to  1835. 

In  boroughs  of  class  {a)  the  only  justices  for  the  borough  are  the 
mayor  ex-officio  and  any  ex-mayor  (not  disqualified  for  the  office  of 
mayor)  during  the  year  after  he  leaves  office  (45  &  46  Vict  c.  50,  s.  155 
(1)).  The  powers  of  these  justices  exist  whether  they  are  or  are  not  on 
the  commission  of  the  peace  for  the  county  in  which  the  borough  lies. 
But  the  mayor  of  a  borough  which  is  not  a  county  borough,  i.e.  for 
administrative  purposes  a  county  in  itself,  is  also  ex-ojjicio  a  county 
justice  if  not  disqualified  {e.g.  by  being  sheriff)  on  taking  the  oaths  under 
the  Local  Government  Act,  1894,  56  &  57  Vict.  c.  73,  s.  22.  But  see 
51  &  52  Vict.  c.  41,  s.  59  (2).  In  boroughs  of  this  class,  unless  its 
charter  contains  a  non-intromittant  clause  (see  Popham,  17),  the  county 
justices  have  co-ordinate  jurisdiction  with  the  borough  justices  as  to  all 
matters  arising  within  the  borough.  These  two  classes  of  justices  may 
sit  separately,  but  neither  can  interfere  with  borough  cases  of  which  the 
other  already  has  seisin.  The  mayor,  even  if  he  sits  as  a  county  justice 
with  other  county  justices  for  county  business,  has  not  precedence  over 
them  under  sec.  155  of  the  Municipal  Corporations  Act,  1882  (see  Lawson 
V.  Beynolds,  [1904]  1  Ch.  718). 

In  boroughs  of  class  (h),  besides  the  ex  officio  justices  already  named, 
the  persons  qualified  to  act  under  the  borough  commissions  of  the  peace 
are  the  persons  named  therein  who  reside  in  or  within  seven  miles  of  the 
borough,  or  occupy  a  house,  warehouse,  or  other  property  therein.  They 
need  not  be  burgesses  (45  &  46  Vict.  c.  50,  s.  157).     The  stipendiary 
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magistrate,  if  any,  is  also  a  borough  justice  for  all  purposes,  including 
liquor  licences.  See  Justice  of  the  Peace  ;  Stipendiaky  Magistrate. 
Unless  the  borough  charter  contains  a  non-intromittant  clause  the  juris- 
diction of  the  borough  and  county  benches  is  co-ordinate  as  to  matters 
arising  in  the  borough. 

In  boroughs  of  class  (c)  the  recorder,  besides  the  persons  above 
named,  is  a  justice  of  the  borough,  except  for  the  purpose  of  granting 
licences  for  sale  of  intoxicants  (45  &  46  Vict.  c.  50,  s.  165  (4))  and 
making  or  levying  borough  rates,  or  making,  apportioning,  allowing, 
or  levying  any  other  rate,  though  he  may  hear  rating  appeals. 

In  each  class  of  borough  the  jurisdiction  of  a  borough  justice  is  the 
same,  i.e.  he  has,  as  to  all  matters  arising  within  the  borough,  the  same 
powers  as  a  county  justice  has  as  to  matters  arising  within  the  county. 
He  is  not  disqualified  in  any  case  by  liability  to  the  borough  rate  (45  & 
46  Vict.  c.  50,  S8.  157,  158).  No  borough  justice  can  sit  as  such  in  the 
county  Quarter  Sessions  or  in  a  Court  of  assize  or  gaol  delivery,  nor  act 
in  making  or  levying  a  county  or  borough  rate.  The  recorder  is  the  only 
borough  justice  who  can  do  any  judicial  act  at  borough  Quarter  Sessions, 
though  in  his  absence  the  mayor  may  adjourn  the  sessions  (45  &  46 
Vict.  c.  50,  ss.  158,  167).  As  to  their  jurisdiction  over  lunatics,  see  the 
Lunacy  Acts,  1890  (s.  10)  and  1891  (s.  24),  and  Asylums. 

Licensing  or  Brewster  Sessions. — Sessions  are  also  held  in  boroughs  for 
the  confirmation  of  the  grant  of  new  licences,  and  of  the  removal  of  old 
licences.  In  boroughs  which  have  at  the  beginning  of  the  fortnight 
preceding  Ist  February  ten  or  more  justices  acting  in  or  for  the  borough, 
the  whole  body  of  justices  appoints  a  licensing  committee  of  not  less  than 
three  nor  more  than  seven  justices  qualified  to  act  under  the  Licensing 
Acts.  Their  quorum  is  three  (Licensing  Act,  1904,  ss.  5, 8).  In  boroughs 
which  have  less  than  ten  justices  then  acting  the  licensing  authority 
consists  of  the  whole  body  of  the  borough  justices  (Licensing  Act,  1872, 
8.  38).    See  Intoxicating  Liquor. 

Petty  Sessions. — This  term  was  originally  used  in  contradistinction  to 
General  or  Quarter  Sessions  (R.  v.  Lomlon,  1811, 15  East,  632;  13  R.  R 
540).  By  Blackstone  it  is  treated  as  equivalent  to  special  sessions.  The 
term  came  into  statutory  vogue  in  the  eighteenth  century  (37  Geo.  iii. 
c.  143,  s.  1).  By  the  Petty  Sessions  Act,  1848,  12  &  13  Vict.  c.  18,  s.  1, 
every  sitting  and  acting  of  justices  of  the  peace,  or  of  a  stipendiary 
magistrate,  in  and  for  any  municipal  borough  (including  a  city  or  town 
corporate)  having  a  separate  commission  of  the  peace  at  a  police  court  or 
other  place  appointed  in  that  behalf,  is  to  be  deemed  a  petty  sessions  of 
the  peace,  and  the  district  for  which  the  Court  is  held  is  to  be  deemed  a 
petty  sessional  division  for  the  purpose  of  past  and  future  statutes."  This 
legislation  was  rendered  necessary  to  prevent  confusion  in  the  exercise 
of  jurisdiction  {R.  v.  Devon  Justices,  1818, 1  Barn.  «&  Aid.  588;  R.\.  Whittles, 
1849, 13  Q.  B.  254).  These  definitions  have  been  expanded  by  the  Inter- 
pretation Act,  1889,  52  &  53  Vict.  c.  63,  s.  13,  which  defines  a  petty 
sessional  Court  as  a  Court  of  summary  jurisdiction  {a)  consisting  (1)  of 
two  or  more  justices,  or  (2)  of  a  police  magistrate  (see  Stipendiary 
Magistrate)  to  whom  jurisdiction  is  given,  or  who  is  authorised  to  act 
under  the  Summary  Jurisdiction  Acts  {q.v.),  and  whether  they  or  he  are 
or  is  acting  under  these  Acts  or  any  of  them  or  under  any  other  Act  or 
by  virtue  of  their  or  his  commission,  are  under  the  common  law ;  and  (6) 
sitting  at  any  petty  sessional  court-house,  i.e.  a  court-house  or  other  place 
at  which  justices  are  accustomed  to  assemble  for  holding  special  or  petty 
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sessions,  or  which  is  for  the  time  being  appointed  as  a  substitute  for  such 
court-house  or  place  (52  &  53  Vict.  c.  63,  s.  13,  sub-sees.  11,  12,  13). 

These  substituted  court-houses  are  distinct  from  the  occasional 
court-houses  which  are  appointed  for  the  counties  under  the  Summary 
Jurisdiction  Act,  1879,  42  &  43  Vict.  c.  49,  s.  20. 

The  result  of  these  definitions  is  that  "  petty  "  sessions  in  the  better 
understood  meaning  of  the  term  is  applied  to  Courts  sitting  openly,  at 
regular  intervals  and  without  special  notice,  to  deal  with  cases  where 
the  presence  of  two  justices  is  necessary,  including  cases  under  the 
Highway  Acts,  27  &  28  Vict.  c.  101,  s.  46.  They  do  not  apply  to  cases 
where  a  single  justice  acts  under  the  Indictable  Offences  Act,  1848,  or 
to  cases  in  which  he  can  act  singly  under  the  Summary  Jurisdiction 
Acts,  nor  to  what  are  called  special  sessions,  although  many  sittings 
of  this  kind  are  within  the  definition  of  petty  sessional  Court  above 
given. 

In  boroughs  of  class  (a)  the  borough  does  not  form  a  special  petty 
sessional  division,  but  is  part  of  a  county  petty  sessional  division,  and 
the  county  justices  have  full  jurisdiction  to  sit  and  act  therein  both  at 
petty  sessions  and  at  special  sessions.  The  mayor  and  ex-mayor  can  sit 
with  the  county  justices,  but  the  mayor  is  not  entitled  to  precedence 
when  sitting,  except  for  business  arising  within  the  borough  and  already 
earmarked  as  borough  business  {Lawson  v.  Reynolds,  [1904]  1  Ch.  718), 
when  a  borough  stipendiary  magistrate  is  sitting.  See  Stipendiary 
Magistrate. 

The  mayor  and  ex-mayor  may  also  sit  without  the  county  justices 
at  special  sessions,  and  adjudicate  summarily  on  cases  arising  within  the 
borough  (see  Lawson  v.  Reynolds,  [1904]  1  Ch.  718),  but  cannot  fix  the 
days  for  them  nor  appoint  a  justice's  clerk.  Either  can  sit  alone  for  all 
judicial  purposes  for  which  a  single  justice  has  jurisdiction  {Strugnell  v. 
Wilson,  1881,  7  Q.  B.  D.  548).  In  such  cases  he  acts  as  a  county  justice 
with  powers  limited  to  a  particular  locality  {Mayor  of  Reigate  v.  Hart, 
1868,  L,  E.  3  Q.  B.  244);  but  penalties  recovered  before  them  under 
sec.  31  of  the  Summary  Jurisdiction  Act,  1868,  go  to  the  county  treasurer 
and  not  to  the  borough  fund  (s.c). 

Boroughs  of  class  (&)  form  separate  petty  sessional  divisions  (12  &  13 
Vict.  c.  18,  s.  1),  and  the  borough  justices  must  appoint  a  justice's  clerk 
and  a  proper  petty  sessional  court-house  and  clerk's  office  (45  &  46  Vict, 
c.  50,  ss.  159,  160;  and  see  Justices'  Clerk).  Fines,  etc.,  go  to  the 
county  and  not  to  the  borough  fund  {Winn  v.  Mossman,  1879,  L.  E. 
4  Ex.  292).  The  county  justices  have  in  such  a  borough,  unless  it  is 
a  county  of  itself,  concurrent  jurisdiction  with  the  borough  justices 
{Buckler  v.  Wilson,  [1896]  1  Q.  B.  83),  but  cannot  exclude  them  if  they 
desire  from  sitting  and  acting  in  a  petty  sessional  Court  or  other  Court 
of  summary  jurisdiction  sitting  on  and  for  a  borough  case  {R.  v.  William- 
son, 1891,  7  T.  L.  E.  634).  But  where  the  county  or  borough  justices 
act  first  the  others  are  excluded  from  acting  {R.  v.  Sainsbury,  1791, 
4  T.  E.  456). 

The  provisions  as  to  petty  sessions  in  boroughs  of  class  (c)  and  in 
boroughs  which  are  counties  in  themselves  are  the  same  as  in  class  (h), 
except  that  the  jurisdiction  of  the  county  justices  is  excluded  as  to  all 
judicial  matters  arising  within  the  borough,  in  all  boroughs  which  before 
the  commencement  of  the  Municipal  Corporations  Act,  1835,  5  &  6 
Will.  IV.  c.  76,  were  exempt  from  such  jurisdiction,  by  an  express  non- 
intromittant  clause  in  their  charter  or  commission,  or,  it  is  submitted,  by 


INFEEIOE  COUETS  181 

such  clause  in  a  commission  since  granted  (45  &  46  Vict.  c.  50,  ss.  187, 
289). 

Special  Sessions. — Special  sessions  are  sittings  of  the  justices  usually 
convened  by  previous  notice,  the  giving  and  length  of  which  is  in 
several  cases  prescribed  by  law,  or  held  at  fixed  intervals  throughout 
the  year.  The  term  is  used  in  contrast  both  to  ordinary  petty  sessions 
and  to  General  or  Quarter  Sessions.  They  are  usually  held  for  purposes 
quasi-judicial  in  form,  but  in  substance  relating  to  administration  or 
police. 

In  boroughs  having  a  separate  commission  of  the  peace  they  are  held — 

(a)  Within  the  first  fourteen  days  of  February,  or  by  adjournment, 
within  one  month  of  the  date  of  the  first  sitting,  for  the  granting  or 
renewal  of  licences  for  alehouses,  beerhouses,  and  wine  and  refreshment 
houses  (9  Geo.  iv.  c.  61,  ss.  1,  2;  2  Edw.  vii.  c.  28,  s.  14),  or  for  billiard 
tables  (8  &  9  Vict.  c.  109,  s.  10).  The  dates  are  fixed  at  petty  sessions 
held  at  least  twenty-one  days  before  that  fixed  (9  Geo.  iv.  c.  61,  s.  1). 

(b)  Not  less  than  four  nor  more  than  eight  times  a  year  for  transfer 
of  the  above-mentioned  licences.  The  dates  are  fixed  at  the  annual 
licensing  meeting  (9  Geo.  iv.  c.  61;  35  &  36  Vict.  c.  94;  4  Edw.  vii. 
c.  28,  8.  16). 

The  scheme  of  the  Local  Government  Bill,  1888,  to  transfer  the 
powers  exercised  at  these  sessions  to  town  or  county  councils  was 
abandoned,  and  has  not  been  revived,  but  the  whole  matter  has  been 
under  the  consideration  of  the  Licensing  Laws  Commission. 

(c)  In  the  last  week  of  September,  to  revise  jury  lists  (6  Geo.  iv. 
c.  50,  8.  10 ;  33  &  34  Vict.  c.  77,  s.  10).  This  does  not  apply  to  Quarter 
Sessions  boroughs. 

(d)  Four  times  a  year  at  least,  to  hear  appeals  against  parochial  rates 
(6  &  7  Will.  IV.  c.  96,  8.  6 ;  12  &  13  Vict.  c.  18,  s.  1).  At  these  sessions 
if  the  borough  is  not  conterminous  with  the  poor  law  union,  for  which 
the  rate  is  made,  county  justices  have  concurrent  jurisdiction  (30  &  31 
Vict.  c.  106,  8.  67 ;  Buckler  v.  imson,  [1896]  1  Q.  B.  83). 

(e)  Yearly  in  October,  to  appoint  special  constables  for  the  lx)rough 
(45  &  46  Vict.  c.  50,  s.  196  (2)).  They  have  also  a  power  to  suspend 
borough  constables  (45  &  46  Vict.  c.  50,  s.  191  (4)). 

(/)  Yearly,  between  24th  March  and  9th  April,  to  appoint  parochial 
constables  (5  &  6  Vict.  c.  109,  s.  1 ;  35  &  36  Vict.  c.  92). 

(//)  Yearly,  on  25th  March,  or  within  fourteen  days  thereafter,  to 
appoint  overseers  in  any  borough  (54  Geo.  ill.  c.  91)  in  which  the 
appointment  has  not  been  transferred  under  sees.  33,  34  of  the  Local 
Government  Act,  1894,  56  &  57  Vict.  c.  73,  or  under  the  London 
Government  Act,  1899. 

(h)  To  allow  rates  made  by  the  overseers  or  other  rating  authority. 

As  a  general  rule,  notice  of  special  sessions  must  be  given  to  each 
justice  for  the  borough  or  division,  otherwise  they  will  not  be  valid 
{E.  V.  Worcestci'  Justices,  1818,  2  Barn.  &  Aid.  228). 

The  administrative  powers  of  justices  in  borough  sessions  have  been 
transferred  to  the  town  councils  with  respect  to  the  following  matters : — 
(a)  The  licensing  of  dealers  in  game,  passage  brokers,  emigrant  runners, 
and  gang-masters  of  Agricultural  Gangs;  (b)  the  grant  of  pawn- 
brokers' certificates;  (c)  the  abolition  of  fairs  and  markets;  (d)  the 
execution  as  the  local  authority  of  the  Acts  relating  to  petroleum  and 
the  protection  of  infant  life  (56  &  57  Vict.  c.  73,  s.  27 ;  60  &  61  Vict, 
c.  57,  8.  17). 
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The  justices  of  a  borough  having  a  separate  commission  of  the  peace 
are  still  the  authority  to  grant  licences  for  stage  plays  (6  &  7  Vict. 
c.  68,  s.  5 ;  51  &  52  Vict.  c.  41,  s.  7  (a)).  The  power  to  grant  licences 
for  music  and  dancing  apart  from  local  Acts  (as  to  which,  see  Pulling, 
Handbook  for  County  Aidlwrities,  pp.  174-177)  was  transferred  in  county 
boroughs  to  the  borough  council,  and  in  other  boroughs  to  the  county 
council  (51  &  52  Vict.  c.  41,  ss.  3  (v),  34,  36);  but  under  (the  adoptive) 
sec.  51  of  the  Public  Health  Act,  1890,  the  jurisdiction  may  by  resolu- 
tion of  the  town  council  be  revested  in  the  borough  justices.  See  Public 
Entertainment. 

Quarter  Sessions. — No  General  Sessions  as  distinct  from  Quarter 
Sessions  are  now  held  in  any  borough  except  the  city  of  London  (H.  v. 
London  Justices,  1812,  15  East,  632;  and  see  London  (City)).  In  sub- 
stance Quarter  Sessions  are  merely  those  general  sessions  of  the  justices 
which  are  held  at  the  particular  periods  prescribed  by  statute  (see 
Hawk.,  P.  C,  bk.  ii.  c.  18,  s.  18 ;  Lambarde,  Eirenarcha,  lib.  iv.  c.  20 ; 
E.  V.  Middlesex  Justices,  1843,  4  Q.  B.  807 ;  62  E.  E.  492) ;  and  Acts 
authorising  appeals  to  General  Sessions  are  read  as  applying  in  boroughs 
to  Quarter  Sessions. 

Prior  to  1835  corporation  justices  under  corporation  charters,  which 
had  the  effect  of  permanent  commissions  {Weatherhead  v.  Drewry,  1809, 
11  East,  168),  could  hold  their  General  or  Quarter  Sessions  without  the 
assistance  of  a  recorder,  and  could  even  try  capital  offences  {B.  v.  Thomas, 
1815,  4  M.  &  S.  291 ;  16  E.  E.  520).  This  power  was  taken  away  by 
the  Municipal  Corporations  Act,  1835,  and  Courts  of  Quarter  Sessions  in 
all  "municipal"  boroughs  (except  the  city  of  London)  are  now  regulated 
by  sees.  162-169  of  the  Municipal  Corporations  Act,  1882,  45  &  46  Vict, 
c.  50.  A  Borough  Court  of  Quarter  Sessions  is  now  held  before  the 
recorder  as  sole  judge.  He  must  be  a  barrister  of  not  less  than  five 
years'  standing,  appointed  by  the  Crown  {i.e.  by  the  Home  Secretary), 
during  good  behaviour,  at  such  yearly  salary  as  the  Sovereign  directs, 
not  exceeding  in  the  case  of  a  new  grant  of  a  Court  of  Quarter  Sessions 
the  amount  specified  in  the  petition  for  the  grant.  The  salary  may  be 
increased  during  the  recorder's  term  of  office  by  resolution  of  the  town 
council  if  approved  by  the  Secretary  of  State.  Arrears  of  salary  were, 
under  the  Act  of  1835,  held  recoverable  only  out  of  the  borough  fund 
and  not  by  action  of  debt  {Addison  v.  Mayor,  etc.,  of  Preston,  1852,  21 
L.  J.  C.  P.  108). 

The  same  person  may  be  appointed  recorder  of  two  or  more  boroughs 
conjointly  (45  &  46  Vict.  c.  50  s.  163  (8)),  and  may  also  lawfully  hold 
the  office  of  County  Court  judge  for  the  same  or  another  district. 

He  may  be  revising  barrister  for  the  borough,  but  not  M.P.,  mayor, 
alderman,  councillor,  or  stipendiary  magistrate.  A  recordership  does 
not  disqualify  the  holder  from  sitting  in  Parliament,  but  is  an  office  of 
profit  under  the  Crown  within  6  Anne,  c.  41,  s.  26,  so  as  to  necessitate 
re-election  after  accepting  the  appointment. 

Borough  Quarter  Sessions  must  be  held  once  in  every  quarter,  or 
oftener  if  the  recorder  thinks  fit,  because  of  the  number  of  prisoners 
committed  for  trial  before  him,  or  in  view  of  the  Assizes  Eelief  Act, 
1889,  52  &  53  Vict.  c.  18.  They  may  be  held  during  the  assizes  for 
the  county  of  which  the  borough  forms  part  {Smith  v.  R,  1849,  18  L.  J. 
M.  C.  107). 

The  recorder,  if  unable  to  attend  from  sickness  or  other  unavoidable 
cause,  may  appoint  by  writing,  signed  by  him  as  a  deputy-recorder,  a 
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barrister  of  five  years'  standing  to  hold  the  next  sessions  for  him  (45  & 
46  Vict.  c.  50,  s.  166).  If  the  recorder  is  unable  to  make  the  appoint- 
ment, it  can  be  made  under  the  Recorders,  Stipendiary  Magistrates, 
and  Clerks  of  the  Peace  Act,  1906,  6  Edw.  vii.  c.  46.  If  a  recorder 
from  illness,  absence,  or  any  other  cause,  is  incapable  of  appointing  or 
removing  a  deputy,  the  Home  Secretary  may  appoint  for  him  and 
assign  out  of  his  salarj'  a  suitable  remuneration  to  the  deputy.  The 
inadequacy  of  the  recorder's  excuse  for  absence  does  not  invalidate  the 
acts  of  his  deputy  (45  &  46  Vict.  c.  50,  ss.  166,  237),  who  apparently 
need  not  take  any  oath  of  office.  If  the  office  is  vacant  by  death  or 
otherwise  any  person  who  immediately  before  the  vacancy  wjis  a  duly 
appointed  deputy  may  act  temporarily,  till  the  vacancy  is  filled,  for 
a  period  not  exceeding  six  months;  and  if  there  is  no  such  person 
appointed  or  willing  to  act,  the  Home  Secreta,ry  may  appoint  temporarily 
a  person  qualified  as  necessary  for  recordership  (1906,  c.  46,  s.  1). 

When  the  sessions  are  likely  to  last  over  three  days,  and  the 
recorder  receives  a  certificate  signed  by  the  mayor,  two  aldermen,  or 
the  town  clerk,  of  a  resolution  of  the  town  council  (which  remains  in 
force  for  twelve  months)  as  to  its  expediency,  the  recorder  has  power 
to  constitute  a  second  Court  and  to  appoint  a  barrister  of  five  years' 
standing,  previously  approved  as  a  fit  person  by  a  Secretary  of  State, 
to  preside  over  a  second  Court  during  the  sessions,  and  to  try  all  felonies 
and  misdemeanors  sent  in  to  him  by  the  recorder  or  deputy-recorder 
(45  &  46  Vict.  c.  50,  s.  168).  This  reserves  appeals,  etc.,  to  the  recorder 
or  his  deputy  in  the  first  Court.  Ancillary  provisions  are  made  as  to 
appointing  an  assistant  clerk  of  the  peace  and  crier  of  the  Court,  and 
for  the  payment  of  the  assistant  barrister  and  these  officers  (45  &  46 
Vict.  c.  50,  s.  168  (5),  (8),  Scheds.  4,  5). 

The  mayor  and  other  borough  justices  have  no  judicial  authority  in 
a  Borough  Court  of  Quarter  Sessions ;  but  the  mayor,  if  the  recorder  or 
his  deputy  are  absent,  can  open  and  adjourn  the  Court,  and  respite 
recognisance,  conditioned  to  appear  thereat  until  a  day  by  him  then  and 
there  proclaimed  (45  &  46  Vict.  c.  50,  ss.  158,  167). 

The  clerk  of  the  peace  for  the  borough  is  appointed  by  the  town 
council  (45  &  46  Vict.  c.  50,  s.  164).    See  Peace,  The. 

The  jurisdiction  of  the  Borough  Quarter  Sessions  is  the  same  as  to 
matters  arising  within  the  borough  as  that  of  County  Quarter  Sessions 
as  to  matters  arising  within  the  county,  except  that  the  recorder  (or  his 
deputy)  act  alone  (45  &  46  Vict.  c.  50.  s.  165  (3)).  The  Court  can  try 
all  felonies  and  misdemeanors  within  the  jurisdiction  of  Quarter  Sessions, 
and  has  power  to  state  a  special  case  under  the  Crown  Cases  Reserved 
Act,  1848,  11  &  12  Vict.  c.  78.  It  also  has  exclusive  jurisdiction  to 
hear  any  appeals  from  acts  of  borough  justices  which  lie  to  Quarter 
Sessions,  whether  under  the  Summary  Jurisdiction  Acts,  the  Poor  Law 
Acts  (see  8  &  9  Will  iv.  c.  36,  s.  6),  or  as  to  stage  play  licences  (6  »Ss  7 
Vict.  c.  68,  8.  20) ;  and  as  to  these  appeals  the  recorder  appears  to  have 
exclusive  jurisdiction  (see  R.  v.  St.  Edmunds,  Salisbury,  1841,  2  Q.  B.  72 ; 
57  R.  R.  584 ;  B.  v.  Stiffolk  Justices,  1841,  2  Q.  B.  85 ;  57  R.  R.  594 ;  R.  v. 
Lancashire  Justices,  1852,  18  Q.  B.  361 ;  R.  v.  Liverpool  Justices,  1850, 
15  Q.  B.  1070).  But  he  is  in  terms  forbidden  to  deal  with  appeals  as 
to  grants  of  licences  to  sell  intoxicants ;  and  these,  even  in  a  Quarter 
Sessions  borough,  are  heard  by  the  justices  of  the  county  in  which  it 
lies  (45  &  46  Vict.  c.  50,  s.  165  (4))  (R.  v.  Deane,  1841,  10  L.  J.  M.  C. 
126 ;  R.  V.  Recorder  of  Bristol,  1854,  24  L.  J.  M.  C.  43).     He  may  not 


184  INFERIOR  COURTS 

take  any  part  in  the  allowance,  making,  apportionment,  or  levy  of  a 
borough  rate,  nor,  except  as  to  appeals,  any  rate  whatsoever,  but  he  has, 
under  sec.  198  (3),  jurisdiction  to  hear  certain  appeals  about  the  watch 
rate  (see  11  &  12  Vict.  c.  31,  s.  9).  The  jurisdiction  of  county  justices 
to  try  felonies  and  misdemeanors  committed  in  a  borough  appears  to 
be  concurrent  with  that  of  the  recorder  (45  &  46  Vict.  c.  50,  s.  154), 
unless  the  borough  is  a  county  in  itself  (1  Black.  Covi.  119),  or  the 
county  justices  were  before  1835  excluded  by  a  non-intromittant  clause 
in  the  municipal  charter  or  commission  {Talbot  v.  Huhlle,  1741,  2  Str. 
1154;  B.  V.  Saimbury,  1791,  4  T.  R.  451 ;  Ware  v.  Clerk  of  Peace  for 
Devon,  1865,  35  L.  J.  M.  C.  47),  or  in  the  grant  after  1835  of  a  Court  of 
Quarter  Sessions.  At  present  twelve  Quarter  Sessions  boroughs  are 
counties  of  (cathedral)  cities,  namely,  Bristol,  Canterbury,  Chester, 
Exeter,  Cloucester,  Lichfield,  Lincoln,  London,  Newcastle-upon-Tyne, 
Worcester,  and  York ;  and  seven  are  counties  of  towns,  namely,  Berwick- 
on-Tweed  (5  &  6  Will.  iv.  c.  76,  s.  109),  Carmarthen,  Haverfordwest 
(during  Royal  pleasure  by  34  &  35  Hen.  viii,  c.  26,  s.  61),  Kingston- 
upon-Hull,  Nottingham,  Poole,  and  Southampton.  Until  1842  (5  &  6 
Vict.  c.  110)  Coventry  was  also  a  county  of  a  city.  With  the  exceptions 
named,  the  franchises  and  immunities  of  these  places  rest  on  charter. 
These  boroughs  are  held  to  be  "  counties  "  within  Acts  giving  jurisdiction 
to  county  justices  {B.  v.  Pearce,  1880,  5  Q.  B.  D.  386 ;  B.  v.  St.  Maurice, 
York  {Inhabitants),  1851, 16  Q.  B.  908).  As  to  the  costs  of  the  expenses 
of  administering  criminal  justice  in  boroughs,  see  Costs,  Vol.  IV.,  p.  97. 

The  fines,  forfeitures,  and  fees  collected  by  the  clerk  to  the  justices, 
unless  they  are  in  revenue  cases  or  subject  to  a  particular  statutory 
direction,  are  in  county  boroughs  and  Quarter  Sessions  boroughs  having 
a  population  over  10,000  paid  into  the  borough  fund  (45  &  46  Vict.  c.  50, 
s.  221),  and  in  other  boroughs  are  paid  to  the  county  fund  ( Winn  v. 
Mossman,  1879,  L.  R.  4  Ex.  292 ;  Leominster  Case,  [1895]  1  Q.  B.  43). 
Fines,  forfeitures,  and  estreats  in  Courts  of  Assize  or  Quarter  Sessions 
are  governed  by  the  Levy  of  Fines  Acts,  1823  and  1824  (see  45  &  46 
Vict.  c.  50,  s.  222),  and  seem  to  go  to  the  Exchequer,  unless  granted  by 
charter  or  otherwise  to  the  borough  fund.  A  controversy  on  the  subject 
of  estreats  at  assizes  has  just  been  decided  between  the  county  borough 
of  Nottingham  and  the  Treasury,  in  which  the  nature  and  limits  of 
borough  privileges  has  been  considered  (A.-G.  v.  Notthigham,  1897, 
66  L.  J.  Q.  B.  883). 

(b)  In  Coimties. — The  arrangements  of  the  counties  for  special 
sessions,  and  petty  sessions  do  not  differ  materially  from  those  in 
boroughs,  except  that  the  county  is  divided  into  a  number  of  petty 
sessional  divisions.  (See  Petty  Sessions  ;  Summary  Jurisdiction  ;  and 
as  to  brewster  sessions,  Intoxicating  Liquor). 

There  are  a  few  liberties  of  counties  which  have  separate  Courts 
of  Quarter  Sessions : — Ripon  in  Yorkshire,  the  Isle  of  Ely  in  Cambridge- 
shire, and  the  Soke  of  Peterborough  in  Northamptonshire. 

County  Quarter  Sessions  are  held  before  two  at  least  of  the  justices 
named  in  the  county  commission.  As  to  their  powers  and  procedure,  see 
Quarter  Sessions. 

2.  Local  Civil  Courts  of  Record. 

The  County  Court  is  an  inferior  local  Court  of  Record  for  the  circuit 
for  which  it  is  held.     See  County  Courts,  Vol.  IV.,  p.  116. 
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Besides  the  County  Courts  there  are  still,  in  certain  municipal 
boroughs  and  other  areas,  inferior  local  Courts  of  Eecord,  for  the 
trial  of  civil  actions,  which  by  charter,  custom,  or  otherwise  are  or 
ought  to  be  held  in  the  borough  or  area  (45  &  46  Vict.  c.  50,  s.  7  (1)). 
The  condition  of  these  Courts  was  considered  by  the  Municipal  Borough 
Commissioners  in  their  Eeport  of  1835,  and  an  analytical  table,  showing 
115  Courts  as  then  existing,  is  given  in  the  Eeport  (Pari.  Pap.,  1835, 
vol.  443,  p.  358).  They  were  not  destroyed  by  that  Act ;  in  fact  their 
jurisdiction  was  extended  (5  &  6  Will.  iv.  c.  76,  ss.  28,  118 ;  7  Will.  iv. 
and  1  Vict.  c.  78). 

Prior  to  the  passing  of  the  County  Courts  Act,  1846,  9  &  10  Vict, 
c.  95,  there  were  many  Courts  for  the  recovery  of  small  debts  established 
under  different  local  Acts.  These  Courts,  of  which  a  long  list  is 
scheduled  to  the  Act,  were  abolished  by  Orders  in  Council  dated 
March  9  and  April  24,  1847  (St.  E.  &  O.,  Eev.  1904,  vol.  vi.,  "  Inferior 
Court,"  E,  pp.  1,  3). 

Under  the  Common  Law  Procedure  Acts,  power  was  given  to  apply 
the  Acts,  and  the  rules  made  thereunder,  to  local  Courts  of  Eecord 
(15  &  16  Vict.  c.  76,  8.  228 ;  17  &  18  Vict.  c.  125,  s.  105 ;  18  &  19  Vict, 
c.  67,  8.  9 ;  23  &  24  Vict.  c.  126,  s.  44).  In  1871  the  Judicature  Com- 
missioners reported  in  favour  of  the  abolition  of  all  local  Courts  of 
Eecord  (Pari.  Pap.,  1872,  C.  631),  but  thus  far  no  action  has  been  taken, 
though  in  1888  further  returns  were  made  (Pari.  Pap.,  1888,  C.  187), 
which  showed  the  decreased  use  of  the  Courts.  Under  the  Borough 
and  Local  Courts  of  Eecord  Act,  1872,  35  &  36  Vict.  c.  86,  power  was 
given  to  make  Orders  in  Council  extending  to  local  Courts  of  Eecord  the 
provisions  of  1  &  2  Will.  iv.  c.  58  (now  repealed),  as  to  interpleader  and 
the  procedure  provisions  scheduled  to  the  Act  of  1872  (s.  2),  and  to 
direct  the  service  in  P^ngland  and  Wales  outside  the  local  jurisdiction  of 
the  Court  of  any  writ  or  process  issued  by  it  (s.  3).  The  statute  also 
empowered  the  concurrent  sitting  of  such  Courts  in  two  divisions  (s.  4), 
the  appointment  by  the  judge  of  a  deputy,  being  a  barrister  of  not  under 
seven  years'  standing  (s.  7),  and  the  enforcement  of  writs  of  execution 
through  County  Court  bailiffs  (s.  6). 

Under  the  Judicature  Acts  furtlier  steps  were  taken  to  improve  the 
procedure  and  jurisdiction  of  these  Courts.  The  new  rules  of  law 
thereby  enacted  as  to  the  Supreme  Court  are  applied  to  such  Courts 
(36  &  37  Vict.  c.  76,  ss.  25,  91 ;  38  &  39  Vict.  c.  77,  ss.  1,  10) ;  and  they 
are  empowered  to  deal  with  counter-claims  as  to  certain  matters  not 
within  the  original  jurisdiction  of  the  Court  (36  &  37  Vict.  c.  66,  s.  90 ; 
47  &  48  Vict.  c.  61,  s.  18).  Power  is  given  to  extend  their  equity  and 
admiralty  jurisdiction  by  Order  in  Council  (36  &  37  Vict.  c.  66,  ss.  88, 89) ; 
and  all  personal  actions  in  the  Court  must  now  be  begun  by  writ  of 
summons  (45  &  46  Vict.  c.  50,  s.  181). 

Under  the  Civil  Procedure,  etc..  Act,  1883,  46  &  47  Vict.  c.  49,  s.  8, 
any  of  the  provisions  of  the  Judicature  Acts,  or  the  rules  made  there- 
under, may  be  extended  to  any  such  Court  by  Order  in  Council  in 
substitution  for  those  of  the  Common  Law  Procedure  Acts;  and  any 
power  of  the  judges  of  such  Courts  by  statute  (45  &  46  Vict.  c.  50, 
s.  182),  charter,  or  otherwise  to  make  rules  or  orders  as  to  procedure, 
fees,  or  costs  must  now  be  exercised  with  the  concurrence  of  the  Eule 
Committee  of  the  Supreme  Court  (47  &  48  Vict.  c.  61,  s.  24).  This  to 
some  extent  seems  to  supersede  the  provisions  of  sec.  102  (3)  of  the 
Municipal  Corporations  Act,  1882. 
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The  judges,  officers,  and  sittings  of  borough  civil  Courts  are,  subject 
to  the  particular  provisions  of  local  Acts,  regulated  by  sees.  175-185  of 
the  Municipal  Corporations  Act,  1882,  45  &  46  Vict.  c.  50.  Every 
judge  or  assessor  of  the  Court,  other  than  the  mayor,  holds  office  during 
good  behaviour  (s.  177).  The  recorder,  if  any,  is  the  judge,  unless  it  is 
otherwise  provided  by  a  local  Act,  or  a  barrister  of  five  years'  standing 
acting  as  judge  or  assessor  at  the  passing  of  the  Municipal  Corporations 
Act,  1835,  s.  175  (1).  Where  there  is  no  recorder,  such  officer  as  by 
charter  or  custom  may  sit  as  judge  is  to  be  appointed  by  the  town 
council  (s.  176).  The  town  clerk  or  such  officer  as  the  council  appoints 
is  registrar ;  but,  if  a  solicitor,  is  subject  to  limitations  as  to  directly  or 
indirectly  practising  before  the  Court  (s.  179  (1)).  Minor  officers  are 
appointed  by  the  town  council  (s.  178  (2)).  The  district  over  which  the 
Court  has  jurisdiction  under  its  charter  does  not  always  correspond 
with  that  of  the  Borough  Quarter  Sessions,  but  can  be  made  to  do  so  by 
Order  in  Council  (s.  185). 

The  sittings  of  the  Court  must  be  held  for  trials  of  issues  of  fact  at 
least  four  times  yearly,  with  no  greater  interval  than  four  months 
between  successive  Courts ;  and,  subject  as  aforesaid,  where  the  recorder 
is  judge,  at  such  time  as  he  directs  or  a  Secretary  of  State  orders 
(s.  180). 

These  Courts  do  not  cease  to  exist  by  disuse,  and  may  be  compelled 
by  mandamus  to  hold  sittings  (B.  v.  Mayor,  etc.,  of  Hastings,  1822, 
1  Dow.  &  Ey.  M.  C.  148 ;  24  E.  E.  657 ;  R  v.  Maijor,  etc.,  of  Wells,  1836, 
4  Dowl.  P.  C.  562;  B.  v.  Worcester,  1894,  unreported). 

The  recorder  if  ill  or  unavoidably  absent  can  appoint  as  his  deputy 
for  his  next  Court,  a  barrister  of  five  years'  standing,  but  must  report 
his  reasons  for  the  appointment  to  the  Home  Secretary  (s.  175  (2),  (3)). 
The  appointment  is  subject  to  regulations  made  by  Order  in  Council  of 
June  26, 1873  (St.  E.  &  0.,  Eev.  1904,  vol.  vi.,  "  Inferior  Court,"  E,  p.  5). 
If  the  recorder  is  unable  to  appoint,  then  a  deputy  can  be  appointed 
under  the  Eecorders,  etc.  Act,  1906,  6  Edw.  vii.  c.  46.  Provision  is  also 
made  for  dealing  with  interlocutory  business  and  affidavits  in  the  absence 
of  the  recorder  (1882,  s.  175  (6),  (7)). 

The  remuneration  of  the  recorder  or  his  deputy  is  fixed  by  by-law  or 
resolution  of  the  town  council  (s.  175  (5),  Sched.  V.,  Pt.  I.  r.  1);  which 
also,  subject  to  the  approval  of  the  Home  Office,  may  fix  and  must  post 
up  the  fees  to  be  taken  by  the  registrar  and  other  officers  (ss.  178  (3),  234), 
where  the  fees  are  not  prescribed  under  the  Borough  and  Local  Courts 
of  Eecord  Act,  1872. 

In  places  which  are  not  municipal  boroughs  (except  the  city  of 
London  and  the  Cinque  Ports)  the  jurisdiction  of  local  Courts  of  Eecord 
was  abolished  by  the  Municipal  Corporations  Act,  1883,  46  &  47  Vict. 
c.  18,  ss.  2,  13,  on  the  report  of  the  Commissioners  of  1876  (Pari. 
Pap.,  1880,  vol.  xxxi.  p.  1). 

The  following  borough  Courts  of  Eecord  seem  to  be  still  in  existence ; 
but  as  disuse  or  abeyance,  however  long,  does  not  destroy  such  a  Court, 
the  list  cannot  be  treated  i;s  exhaustive.  Attempts  are  made  from 
time  to  time  to  revive  such  Courts  where  it  is  believed  that  they  will 
be  more  convenient  or  satisfactory  than  the  County  Court.  In  most 
cases  their  origin  and  ancient  constitution  is  dealt  with  in  the  Municipal 
Corporations  Eeport  of  1835.  Those  marked  with  a  *  are  included  in 
the  returns  appended  to  the  Judicial  Statistics  for  1905  (Pari,  Pap.,  1907, 
0.  3477)  as  having  heard  actions  in  1905. 
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Until  very  lately  there  was  great  uncertainty  as  to  the  right  and 
mode  of  appeal  from  these  Courts,  the  only  authoritative  statement  on 
the  subject  being  contained  in  a  parliamentary  return  of  1888  (Pari. 
Pap.,  1888,  C.  187).  But  in  Darlmv  v.  SMittleivorth,  [1902]  1  K.  B.  721, 
it  was  held  that  error  lay  at  common  law  to  the  Court  of  King's  Bench 
from  all  inferior  Courts  of  Record,  and  that  in  all  such  Courts  a  bill  of 
exceptions  might  be  tendered  to  the  ruling  of  the  judge ;  and  that  by  the 
Judicature  Acts  and  Rules  the  proceedings  by  writ  of  error  had  been 
abolished,  and  proceedings  by  motion  of  appeal  substituted  in  cases  in 
which  no  particular  statute  regulates  the  mode  of  appeal  from  the 
inferior  Court. 

Alston  Moor  Court  Baron. — This  Court  is  the  Court  Baron  and 
Customary  Court  of  the  Lords  of  the  Admiralty  as  Lords  of  the  Manor 
of  Alston  Moor  in  Cumberland.  See  Greenwich  Hospital.  It  had 
jurisdiction  up  to  £2  in  debt,  and  as  to  damage  done  by  working  mines 
and  minerals  in  the  manor  (Pari.  Pap.,  1888,  C.  187).  No  cause  has 
been  tried  for  many  years  (Pari.  Pap.,  1896,  C.  8263,  p.  119 ;  1907, 
C.  3477,  p.  158). 

The  Birmingham  Borough  Court. — This  Court  was  created  by  the 
Municipal  Charter  of  the  borough  (October  31,  1838).  Its  jurisdiction 
was  excluded  as  to  all  cases  within  the  jurisdiction  of  the  County  Court 
by  Order  in  Council  of  29th  December  1853  (St.  R.  &  O.,  Rev.  1904, 
vol.  vi.,  tit.  "Inferior  Court,"  E,  p.  6),  and  it  has  been  virtually 
superseded  by  the  County  Court. 

*  The  Bristol  Courts  of  Tolzey  and  Pie  Poudre. — These  Courts  are 
regulated  by  Orders  in  Council  of  1871,  1873,  1878,  1883,  and  1890 
(St.  R.  &  0.,  Rev.  1904,  vol.  vi.,  "  Inferior  Court,"  E,  pp.  9-16 ;  Mun. 
Corp.  Rep.  1835,  vol.  ii.  p.  1173;  vol.  iv.  p.  2192).  These  Courts  are 
held  by  the  recorder;  1899  plaints  were  entered  in  1905  (Pari.  Pap., 
1907,  C.  3477,  p.  36).    See  Concessit  Solveke. 

The  Cambridge  Court  of  Pleas  (Mun.  Corp.  Rep.  1835,  vol.  iv.  p.  2193. 
— Portions  of  the  Common  Law  Procedure  Acts  and  Rules,  1855,  and 
the  Summary  Procedure  or  Bills  of  Exchange  Act,  1855,  were  extended 
to  this  Court  by  Orders  in  Council  in  1854  and  1855  (St.  R.  &  0.,  Rev. 
1904,  vol.  vi.,  "Inferior  Court,"  E,  pp.  17-19).  Rules  have  been  made 
for  this  Court,  but  not  acted  on. 

The  Chester  Courts  of  Pentice  and  Portmote  (see  Mun.  Corp.  Rep.  1835, 
vol.  iv.  p.  2624). — Its  Admiralty  jurisdiction  was  abolished  in  1835 
(5  &  6  Will.  IV.  c.  76,  s.  108).  The  procedure  of  this  Court  is  regulated 
by  Order  in  Council  of  July  6,  1870,  under  the  Common  Law  Procedure 
Acts,  and  by  rules  and  regulations,  made  May  17,  1870,  by  the  judge  of 
the  Court,  with  the  approval  of  three  judges  of  the  Common  Law  Courts 
(4  St.  R.  &  0.,  Rev.  1904,  vol.  vi.,  "Inferior  Court,"  E,  pp.  20-21). 

The  Cinque  Ports  Admiralty  Court. — Its  jurisdiction  was  regulated 
by  1  &  2  Geo.  iv.  c.  76,  and  12  Anne,  Stat.  2,  c.  18,  and  saved  by  sec.  13 
of  the  Municipal  Corporations  Act,  1883.  The  procedure  of  the  Court 
is  regulated  by  rules  made  in  1891  (St.  R.  &  0.,  Rev.  1904,  vol.  ii.,  tit. 
"  Cinque  Ports,"  p.  1).  The  judge  is  the  Right  Hon.  Arthur  Cohen,  K.C. 
Nine  actions  were  entered  in  1905  (Pari.  Pap.,  1707,  C.  3477,  p.  159). 

*  The  City  of  London  Court. — See  London  (City). 

Clitheroe  Borough  Court  of  Pleas  (Mun.  Corp.  Rep.  1835,  vol.  ii. 
pp.  1483,  1486)  is  a  Court  of  Record  of  civil  jurisdiction  of  unlimited 
amount.  It  has  fallen  into  disuse,  and  no  process  was  issued  for  many 
years  (Pari.  Pap.,  1907,  C.  3477,  p.  158). 
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The  Colchester  Law  and  Hundred  Courts. — Their  procedure  is  regulated 
by  Orders  in  Council  of  1853,  1855,  and  1857  (St.  R  &  0.,  Rev.  1904, 
vol.  vi.,  "  Inferior  Court,"  E,  pp.  43-44).  Appeals  lie  under  36  &  37 
Vict.  c.  66,  s.  45. 

Cornwall  and  Devon  Stannaries  Courts. — These  Courts  were  abolished 
in  1896,  and  their  jurisdiction  transferred  to  the  County  Courts  (59  &  60 
Vict.  c.  45). 

*  The  Derhy  Borough  Court  of  Record  (Mun.  Corp.  Rep.  1835,  vol.  iii. 
p.  1851). — Its  procedure  and  fees  are  regulated  by  Orders  in  Council  of 
1860,  and  rules  made  June  17,  1861  (St.  R.  &  0.,  Rev.  1904,  vol.  vi., 
"Inferior  Court,"  E,  pp.  43-47).  It  has  jurisdiction  to  an  unlimited 
amount,  subject  to  appeal  to  the  High  Court. 

Derbyshire  Barmote  Court. — See  Barmote  Court,  Vol.  II.,  p.  118. 

*  The  Exeter  Provost  Court  (Mun.  Corp.  Rep.  1835,  vol.  i.  p.  490). — 
Its  procedure  is  regulated  by  an  Order  in  Council  of  May  12,  1874, 
which  applies  the  Borough,  etc.,  Courts  Act  of  1872  (St.  R.  &  0.,  Rev. 
1904,  vol.  vi.,  "  Inferior  Court,"  E,  p.  56).  (See  also  Pari.  Pap.,  1872,  C. 
631,  vol.  i.  p.  306.)     Foreign  attachment  can  be  used  in  the  Court. 

The  Great  Yarmouth  Borough  Court  is  an  ancient  Court  existing 
by  custom  and  charter  (Blomfield  and  Parker,  Hist.  Norfolk,  1775,  vol. 
V.  pp.  1638,  1645).  It  is  now  regulated  by  Orders  in  Council  of  1856 
and  1874  (St.  R.  &  0.,  Rev.  1904,  vol.  vi.,  "  Inferior  Court,"  E,  p.  59). 
A  prosecution  for  forgery  of  its  process  took  place  in  1897. 

The  Ipsvjich  Court  of  Small  Pleas  (Mun.  Corp.  Rep.  1835,  vol.  iv. 
p.  2316). — Its  procedure  is  regulated  by  Orders  in  Council  of  1858,  one 
of  which  excludes  its  jurisdiction  in  cases  within  County  Court  jurisdic- 
tion (St.  R.  &  0.,  Rev.  1904,  vol.  vi.,  "Inferior  Court,"  E,  pp.  75,  76). 
(See  B.  V.  Ipswich,  1805,  6  East,  84).  No  proceedings  have  taken  place 
in  the  Court  for  many  years  (Pari.  Pap.,  1907,  C.  3477,  p.  158). 

The  Kidwelly  Local  Court,  which  was  manorial,  was  surrendered  in 
1866,  under  the  County  Courts  Act,  1846  (St.  R.  &  0.,  Rev.  1904, 
vol.  vi.,  "Inferior  Court,"  E,  p.  4). 

*  The  Kingston-upon-Hidl  Court  of  Record  or  Venire  Court  (Mun. 
Corp.  Rep.  1835,  vol.  iii.  p.  1557). — Its  procedure  is  regulated  by  Orders 
in  Council  of  1852  and  1873,  and  by  rules  made  by  the  judge  in  1852, 
1853,  and  1857  (St.  R.  &  O.,  Rev.  1904,  vol.  vi.,  "  Inferior  Court,"  E, 
pp.  77-85).  Unsuccessful  attempts  have  been  made  to  get  new  rules 
approved  by  the  Lord  Chancellor  and  judges. 

The  Lancaster  Borough  Court  of  Pleas  (Mun.  Corp.  Rep.  1835,  vol.  iii. 
p.  1607). — No  proceedings  have  been  taken  for  many  years  (Pari.  Pap., 
1907,  C.  3477,  p.  158).  It  is  distinct  from  the  Lancaster  Court  of 
Pleas,  which  was  merged  in  the  High  Court  by  the  Judicature  Act,  1873, 
36  &  37  Vict.  c.  66,  ss.  16,  77,  78,  92). 

*  The  Liverpool  Court  of  Passage. — See  Passage,  Court  of.  It  is 
subject  to  a  local  Act  of  1893  (56  &  57  Vict.  c.  37),  to  Orders  in  Council 
of  1854  and  1856  (St.  R.  &  0.,  Rev.  1904,  vol.  vi.,  "  Inferior  Court,"  E, 
pp.  86,  87).  The  business  of  the  Court  is  increasing  (Pari.  Pap.,  1907, 
C.  3477,  p.  36). 

*  The  Mayor's  Court  of  London. — See  London  (City). 

The  Newark  Borough  Court  of  Record  (Mun.  Corp.  Rep.  1856,  vol.  iii. 
p.  1937). — Its  procedure  is  regulated  by  rules  made  in  1837  (St.  R.  &  O., 
Rev.  1904,  vol.  vi.,  "  Inferior  Court,"  E,  p.  129).  No  cases  were  entered 
in  1905  (Pari.  Pap.,  1907,  C.  3477,  p.  158). 

*  The  Newcastle-upon-Tyne  Burgess  ami  Non-Burgess  Courts  of  Record 
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(Mun.  Corp.  Eep.  .1835,  vol.  iii.  pp.  1648,  1937). — The  jurisdiction  was 
extended  to  Gateshead  by  Order  in  Council  about  1851.  They  are  held 
before  the  recorder  for  trial  of  issues,  and  three  days  a  week  for  other 
matters  before  his  deputy  (Pari.  Pap.,  1872,  C.  631,  p.  260).  The  pro- 
cedure is  regulated  by  rules  made  in  1871  (St.  E,  &  0.,  Eev.  1904,  vol. 
vi.,  "  Inferior  Court,"  E,  pp.  138,  139). 

*  The  Northamfpton  Court  of  Record  (Mun.  Corp,  Eep.  1835,  vol.  iii. 
p.  1970). — It  has  jurisdiction  in  personal  actions  unlimited  in  amount. 
Its  procedure  is  regulated  by  Orders  in  Council  made  in  1853,  1854,  and 
1855  (St.  E.  &  0.,  Eev.  1904,  vol.  vi.,  "  Inferior  Court,"  E,  p.  144). 

*  The  Norwich  Guildhall  Court  (Mun.  Corp.  Eep.  1835,  vol.  iv.  p. 
2467). — Its  procedure  is  regulated  by  Orders  in  Council  of  1854,  1857, 
and  1873  (St.  E.  &.  0.,  Eev.  1904,  vol.  vi.,  "Inferior  Court,"  E,  pp. 
146-148).  Its  jurisdiction  in  all  actions  is  limited  locally  but  not  in 
amount.     The  recorder  is  not  the  judge. 

The  Nottingham  Borough  Court  of  Record  (]\Iun.  Corp.  Eep.  1835, 
vol.  iii.  p.  1994). — The  jurisdiction  of  this  Court  was,  in  1858,  taken 
away  as  to  all  cases  within  County  Court  jurisdiction  (St.  E.  &,.  0.,  Eev. 
1904,  vol.  vi.,  "  Inferior  Court,"  E,  p.  149),  and  no  cases  have  been  taken 
for  many  years  (Pari.  Pap.,  1907,  C.  3477,  p.  158). 

The  Os^cestry  Court  of  Record  has  jurisdiction  in  personal  actions, 
without  limit  of  amount  as  to  causes  of  action  arising  within  the  borough 
(Mun.  Corp.  Eep.  vol.  iv.  p.  2829). 

The  Oxford  Mayors  Court  had  customary  jurisdiction  over  all  per- 
sonal actions  arising  in  the  city,  without  limit  of  amount  (Mun.  Corp. 
Eep.  vol.  i.  p.  239).  It  has  fallen  out  of  use  since  the  establishment  of 
County  Courts. 

*  The  Oxford  Cliancellor's  Court  {vide  infra,  p.  190). — Order  in 
Council  (St.  E.  &  0.,  1894,  p.  189 ;  St.  E.  &  0.,  Eev.  1904,  vol.  vi., 
"  Inferior  Court,"  E,  p.  168). 

The  Pet&rhor&iigh  Court  of  Common  Pleas  seems  to  have  been  the  old 
Curia  de  Portman  mote,  held  by  the  steward  of  the  Dean  and  Chapter 
weekly  for  all  personal  and  mixed  actions  (Bridges  and  Whalley,  Hist. 
Northamptonshire,  vol.  ii.  p.  537).  No  business  was  transacted  in  1905 
(Pari.  Pap.,  1907,  C.  3477,  p.  158). 

Plymouth  Borough  Court. — This  Court  has  fallen  into  disuse.  An 
attempt  to  resuscitate  it  in  1897  fell  through,  owing  to  the  difficulties 
made  by  the  Lord  Chancellor  as  to  sanctioning  new  rules.  See  32 
L.  J.  N.  529. 

The  Pontefract  Burgess  and  Foreign  Co^irt  of  Record  had  jurisdiction 
as  to  all  actions  arising  in  the  borough  (Mun.  Corp.  Eep.  1835,  vol.  iii. 
p.  167).     It  has  fallen  into  disuse  since  1833. 

*  The  Poole  Civil  Court  of  Record  (Mun.  Corp.  Eep.  1835,  vol.  ii. 
p.  1322). — Its  procedure  is  regulated  by  Orders  in  Council  of  1858  and 
1873  (St.  E.  &.  0.,  Eev.  1904,  vol.  vi.,  "  Inferior  Court,"  E,  p.  168). 

The  Portsmouth  Borough  Court  (Mun.  Corp.  Eep.  1835,  vol,  ii.  p.  812). 
No  cases  have  been  entered  for  many  years  (ParL  Pap.,  1907,  C.  3477, 
p.  158). 

*  TJie  Preston  Court  of  Pleas  (Mun.  Corp.  Eep.  1835,  vol.  iii.  p.  1691). 
— Its  procedure  is  regulated  by  Order  in  Council  of  September  13,  1854 
(St.  E.  &  0.,  Eev.  1904,  vol.  vi.,  "  Inferior  Court,"  E,  p.  170) ;  as  to  the 
history  and  jurisdiction  of  the  Court,  and  as  to  the  payment  of  the 
judge,  see  Addison  v.  Mayor,  etc.,  of  Preston,  1852,  21  L.  J.  C.  P.  146  y 
as  to  appeals  from  the  Court,  see  Darlo^v  v.  Shuttleworth,  [1902]  1  K.  B. 
721 ;  Darl(nv  v.  Singleton,  17  T.  L.  E.  758. 
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The  Ramsey  Court  of  Pleas  (Mun.  Corp.  Kep.  1835,  vol.  ii.  p.  1332) 
is  a  Court  of  Eecord  held  for  the  liberty  of  Eamsey  in  Huntingdonshire, 
before  the  steward  of  the  lord  (Pari.  Pap.,  1888,  C.  187).  Its  jurisdiction 
is  unlimited,  except  by  local  boundaries.  The  procedure  has  not  been 
altered  to  correspond  with  that  under  the  Common  Law  Procedure 
Acts  or  the  Judicature  Acts  (Pari.  Pap.,  1888,  C.  187). 

*  The  Salford  Hundred  Court  is  regulated  by  special  Act  (31  &  32 
Vict.  c.  cxxx.),  and  by  a  series  of  Orders  in  Council  from  1855  to  1906 
(St.  E.&.  0.,  Eev.  1904,  vol.  vi.,  "Inferior  Court,"  E,  pp.  171-173;  St. 
E.  &  0.,  1906,  p.  297.  15,765  writs  were  issued  in  1905  (Pari.  Pap., 
1907,  C.  3477,  p.  165). 

*  The  Scarhorough  Court  of  Pleas  (Mun.  Corp.  Eep.  1835,  vol.  iii, 
p.  1720).— This  Court  is  regulated  by  Orders  in  Council  of  1859,  1862, 
and  1873  (St.  E.  &  O.,  Eev.  1904,  vol.  vi.,  "Inferior  Court,"  E,  pp. 
187-189). 

The  Shrewsbury  Court  of  Eecord  (Mun.  Corp.  Eep.  1835,  vol.  iv. 
p.  2017)  has  not  been  held  since  1879.  Its  records  were  destroyed  by  a 
fire  in  the  Guildhall. 

The  Southwark  Court  of  Record. — See  London  (City). 

The  Worcester  Court  of  Pleas  dates  from  1554,  by  charter  (Mun.  Corp. 
Eep.  1835,  vol.  i.  p.  156).  It  fell  into  disuse  in  1865.  A  report  on  its 
history  and  procedure  was  made  by  the  town  clerk  in  1889,  and  the  Court 
was  resuscitated  in  1894,  after  a  decision  of  the  Q.  B,  D.  {R.  v.  Worcester, 
unreported)  that  the  recorder  was  the  proper  judge,  and  is  held  four 
times  a  year  before  the  recorder.  It  is  regulated  by  three  Orders  in 
Council  of  1856  (St.  E.  &  0.,  Eev.  1904,  vol.  vi.,  "  Inferior  Court,"  E, 
pp.  190,  191),  one  of  which  excludes  its  jurisdiction  as  to  all  cases  in 
which  the  County  Court  has  jurisdiction.  New  rules  which  would 
increase  the  utility  of  the  Court  have  been  prepared,  but  are  not 
sanctioned. 

The  York  City  Court  of  Record  (Mun.  Corp.  Eep.  1835,  vol.  iii. 
p.  1747). — This  Court  is  regulated  by  Orders  in  Council  of  1854,  1873 
(St.  E.  &  0.,  Eev.  1904,  vol.  vi.,  "Inferior  Court,"  E,  p.  193).  The  last 
order  takes  away  jurisdiction  in  cases  under  £10. 


3.  University  Courts. 

The  Universities  both  of  Oxford  and  Cambridge  have  long  enjoyed 
special  jurisdictions  of  various  kinds;  partly  in  consequence  of  their 
Chancellors  having  originally  derived  their  authority  from  the  Bishops 
of  Lincoln  and  Ely  respectively ;  partly  under  a  long  series  of  Eoyal 
charters,  confirmed  by  the  Act  of  13  Elizabeth,  c.  xxix.  Of  the  Cam- 
bridge privileges,  so  little  has  survived  the  "  Cambridge  Aw^ard  Act " 
of  1856,  19  &  20  Vict.  c.  xvii.,  that  it  may  be  sufficient  here  to  give 
some  account  of  the  large  measure  of  exclusive  jurisdiction  now  or 
formerly  exercised  in  matters  (1)  ecclesiastical,  (2)  criminal,  (3)  civil, 
when  a  member  of  the  University  is  concerned,  by  the  several  Courts 
at  Oxford. 

1.  The  Court  of  the  Chancellor. 

(1)  The  ecclesiastical  jurisdiction  would  appear  now  to  be  obsolete  (see 
the  judgment  of  the  assessor  in  Pusey  v.  Jowett,  Ann.  Eegister,  1863); 
and  the  right  to  probate  of  wills,  finally  established,  as  against  the 
Archdeacon  of  Oxford,  in  1345,  was  taken  away  by  23  &  24  Vict.  c.  91 ; 
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which,  however,  left  to  the  university  the  custody  of  wills  already 
proved  (see  Index  to  Wills,  etc.,  1436-1814,  J.  Griffiths,  1862). 

(2)  The  criminal  jurisdiction  intrusted  to  the  Court,  except  in 
cases  of  felony  and  mayhem,  by  the  charters  from  1290  downwards, 
would  seem,  in  view  of  the  summary  Jurisdiction  Acts,  to  be  no  longer 
exercisable. 

(3)  The  civil  jurisdiction  of  the  Court,  which  dates  from  1244  and 
is  still  in  active  exercise,  is  exclusive,  unlimited  in  amount,  and  ex- 
tends to  all  causes  of  action,  which  do  not  relate  to  freehold,  and  for 
which  the  Court  possesses  the  necessary  machinery,  arising  in  any  part 
of  England.  The  superior  Courts  have  frequently  had  occasion  to 
support  this  jurisdiction,  and  to  define  its  scope,  most  recently  in 
Ginnett  v.  Whittingham,  1886,  16  Q.  B.  D.  769.  As  to  scholars  as 
plaintiffs,  see  Hayes  v.  Long,  2  Wils.  311 ;  as  to  the  equitable  powers  of 
the  Court,  Aldrich  v.  Stratford,  22  Vin.  Abr.  11,  pi.  13.  Cf.  Grant, 
Corporations,  pp.  520-527.  ' 

Down  to  the  year  1854,  the  Court  administered  a  modernised  form 
of  the  civil  law,  but  since  17  &  18  Vict.  c.  81,  it  has  administered  the 
common  law ;  and  its  practice  is  governed  by  bodies  of  rules,  issued, 
under  25  &  26  Vict.  c.  26,  and  47  &  48  Vict.  c.  61,  by  the  Vice-Chan- 
cellor,  with  the  approval  of  the  Rule  Committee  of  the  judges.  The 
appeal,  which  formerly  lay,  somewhat  as  in  other  Courts  of  the  civil 
law,  through  two  inferior  bodies  of  delegates,  to  delegates  appointed 
under  the  Great  Seal,  is  now,  by  Order  in  Council  of  1894,  made  in 
pursuance  of  the  Judicature  Act,  1875,  and  the  S.  L.  R.  and  Civil  Proc. 
Act,  1883,  to  the  High  Court.  The  officers  of  the  Court,  under  the 
Vice-Chancellor,  are  the  judge  ("  assessor "),  who  must  be  a  barrister ; 
the  registrar,  who  must  be  a  solicitor;  and  a  variable  number  of 
"  proctors,"  who  must  also  be  solicitors.  The  records  of  the  Court  are 
preserved,  with  few  lacuna;,  from  1434  to  the  present  day. 

II.  To  deal  with  cases  of  felony  and  mayhem  committed  by  scholars, 
which  had  been  excepted  from  the  jurisdiction  of  the  Chancellor,  a  new 
Court  was  created  by  charter  of  7  Hen.  iv.,  tliat  of  the  High  Steward, 
who,  with  the  licence  of  the  Lord  Chancellor,  may  impannel  a  mixed 
jury  of  scholars  and  citizens,  and  try  even  capital  cases.  This  Court 
does  not  seem  to  have  sat  for  more  than  two  centuries,  nor  is  it  likely 
again  to  receive  the  authorisation  necessary  to  call  it  into  existence. 

III.  The  Chancellor,  Vice-Chancellor,  and  the  deputy  of  the  latter, 
are,  by  charter  of  14  Hen.  viii.,  justices  of  the  peace  for  Oxford,  Oxford- 
shire, and  Berks,  where  scholars  are  concerned.  The  Vice-Chancellor 
has  always  exercised  this  jurisdiction,  and  his  so  doing  under  the  Sum- 
mary Jurisdiction  Acts  has  been  facilitated  by  49  &  50  Vict.  c.  31. 

[Authorities. — The  charters  and  the  Act  of  Elizabeth  in  the  Regis- 
trum  PrivUegiorum  Ahnce  Universitatis  Oxoniensis,  Oxon.,  1770 ;  Statuta 
Universitatis  Oxoniensis,  Oxon.,  1907,  tit.  xxi.] 

4.  Manorial  Courts. 

These,  so  far  as  still  extant,  are  dealt  with  under  Copyhold  ;  Court 
Baron  and  Court  Leet;  and  Manor.  Exercise  of  their  jurisdiction 
in  accordance  with  law  or  custom  can  be  compelled  by  mandamus. 
See  M.  v.  Powell,  1841,  1  Q.  B.  352 ;  Hx  parte  Page,  1897,  14  T.  L.  R. 
34,  61.  Anciently  wrong  judgments  of  such  Courts,  if  not  of  record, 
were  reviewed  by  writs  of  False  Judgment. 
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Informant  is  the  term  used  to  describe  a  person  by  whom  an 
information  is  laid  to  recover  a  penalty  imposed  by  statute  when  it  is 
recoverable  by  criminal  or  quasi-criminal  proceedings  (see  Information). 
In  the  case  of  summary  proceedings  before  justices  it  is  contrasted  with 
complainant,  a  person  who  lays  a  complaint  for  penalties,  etc.,  recoverable 
as  civil  debts. 

In  forma  pauperis. — A  suitor,  who  from  poverty  is  unable 
to  avail  himself  of  the  ordinary  forms  of  the  Court,  has,  from  a  very 
early  period  in  the  history  of  our  law,  been  entitled,  upon  satisfying  the 
Court  of  his  want  of  means,  to  obtain  an  order  for  leave  to  sue  in  formd 
'pauperis.  Such  order  conferred  on  the  pauper  the  right  to  have  a 
counsel  and  solicitor  assigned  to  him  without  fee  or  reward,  coupled 
with  immunity  from  payment  of  the  ordinary  fees  of  the  Court. 

This  common-law  right  was  affirmed  by  the  Statute  11  Henry  vii. 
c.  12,  entitled  "A  mean  to  help  and  speed  poOr  persons  in  their  suits" 
{per  Tindal,  C.J.,  Brunt  v.  Warclle,  1841,  3  Man.  &  G.  534;  60  E.  E. 
572).  By  that  statute  it  was  enacted  that  "every  poor  person  or 
persons,  which  have,  or  hereafter  shall  have,  cause  of  action  against 
any  person  or  persons  within  this  realm,  shall  have  by  the  discretion 
of  the  chancellor  of  this  realm,  writ  or  writs  original  and  writs  of  sub- 
poena, according  to  the  nature  of  their  causes,  therefore  nothing  paying  to 
your  highness  for  the  seals  of  the  same,  nor  to  any  person  for  the  writing 
of  the  same  writs  to  be  hereafter  sued ;  and  that  the  said  chancellor  for 
the  time  being  shall  assign  such  of  the  clerks,  which  shall  do  and  use  the 
making  and  writing  of  the  same  writs,  to  write  the  same  ready  to  be 
sealed ;  and  also  learned  counsel  and  attornies  for  the  same,  without  any 
reward  taking  therefore ;  and  after  the  said  writ  or  writs  be  returned,  if 
it  be  before  the  king  in  his  bench,  the  justices  there  shall  assign  to  the 
same  poor  person  or  persons  counsel  learned,  by  their  discretions,  which 
shall  give  their  counsel,  nothing  taking  for  the  same ;  and  likewise  the 
justices  shall  appoint  attorney  and  attornies  for  the  same  poor  person 
or  persons,  and  all  other  othcers  requisite  and  necessary  to  be  had  for 
the  speed  of  the  said  suits  to  be  had  and  made,  which  shall  do  their 
duties  without  any  reward  for  their  counsels,  help,  and  business  in  the 
same ;  and  the  same  law  and  order  shall  be  observed  and  kept  of  all 
such  suits  to  be  made  afore  the  king's  justice  of  his  common  place  and 
barons  of  his  exchequer,  and  all  other  justices  in  the  Court  of  record 
where  any  such  suit  shall  be." 

The  statute  only  applied  to  the  Courts  of  Common  Law,  but  the 
practice  of  those  Courts  was  followed  by  the  Court  of  Chancery,  and  was 
there  extended  to  the  cause  of  pauper  defendants,  who  were  outside  the 
provisions  of  the  statute  {Oldfield  v.  CoUett,  1845,  1  Ph.  613;  41  E.  E. 
765). 

Practice  under  the  Judicature  Acts. — The  statute  was  repealed  by  the 
Statute  Law  Eevision  and  Civil  Procedure  Act,  1883  (46  &  47  Vict. 
c.  49);  and  the  present  practice  is  regulated  by  Order  16,  rr.  22-31  of  the 
Eules  of  the  Supreme  Court,  1883,  those  rules  being  adapted  from 
Orders  7  and  12  of  the  Chancery  Consolidated  Orders.  The  provisions 
of  those  rules  are,  shortly,  as  follows : — 

Any  person  may  be  admitted  to  sue  or  defend  as  a  pauper  on  proof 
that  he  is  not  worth  £25  (the  former  limit  was  £5),  exclusive  of  his 
wearing  apparel  and  the  subject-matter  of  the  action  (Order  16,  r.  22). 

A  person  desirous  of  suing  as  a  pauper  must  lay  a  case  before 
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counsel  for  his  opinion  whether  or  not  he  has  reasonable  ground  for 
proceeding  (r.  23). 

The  case  for  the  opinion  of  counsel  and  his  opinion  thereon,  with 
an  affidavit  of  the  party  or  his  solicitor  that  the  case  contains  a 
full  and  true  statement  of  all  the  material  facts,  must  be  produced 
before  the  Court,  or  judge,  or  proper  officer  to  whom  the  application  is 
made,  no  fee  being  payable  by  the  pauper  to  his  counsel  or  solicitor  (r.  24). 

A  person  admitted  to  sue  or  defend  as  a  pauper  is  not  liable  to  any 
Court  fee  (r.  25). 

A  counsel  or  solicitor,  or  both,  may  be  assigned  to  a  person  admitted 
to  sue  or  defend  as  a  pauper,  and  such  counsel  or  solicitor  is  not  at 
liberty  to  refuse  his  assistance  unless  he  satisfies  the  Court  or  judge 
that  he  has  some  good  reason  for  refusing  (r.  26). 

Whilst  a  person  sues  or  defends  as  a  pauper,  no  person  shall  take,  or 
agree  to  take,  or  seek  to  obtain  from  him  any  fee,  profit,  or  reward,  for 
the  conduct  of  his  business  in  the  Court,  otherwise  he  will  be  guilty  of 
a  contempt  of  Court  (r.  27). 

A  person  admitted  to  sue  or  defend  as  a  pauper  who  gives,  or  agrees 
to  give,  any  fee,  profit,  or  reward,  will  be  forthwith  dispaupered,  and  not 
again  admitted  in  the  same  cause  to  sue  or  defend  as  a  pauper  (r.  28). 

No  notice  of  motion  may  be  served  or  summons  issued,  and  no  peti- 
tion presented,  on  behalf  of  any  person  admitted  to  sue  or  defend  as  a 
pauper,  except  for  the  discharge  of  his  solicitor,  unless  it  is  signed  by 
his  solicitor  (r.  29). 

It  is  the  duty  of  the  solicitor  assigned  to  a  person  admitted  to  sue  or 
defend  as  a  pauper  to  take  care  that  no  notice  is  served,  or  summons 
issued,  or  petition  presented,  without  good  cause  (r.  30). 

Costs  ordered  to  be  paid  to  a  person  admitted  to  sue  or  defend  as  a 
pauper  will,  unless  otherwise  ordered,  be  taxed  as  in  other  cases  (r.  31). 

Who  may  Apjyly. — A  plaintiff  or  defendant  suing  or  defending  in  a 
representative  capacity  will  not  be  admitted  to  sue  or  defend  as  a 
pauper  (Parculice  v.  Sheppard,  1745,  Dick.  136;  21  E.  R  220;  Oldfidd 
V.  Cohhett,  1840,  2  Beav.  444;  48  E.  R.  1253;  St.  Victor  v.  Devcreux, 

1843,  6  Beav.  584 ;  49  E.  R  952) ;  unless  he  is  also  beneficially  inter- 
ested {Rogers  v.  Hooper,  1853,  1  W.  R.  474;  Parkiiison  v.  Chambers, 
1854,  3  W.  R  34;  Hverson  v.  Matthews,  1855,  3  W.  R  159;  Martin  v. 
Whitmore,  1869,  17  W.  R  809).  But  a  defendant  who  defends  as  an 
executor,  and  is  in  contempt,  may  be  admitted  to  defend  in  formd 
pauperis,  for  the  single  purpose  of  clearing  his  contempt  {Oldfidd  v. 
Cohhett,  1844,  1  Coll.  169 ;  63  E.  R  369). 

An  infant  by  his  next  friend  can  obtain  an  order  {Bryant  v.  Wagner, 

1844,  7  Dowl.  P.  C.  676;  Lindsay  v.  Tyrrell,  1857,  2  De  G.  &  J.  7;  44 
E.  R  889). 

A  party  to  proceedings  on  the  Crown  side  of  the  Queen's  Bench 
Division  cannot  be  admitted  to  proceed  as  a  pauper  {Mullencisen  v. 
Coidson,  1888,  21  Q.  B.  D.  3) ;  but  this  rule  of  practice  only  applies  to 
cases  between  the  Crown  and  a  subject;  and  therefore,  although  a 
County  Court  appeal  is  entered  in  the  Crown  paper,  leave  may  be 
given  to  an  appellant  to  prosecute  such  an  appeal  as  a  pauper  {Clements 
V.  London  and  North-  Western  Rly.  Co.,  [1894]  2  Q.  B.  482). 

When  Crdcr  Ohtainahle. — The  order  may  be  obtained  at  any  time  after 

the  commencement  of  the  action  {Brunt  v.  Wardle,  1841,  3  Man.  &  G. 

534;  60  R  R  572;  Pitcher  v.  Roherts,  1842,  12  L.  J.  Q.  B.  178;  Doe  d. 

Ellis  V.  Oivens,  1842,  12  L.  J.  Ex.  53;  Holmes  v.  Penny,  1854,  23  L.  J. 
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Ex.  132;  Parkimon  v.  Clianibers,  1854,  3  W.  K.  34).  But  it  is  not 
retrospective  {Doe  d.  Ellis  v.  Owens,  1842,  12  L.  J.  Ex.  53;  Smith  v. 
Pawson,  1848,  2  De  G.  &  Sm.  490 ;  64  E.  E.  219).  The  granting  the 
order  is  a  matter  of  discretion  {per  Lord  Herschell,  M'Cabe  v.  Bank  of 
Ireland,  1889,  14  App.  Gas.  41). 

Affidavit. — The  affidavit  of  means  must  be  made  by  the  applicant 
himself  {Wilkinson  v.  Belsher,  1757,  2  Bro.  C.  C.  272;  29  E.  E.  149). 
The  meaning  of  the  common  affidavit  is,  that  the  party  has  not  £25  in 
the  world,  besides,  etc.,  available  for  the  prosecution  or  defence  of  the 
action;  if  he  can  make  the  affidavit  with  truth  in  that  sense,  the 
omission  to  set  forth  the  details  of  his  means,  and  the  circumstances 
which  render  them  unavailable,  is  not  such  an  omission  of  material  facts 
as  will  induce  the  Gourt  on  that  ground  alone  to  discharge  the  order 
{Dresser  v.  Mortan,  1847,  2  Ph.  286 ;  41  E.  E.  952).  It  is  not  enough 
that  he  should  swear  that  he  has  only  £25  "  after  payment  of  his  just 
debts  "  {Perry  v.  Walker,  1844,  1  Coll.  229 ;  63  E.  E.  396).  Where  the 
affidavit  stated  that  the  defendant,  a  farming  tenant,  had  valuable  crops 
on  his  farm,  but  no  other  property,  leave  to  defend  as  a  pauper  was 
refused,  although  he  had  in  the  suit  been  restrained  from  selling  or 
removing  the  crops  {Bidgway  v.  Edwards,  1874,  L.  E.  9  Ch.  143). 

If  on  the  face  of  the  affidavit  the  Court  can  see  that  the  applicant 
has  no  case,  the  order  will  be  refused  {In  re  Cohbett,  1858,  27  L.  J. 
Ex.  199). 

Opinion  of  Counsel. — The  rule  requiring  an  opinion  of  counsel  to  be 
obtained  and  submitted  to  the  Court  only  applies  to  the  case  of  a  party 
desiring  to  sue  as  a  pauper,  and  is  not  necessary  in  the  case  of  a  party 
desirous  of  obtaining  an  order  to  defend  {Bird  v.  Bird,  1868,  17 
W.  E.  155). 

The  defendant  is  not  entitled  to  inspect  the  case  laid  before  counsel 
under  Order  16,  r.  23,  and  his  opinion  thereon,  even  when  made  exhibits 
to  the  affidavit  filed  under  r.  24,  for  they  are  merely  the  information  of 
the  judge  {Sloane  v.  British  Steaviship  Co.,  [1897]  1  Q.  B.  185). 

Order,  how  Obtained. — The  order  is  obtained  in  the  Chancery  Division 
on  petition  of  course,  addressed  to  the  High  Court  of  Justice  (Daniell's 
Ch.  Pr.,  7th  ed.,  p.  88 ;  Daniell's  Forms,  p.  40) ;  in  the  King's  Bench 
Division  on  petition  addressed  to  the  Lord  Chief  Justice  (Chitty's  Arch., 
p.  1183),  though  it  seems  that  in  the  latter  Division  the  order  is  now 
frequently  made  by  a  master  without  petition,  on  production  of  the 
affidavit  and  opinion  of  counsel  {Annual  Practice,  1907,  p.  174).  In  the 
case  of  In  re  Lewin,  1884,  33  W.  E.  128,  Kay,  J.,  made  an  order  for  leave 
to  present  a  petition  in  formd  pauperis,  and  assigned  counsel  to  the 
applicant  on  motion,  but  expressed  the  opinion  that  the  application 
might  be  made  by  summons.  Notwithstanding  this  decision  the  regular 
and  usual  course  in  the  Chancery  Division  is  to  proceed  by  petition  of 
course. 

From  what  Time  the  Order  takes  Effect. — The  Order  as  a  rule  takes 
effect  from  the  time  of  its  being  served  on  the  opposite  party.  Thus  a 
party  admitted  to  sue  in  formd  pauperis  was  ordered  to  pay  dives  costs 
to  a  defendant  of  a  step  taken  before  service  {Ballard  v.  Catling,  1838, 
2  Keen,  606 ;  48  E.  E.  762  ;  and  see  Fray  v.  Voules,  1867,  L.  E.  3  Q.  B. 
214).  But  in  Church  v.  Marsh,  1843,  2  Hare,  652 ;  67  E.  E.  269,  it 
was  held  that  the  order  is  not  inoperative  until  service,  where  there  is 
no  mala  fides  in  withholding  it,  and  no  step  has  been  taken  inconsistent 
with  it. 
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Assignment  of  Counsel  or  Solicitor. — After  counsel  has  been  assigned 
the  pauper  cannot  as  rule  be  heard  in  person  (Parkinson  v.  Hanhury, 
1853,  4  De  G.,  M.  &  G.  508 ;  43  E.  R.  605).  But  if  no  counsel  has  been 
assigned  the  pauper  can  plead  in  person  {Tucker  v.  Collinson,  1886,  16 
Q.  B.  D.  562),  and  the  rule  which  provides  that  no  notice  of  motion  shall 
be  served  on  behalf  of  a  pauper  unless  it  is  signed  by  a  solicitor  (Order 
16,  r.  29),  does  not  apply  to  a  pauper  who  elects  to  sue  in  person,  and  to 
whom,  therefore,  no  solicitor  has  been  assigned  (Jacobs  v.  Cruslia,  [1894] 
2  Q.  B.  37). 

There  is  jurisdiction  to  assign  the  official  solicitor  to  act  for  a  pauper 
plaintiff,  but  he  ought  to  be  so  assigned  only  under  very  special  cir- 
cumstances {Moutrie  v.  Mitchell,  [1901]  1  K.  B.  596). 

A  plaintiff  cannot  obtain  an  order  to  assign  counsel  to  a  pauper 
defendant  {Garrod  v.  Holden,  1841,  4  Beav.  245 ;  49  E.  R.  333). 

Appeals  by  Pauper. — A  pauper  may  appeal  (Bland  v.  Lamb,  1820, 
2  Jac.  &  W.  402 ;  37  E.  R.  681).  A  party  who  has  obtained  leave  to  sue 
or  defend  as  a  pauper  in  the  Court  below  may  appeal  as  a  pauper  without 
leave  (Drennxin  v.  Andrew,  1866,  1  Ch.  300,  and  see  footnote,  p.  301 ; 
Biggs  v.  Dagncdl,  [1895]  1  Q.  B.  207).  Where,  however,  he  has  not 
sued  or  defended  as  a  pauper  below,  an  application  for  leave  to  appeal  in 
fornid  pauperis  must  be  made  ex  parte  to  the  Court  of  Appeal,  the  pro- 
cedure under  Order  16,  rr.  22-24,  being  followed  (In  re  Goldberg,  [1893] 
1  Q.  B.  417  ;  and  see  In  re  Roberts,  Kiffv.  Roberts,  1886,  33  Ch.  D.  265). 

A  respondent  to  an  appeal  will  be  allowed  to  appear  in  forrnd 
pauperis  without  producing  an  opinion  of  counsel  (Handford  v.  George 
Clarke,  Limited,  [1907]  1  K.  B.  181). 

Appeal  to  HoiLse  of  Lords. — By  the  Appeal  (Forma  Pauperis)  Act, 
1893,  56  &  57  Vict.  c.  22,  s.  1,  it  is  provided  that,  where  in  an  appeal  to 
the  House  of  Lords  a  petition  is  presented  for  leave  to  sue  in  formd 
pauperis,  and  the  House  on  the  report  of  the  Appeal  Committee 
determines  that  there  is  no  primd  facie  case  for  the  appeal,  the  House 
may  refuse  the  prayer  of  the  petition  (see  Blair  v.  North  British  and 
Mercantile  Insurance  Co.,  1890,  15  App.  Cas.  495).  A  jyrimdfacie  case  is 
one  where  there  is  a  fair  chance  of  success  (Hannah  v.  Hunter,  [1904] 
A.  C.  p.  380). 

Leave  to  appeal  in  formd  pauperis  was  refused  where  it  appeared 
that  the  petitioner  was  appealing  as  one  of  the  public  to  enforce  an 
alleged  public  right,  and  that  subscriptions  had  been  collected  to  assist 
the  petitioner  in  the  litigation  (Bowie  v.  Ailsa  (Marquis),  1889,  13  App. 
Cas.  371). 

Costs. — The  present  rule  (Order  16,  r.  31)  providing  that  costs  ordered 
to  be  paid  to  a  party  admitted  to  sue  6r  defend  as  a  pauper  shall  be'  taxed 
as  in  other  cases,  has  ettected  a  considerable  change  in  practice,  especially 
in  the  Chancery  Division.  The  rule  was  judicially  construed  in  Carson 
V.  Pickersgill,  1885,  14  Q.  B.  D.  859,  in  which  it  was  held  that  a  success- 
ful plaintiff  in  an  action  in  formd  pau2)eris  tried  before  a  judge  and  jury 
is  entitled  upon  taxation  as  against  the  defendant  to  costs  out  of  pocket 
only,  and  cannot  be  allowed  anything  for  remuneration  to  his  solicitor  or 
fees  to  counsel.  The  judgments  of  13rett,  M.R.,  and  Bowen,  L.J.,  should 
be  consulted.  They  enter  into  the  history  of  the  practice  as  to  costs  in 
pauper  cases  prior  to  the  Judicature  Acts,  in  the  Courts  of  law  and 
equity  respectively.  At  law  a  practice  grew  up  under  wliich  so  soon  as 
a  pauper  recovered  a  verdict  he  was  dispaupered,  with  the  effect  that  he 
was  enabled  to  pay  counsel  and  attorneys,  and  recover  the  amount  from 
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the  opposite  side.  This  practice  was  denounced  as  contrary  to  law,  and 
to  rule  121  of  the  Eeg.  Gen.  of  Hilary  Term,  1853,  by  the  judges  in  Dooly 
V.  Great  Northern  Ely.  Co.,  1854,  4  El.  &  Bl.  341 ;  and  from  that  time 
the  practice  at  law  was  settled.  In  the  Court  of  Chancery  the  practice 
has  varied  at  different  periods.  Thus  in  Angell  v.  Smith,  1703,  Prec. 
Ch.  219 ;  24  E.  E.  107,  it  was  held  that  a  plaintiff  suing  in  formd 
^pauperis,  and  having  a  decree  in  his  favour  with  costs,  was  only  entitled 
to  recover  costs  out  of  pocket.  In  several  cases,  however,  "  dives  costs,"' 
that  is,  costs  on  the  same  scale  as  paid  to  other  suitors,  were  allowed. 
Thus  in  Scatchmer  v.  Fovlkard,  1701,  1  Eq.  Ca.  Abr.  125 ;  21  E.  E.  930, 
Lord  Somers  allowed  "  dives  costs "  to  a  pauper,  "  for  though  he  was 
at  no  costs,  yet  the  counsel  and  clerks  do  not  give  their  labour  ta 
the  defendant  but  to  the  pauper  "  (see  also  Wallop  v.  Warhurton,  1795,. 
2  Cox  C.  C.  409 ;  30  E.  E.  189 ;  2  E.  E.  89 ;  Eattray  v.  George,  1809, 16  Ves. 
232;  33  E.  E.  972;  Euhery  v.  Morris,  1849,  1  Mac.  &  G.  413;  51  E.  E. 
1324).  Finally,  in  1849,  by  Consolidated  Order  40,  r,  5,  it  was  provided 
that  where  costs  were  ordered  to  be  paid  to  a  party  suing  or  defending- 
in  formd  pauperis  such  costs  should  be  taxed  as  dives  costs,  unless  the 
Court  should  otherwise  direct.  The  result,  therefore,  was  that  "  down 
to  the  Judicature  Acts,  the  costs  of  the  pauper  were  at  common  law  not 
in  the  discretion  of  the  Court,  while  the  Chancery  Court  had  power  over 
them  "  {jper  Bowen,  L.J.,  Carson  v.  Pickersgill,  p.  871).  The  effect  of 
rule  31  as  interpreted  in  Carson  v.  Pickersgill  is  in  accordance  with  the 
practice  at  law,  and  a  successful  pauper  who  is  awarded  costs  can  only 
recover  from  his  opponent  costs  which  he  has  paid  or  is  liable  to  pay. 
This  rule  now  prevails  in  all  the  divisions  of  the  High  Court,  and  in  th& 
House  of  Lords  {per  Lindley,  L.J.,  Eichardson  v.  Eichardson,  [1895]  346)- 

Costs  in  House  of  Lords. — On  the  taxation  of  a  pauper  appellant's 
costs  on  a  successful  appeal  to  the  House  of  Lords,  the  fees  of  the 
House  and  the  fees  of  counsel  are  to  be  disallowed,  and  the  solicitor 
is  to  have  his  costs  out  of  pocket,  with  a  reasonable  allowance  tO' 
cover  office  expenses,  including  clerks,  etc.  {Johnson  v.  Lindsay,  [1892] 
A.  C.  110). 

Where  an  appellant  in  the  House  of  Lords  is  allowed  to  proceed  in 
formd  pauperis,  inasmuch  as  the  rules  of  the  Supreme  Court  do  not  apply 
and  there  is  no  rule  or  practice  of  the  House  prescribing  the  assignment 
of  a  solicitor  to  a  pauper  appellant,  the  contract  between  the  pauper 
appellant  and  his  solicitor  must  be  taken  to  be  the  ordinary  one,  so  that, 
so  long  as  the  retainer  holds  good,  he  is  liable  to  pay  costs  in  the  same 
way  as  any  other  impecunious  litigant  who  employs  a  solicitor  would 
be  liable  {Jn  re  Eaphael,  Ex  parte  Solomon,  [1899]  1  Ch.  853). 

Costs  Incurred  lefore  Dodder. — The  order  to  sue  or  defend  as  a  pauper 
has  not  the  effect  of  releasing  the  pauper  from  liability  for  costs  ordered 
to  be  paid  by  him  prior  to  the  order  {Fray  v.  Voules,  1867,  L.  E.  3  Q.  B. 
214 ;  and  see  Prince  Albert  v.  Strange,  1849, 13  Jur.  507 ;  Smith  v.  Pawson, 
1848,  2  De  G.  &  Sm.  490 ;  64  E.  E.  219). 

Costs  Ordered  to  be  Paid  by  Pauper. — Though  as  a  rule  a  pauper  will 
not  be  ordered  to  pay  costs,  he  may  under  certain  circumstances  be 
ordered  to  do  so.  Thus  a  pauper  was  not  allowed  to  amend  by  striking- 
out  defendants  without  paying  their  costs  {Wilkinson  v.  Belsher,  1787, 
2  Bro.  C.  C.  272 ;  29  E.  E.  149 ;  and  see  Parkinson  v.  Hanbury,  1853, 
4  De  G.,  M.  &  G.  508 ;  43  E.  E.  605). 

A  pauper  plaintiff  who  is  in  default  and  asks  for  indulgence,  may 
be  required  as  a  condition  of  such  indulgence  being  granted  to  pay" 


m  rOEMA  PAUPERIS  197 

costs  incurred  by  the  other  party  by  reason  of  such  default  (Jacobs  v. 
Crusha,  [1894]  2  Q.  B.  37 ;  and  see  Foster  v.  Bank  of  England,  1845, 
2  D.  &  L.  790). 

An  unsuccessful  pauper  petitioner  in  divorce  proceedings  is  liable  to 
an  order  condemning  him  in  the  full  costs  of  the  intervention  of  the 
King's  Proctor  (  White  v.  White,  [1898]  P.  124). 

The  Statute  23  Hen.  viii.  c.  15,  s.  2,  provided  that  a  pauper  plaintiff 
failing  in  his  suit  should  not  pay  costs,  but  should  suffer  other  punish- 
ment at  the  discretion  of  the  judge.  In  old  days  the  practice  was  to 
tax  the  costs,  and  for  non-payment  to  order  the  plaintiff  to  be  whipped, 
though  the  punishment  does  not  ever  appear  to  have  been  inflicted 
(Bac.  Abr.,  tit.  "  Pauper  "  (D) ;  Tidd's  Practice,  p.  98). 

CoiLrt  Fees. — A  party  suing  in  formd  pauperis  was  held  entitled  to  a 
chief  clerk's  certificate  without  paying  Court  fees,  even  though  the  order 
enabling  him  so  to  sue  was  made  after  the  certificate  was  ready  {Thomas 
V.  Ellis,  1878,  8  Ch.  D.  518). 

Staying  Proceedings. — The  Court  of  Exchequer  stayed  proceedings 
in  a  pauper  suit  until  the  costs  of  a  former  suit  in  Chancery  were  paid 
{Calvert  v.  Booth,  1841,  4  Y.  &  C.  C.  514). 

Dispaupering. — A  person  suing  or  defending  in  formd  pauperis  will 
be  dispaupered  if  he  is  at  any  time  during  progress  of  the  suit  shown 
to  possess  property  beyond  the  prescribed  limit  {Perry  v.  Walker,  1844, 
1  Coll.  229 ;  63  E.  R.  396 ;  Pexworthy  v.  Reanvorthy,  1838,  7  L.  J.  Ch. 
136 ;  Boddington  v.  Woodley,  1842,  5  Beav.  555 ;  49  E.  R  693 ;  Taprell 
V.  Tai/lor,  1846,  9  Beav.  493;  50  E.  R.  434;  Goldsmith  v.  Goldsmith, 
1846,  5  Ha.  125;  67  E.  R.  854;  Butler  v.  Gardener,  1850,  12  Beav.  525; 
50  E.  R.  1162;  Burry  Port  Co.  v.  Bowser,  1857,  26  L.  J.  Ch.  319).  The 
fact  of  a  subscription  being  made  to  help  the  plaintiff  was  held  insuffi- 
cient to  dispauper  him  {Corhett  v.  Corhett,  1810,  16  Ves.  409 ;  33  E.  R. 
1038). 

A  pauper  may  also  be  dispaupered  where  he  is  shown  to  have  been 
guilty  of  vexatious  conduct  in  the  action  {Wagner  v.  Mcars,  1829,  3  Sim. 
127 ;  57  E.  R.  947 ;  Perry  v.  Walker,  1844,  1  Coll.  229 ;  63  E.  R.  396). 
But  vexatious  conduct  in  a  former  suit  is  not  sufficient  ground  for  an 
order  to  dispauper  {Corhett  v.  Corhett,  1810, 16  Ves.  409 ;  33  E.  R.  1038). 
A  person  will  also  be  dispaupered  who  gives  or  agrees  to  give  any  fees 
to  his  counsel  or  solicitor  (Order  16,  r.  29). 

Discharge  of  Order. — An  order  to  sue  as  a  pauper  may  be  set  aside 
for  irregularity  {Nowell  v.  Whitaker,  1843,  6  Beav.  407;  49  E.  R.  883); 
but  an  application  to  discharge  for  irregularity  must  be  promptly  made 
{Parkinson  v.  Hanhury,  1853,  4  De  G.,  M.  &  G.  508;  43  E.  R.  605). 

Poor  Prisoners  Confined  for  Contempt. — By  23  &  24  Vict.  c.  149,  s.  2, 
it  is  the  duty  of  the  official  solicitor  or  other  officer  appointed  by  the 
Lord  Chancellor  to  visit  Hollo  way  Prison  quarterly,  and  examine  the 
prisoners  confined  there  for  contempt,  and  report  to  the  Lord  Chancellor, 
who  may  assign  a  solicitor  to  defend  the  prisoner  iii  fornid  pauperis. 

By  the  seventh  rule  of  the  11  Geo.  iv.  and  1  Will.  iv.  c.  36,  the  Court 
of  Chancery  was  authorised  to  order  that  the  costs  of  the  contempt  of 
any  such  prisoner  should  be  paid  out  of  the  Suitors'  Fee  Fund,  which  by 
32  &  33  Vict.  c.  91,  was  transferred  to  the  National  Debt  Commissioners. 
On  motion  on  behalf  of  a  pauper  defendant  in  contempt  that  he  may 
be  discharged  from  custody,  there  is  no  power  to  order  the  costs  of  the 
plaintiff  upon  his  own  application  to  be  provided  for  by  the  Treasury 
{Hall  V.  Hall,  1871,  L.  R.  11  Eq.  290). 
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Meaning  and  Nature  of  Informations. — An  Information  is  an 
accusation  or  complaint  exliibited  against  a  person  for  some  criminal 
offence,  either  immediately  against  the  King,  or  against  a  private  person, 
which,  from  its  enormity  or  dangerous  tendency,  the  public  good  requires 
to  be  restrained  and  punished  (Bacon,  Abr.,  tit.  "  Informations  ").  An 
Information  has  also  been  defined  as  a  suggestion  upon  record  by  which, 
in  certain  cases,  the  matter  of  a  suit  is  allowed  to  be  brought  before  the 
High  Court  of  Justice  (see  Shortt  on  Informations,  chap.  i.  p.  1).  It 
derives  its  name  from  the  words  which  it  gives  the  Court  to  understand 
and  be  informed  of  the  facts  which  it  alleges.  The  offence  in  respect 
of  which  an  Information  can  be  filed  must  be  merely  a  misdemeanor. 
Treason  and  felonies  cannot  be  prosecuted  on  Infonnation  (see  2  Hale, 
Pleas  of  Cr.  148,  151 ;  Comyns,  Dig.,  tit.  "  Information  "). 

The  distinction  between  an  Information  and  an  Indictment  is  that 
an  Indictment  is  an  accusation  found  by  the  oath  of  twelve  men  (see 
Indictment),  whereas  an  Information  is  only  the  allegation  of  the  officer 
who  exhibits  it  (see  2  Hawk.,  Pleas  of  Cr.,  c.  26,  s.  4).  Hence  it  has 
been  argued  that  procedure  by  Information  is  illegal,  as  being  opposed 
to  the  provisions  of  Magna  Carta,  and  other  enactments,  which  require 
that  no  man  be  brought  to  answer  except  upon  presentment  or  indict- 
ment of  twelve  sworn  men  (see  Prynns  Case,  1690,  5  Mod.  459). 

But  it  is  clear  that  Informations  were  recognised  at  common  law 
as  a  legal  mode  of-  prosecution  of  certain  offences  inferior  to  capital 
offences,  i.e.  inferior  to  treason  and  felonies  (see  per  Holt,  C.J.,  Prynn's 
Case,  1690,  5  Mod.  463 ;  S.  C.  sub  nom.  B.  v.  Berchet,  1690, 1  Show.  106  ; 
per  (ioleridge,  C.J.,  B.  v.  Lab&uchere,  1884, 12  Q.  B.  D.,  at  p.  325  ;  see  also 
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2  Hale,  Pleas  of  Or.,  chap.  xx. ;  4  Black.  Com.,  chap.,  xxiii.  s.  iii).  In 
other  words,  an  Information  would  lie  at  common  law  in  respect  of 
any  misdemeanor.  In  fact  the  mode  of  prosecution  by  Information 
or  suggestion  filed  on  record  by  the  King's  Attorney- General  or  by  his 
Coroner  or  Master  of  the  Crown  Office  in  the  Court  of  King's  Bench 
is  as  ancient  as  the  common  law  itself  (see  4  Black.  Com.,  chap,  xxiii. 
s.  iii.). 

As  to  the  history  of  Criminal  Information,  see  generally  Sir  James 
Stephen,  History  of  the  Criminal  Law  of  England,  vol.  i.  pp.  294  et  seq. ; 
see  also  Bacon's  Abridgment,  title  "  Informations." 

Various  Kinds  of  Informations. — There  are  two  broad  classes  of 
Informations — (1)  Informations  which  are  partly  at  the  suit  of  the 
Crown,  and  partly  at  that  of  a  subject.  These  are  usually  brought  upon 
penal  statutes  which  inflict  a  penalty  upon  conviction  of  the  offender, 
one  part  to  the  use  of  the  Crown  and  another  to  the  use  of  the  informer. 
Such  Informations  are  a  species  of  qni  tam  actions,  only  carried  on  by 
a  criminal  instead  of  a  civil  process.  (As  to  these,  see  Qui  Tam.)  (2) 
Informations  which  are  in  the  name  of  the  Crown  only.  These  criminal 
Informations  are  sub-divided  into  (a)  those  which  are  filed  ex  officio 
by  the  Attorney-General,  and  (h)  those  in  which,  though  the  Crown 
is  the  nominal  prosecutor,  yet  the  Information  is  at  the  relation  of  some 
private  person  or  common  informer ;  such  Informations  are  filed  in 
the  King's  Bench  Division  by  the  King's  Coroner  and  Attorney,  usually 
called  the  Master  of  the  Crown  Office,  who  for  this  purpose  is  the  standing 
officer  of  the  public  (see  4  Black.  Com.,  chap,  xxiii.,  s.  iii). 

Formerly  certain  suits  might  be  instituted  in  Chancery  by  Infor- 
mation of  the  Attorney- General  or  Solicitor-General.  This  class  of 
Informations  was,  however,  abolished  by  Order  1,  r.  1,  of  the  E.  S.  C, 
1883,  which  provided  that  all  suits  which  were  formerly  commenced 
by  Information  in  the  High  Court  of  Chancery  are  henceforth  to  be 
instituted  by  action  in  the  ordinary  way. 

Informations  were  also  filed  by  the  Attorney-General  in  the  Court 
of  Exchequer  in  revenue  cases.  Two  kinds  of  Informations  are  in  use 
in  revenue  cases.  An  "English  Information"  is  the  originating  pro- 
ceeding in  an  equity  suit  affecting  the  revenue  of  the  Crown.  English 
Informations  are  unaffected  by  the  Judicature  Acts,  and  may  still  be 
resorted  to.  They  are  issued  at  the  office  of  the  King's  Eemembrancer, 
v/ho  is  the  Senior  Master  of  the  King's  Bench  Division  of  the  High 
Court  of  Justice.  In  an  action  for  trespass  which  had  been  commenced 
in  the  County  Court  against  tenants  of  the  Crown,  involving  questions 
as  to  the  rights  of  the  Crown  over  certain  lands,  judgment  having  been 
given  for  the  plaintiff,  the  defendants  appealed.  The  Attorney-General 
thereupon  filed  an  information  against  the  plaintiff,  praying  for  a 
declaration  of  the  rights  of  the  Crown  in  the  matter,  and  an  order 
was  made  by  the  Divisional  Court  transferring  the  County  Court 
Appeal  to  the  revenue  side  of  the  King's  Bench  Division,  and  for  a 
stay  of  proceedings  therein  until  after  the  hearing  of  the  information 
(Lord  Stanley  of  Alderley  v.  Wild,  [1900]  1  Q.  B.  256;  see  also  A.-G.  v. 
Wilson,  70  L.  J.  234).  As  to  English  Informations,  see  the  Crown  Suits, 
etc..  Act,  1865,  28  &  29  Vict.  c.  102  ;  Fowler's  Exchequer  Practice,  2nd  ed., 
1817,  vol.  i.  pp.  103-105 ;  A.-G.  v.  Williamson,  1889,  60  L.  T.  930.  In 
certain  revenue  cases  another  form  of  Information  equivalent  to  the 
old  declaration  at  common  law  is  still  in  use.     By  way  of  distinction 


INFORMATIONS  201 

from  the  English  Information,  this  class  of  proceeding  is  sometimes 
called  by  its  ancient  name,  a  "  Latin  Information."  See  also  as  to 
procedure  by  Information  in  revenue  cases  the  articles  Excise  ;  Inland 
Eevenue. 

As  to  Informations  in  the  nature  of  Qito  Warranto,  which  are  civil 
proceedings,  see  the  article  Quo  Waeeanto. 

Ex  Officio  Informations. —  WTio  may  fie. — The  Attorney-General 
may  in  his  discretion,  and  without  leave,  file  an  Information  for  any 
misdemeanor.  In  case  of  a  vacancy  in  the  office  of  Attorney-General, 
the  Solicitor-General  has  the  same  power  (see,  for  example,  B.  v.  Wilkes^ 
1770,  4  Burr.  2553). 

It  has  been  held  that  it  is  not  competent  to  the  Attorney-General  of 
the  Duchy  of  Lancaster  to  exhibit  an  Information  in  the  High  Court,  and 
the  Court  will  order  an  Information  exhibited  by  him  to  be  taken  ofiF  the 
file  on  the  application  of  the  defendant,  even  after  answer  put  in  by  the 
defendant  (The  Attorney-General  of  the  Duchy  of  Lancaster  v.  TJieDuke  of 
Devonshire,  1884,  14  Q.  B.  D.  195). 

Cases  in  which  Filed, — Though  an  Information  may  be  filed  in  respect 
of  any  misdemeanor,  it  is  the  more  appropriate  mode  of  prosecuting 
such  misdemeanors  as  peculiarly  tend  to  disturb  or  endanger  the  Govern- 
ment, or  to  affront  the  Sovereign  in  the  discharge  of  the  royal  functions, 
delay  being  thereby  avoided  in  the  prosecution  of  such  offences  (see 
4  Black.  Com.,  ch.  xxiii.  s.  iii.). 

The  Court  will  never  on  motion  grant  leave  for  the  Attorney-General 
to  file  an  Information,  because  he  has  power  himself  to  do  so  without 
leave  (see  B.  v.  Phillips,  1767,  4  Burr.  2090). 

Zihel. — An  important  class  of  cases  in  which  Informations  have  been 
filed  by  the  Attorney-General  ex  officio  is  that  of  libel.  In  libels  of 
a  public  character,  or  reflecting  on  persons  in  a  public  position,  the 
appropriate  procedure  is  by  Infonnation.  Thus  Informations  have 
frequently  been  filed  for  seditious  libels  such  as  libellous  publications 
personally  attacking  the  Sovereign  (see  R.  v.  Clerk,  1728,  1  Barn.  304; 
E.  V.  Knell,  1729,  ihid.  305;  11  11.  K.  748;  R.  v.  WUkcs,  1770,  4  Burr. 
2527;  R.  V.  Lambert  and  Perry,  1810,  2  Camp.  398;  R.  v.  Harvey  and 
Chapman,  1823,  2  Barn.  &  Cress.  257),  or  libellous  publications  attacking 
the  administration  or  the  constitution  generally,  and  tending  to  create 
disaffection  (see  R.  v.  Tutchin,  1704,  14  St.  Tri.  1095;  R.  v.  Brown,  1707, 
11  Mod.  86;  R.  v.  Francklin,  1731,  17  St.  Tri.  626;  R.  v.  Raincr,  1733, 
2  Barn.  293;  R.  v.  Owen,  1752,  18  St.  Tri.  1203;  R.  v.  Horned,  1777, 
20  St.  Tri.  651 ;  R.  v.  Gordon,  1787,  22  St.  Tri.  175 ;  R.  v.  Stockdale, 
1789,  22  St.  Tri.  237 ;  R.  v.  Reeves,  1796,  26  St.  Tri.  530 ;  R.  v.  Cobbett, 
1804,  29  St.  Tri.  1;  R.  v.  Hunt,  1811,  31  St.  Tri.  367;  R.  v.  Sutton, 
1816,  4  M.  &  S.  532;  R.  v.  Burdett,  1820,  3  Barn.  &  Aid.  717). 

Libels  on  foreign  sovereigns  and  ambassadors  have  also  been  pro- 
secuted by  ex  officio  Information,  on  the  ground  that  they  tend  to  involve 
this  country  in  disputes  and  warfare  (see  R.  v.  D'Bon,  1764,  Black.  W. 
510  ;  R.  V.  Gordon,  1787,  22  St.  Tri.  175  ;  R.  v.  Vint,  1799,  27  St.  Tri.  627  ; 
R.  V.  Peltier,  1803,  28  St.  Tri.  617). 

The  provision  of  the  Newspaper  Libel  and  Registration  Act,  1881, 
44  &  45  Vict.  c.  60,  s.  3,  that  no  criminal  prosecution  for  a  newspaper 
libel  was  to  be  commenced  without  the  written  fiat  of  the  Director  of 
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Public  Prosecutions,  did  not  apply  to  an  ex  officio  Information  by  the 
Attorney-General  (see  R.  v.  Yates,  1885,  14  Q.  B.  D,  648),  nor  apparently 
does  sec.  8  of  the  Law  of  Libel  Amendment  Act,  1888,  which  repeals 
the  former  provision  and  requires  the  order  of  a  judge  at  chambers 
to  be  first  obtained  in  such  case  (see  Short  and  Mellor,  Cr.  Of.  Pr., 
p.  262). 

Informations  have  also  been  filed  in  cases  of  blasphemous  and  obscene 
libels  (see  B.  v.  Wacldington,  1822,  1  Barn.  &  Cress.  26 ;  25  E.  E.  288 ; 
B.  V.  Curl,  1727,  2  Stra.  788 ;  B.  v.  Wilkes,  1770,  4  Burr.  2527 ;  B.  v. 
Haton,  1812,  31  St.  Tri.  927;  B.  v.  Carlile,  1819,  3  Barn.  &  Aid.  161; 
22  E.  E.  333). 

Election  Offences. — Corrupt  practices  at  parliamentary  elections  have 
also  been  prosecuted  on  ex  officio  Information,  e.g.  bribery  {B.  v.  Leatham, 
1861,  3  El.  &  El.  658 ;  B.  v.  Boyes,  1861,  1  B.  &  S.  311 ;  B.  v.  Charles- 
worth,  1861,  ibid.  460),  intimidation  {B.  v.  Conway,  1858,  7  Ir.  E.  C.  L. 
507),  and  undue  influence  {B.  v.  Duggan,  1873,  7  Ir.  E.  C.  L.  94).  But 
the  prosecution  of  these  offences  is  now  provided  for  by  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883  (see  Corrupt  Practices). 

Miscellaneous  Cases. — Numerous  other  offences  have  been  made  the 
subject  of  an  ex  officio  Information  by  the  Attorney-General,  such,  for 
example,  as  offences  against  the  revenue;  bribery  of  a  Custom  House 
officer  (see  3  Chitty,  Cr.  Law,  689,  693 ;  see  also  Bribery)  ;  extortion 
{B.  V.  Douglas,  1846,  13  Q.  B.  42);  spreading  false  rumours  (2  Chitty, 
Cr.  Law,  527);  riot  and  conspiracy  (see  3  Chitty,  Cr.  Law,  1150); 
defrauding  the  revenue  (see  4  Went.  Prec.  442  et  seq.) ;  neglect  of  duty 
as  Vice-Chancellor  of  University  (B.  v.  Purnell,  1748,  1  Wils.  239); 
misdemeanor  in  exercise  of  office  of  justice  of  the  peace  {B.  v.  Phillijps, 
1767,  4  Burr.  2090) ;  and  many  other  cases  of  misdemeanor. 

Modern  Practice  as  to  Filing  Ex  Officio  Infoi^mation. — In  modern 
practice,  however,  Informations  are  rarely  filed  ex  officio  by  the  Attorney- 
General  except  by  direction  of  one  of  the  Houses  of  Parliament,  or  of 
some  public  department  (see  Cole  on  Informations,  p.  9 ;  Shortt  on 
Informations,  p.  5,  note;  Short  and  Mellor,  Cr.  Of.  Pr.  276),  or  in 
respect  of  misdemeanors  committed  by  public  officers  in  the  execution 
of  their  office  abroad  (see  the  Criminal  Jurisdiction  Act,  1802, 42  Geo.  III. 
c,  85,  s.  1),  or  in  other  cases  of  a  very  serious  nature.  Sir  James  Stephen, 
in  summing  up  the  modern  practice  with  regard  to  the  filing  of  a 
Criminal  Information  cic  o^'cz'o,  %idX^%  {Digest  of  Criminal  Procedure,  1883, 
p.  126,  art.  198)  that  Informations  are  usually  filed  in  cases  of  misde- 
meanors having  a  tendency  to  disturb  the  public  peace  or  to  interfere 
with  good  government,  as,  for  instance,  cases  of  seditious  libel,  or  other 
libels  in  which  the  public  are  interested,  cases  of  official  corruption, 
fraud,  or  misconduct,  and  cases  of  bribery. 

Procedure  on  Ex  Officio  Information. — Before  exhibiting  an  Informa- 
tion ex  officio  the  Attorney-General  in  his  discretion  may  call  on  the 
defendant  to  show  cause  why  the  Information  should  not  be  exhibited 
(see  j9cr  Lord  Mansfield,  C.J.,  B.  v.  PhilUiJs,  1767,  4  Burr.  2090). 

The  Information  having  been  drawn  (usually  by  a  junior  counsel), 
settled  by  the  Attorney-General,  engrossed  on  parchment  and  signed  by 
the  Attorney-General,  is  filed  at  the  Crown  Office  without  any  rule  of 
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Court  or  recognisance  (see  further  as  to  the  practice,  Short  and  Mellor, 
Cr.  Of.  Pr.,  p,  278).  It  is  now  a  common  practice  when  an  Information 
is  filed  ex  officio  for  the  Master  of  the  Crown  Office  to  give  notice  thereof 
to  the  person  against  whom  it  is  filed  (see  Stephen,  Digest  of  Criminal 
Procedure,  1883,  p.  126,  note).  The  Information  may  be  amended  by  the 
Attorney-General  as  a  matter  of  right  at  any  time  even  after  demurrer 
or  plea  (see  B.  v.  Holland,  1791,  4  T.  E.  457 ;  2  R.  R.  439 ;  B.  v.  WUkes, 
1770,  4  Burr.  2528 ;  Shortt  on  Informaticms,  p.  11). 

The  Court  has  power  to  quash  an  ex  officio  Information  (see  Fountain's 
Case,  1663,  1  Sid.  152),  but  this  power  is  rarely,  if  ever,  exercised,  the 
Attorney-General,  as  above  stated,  having  power  to  amend,  or,  if  neces- 
sary, to  enter  a  nolle  prosequi,  and  prefer  a  new  charge  (see  Shortt  on 
InformatioTis,  p.  11). 

The  Practice  with  regard  to  the  trial  of  an  ex  officio  Information  is 
with  slight  exception  the  same  as  that  of  criminal  Information  not 
ex  officio  (see  post,  under  the  head  Procedure  on  Information). 

Criminal  Informations  not  Ex  Officio. — Filed  only  hy  Leave. — 
Criminal  Informations,  with  the  exception  of  those  filed  ex  officio,  can 
only  be  filed  by  leave  of  the  Court  upon  application. 

The  Statute  4  &  5  Will.  &  Mary,  c.  18,  after  reciting  that  Informa- 
tions had  of  late  been  maliciously  exhibited  and  prosecuted  in  the 
Court  of  King's  Bench  against  persons  in  all  counties  of  England  for 
trespasses,  batteries,  and  other  misdemeanors,  and  that  after  the  parties 
informed  against  had  appeared  to  such  Informations,  and  pleaded  to  the 
issue,  the  informers  frequently  abandoned  the  proceedings,  enacted  that 
Informations  for  any  of  the  above-mentioned  causes  should  not  be  ex- 
hibited or  filed  by  the  Clerk  of  the  Crown  in  the  Court  of  King's  Bench 
without  express  order  given  by  the  Court,  and  prohibited  the  Clerk 
of  the  Crown  from  issuing  any  process  upon  any  Information  until  the 
parties  exhibiting  the  Information  had  been  bound  by  recognisances  to 
effectually  prosecute  the  same.  The  Act  does  not  extend  to  Informations 
exhibited  ex  officio  (see  ihid.,  s.  6).  The  grounds  upon  which  an  Informa- 
tion may  be  granted  are  not  enumerated,  but  are  left  to  the  discretion 
of  the  Court  (see  B.  v.  Jolliffe,  1791,  4  T.  R.,  at  p.  290  ;  2  R.  R.  383). 

In  accordance  with  this  statute  it  is  now  provided  by  the  Crown  Office 
Rules,  1906,  r.  35,  that,  with  the  exception  of  ex  officio  Informations, 
no  Criminal  Information  is  to  be  exhibited,  received,  or  filed  at  the 
Crown  Office  without  express  order  of  the  King's  Bench  Division  in  open 
Court,  nor  is  any  process  to  be  issued  upon  any  Information,  other  than 
an  ex  officio  Information,  until  the  person  procuring  such  Information  to 
be  exhibited  has  filed  at  the  Crown  Office  a  recognisance  in  the  penalty 
of  £50  effectually  to  prosecute  such  Information,  and  to  abide  by  and 
observe  such  orders  as  the  Court  shall  direct.  Such  recognisance  is  to 
be  entered  into  before  the  King's  Coroner  and  Attorney,  or  the  Master 
of  the  Crown  Office,  or  a  justice  of  the  peace  of  the  county,  borough,  or 
place  in  which  the  cause  may  have  arisen  {ibid. ;  for  form  of  recognisance 
to  prosecute  a  criminal  Information,  see  C.  O.  R.,  1906,  Form  No.  27, 
post,  p.  216. 

Cases  in  which  Filed. — The  objects  of  Informations  filed  by  the  Master 
of  the  Crown  Office  upon  the  complaint  or  relation  of  a  private  subject 
are  enumerated  by  Blackstone  as  "  any  gross  and  notorious  misdemeanors, 
riots,  batteries,  libels,  and  other  immoralities  of  an  atrocious  kind,  not 
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peculiarly  tending  to  disturb  the  Government,  for  those  are  left  to  the 
care  of  the  Attorney-General,  but  which  on  account  of  their  magnitude 
or  pernicious  example  deserve  the  most  public  animadversion"  (see 
4  Com.,  ch.  xxiii.  s.  iii.). 

The  granting  of  leave  to  file  an  Information  is  entirely  in  the  dis- 
cretion of  the  Court  (see  per  Lord  Kenyon,  C.J.,  B.  v.  Jolliffe,  1791, 
4  T.  R,  at  p.  290 ;  2  R  E,  383).  But  the  extraordinary  intervention  by 
means  of  a  Criminal  Information  is  a  procedure  of  a  high  prerogative 
character  reserved  for  cases  of  public  importance  (see  per  Cockburn, 
C.J.,  R.  V.  Lord  Winchelsea,  1865,  cited  in  12  Q.  B.  D.,  at  p.  327). 

In  modern  practice  the  grounds  upon  which  the  Court  will  grant 
a  Criminal  Information  at  the  instance  of  a  private  individual  are  con- 
siderably more  restricted  than  formerly  (see  per  Lord  Coleridge,  C.J., 
B.  V.  Labouchere,  1884,  12  Q.  B.  D.,  at  p.  326;  B.  v.  Bussell,  1905, 
69  J.  P.  450,  at  p.  454).  At  the  present  time  leave  to  file  a  Criminal 
Information  will  be  granted  only  in  cases  of  misdemeanors  of  a  serious  and 
public  character;  such,  for  example,  as  libellous  attacks  upon  and  offences 
by  persons  in  some  public  or  official  position  (see  Shortt  on  Informations, 
p.  13;  Short  and  Mellor,  Cr.  Of.  Pr.,  p.  257). 

Libel. — The  granting  of  a  Criminal  Information  in  cases  of  libel  has 
been  said  to  be  usually  and  properly  confined  to  cases  of  libel  reflecting 
on  magistrates,  ministers,  public  officers,  and  persons  in  a  high  position, 
whose  character  was  of  such  public  importance  as  to  require  immediate 
vindication  (see  per  Lord  Blackburn,  B.  v.  Lord  Winchelsea,  1865,  ante). 
Thus  Informations  have  been  granted  in  respect  of  a  libel  on  a  member 
of  the  House  of  Lords  imputing  treason  and  reflecting  on  his  speeches 
in  the  House  {B.  v.  Haswell  and  Bate,  1780,  1  Doug.  K.  B.  387);  a  libel 
reflecting  on  the  official  conduct  of  a  town  clerk  {B.  v.  Waite,  1743, 
1  Wils.  22),  and  in  cases  of  libels  on  magistrates. 

Criminal  Informations  for  libel  have  been  granted  in  the  case  of 
libels  on  justices  of  the  peace  sitting  in  their  judicial  capacity,  or  other- 
wise performing  public  duties  (see  Ex  parte  Earl  of  Badnor,  1869,  33  J.  P. 
740 ;  Ex  parte  Hoshyns,  1869,  ihid.  68  ;  B.  v.  Masters,  1890,  6  T.  L.  K.  44; 
B.  v.  Bussell,  1905,  69  J.  P.  450). 

In  a  recent  case  {B.  v.  Bussell,  1905,  69  J.  P.  450)  in  which  the  modern 
practice  on  Criminal  Information  was  reviewed,  a  rule  nisi  was  obtained 
calling  upon  the  editor,  and  the  printer  and  publisher,  of  a  provincial 
newspaper  to  show  cause  why  a  Criminal  Information  should  not  be 
exhibited  against  them  for  publishing  certain  alleged  false  and  scandalous 
libels  in  that  newspaper  concerning  eight  of  the  justices  of  the  peace 
for  the  City  of  Liverpool.  After  argument  the  rule  was  made  absolute 
against  the  editor,  but  was  discharged  as  against  the  printer  and  pub- 
lisher, he  not  having  been  a  party  to  the  publication  of  the  article  in 
question.  Lord  Alverstone,  C.J.,  in  his  judgment,  stated  that  the  practice 
with  regard  to  a  Criminal  Information  had  of  recent  years  been  very 
properly  narrowed,  that  it  was  confined  to  special  cases,  and  should  only 
be  applied  in  order  to  protect  public  persons  in  the  discharge  of  their 
public  duties.  "If  this,"  continued  the  Lord  Chief  Justice,  "had  been 
a  case  of  honest  political  criticism  upon  the  conduct  of  an  individual,  or 
possibly  on  the  conduct  of  more  than  one  individual,  if  this  could  be 
regarded  and  read  by  the  ordinary  commonplace  man  as  being  a  mere 
discussion  as  to  the  way  in  which  judicial,  ov  quasi  judicial  functions  (the 
renewal  of  licences  or  the  refusal  to  renew  subject  to  compensation  under 


INFOEMATIONS  205 

the  Licensing  Act,  1904)  had  been  exercised,  I  should  be  very  slow  indeed 
to  allow  the  criminal  law  to  be  put  in  force  in  that  way.  But  it  seems 
to  me  that  what  we  have  to  consider  is  whether  we  should  sanction  a 
criminal  proceeding  of  this  kind  on  the  same  kind  of  ground  as  would 
be  considered  by  a  judge  at  chambers  if  it  had  been  an  indictment 
against  an  individual,  where  a  rule  has  been  obtained  to  issue  a  criminal 
proceeding  against  the  editor  or  proprietor  of  a  newspaper.  But  I  have 
said  before,  and  I  wish  to  repeat,  that  I  recognise  that  it  is  only  in 
exceptional  cases,  and  under  exceptional  circumstances,  this  protection 
ought  to  be  given.  I  decline  to  recognise  the  theory  that  no  protection 
should  be  offered  by  criminal  information  simply  because  people  are 
not  acting  in  a  judicial  capacity.  In  my  opinion  it  would  be  highly 
detrimental  to  the  public  interest  if  public  officials  called  on  to  perform 
public  acts  were  not  entitled  to  the  same  protection,  simply  because  the 
particular  act  which  they  then  were  doing  was  said  not  to  be  a  judicial 
act.  It  is,  in  fact,  inverting  the  proposition.  It  is  attempted  to  be 
argued  that  because  it  is  understood  there  is  protection  for  officials  when 
they  are  acting  judicially,  they  ought  not  to  be  protected  when  they  are 
not.  It  will  be  found  that  this  protection  has  been  accorded  where 
persons  are  discharging  public  duties  as  well  as  where  they  are  dis- 
charging judicial  duties.  ...  In  order  to  justify  the  Court  in  making  a 
rule  absolute  for  a  criminal  information,  the  persons  who  are  seeking 
the  protection  in  question  must  in  such  a  case  as  this  satisfy  the  Court 
that  they  were  exercising  a  public  duty  as  magistrates,  and  that  in  per- 
forming these  duties  they  were  discharging  duties  imposed  on  them  by 
statute.  ...  In  my  opinion  this  is  one  of  the  cases  in  which  for 
the  protection  of  public  men  in  the  discharge  of  a  public  duty  the 
remedy  by  criminal  information  still  remains." 

Though  formerly  Informations  were  frequently  granted  for  serious 
libels  on  private  individuals,  the  rule  to  be  collected  from  the  modern 
decisions  is  that  a  Criminal  Information  for  libel  can  only  be  granted  at 
the  suit  of  persons  who  are  in  some  public  office  or  position,  and  leave 
to  file  an  Information  for  libel  will  not  be  granted  at  the  suit  of  a 
private  person  (see  R  v.  Lahouchcre,  1884,  12  Q.  B.  D.  320,  where  the 
cases  on  the  subject  are  collected  and  reviewed).  In  that  case  an 
application  for  leave  to  file  a  Criminal  Information  in  respect  of  a  libel 
upon  a  deceased  foreign  nobleman  made  by  his  representative  was 
refused;  the  fact  that  the  applicant  was  not  resident  in  this  country 
appears  strongly  to  have  intluenced  the  discretion  of  the  Court  (see 
ibid.  322). 

An  application  for  a  Criminal  Information  in  cases  of  alleged  libel 
will  not  be  sanctioned  by  the  Court  if  resorted  to  for  the  purpose 
of  extorting  an  apology  (H.  v.  "  The  World,"  1876,  Cox  C.  C.  305),  and 
in  such  cases  the  counsel  who  applies  for  an  Information  must  give  an 
undertaking  on  the  part  of  the  prosecutor  that  it  shall  be  tried  and 
carried  to  its  legitimate  conclusion  (ibid.  p.  308). 

Informations  have  been  granted  for  libels  reflecting  on  a  society 
or  body  of  persons,  such  as  the  clergy  of  a  diocese  (E.  v.  Williams,  1822, 
5  Barn.  &  Aid.  595),  the  East  India  Company  (E.  v.  Jenmir,  1740,  7  Mod. 
401),  a  community  of  Portuguese  Jews  settled  in  England  (E.  v.  Osbom, 
1732,  5  Barn.  138),  the  justices  of  the  peace  for  a  county  (E.  v.  Aldcrton, 
1755,  cited  in  5  Barn.  &  Aid.  596 ;  E.  v.  Holloicay,  1785,  ibid.),  or  a 
bench  of  eight  justices  of  the  peace  for  a  city  {E.  v.  Etcssell,  1905^ 
69  J.  P.  450). 
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It  has  been  held  that  sec.  3  of  the  Newspaper  Libel  and  Eegistration 
Act,  1881,  44  &  45  Vict.  c.  60,  which  required  the  written  fiat  of  the 
Director  of  Public  Prosecutions  to  be  obtained  before  the  commence- 
ment of  any  criminal  prosecution  against  any  proprietor,  publisher,  or 
editor,  or  any  person  responsible  for  the  publication  of  a  newspaper,  for 
any  liljel  published  therein,  did  not  apply  to  a  Criminal  Information  for 
libel  filed  by  order  of  the  Court  (Yates  v.  The  Queen,  1885,  14  Q.  B.  D. 
648).  That  section  was  repealed  by  the  Law  of  Libel  Amendment  Act, 
1888,  51  &  52  Vict.  c.  64,  sec.  8  of  which  Act  requires  the  order  of  a 
judge  at  chambers  to  be  obtained  before  the  commencement  of  any  such 
criminal  prosecution.  It  would  seem  that  it  is  not  necessary  to  obtain 
such  an  order  before  commencing  a  prosecution  by  way  of  Criminal 
Information  (see  Short  and  Mellor,  Cr.  Of.  Fr.,  p.  262).  But  the 
Court  will  only  sanction  proceedings  for  libel  by  criminal  infor- 
mation in  exceptional  cases  (see  M.  v.  Russell,  1905,  69  J.  P.  450,  at 
p.  454). 

Offences  hy  Magistrates  and  Puhlie  Officers. — An  information  will  be 
granted  against  a  magistrate  in  respect  of  any  illegal  act  done  corruptly 
or  oppressively,  but  unless  it  be  shown  that  he  acted  from  a  dishonest, 
oppressive,  or  corrupt  motive,  leave  will  not  be  granted  for  a  Criminal 
Information  (see  B.  v.  Borron,  1820,  3  Barn.  &  Aid.  432 ;  22  K.  E.  447 ; 
and  C.  0.  K.,  1906,  r.  37 ;  see  also  B.  v.  Williams,  1762,  3  Burr.  1317 ; 
Ex  parte  Fentiman,  1834,  2  Ad.  &  E.  127 ;  B.  v.  Jackson,  1787,  1  T.  E. 
653 ;  1  E.  E.  343 ;  B.  v.  Barker,  1800,  1  East  186 ;  B.  v.  Williamson, 
1820,  3  Barn.  &  Aid.  582).  When  there  is  gross  misbehaviour  on  the 
part  of  justices  which  could  not  be  attributed  to  mistake  or  ignorance 
of  law,  an  Information  may  be  obtained  (see  B.  v.  Brooke,  1788,  2  T.  E. 
190),  e.g.  for  extortion  (B.  v.  Jones,  1742,  1  Wills.  7),  improper  convic- 
tion of  an  innocent  person  by  a  magistrate  (B.  v.  Webster,  1789,  3  T.  E. 
388 ;  B.  V.  Saunders,  1847,  10  Q.  B.  484),  or  a  decision  by  a  justice  in  a 
case  in  which  he  is  directly  interested  (B.  v.  Davis,  1772,  Lofft,  62 ;  B.  v. 
Whately,  1829,  4  M.  &  E.  431),  for  improperly  refusing  or  granting 
licences  {B.  v.  Williams,  1762,  3  Burr.  1317;  B.  v.  Hann  and  Frice, 
1765,  ihid.  1716;  B.  v.  Holland  and  Foster,  1787,  1  T.  E.  692),  for 
appointing  overseers  from  a  corrupt  and  improper  motive  {B.  v.  JJ.  of 
Somersetshire,  1822,  1  D.  &  E.  443),  for  corruptly  and  wilfully  making 
a  false  return  to  a  mandamus  {B.  v.  Scotland,  1735,  Lee  t.  Hard.  184; 
B.  v.  Fettiward,  1769,  4  Burr.  2452 ;  B.  v.  J  J.  of  Lancashire,  1822, 
1  D.  &  E.  485),  or  for  neglect  of  duty  in  not  using  force  to  repress  a 
riot  {B.  V.  Heming,  1833,  5  Barn.  &  Adol.  666). 

So  also  an  Information  will  lie  against  persons  holding  public  office 
or  in  some  public  position  in  respect  of  wilful  misconduct  or  breach  of 
duty  in  such  office  or  position  (see  B.  v.  Herbert,  1759,  2  Ken.  (Ld.)  466  ; 
B.  V.  Watson,  1743,  1  Wils.  41;  B.  v.  Tarrant,  1767,  4  Burr.  2106; 
B.  V.  Bohe,  1835,  2  Stra.  999 ;  see,  however,  B.  v.  Compton,  1783,  Cald. 
246,  and  B.  v.  Jennings,  1845,  2  D.  &  L.  741).  An  Information  was 
granted  against  Highway  Commissioners  for  acts  exceeding  their  powers 
{B.  V.  Bogers,  1758,  2  Ken.  (Ld.)  373),  and  against  the  inhabitants  of  a 
parish  for  non-repair  of  a  road  where  an  indictment  had  been  thrown 
out  by  the  Grand  Jury  {B.  v.  Tlu  Inhabitants  of  Upton  St.  Leonards, 
1847,  10  Q.  B.  827).  The  refusal  to  accept  an  office  of  a  public  nature, 
e.g.  high  sheriff  {B.  v.  Woodrow,  1788,  2  T.  E.  731 ;  but  see  B.  v.  Gros- 
^enor,  1743,  1  Wils.  18 ;  and  B.  v.  Shacklington,  1735,  Andr.  201,  note), 
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or  mayor  {B.  v.  Denison,  1758,  2  Ken.  (Ld.)  259),  has  also  been  prose- 
cuted by  Information. 

Offences  agaiTist  the  Administration  of  Justice. — Offences  tending  to 
pervert  or  interfere  with  the  administration  of  justice,  such  as  the 
publication  by  a  defendant  of  handbills  to  influence  a  jury  (see  R.  v. 
Jolliffe,  1791,  4  T.  K.  285 ;  2  E.  R.  383 ;  see  also  B.  v.  Phillips,  1764, 
3  Burr.  1564);  conspiring  to  obtain  a  false  verdict  (see  R.  v.  Opie 
and  Dodge,  1670,  1  Saund.  486) ;  bribery  of  a  juror  {R.  v.  Yoking,  cited 
2  East,  14) ;  attempting  to  persuade  witnesses  not  to  appear  and  give 
evidence  {R.  v.  Lawley,  1731,  2  Stra.  904),  may  be  the  subject  of 
Criminal  Informations,  but  such  cases  are  usually  treated  as  contempts 
of  Court  (see  Contempt  of  Court  ;  see  also  Embracery). 

Conspiracy,  etc. — Criminal  Informations  lie  in  some  cases  of  con- 
spiracy to  do  unlawful  acts  (see  R.  v.  Green,  1781,  3  Doug.  K.  B.  36, 
where  several  unreported  cases  are  referred  to;  R.  v.  Lynn,  1733, 
2  Barn.  242),  such  as  a  conspiracy  to  raise  the  price  of  necessaries  of 
life  {weeper  Lord  Mansfield,  R.  v.  Norris,  1758,  2  Ken.  (Ld.)  301),  or  a 
conspiracy  by  certain  traders  to  ruin  rivals  (see  R.  v.  Hadley,  1774, 
6  Went.  Prec.  439 ;  see  also  R.  v.  Leigh,  1774,  ibid.  443). 

Election  Offences. — The  offences  of  rioting  or  intimidation  at  parlia- 
mentary elections  (see  the  Corporation  of  Bewdley's  Case,  1708,  Holt 
Eep.  353),  and  bribery  or  attempting  to  bribe  at  parliamentary  elections 
(see  R.  v.  Pitt,  1762,  3  Burr.  1335 ;  R.  v.  Ishenvood,  1758,  2  Ken.  (Ld.) 
202 ;  R.  v.  Taylor,  1700, 12  Mod.  314),  have  been  prosecuted  by  Criminal 
Information ;  so  also  have  similar  offences  at  the  election  of  the  mayor 
of  a  borough  (see  R.  v.  Plympton,  1724,  2  Eaym.  (Ld.)  1377;  R.  v. 
Spinage,  cited  in  Black.  W.,  at  p.  383 ;  R.  v.  Mayor  of  Tiverton,  1723, 
8  Mod.  186).  There  is  now,  however,  statutory  provision  for  the  prose- 
cution of  such  offences  (see  Corrupt  Practices).  The  expression 
"  indictment "  as  used  in  the  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883,  46  &  47  Vict.  c.  51,  includes  Information  (see  s.  64). 

Bribery. — The  offence  of  bribery  at  common  law  is  punishable  on 
Information  (see  R.  v.  Vaughan,  1769,  4  Burr.  2494;  see  also  the 
article  Bribery). 

Breach  of  the  Peace. — Leave  to  file  an  Information  has  been  given  in 
some  cases  of  rioting,  riotous  assembly,  or  assault  tending  to  the  dis- 
turbance of  the  public  peace  (see  B.  v.  Wroughton,  1765,  3  Burr;  1683 ; 
B.  V.  Hunt,  1754,  1  Ken.  (Ld.)  108 ;  Prynn's  Case,  1690,  5  Mod.  459 ; 
B.  V.  Oioilt,  1840,  11  Ad.  &  E.  587);  in  the  case  of  rioting  and  con- 
spiracy to  ruin  trade  {B.  v.  Hadley,  6  Went.  Prec.  439),  or  to  injure  an 
individual  {B.  v.  Leigh,  ibid.  443) ;  sending  a  challenge  tending  to  pro- 
voke a  breach  of  the  peace  {B.  v.  Morgan,  1780,  1  Doug.  K.  B.  314; 
B.  V.  Younghusband,  1835,  4  Nev.  &  M.  850 ;  but  see  B.  v.  Hankey, 
1757,  1  Burr.  316 ;  B.  v.  WUlett,  1795,  6  T.  E.  294 ;  B.  v.  LarrUn, 
1837,  7  Ad.  &  E.  277 ;  B.  v.  Kieman,  1855,  1  Cox  C.  C.  6). 

Modem  Practice  as  to  Granting  Criminal  Informations. — The  fore- 
going cases  are  merely  intended  to  be  merely  illustrative  of  the  type  of 
cases  in  which  leave  to  file  a  Criminal  Information  has  been  obtained. 
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They  do  not,  however,  in  any  sense,  present  an  exhaustive  category,  for 
the  jurisdiction  in  granting  leave  for  a  Criminal  Information  is  dis- 
cretionary, and  the  Court  may  grant  leave  in  any  case  of  serious  mis- 
demeanor if  the  circumstances  be  such  as,  in  the  opinion  of  the  Court, 
demand  the  exercise  of  the  extraordinary  remedy.  But  it  is  an  invari- 
able principle  not  to  grant  a  rule  for  a  Criminal  Information  upon 
evidence  which  would  not  justify  a  Grand  Jury  in  finding  a  true  bill  of 
indictment  for  the  same  offence  (see  i^er  Lord  Denman,  C.J.,  Ex  parte 
Williams,  1841,  5  Jur.  1133).  Nor,  in  general,  will  a  rule  be  granted 
against  any  person  for  an  illegal  act  committed  by  him  under  a  bond- ' 
fide  conviction  that  he  was  exercising  a  legal  right  (see  Stephen,  Digest 
of  Criminal  Procedure,  art.  206).  And  Informations  may  be  refused  on 
the  ground  that  there  is  some  other  adequate  remedy,  civil  or  criminal 
(see  E.  V.  Watson,  1788,  2  T.  E.  199 ;  1  E.  R.  461 ;  B.  v.  Lord  Vane, 
1747,  1  Black.  W.  18 ;  E.  v.  Churchtaardejis  of  St.  Botolyh,  1763,  ibid. 
443;  E.  V.  Ford,  1728,  2  Stra.  1130);  that  the  applicant  has  elected  to 
pursue  some  other  remedy  (see  E.  v.  Fielding,  1759,  2  Burr.  719 ;  E.  v. 
Sparro^v,  1788,  2  T.  E.  198 ;  1  E.  E.  459 ;  E.  v.  Marshall,  1855,  4  El.  & 
Bl.  475;  see,  however,  Ee  Gioilt,  1840,  11  Ad.  &  E.  587);  that  the 
matter  is  too  trivial  to  be  the  subject  of  a  Criminal  Information  (see 
E.  V.  Prohy,  1756,  1  Ken.  (Ld.)  250);  that  the  applicant  is  equally 
guilty  (see  E.  v.  Peach,  1758,  1  Burr.  548  ;  see  also  E.  v.  Wroughton, 
1765,  3  Burr.  1683);  or  that  there  has  been  unreasonable  delay  that 
cannot  be  accounted  for  (see  E.  v.  Eolinson,  1764,  1  Black  W.  542 ; 
E.  y.  Murray,  1837,  1  Jur.  37 ;  see  also  C.  0.  E.,  1906,  r.  37).  As  to  the 
general  reasons  for  refusing  to  grant  Informations,  see  jper  Lord  Mans- 
field, C.J.,  E.  V.  Eohinson,  1764,  1  Black.  W.  542. 

The  power  of  the  Court  upon  motion  to  grant  leave  for  a  Criminal 
Information  is,  in  fact,  in  modern  times  used  very  sparingly,  chiefly  in 
cases  of  misdemeanor  by  or  against  official  persons  or  libels  on  public 
men  (see  Stephen,  General  View  of  the  Criminal  Lato  of  England,  2nd  ed., 
1890,  p.  165;  see  also  E.  v.  Eussell,  1905,  69  J.  P.  450,_^jcr  Lord  Alver- 
stone,  C.J.).  And,  though  a  rule  for  a  Criminal  Information  may  be 
granted  for  any  misdemeanor.  Sir  James  Stephen  in  epitomising  the 
practice  states  {Digest  of  Criminal  Procedure,  1883,  p.  131,  art.  206) 
that  it  is  usually  only  granted  in  cases  of  libels  on  private  individuals 
when  attended  with  circumstances  of  aggravation;  and  illegal  acts 
committed  by  magistrates,  or  inferior  public  officers,  from  corrupt  or 
vindictive  motives,  and  not  merely  from  ignorance  or  mistake. 

Procedure  on  Information. — The  filing  of  an  ex-officio  Information 
by  the  Attorney-General  or  Solicitor-General  has  already  been  noticed 
(see  ante).  It  is  now  proposed  to  consider  briefly  the  practice  in  obtain- 
ing leave  to  file  a  Criminal  Information  by  a  private  prosecutor.  The 
subsequent  procedure  is,  in  nearly  all  respects,  the  same  in  both  classes 
of  Informations,  and  they  will  therefore  be  treated  together,  any  points 
of  difference  being  indicated. 

Application  for  Criminal  Information. — As  a  general  rule,  notice  of 
intention  to  apply  for  a  Criminal  Information  is  not  necessary.  But  no 
application  can  be  made  for  a  Criminal  Information  against  a  justice  of 
the  peace  for  misconduct  in  his  magisterial  capacity,  unless  a  notice 
containing  a  distinct  statement  of  the  grievances,  or  acts  of  misconduct 
complained  of,  has  been  served  personally  upon  him,  or  left  at  his 
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residence,  with  some  member  of  his  household,  six  days  before  the  time 
named  in  it  for  making  the  application  (C.  0.  E.,  1906,  r.  36 ;  see  also 
M.  V.  Heming,  1833,  5  Barn.  &  Adol.  666 ;  Ex  parte  Fentiman,  1834, 
2  Ad.  &  E.  127 ;  and  for  form  of  notice,  see  C.  0.  R,  1906,  Form  No. 
29,j9os^,  p.  216). 

The  application  for  a  Criminal  Information  must  be  made  to  a 
Divisional  Court  by  a  motion  for  an  order  nisi,  within  a  reasonable  time 
after  the  offence  complained  of  (C.  O.  R,  1906,  r.  37 ;  see  also  R.  v. 
RoUnson,  1764,  1  Black.  W.  542 ;  R.  v.  Murray,  1837,  1  Jur.  37 ;  R.  v. 
Eext,  1840,  4  Jur.  339 ;  R.  v.  Harris,  1844,  13  L.  J.  M.  C.  162). 

Where  an  application  is  made  for  an  Information  against  a  justice  of 
the  peace  for  misconduct  in  his  magisterial  capacity,  the  applicant  must 
depose  on  affidavit  to  his  belief  that  the  defendant  was  actuated  by 
corrupt  motives,  and  further,  if  for  an  unjust  conviction,  that  the 
defendant  is  innocent  of  the  charge  (C.  O.  R,  1906,  r.  37 ;  see  also  R.  v. 
Jackson,  1787,  1  T.  R  653 ;  1  K.  R  343 ;  R.  v.  WUHanison,  1820,  3  Barn. 
&  Aid.  582 ;  Ex  parte  Fentiman,  1834,  2  Ad.  &  E.  127 ;  R.  v.  Athay,  1758, 
2  Burr.  653 ;  R.  v.  Webster,  1789,  3  T.  E.  388). 

As  to  the  form,  contents,  stamping,  swearing,  and  filing  of  the 
affidavits  used  on  the  application,  see  C.  0.  E.,  1906,  rr.  5-11. 

An  exculpatory  affidavit  is  generally  necessary  from  the  person 
complaining  (see  R.  v.  Athay,  1758,  2  Burr.  653 ;  R.  v.  Hasxvdl,  1780, 
1  Doug.  K.  B.  387),  but  there  are  some  exceptional  cases  in  which  it  is 
not  required  (see,  for  example,  R.  v.  Denison,  Lofit,  148 ;  R.  v.  Williams, 
1822,  5  Barn.  &  Aid.  595 ;  24  E.  E.  480 ;  see  also  R.  v.  Ham^ell,  1780, 
1  Doug.  K.  B.  387).  When  the  application  is  against  a  magistrate  the 
applicant  must  depose  to  his  innocence  of  the  otlences  charged,  and,  in 
a  case  of  libel,  expressly  deny  the  truth  of  all  the  imputations  (see  R.  v. 
Athay,  1758,  2  Burr.  653;  R.  v.  Bickerton,  1722,  1  Stra.  498).  The 
affidavits  must  afford  such  evidence  as  would  enable  a  Grand  Jury  to 
find  a  true  bill  on  indictment  (see  R.  v.  WUldt,  1795,  6  T.  E.  294). 

The  application  by  motion  to  the  Divisional  Court  for  a  Criminal 
Information  must  be  made  by  counsel,  and  a  prosecutor  will  not  be 
heard  in  person  (see  R.  v.  J  J.  of  Lancashire,  1819,  1  Chit.  Eep.  K.  B. 
602 ;  22  R  E.  823 ;  R.  v.  Brice,  1819,  2  Bam.  &  Aid.  606  ;  Ex  parte  PUt, 
1833,  2  D.  R  C.  439). 

Cause  may  be  shown  against  the  granting  of  the  rule  nisi,  and  defences 
may  be  raised  at  the  hearing.  In  a  recent  case  a  rule  nisi  for  a  Criminal 
Information  which  had  been  granted  against  two  individuals  was  made 
absolute  as  against  one  of  them,  and  discharged  as  against  the  other 
(R.  V.  Russell,  1905,  69  J.  P.  450,  at  p.  455).  If  no  cause  be  shown,  the 
order  will  be  made  absolute  upon  the  affidavit  of  service.  If  the  order 
is  made  absolute  it  must  be  drawn  up  at  the  Crown  Office.  The  next 
step  is  the  drawing  up  and  engrossing  of  the  Information.  The  Informa- 
tion is  usually  settled  by  counsel. 

No  appeal  lies  from  the  decision  of  the  Divisional  Court  in  granting 
or  refusing  an  order  nisi  for  a  Criminal  Information,  or  in  discharging, 
or  making  absolute,  such  an  order.  It  being  a  criminal  matter,  the  only 
appeal  is  for  error  on  the  face  of  the  record  (see  Error  ;  see  also  R.  v. 
Steel,  1876,  2  Q.  B.  D.  37). 

Form  of  Information. — The  Forms  of  Criminal  Information  and  of 
ex  officio  Information  by  the  Attorney-General  given  in  the  Appendix 
to  the  Crown  Office  Eules,  1906  (Forms  Nos.  30  and  31),  should  be 
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followed  as  closely  as  possible.     These  forms  will  be  found  set  out, 
'post,  p.  217. 

With  the  exception  of  the  formal  parts,  a  Criminal  Information  is 
drawn  in  the  same  way  as  an  indictment  for  the  same  offence,  and  the 
same  certainty  is  required  as  in  an  indictment  (see  Bacon,  Abr.,  tit. 
"  Informations  "  (C) ;  2  Hawk,,  Pleas  of  the  Crown,  chap.  26,  s.  4).  Subse- 
quently it  is  engrossed  on  parchment  like  an  indictment,  and  then  signed 
by  the  Master  of  the  Crown  Otiice  and  filed  at  the  Crown  Office.  Before 
process  can  issue  upon  the  Information  recognisances  must,  as  before 
stated,  be  entered  into  and  filed  at  the  Crown  Office  to  ensure  its  pro- 
secution (see  C.  0.  R,  1906,  r.  35 ;  see  also  E.  v.  Brooke,  1788,  2  T.  E. 
190). 

Appearance. — The  defendant  to  the  Information  must  enter  or  cause 
to  be  entered  in  a  book  at  the  Crown  Office  an  appearance  to  the 
Information  (see  C.  0.  R.,  1906,  r.  72). 

The  prosecutor  may,  as  against  any  defendant  to  an  Information, 
obtain  a  certificate  from  one  of  the  officers  of  the  Crown  Office  of  an 
Information  having  been  tiled  (see  ibid.,  r.  75 ;  for  form  of  such  certifi- 
cate, see  ibid..  Forms  Nos.  41  {post,  p.  218)  and  42).  Upon  production  of 
such  certificate  to  a  judge  he  may,  if  necessary,  issue  a  warrant  under 
his  hand  to  apprehend  the  defendant,  and  cause  him  to  be  brought 
before  him,  or  some  other  judge,  or  a  justice  of  the  peace,  to  be  dealt 
with  according  to  law  {ibid.,  r.  76 ;  for  form  of  warrant,  see  ibid.,  Forms 
Nos.  43  and  44,  post,  p.  219).  If  it  be  proved  upon  oath  before  such 
judge  or  justice  that  the  person  apprehended  and  brought  before  him  is 
the  person  charged  and  named  in  the  Information,  he  may,  without 
further  inquiry  or  examination,  be  committed  to  prison  by  a  warrant,  or 
admitted  to  bail  {ibid.,  r.  77 ;  and  for  form  of  warrant,  see  ibid..  Form 
No.  45). 

Attachment,  etc. — When  any  Information  is  filed,  and  the  defendant 
is  under  terms  to  appear  immediately,  and  does  not  enter  an  appearance, 
the  prosecutor  may  serve  a  notice  upon  him  to  appear  within  five  days, 
and  in  default  of  appearance  may  move  the  Court  ex  parte  for  leave  to 
enter  an  appearance  for  him,  or  if  the  notice  was  personally  served  for 
an  attachment  {ibid.,  r.  79).  As  to  the  defendant  obtaining  bail  to  avoid 
arrest,  see  ibid.,  r.  80 ;  and  as  to  bail  after  arrest,  ibid.,  r.  81.  As  to 
entry  of  appearance  to  the  Information  and  plea  where  the  defendant  is 
in  custody  for  want  of  bail,  see  ibid.,  r.  82. 

A  subpoena  to  answer  the  Information  may  be  issued  against  the 
defendant  instead  of  applying  for  a  warrant,  and  this  is  the  usual 
practice  (see  ibid.,  r.  84 ;  for  form  of  subpoena,  see  ibid..  Form  No.  bl,post, 
p.  223) ;  and  if  the  defendant  does  not  appear  within  four  days  after  the 
day  named  in  the  subpoena  to  answer,  the  prosecutor,  upon  filing  an 
affidavit  of  service,  may  issue  a  writ  of  attachment  {ibid.,  r.  85 ;  for 
form  of  affidavit  of  service  to  answer  an  Information,  and  for  form  of 
writ  of  attachment  to  answer  an  Information,  see  ibid.,  Forms  Nos.  53 
and  54,  p)ost,  p.  224-5). 

Proceedings  in  outlawry  may  be  taken  to  compel  an  appearance  to 
an  Information,  but  are  now  rarely,  if  ever,  resorted  to  (see  the  article 
Outlawry;  see  also  C.  O.  E.,  1906,  rr.  88-110). 

Discharge  of  Defendant. — ^When  the  defendant  is  detained  in  prison 
for  want  of  bail  for  his  appearance  to  the  Information,  and  the  prosecutor 
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does  not  proceed  within  one  calendar  month  after  the  commitment,  the 
defendant  after  the  expiration  of  that  time  must  be  discharged  by  order 
of  the  Court  or  a  judge  upon  entering  a  common  appearance  to  the 
Information,  unless  good  cause  is  shown  to  the  contrary ;  the  defendant 
or  his  solicitor  must  give  eight  days'  notice  of  his  intention  to  apply  for 
such  order  {ibid.,  C.  0.  R,  1906,  r.  33). 

Pleadings. — The  rules  as  to  pleading  on  an  Information  as  prescribed 
by  the  Crown  Office  Rules,  1906,  are  as  follows : — 

Every  pleading  other  than  a  plea  of  guilty  or  not  guilty  to  an 
Information,  must  be  intituled :  "  In  the  High  Court  of  Justice,  King's 
Bench  Division,"  and  dated  of  the  day  of  the  month  and  the  year  when 
the  same  was  pleaded,  and  must  bear  no  other  time  or  date.  It  must 
be  written  or  printed  on  paper,  and  a  copy  must  be  delivered  to  the 
opposite  party  and  be  filed  at  the  Crown  Office  {ibid.,  r.  117). 

All  the  proceedings  are  to  be  entered  on  the  record  made  up  for 
trial,  and  on  the  judgment  roll,  under  the  date  of  the  month  and  year 
when  the  same  respectively  took  place,  and  without  reference  to  any 
other  time  or  date,  unless  otherwise  specially  ordered  by  the  Court  or  a 
judge  {ibid.,  r.  118). 

Every  special  plea  or  demurrer  must  be  in  writing  and  if  settled  by 
counsel  signed  by  him,  and  if  not  so  settled  shall  be  signed  by  the  solicitor 
or  the  party  if  he  defends  in  person  {ibid.,  r.  119). 

An  order  to  plead,  reply,  rejoin,  join  in  demurrer  or  in  error,  or 
plead  subsequent  pleadings  in  all  prosecutions  by  way  of  information 
must  be  given,  and  such  order  may  be  drawn  up  and  served  as  well 
during  the  sittings  as  in  vacation ;  and  every  such  order  expires  as 
follows,  that  is  to  say,  every  order  to  plead,  in  ten  days  next  after  service 
thereof,  unless  the  time  be  extended  by  order  of  the  Court  or  a  judge, 
and  every  order  to  reply,  rejoin,  join  in  demurrer,  or  in  error,  or  plead 
subsequent  pleadings  in  eight  days  next  after  service  thereof,  unless 
the  time  be  extended  as  aforesaid  {ibid.,  r.  120). 

On  the  appearance  of  a  defendant  to  any  Information,  an  order  to 
plead  may  be  drawn  up  at  the  Crown  Office  by  the  prosecutor  or  his 
solicitor  {ibid.,  r.  121). 

Time  in  which  to  plead  may  be  extended  on  application  by  summons 
to  a  judge  at  chambers,  upon  such  terms  and  for  such  time,  as  the  judge 
in  his  discretion  may  think  fit  {ibul.,  r.  122). 

See  also  Abatement  ;  Demurrer  ;  Justification  ;  Libel  ;  Plea. 
As  to  pleadings  in  Quo  Warranto,  see  the  article  Quo  Warranto. 

Notice  of  Tried. — Notice  of  trial  must  be  given  before  entering  the 
record  for  trial  (C.  0.  R,  1906,  r.  140).  The  notice}  of  trial  must  state 
the  place  at  which  the  trial  is  to  be  held,  c.fj.  London  or  Middlesex,  or 
at  the  assizes,  and  the  day  on  or  after  which  the  record  is  to  be  tried 
{ibid.,  r.  137 ;  see  also  rr.  152,  153).  Ten  days'  notice  of  trial  must  be 
given  in  all  cases,  unless  a  longer  notice  be  ordered  by  the  Court  or  a 
judge,  or  the  party  to  whom  it  is  given  consents  to  take  short  notice 
of  trial,  i.e.  at  least  four  days'  notice  {ibid.,  r.  139).  If  the  prosecutor 
or  relator  does  not,  within  six  weeks  after  issue  joined,  or  within  such 
extended  time  as  may  be  allowed,  give  notice  of  trial,  the  defendant 
may  give  such  notice,  and  when  the  defendant  is  bound  by  recognisance 
to  give  notice  of  trial,  the  prosecutor  may  in  all  cases  give  notice  by 
proviso  {ibid.,  r.  38). 
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Entering  Record  for  Trial. — If  the  prosecutor  or  relator,  after  having 
given  notice  of  trial  for  London  or  Middlesex,  does  not  enter  the  record 
within  six  days,  the  party  to  whom  notice  may  have  been  given  is  at 
liberty  to  enter  it  with  the  leave  of  a  Court  or  judge.  The  record  is 
entered  for  trial  in  the  same  way  as  actions  are  entered  for  trial.  For 
form  of  record  of  Criminal  Information  for  trial,  see  C.  0.  E.,  1886,  Form 
No.  92,  post,  p.  229,  and  for  form  of  record  of  ex  officio  Information  for 
trial,  see  ibid.,  Form  No.  93,  post,  230. 

If  an  ex  officio  Information  is  not  brought  on  for  trial  within  twelve 
months  after  the  plea  of  not  guilty  has  been  pleaded,  the  defendant  may, 
on  application  to  the  Court  in  which  the  prosecution  is  pending,  obtain 
an  order  authorising  him  to  bring  on  the  trial,  and  he  may  bring  on  the 
trial  accordingly,  unless  a  nolle  prosequi  has  been  entered  (see  the  Plead- 
ing in  Misdemeanor  Act,  1819,  60  Geo.  iii.  and  1  Geo.  iv.  c.  4,  s.  9). 

Where  the  prosecutor  on  any  Information  not  ex  officio  does  not 
proceed  to  trial  within  a  year  after  issue  joined,  or  if  the  prosecutor 
causes  a  nolle  prosequi  to  be  entered,  the  Court  on  motion  may  award 
the  defendant  his  costs  to  the  amount  of  the  recognisance  entered  into 
by  the  prosecutor  on  filing  the  Information  (see  C.  0.  E.,  1906,  r.  38). 

Trial. — The  trial  of  an  Information  is  conducted  in  the  same  manner 
as  the  trial  of  an  indictment  at  assizes,  and  the  rules  as  to  procedure 
and  evidence  are  the  same  (see  B.  v.  Purnell,  1748,  1  Wils.  239).  The 
trial  is  in  the  King's  Bench  Division,  on  the  civil  side,  or  in  the  Nisi 
Prius  Court  at  assizes,  before  a  judge  and  a  common  or  special  jury. 
A  special  jury  may  be  obtained  either  by  the  prosecutor  or  the  defendant 
upon  giving  a  similar  notice  to  that  required  in  civil  cases  (see  C.  0.  E., 
1906,  r.  147). 

Tlie  Attorney-General  may  in  the  case  of  an  ex  officio  Information 
demand  a  trial  at  bar  (see  R  v.  Johnson,  1725,  1  Stra.  644),  but  a  trial  at- 
bar  can  only  be  had  by  order  of  the  Court  (see  C.  0.  E.,  1906,  r.  150). 
As  to  the  practice  in  the  cases  of  trials  at  bar,  which  are  now  extremely 
rare,  see  the  Crown  OfBce  Eules,  1906,  rr.  150-155  ;  see  also  Bar, 
Trial  at. 

The  Attorney-General  at  the  trial  of  an  ex  officio  Information  has  the 
right  of  reply,  but  he  has  not  got  this  right  when  he  appears  for  a  private 
prosecutor  (see  R.  v.  Home,  1777,  20  St.  Tri.,  at  p.  660;  see  also  R.  v. 
Bell,  1829,  Moo.  &  M.  440). 

Acquittal. — Where  on  the  trial  of  the  Information  the  defendant  is 
acquitted  by  the  jury,  even  where  there  has  been  a  misdirection,  no  new 
trial  can  be  obtained,  it  being  the  settled  practice  that  in  all  cases  of  a 
criminal  nature  where  the  defendant  is  in  danger  of  imprisonment  no 
new  trial  will  be  granted  if  the  defendant  having  stood  in  that  danger 
has  been  acquitted  (see  R.  v.  Duncan,  1881,  7  Q.  B.  D.  199,  where  it 
was  held  that  upon  the  trial  of  an  indictment  where  the  defendant  was 
acquitted,  a  new  trial,  on  the  ground  of  misreception  of  evidence,  mis- 
direction, and  that  the  verdict  was  against  the  weight  of  evidence,  could 
not  be  granted). 

The  acquittal  of  the  defendant  at  the  trial,  therefore,  terminates  the 
proceedings  on  the  Information. 

Sentence. — ^Where  on  the  trial  of  an  Information  the  defendant  is 
convicted,  if  it  be  an  ex  officio  Information  the  Attorney-General  has  the 
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right  to  elect  whether  sentence  shall  be  passed  by  the  judge  who  tried 
the  case  or  shall  be  postponed  to  the  ensuing  term  (see  C.  0.  K.,  1906, 
r.  162).  But  in  the  case  of  a  conviction  on  the  trial  of  an  Information 
by  a  private  prosecutor,  sentence  must  be  passed  by  the  King's  Bench 
Division  (see  Shortt  on  Informaticms,  p.  86). 

A  defendant  who  on  the  trial  of  an  Information  has  been  found  guilty 
must,  as  a  general  rule,  be  personally  present  in  Court  at  the  time 
when  sentence  is  pronounced  (see  R.  v.  Hann  and  Pi'ice,  1765,  3  Burr. 
1786),  though  under  special  circumstances,  where  a  fine  only  will  be 
inflicted,  leave  may  be  obtained  on  motion  to  dispense  with  liis  personal 
appearance  (see  Shortt  on  Inforiniations,  p.  92 ;  Cole  on  InforTncUions, 
p.  100). 

As  to  bringing  up  a  defendant  for  judgment  who  after  conviction  is 
committed  or  detained  for  want  of  bail,  see  C.  0.  R.,  1906,  r.  34 ;  and  as 
to  notice  to  the  defendant  to  appear  to  receive  sentence  where  he  is  not 
under  recognisance,  'ihid.,  rr.  166,  167). 

When  a  defendant  is  brought  up  for  sentence  on  an  Information, 
affidavits  in  mitigation  (see  R.  v.  Burdett,  1821,  4  Barn.  &  Aid.  314; 
23  R.  K.  284)  or  in  aggravation  (see  R.  v.  Sharpness,  1786,  1  T.  R  228 ; 
1  R.  R.  417 ;  see  also  R.  v.  Pinkerton,  1802,  2  East,  357)  may  be  used. 
After  the  notes  of  the  trial  have  been  read,  the  affidavits,  if  any,  pro- 
duced on  part  of  the  defendant  are  to  be  read,  and  then  any  affidavits 
produced  on  part  of  the  prosecution,  after  which  the  counsel  for  the 
defendant  is  heard,  and  lastly  the  counsel  for  the  prosecution  (see  C.  0.  R, 
1906,  r.  170 ;  see  also  R.  v.  Bunts,  1788,  2  T.  R  683 ;  R.  v.  Dignam, 
1837,  7  Ad.  &  E.  593).  The  procedure  on  sentence  of  a  defendant  after 
judgment  by  default  varies  slightly.  The  prosecutor's  affidavits  must 
be  first  read,  then  the  defendant's  affidavits,  after  which  the  counsel  for 
the  prosecution  is  heard,  and  lastly  the  counsel  for  the  defendant  (see 
C.  0.  R,  1906,  r.  171).  Where  no  affidavits  are  produced,  the  counsel 
for  the  defendant  is  to  be  first  heard,  and  then  the  counsel  for  the 
prosecutor  (ibid.,  r.  172). 

Entry  of  Verdict,  etc. — Upon  every  trial  of  an  Information,  whether 
at  the  assizes  or  at  the  sittings  in  London  or  Middlesex,  the  Associate, 
Clerk  of  Assize,  or  Master  must  enter  in  a  book  to  be  kept  for  that 
purpose  the  verdict  of  the  jury,  and  all  such  findings  of  fact,  if  any,  as 
the  judge  may  direct  to  be  entered,  the  directions,  if  any,  of  the  judge 
as  to  judgment,  the  certificates,  if  any,  granted  by  the  judge,  and  the 
sentence  of  the  judge  if  then  passed  (C.  O.  R.,  1906,  r.  161).  A  certifi- 
cate, signed  by  the  Associate,  of  such  verdict,  finding,  or  direction, 
judgment,  or  sentence  must  be  filed  at  the  Crown  Office  by  the  Associate, 
and  judgment  upon  the  postea  may  be  entered  at  the  Crown  Office  after 
the  expiration  of  the  time  limited  for  applying  for  a  new  trial,  or  for 
entering  judgment,  non  obstante  veredicto,  or  arresting  judgment,  unless 
otherwise  ordered  (ibid.;  for  form  of  certificate,  ibid.,  Form  No.  103, 
post,  p.  231 ;  as  to  the  postea  and  judgment  thereon,  see  ihid.,  r.  165,  and 
Forms  Nos.  104,  105,  post,  p.  232). 

Costs. — Where  on  conviction  on  Information  not  ex  officio  a  fine  is 
inflicted  on  the  defendant,  the  private  prosecutor  is  entitled,  under  the 
writ  of  Privy  Seal,  to  a  third  part  of  the  fine  if  his  costs  amount  to  so 
much,  and  if  the  costs  amount  to  more,  the  Lords  of  the  Treasury  may 
on  petition  allow  him  a  further  part  or  the  residue  of  the  fine  (see 
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Shortt  on  Informations,  p.  98 ;  as  to  the  procedure  for  obtaining  one- 
third  of  the  fine,  see  ibid.). 

Where  on  Information  by  a  private  prosecutor  for  Hbel  judgment  is 
given  for  the  defendant,  he  is  entitled  to  recover  from  the  prosecutor  the 
costs  sustained  by  him  by  reason  of  the  Information,  and  upon  a  special 
plea  of  justification  to  such  Information  if  the  issue  be  found  for  the 
prosecutor,  he  is  entitled  to  recover  from  the  defendant  the  costs 
sustained  by  the  prosecutor  by  reason  of  such  plea  (see  C.  0.  E.,  1906, 
r.  39 ;  see  also  the  Libel  Act,  1843,  6  &  7  Vict.  c.  96,  s.  8 ;  B.  v.  Steel, 
1876,  1  Q.  B.  D.  482;  R  v.  Latimer,  1850,  15  Q.  B.  1077).  In  other 
cases,  however,  costs  do  not  follow  the  verdict  (see  Short  and  Mellor, 
Cr.  Of.  Pr.,  p.  275).  But  if  the  prosecutor,  on  any  Information  not  ex 
officio,  does  not  proceed  to  trial  within  a  year  after  issue  joined,  or  if 
the  prosecutor  causes  a  nolle  proseqtii  to  be  entered,  or  if  the  defendant 
be  acquitted,  unless  the  judge  at  the  time  of  trial  certifies  that  there 
was  reasonable  cause  for  the  Information,  the  Court,  on  motion  for 
the  same,  may  award  the  defendant  his  costs  to  the  amount  of  the 
recognisance  entered  into  by  the  prosecutor  on  filing  the  Information 
(see  C.  0.  R,  1906,  r.  39;  see  also  R  v.  Filewood,  1787,  2  T.  E.  145; 
1  E.  E.  362;  B.  v.  Brooke,  1788,  Hid.  190);  and  as  to  the  proper  mode 
of  obtaining  such  costs,  see  B.  v.  Savile,  1852,  18  Q.  B.  703.  See 
further  as  to  costs,  Shortt  on  Informations,  pp.  98-100;  Short  and 
Mellor,  Cr.  Of.  Pr.,  pp.  238-246,  and  275 ;  see  also  the  article  Costs. 

New  Trial,  etc. — A  new  trial  may  be  moved  for  where  the  defendant 
has  been  convicted,  but  in  the  case  of  an  acquittal  the  matter  is  abso- 
lutely at  an  end,  and,  as  before  stated,  a  new  trial  will  not  be  granted. 
As  to  the  practice  on  applications  for  a  new  trial,  or  to  enter  judgment 
non  obstante  veredicto,  or  to  arrest  judgment,  see  the  Crown  Office  Eules, 
1906,  rr.  156-159.  The  grounds  upon  which  a  new  trial  may  be  granted 
are,  that  there  was  a  wrongful  reception  or  rejection  of  evidence,  mis- 
direction, surprise  (see  B.  v.  Whitehouse,  1852,  Dears.  C.  C.  1),  that  the 
verdict  was  contrary  to  the  evidence,  or  that  there  was  misbehaviour 
on  the  part  of  the  jury  (see  B.  v.  Fovder,  1821,  4  Barn.  &  Aid.  273 ;  see 
also  2  Hawk.,  Pleas  of  the  Crown,  chap.  47,  s.  12). 

Error. — As  to  proceedings  by  writ  of  error,  for  error  on  the  face  of 
the  record,  and  the  circumstances  under  which  they  may  be  taken,  see 
the  article  Ekror,  Weit  of.  See  also  as  to  the  practice  with  regard  to 
proceedings  in  error,  the  Crown  Office  Eules,  1906,  rr.  173-205. 

General. — The  above  sketch  of  the  practice  on  the  trial  of  an  Infor- 
mation and  of  the  proceedings  previous  and  subsequent  to  the  trial,  is 
necessarily  incomplete ;  for  further  detail,  reference  should  be  made  to 
the  Crown  Office  Eules,  1906,  and  to  the  authorities  mentioned  at  the 
end  of  this  article. 

See  also  the  articles  Qui  Tam  ;  Quo  Warranto. 
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FORMS. 

The  follmoing  are  the  more  important  Forms  relating  to  p-oceedings  on  Infor- 
mation, which  will  illustrate  the  procedure  and  p-actice  thereon.  These 
Forms  are  selected  from  the  Forms  contained  in  the  Appendix  to  the  Crown 
Office  Rules,  1906,  and  for  convenience  of  reference  the  number  tJierein 
prefixed  to  each  Form  respectively  has  been  retained. 


No.  24. 

Entry  of  Appearance  to  Information. 


In  the  High  Court  of  Justice, 
King's  Bench  Division. 


[Middlesex.] 


The  King 

against 

A.  B. 


Enter  appearance  for  the  above-named  defendant,  A.  B.,  to  this 
information. 

Dated,  &c. 

(Signed)  C.  D.,  of  X.,  agent  for 
E.  F.,  of  Y.,  solicitor 
for  above-named  de- 
fendant. 

No.  25. 

Notice  of  Motion  to  Discharge  Prisoner  out  of  Custody  when 
Prosecutor  has  not  Proceeded  within  a  Month  after 
Defendant's  Apprehension. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Middlesex.]    The  King 
against 
A.  B. 

Take  notice  that  application  will  be  made  to  this  Court  [or  to  a 
Judge  in  Chambers],  at  the  expiration  of  eight  days  after  service  of  this 
notice,  or  as  soon  after  as  counsel  can  be  heard,  that  the  above-named 
defendant  be  discharged  out  of  custody  upon  his  entering  an  appearance 
to  the  information  in  this  prosecution,  on  the  ground  that  the  Pro- 
secutor has  not  proceeded  as  required  by  Rule  33  of  the  Crown  Office 
Rules  of  1906. 

Dated,  &c. 

(Signed)        C.  D.,  of  L.,  agent  for 
X.  Y.,  of  S.,  solicitor 
for  above-named  de- 
fendant. 
To  W.  G.,  the  Prosecutor,  or 
,  the  solicitor 
for  the  Prosecutor. 
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No.  26. 


Notice  of  Motion  for  Discharge  of  Prisoner  out  of  Custody 
AFTER  Conviction  when  Prosecutor  has  not  Proceeded  to 

BRING  him  up  for  SENTENCE. 

[Heading  as  in  No.  25.] 

Take  notice  that  this  Court  will  be  moved  at  the  expiration  of  eight 
days  after  service  of  this  notice,  or  so  soon  after  as  counsel  can  be  heard, 
that  the  above-named  defendant  be  discharged  out  of  custody  upon 
giving  his  own  recognisance,  the  Prosecutor  not  having  brought  up  the 
said  defendant  for  sentence  as  required  by  Rule  34  of  the  Crown  Office 
Eules,  1906. 

Dated,  &c. 

No.  27. 
Eecognisance  to  Prosecute  Information  (Criminal). 

Be  it  remembered,  that  on  the  day  of  19     >  before 

James  Eobert  Mellor,  Esquire,  King's  Coroner  and  Attorney,  in  the 
King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice,  before 
the  King  himself,  cometh  A.  B.  [the  Prosecutm']  of,  &c.,  and  acknowledges 
to  owe  to  C.  D.  [the  defendant]  the  sum  of  fifty  pounds  upon  condition 
to  prosecute  with  effect  a  certain  information  exhibited  against  the  said 
C.  D.  by  the  said  Coroner  and  Attorney,  before  the  King  himself,  in  the 
said  Court  for  certain  misdemeanors,  and  abide  by  and  observe  all  such 
orders  and  things  as  the  said  Court  shall  direct  in  that  behalf. 
Taken,  &c. 

(Signed) 

J.  E.  Mellor 

(King's  Coroner  and  Attorney). 

No.  28. 
Eecognisance  to  Prosecute  Information  Quo  Warranto. 
,  (See  the  article  Quo  Warranto.) 

No.  29. 

Notice  to  a  Justice  of  the  Peace  of  Intention  to  Apply 
FOR  A  Criminal  Information. 

To  A.  B.,  Esquire,  one  of  His  Majesty's  justices  assigned  to  hear  and 
determine  divers  crimes,  trespasses  and  other  offences  committed  within 
the  county  of 

Take  notice,  that  the  King's  Bench  Division  of  His  Majesty's  High 
Court  of  Justice  will  be  moved  on  the  day  of  ,  or  so 

soon  after  as  counsel  can  be  heard  on  behalf  of  C.  D.,  for  an  order  to 
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show  cause  why  an  information  should  not  be  exhibited  against  you  for 
certain  misdemeanors,   in  unlawfully,  maliciously,  and  corruptly,  and 
contrary  to  your  duty  as  such  justice  of  the  peace  [here  set  out  the  nature 
of  the  offence]. 
Dated,  &c. 

,  (Signed) 

H.I., 
Solicitor  for  the  said  C.  D. 

Notice  to  several  Justices. 

Commence,  as  above,  and  continue  why  one  or  more  information  or 
informations  should  not  be  exhibited  against  you  or  some  or  one  of  you, 
&c.,  as  above. 

No.  30. 
Information  (Criminal). 

Middlesex  \or  other  proper  venue\  to  wit. 

Be  it  remembered,  that  James  Robert  Mellor,  Esquire,  Coroner  and 
Attorney  of  our  present  Sovereign  Lord  the  King,  in  the  King's  Bench 
Division  of  His  Majesty's  High  Court  of  Justice,  before  the  King  him- 
self, who  for  our  said  Lord  the  King  in  this  behalf  prosecutes  in  his 
own  proper  person,  comes  here  into  Court,  before  the  King  himself, 
at  the  Royal  Courts  of  Justice,  London,  on  \the  day  the  order  was  made 
absolute].  And  for  our  said  Lord  the  King  gives  the  Court  here  to 
understand  and  be  informed,  that  [state  offence,  and  then  proceed  in  the 
same  manner  as  if  it  were  an  indictment]. 

Second  Count. — And  the  said  Coroner  and  Attorney  of  our  said  Lord 
the  King,  for  our  said  Lord  the  King,  further  gives  the  Court  here  to 
understand  and  be  informed  that,  &c. 

{To  conclude.) 

Whereupon  the  said  Coroner  and  Attorney  for  our  said  Lord  the 
King  prays  the  consideration  of  the  Court  here  in  the  premises,  and 
that  due  process  of  law  may  be  awarded  against  him,  the  said  B,  G.,  in 
this  behalf  to  make  him  answer  to  our  said  Lord  the  King  touching  and 
concerning  the  premises  aforesaid. 

(Signed) 

J.  R.  Mellor 

(King's  Coroner  and  Attorney). 

No.  31. 

Information  Ex  Officio. 

Information  by  the  Attorney-General  or  Solicitor-General,  ex  officio. 

In  the  same  Form,  using  the  name  of  the  Attorney-General  [or  Solicitor- 
General]  instead  of  the  King's  Coroner  and  Attorney,  thus — Sir  John  Lawson 
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Walton,  Knight,  Attorney-General  [or  Sir  William  Snowdon  Eobson, 
Knight,  Solicitor-General]  of  our  present  Sovereign  Lord  the  King,  who 
for  our  said  Lord  the  King  in  this  behalf  prosecutes,  whereupon,  &c.,  the 
said  Attorney-General,  &c.,  as  in  the  prayer. 


No.  32. 
Information  Quo  Warranto. 
(See  the  article  Quo  Warranto.) 

No.  33. 

Information  Quo  Warranto  against  Municipal  Corporate 

Officers. 

(See  the  article  Quo  Warranto.) 

No.  34. 

Notice   of   Motion   for   an   Information  Quo  Warranto   for 
Corporate  Office  within  45  &  46  Vict.  c.  50,  225. 

(See  the  article  Quo  Warranto.) 

No.  35. 

Disclaimer  upon  an  Information  Quo  Warranto. 

(See  the  article  Quo  Warranto.) 

No.  36. 

Judgment  of  Ouster  on  Disclaimer  to  Quo  Warranto. 

(See  the  article  Quo  Warranto.) 

No.  4L 

Certificate  of  Information  Filed  in  the  King's  Bench  Division. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Middlesex.]    The  King 

V. 

J.J. 
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I  hereby  certify  that  J.  J.  stands  charged  by  information  filed  against 
him  in  this  division  on  the  day  of  i  19     >  with 

[here  shortly  state  the  offence]  and  that  the  said  J.  J.  has  not  appeared  or 
pleaded  to  the  said  information,  nor  is  he  under  any  recognisance  so 
to  do. 

Dated,  &c. 

(Signed) 

J.  E.  Mellor, 

(King's  Coroner  and  Attorney) 

[or  other  proper  officer  of  the  Crown  Office]. 


No.  43. 

"Warrant  of  Arrest. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

England,  to  wit.  Whereas  it  is  certified  to  me  by  the  proper  officer 
in  that  behalf  that  [us  in  certificate  No.  41  or  42]. 

These  are,  therefore,  to  command  you  forthwith  to  apprehend  the 
said  A.  B.,  and  to  bring  him  before  me  or  some  other  Judge  of  the  High 
Court,  or  before  some  one  or  more  of  the  justices  of  the  peace  in  and  for 
the  said  [county]  of  ,  to  be  dealt  with  according  to  law. 

Dated,  &c. 

(Signed) 

Alverstonk 

(Lord  Chief  Justice  of  England). 

To  Mr.  [Mcn-gan]  Tipstaff  of  the 
King's  Bench  Division  of 
the  High  Court  of  Justice, 
and  to  all  constables  and 
other  peace  officers  whom  it 
may  concern. 


No.  44. 

Warrant  to  Admit  to  Bail  on  Information. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

England,  to  wit.  Whereas  it  is  certified  to  me  by  the  proper  officer 
in  that  behalf  that  [as  in  certificate  No.  41]. 

These  are,  therefore,  to  command  you  forthwith  to  apprehend  the 
said  A.  B.,  and  to  bring  him  before  me  or  some  other  Judge  of  the 
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High  Court  of  Justice  in  chambers  at  the  Royal  Courts  of  Justice, 
London,  or  before  one  or  more  justice  or  justices  of  the  peace  near  to 
the  place  where  he  shall  be  taken,  to  the  end  that  he  may  find  sufficient 
sureties  for  his  immediate  appearance  in  this  Court,  and  forthwith  to 
plead  to  the  said  information,  and  to  try  the  same  at  the  then  [or  next] 
sittings  of  the  said  Court,  and  personally  to  appear  in  the  said  Court 
on  the  trial  of  the  said  information,  and  also  upon  the  return  of  the 
postea,  if  he  shall  be  convicted,  and  be  further  dealt  with  according  to 
law. 

Dated,  &c. 

(Signed) 

Alverstone 

(Lord  Chief  Justice  of  England). 


No.  45. 

"Warrant  of  Committal. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

Whereas  by  my  warrant  [or  the  warrant  of  the  Honourable  Mr. 
Justice  ]  dated  the  day  of  ,  19     ,  after 

reciting  that  it  had  been  certified  to  me  [or  him]  that  [as  in  the  certificate], 
I  [or  he]  commanded  ,  the  tipstaff  of  this  Court,  and  all  con- 

stables and  other  peace  officers  whom  it  might  concern,  forthwith  to 
apprehend  the  said  A.  B.  and  bring  him  before  me  [or  the  said  Judge]  or 
some  other  Judge  of  the  High  Court,  or  before  some  one  or  more  justices 
of  the  peace  in  and  for  the  county  of  ,  to  be  dealt  with  according 

to  law. 

And  whereas  the  said  A.  B.  has  been  apprehended  under  and  by 
virtue  of  the  said  warrant,  and  by  being  now  brought  before  me  [if 
before  a  justice  of  the  peace  add  one  of  His  Majesty's  justices  of  the  peace 
in  and  for  the  county  of  ],  it  is  hereupon  duly  proved  to  me  upon 

oath,  that  the  said  A.  B.  is  the  same  person  who  is  named  and  charged 
in  and  by  the  said  information  :  These  are  therefore  to  command  you  to 
whom  this  warrant  is  addressed,  forthwith  to  take  and  lodge  the  said 
A.  B.  in  the  prison  at  F.,  in  the  county  of  ,  together  with  this 

warrant,  there  to  be  imprisoned  by  the  gaoler  of  the  said  prison  until  he 
shall  be  discharged  by  due  course  of  law. 

Dated,  &c. 

(Signed) 

Alverstone 

(Lord  Chief  Justice  of  England) 

[or,  if  by  a  justice  of  the  peace,  to  be 

signed  and  sealed  by  him]. 

To  [as  in  Form  No.  43]. 
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No.  46. 

Notice  to  Defendant  to  Appear  to  Information  in  Pursuance 
OF  Undertaking  in  Enlarged  Order. 

{Copy  the  enlarged  Order  containing  the  undertaking  to  appear,  and  rvriie 
the  following  notice  at  the  foot). 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Somersetshire,  or  other  proper  venue.] 

The  King 

V. 

B.  K. 

Take  notice,  that  in  pursuance  of  the  above  Order,  an  information 
has  been  filed  in  the  King's  Bench  Division  of  His  Majesty's  High 
Court  of  Justice  against  the  above-named  defendant  for  certain  mis- 
demeanors. And  that  he  is  hereby  required  to  cause  an  appearance  to 
be  entered  in  the  said  Court  thereto  immediately  in  pursuance  of  his 
undertaking  contained  in  the  above  Order.  And  in  default  thereof  the 
said  Court  will  be  moved  on  the  day  of  or  so  soon  after 

as  counsel  can  be  heard,  that  the  Prosecutor  be  at  liberty  to  enter  an 
appearance  thereto  for  the  said  defendant,  and  to  sign  judgment  against 
him  [or  that  an  attachment  may  issue  against  him  for  bis  contempt  in 
not  performing  his  said  undertaking]. 

Dated,  &c. 

(Signed) 
M.  N.,  of  L.,  agent  for  G.  H.,  of  Y., 
solicitor  for  the  Prosecution. 
To  B.  R.,  the  above-named  de- 
fendant, and  to  ,  his 
solicitor  or  agent. 
If  it  is  intended  to  apply  for  an  attachment,  this  notice  must  be  served 
personally. 

No.  47. 

Notice  of  Bail  to  Avoid  Arrest. 

[Heading  as  in  No.  46.] 

Take  notice  that  the  above-named  defendant  will  appear  before  a 
Judge  in  Chambers  at  the  Royal  Courts  of  Justice,  London  [or  before 
a  justice  of  the  peace  in  and  for  the  county  of  at  ], 

on  the  day  of  19    ,  at  the  hour  of  in 

the  noon,  and  will  then  enter  into  his  own  recognisance,  and  put 

in  bail  to  appear  in  this  Court  on  the  day  of 

19  ,  to  the  information  filed  against  him  in  this  prosecution  for  certain 
misdemeanors,  and  to  plead  thereto  and  try  the  same  at  the  present  [or 
next]  [Trinity]  sittings  of  the  High  Court,  and  personally  to  appear  at 
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the  trial  of  the  said  information,  and  on  the  return  of  the  postea,  if  it  be 
necessary,  and  so  from  day  to  day,  and  not  to  depart  without  leave  of 
the  Court.     And  the  names  and  descriptions  of  such  bail  are  A.  B., 
of,  &c.,  and  C.  D.,  of,  &c. 
Dated,  &c. 

(Signed) 
M.  N.,  of  T,,  agent  for  X.  Y.,  of  S.,  solicitor 
for  the  above-named  defendant. 

To  C.  D.,  the  Prosecutor,  or  to 
Mr.  F.,  the  solicitor  or  agent 
for  the  Prosecutor. 

No.  48. 
Recognisance  to  Answer  Information. 

Be  it  remembered,  that  on  the  day  of  19     , 

A.  B.,  C.  D.,  and  E.  F.,  come  before  me,  G.  H.,  Esquire,  one  of  His 
Majesty's  justices  of  the  peace  for  the  county  of  ,  and 

acknowledge  to  owe  our  Sovereign  Lord  the  King,  the  several  sums 
following  (that  is  to  say) : — The  said  A.  B.  the  sum  of  pounds, 

the  said  C.  I),  and  the  said  E.  F.  the  sum  of  pounds  each  of 

lawful  money  of  Great  Britain,  to  be  levied  upon  their  several  goods  and 
chattels,  lands  and  tenements,  to  His  Majesty's  use,  upon  condition  that 
if  the  said  A.  B.  shall  appear  in  the  King's  Bench  Division  of  His 
Majesty's  High  Court  of  Justice,  at  the  Royal  Courts  of  Justice, 
London,  forthwith,  and  answer  an  information  against  him  for  certain 
[misdemeanors]  according  to  the  course  of  the  said  Court,  and  try  the 
same  at  the  present  [or  next]  sittings  of  the  said  Court,  or  so  soon  after 
as  the  case  can  be  heard,  and  shall  personally  appear  from  day  to  day 
on  the  trial  of  the  said  information,  and  not  depart  until  he  shall  be 
discharged  by  the  Court  before  whom  such  trial  shall  be  had,  and  shall 
appear  from  day  to  day  on  the  return  of  the  postea  in  the  said  Court,  if 
it  be  necessary,  and  not  depart  until  discharged  by  such  last-mentioned 
Court,  then  this  recognisance  to  be  void  or  else  to  remain  in  full 
force. 

Taken  and  acknowledged  the  day 
and  year  first  aforesaid. 

Before  me, 

[Signed,  &c.'\ 

No.  49. 

Notice  to  be  Indorsed  on  Copy  Information  to  be  served  on 
A  Defendant  in  Prison  for  want  of  Bail  to  Answer. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Devonshire,  or  other  proper  venue.] 

The  King 

against 

J.  J. 
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Take  notice,  that  unless  you  shall,  within  the  space  of  eight  days 
next  after  the  delivery  hereof,  cause  an  appearance,  and  also  a  plea  or 
demurrer  to  be  entered  in  this  Court  to  the  within  information,  an 
appearance,  and  a  plea  of  Not  Guilty  will  be  entered  thereto,  in  your 
name,  pursuant  to  the  rule  in  that  case  made  and  provided,  and  that  the 
issue  to  be  joined  thereon  will  be  tried  at  the  next  Assizes  to  be  holden 
in  and  for  the  county  of  ,  [or  at  the  present  or  next  [Hilary] 

sittings  of  the  High  Court  of  Justice.] 

Dated,  &c. 

(Signed)        M.  N.,  of  L.,  agent  for 


To  J.  J.,  the  above-named 
defendant. 


X,  Y.,  of  S.,  solicitor 
for  the  Prosecution. 


No.  50. 

Affidavit  of  Service  of  Copy  Information,  with  Notice 
Indorsed  on  Defendant  in  Gaol. 

[Heading  as  in  No.  49.] 

I,  A.  B.,  of,  &c.,  make  oath  and  say — 

That  I  did  on  the  day  of  19      ,  deliver  to 

the  above-named  defendant,  then  a  prisoner  in  His  Majesty's  prison  at 
,  in  and  for  the  county  of  ,  at  the  said 

prison,  a  copy  of  the  paper  writing  hereunto  annexed  marked  with  the 

letter  [annex  a  copy  of  the  information  and  notice  indorsed],  and  of  the 

indorsement  thereon. 
Sworn,  &c. 

No.  51. 
Writ  of  Subpoena,  to  Answer  on  Information. 

Edward  the  Seventh,  by  the  Grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  of  the  British  Dominions 
beyond  the  Seas,  King,  Defender  of  the  Faith,  to  A.  B. :  We  command 
you  that,  laying  aside  all  pretences  and  excuses  whatsoever,  you  be  and 
appear  in  the  King's  Bench  Division  of  Our  High  Court  of  Justice  before 
Us  at  the  Royal  Courts  of  Justice,  London,  on  the  day  of 

19  ,  to  answer  to  Us  of  and  concerning  such  matters 
and  things  as  shall  then  and  there  be  objected  against  you  on  Our 
behalf,  and,  further,  to  do  and  receive  all  and  singular  such  matters  and 
things  as  Our  said  Court  shall  then  and  there  consider  of  concerning  you 
in  this  behalf.  And  this  you  are  not  to  omit  under  the  penalty  of  one 
hundred  pounds,  to  be  levied  upon  your  goods  and  chattels,  lands  and 
tenements,  if  you  shall  make  default  in  the  premises. 

Witness,  &c. 
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Indorsement  when  on  Criminal  or  Ex  Officio  Information. 

James  Robert  Mellor,  Esquire,  King's  Coroner  and  Attorney,  in  the 
King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice,  before 
the  King  himself  [or,  if  ex  officio,  John  Lawson  Walton,  Knight,  Attorney- 
General  of  our  Lord  the  King],  for  our  said  Lord  the  King,  prosecutes 
this  writ  against  the  within-named  A.  B.,  upon  an  information  exhibited 
against  him,  by  the  said  James  Robert  Mellor  [or  Sir  John  Lawson 
Walton]  in  the  said  Court  for  certain  misdemeanors  whereof  he  is 
impeached. 

Indorsement  when  on  Quo  Warranto  Information. 
(See  the  article  Quo  Warranto.) 


53. 

Affidavit  of  Service  of  Subpoena  to  Answer  to  an 
Information. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Middlesex.]     The  King 
against 
A.  B. 

I,  C.  D.,  of,  &c.  make  oath  and  say — 

That  I  did  on  the  day  of  19     ,  serve  A.  B., 

the  above-named  defendant,  with  the  writ  of  Subpoena  to  answer  in 
this  prosecution  hereunto  annexed,  and  of  the  indorsement  thereon,  by 
delivering  a  true  copy  of  the  said  writ  and  indorsement  thereon  to,  and 
leaving  the  same  with  [a  servant  of  the  said]  A.  B.,  at  the  house  or 
residence  [or  office]  of  the  said  A.  B.,  situate  at  ,  in  the 

county  of  .     And  at  the  same  time  showing  to  the  said 

[servant  of  the  said]  A.  B.  the  said  original  writ  of  Subpoena ;  and  which 
said  writ  appeared  to  this  deponent  to  be  duly  and  regularly  issued  out 
of  and  under  the  seal  of  this  honourable  Court. 

Sworn,  &c. 

(Signed)         C.  D. 

Filed  on  behalf  of  the  Prosecutor  [or  Relator]. 

In  cases  against  the  Printers  and  Publishers  of  Newspapers. 

Say  [as  above],  by  delivering  a  true  copy  of  the  said  writ  of  Subpoena 
and  indorsement  thereon,  to,  and  leaving  the  same  with,  a  clerk  or 
servant  of  the  said  defendants,  at  the  office  of  the  said  defendants,  called 
or  known  as  the  office  of  the  newspaper,  situate  at 

,  in  the  county  of  ,     And  at  the  same 

time,  &c.  [as  above]. 
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No.  54. 
Writ  of  Attachment  to  Answer  an  Information. 

Edward  the  Seventh,  'by  the  Grace  of  Grod,  &c.,  [as  in  Form 
No.  51]  to  the  sheriff  of  ,  greeting :  We  command  you  that 

you  attach  A.  B.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  you  may  have  his  body  before  Us  in  the  King's  Bench 
Division  of  Our  High  Court  of  Justice,  at  the  Royal  Courts  of  Justice, 
London,  on  the  day  of  ,  to  answer  to  Us  for  certain 

misdemeanors  whereof  he  is  impeached,  and  that  you  have  then  there 
this  writ. 

Witness,  &c. 

No.  55. 

Writ  of  Attachment  to  Answer  Information  Quo  Warranto. 

(See  the  article.  Quo  Warranto.) 

No.  56. 
Writ  of  Distringas,  to  Answer. 

Edward  the  Seventh,  by  the  Grace  of  God,  &c.,  [as  in  Form 
No.  51],  to  the  sheriff  of  ,  greeting :  We  command  you  that 

you  distrain  A.  B.  by  all  his  lands  and  chattels  in  your  bailiwick,  so  that 
neither  he  nor  any  one  for  him  do  put  his  hands  to  the  same,  until  you 
shall  have  another  command  from  Us  for  that  purpose.  And  that  you 
answer  to  Us  for  the  issues  thereof,  so  that  you  may  have  him  before 
Us  in  the  King's  Bench  Division  of  Our  High  Court  of  Justice  at  the 
Royal  Courts  of  Justice,  London,  on  the  day  of 

19     ,  to  answer  to  Us  for  certain  whereof  he  is  impeached, 

and  to  hear  his  judgment  for  his  many  defaults,  and  have  you  then 
there  this  writ. 

Witness,  &c. 

No.  57. 
Writ  of  Capias  to  Answer  to  Information. 

Edward  the  Seventh,  by  the  Grace  of  Gbd,  &c.  [as  in  Form 
No.  51]  to  the  sheriff  of  ,  greeting  :  We  command  you  that 

you  take  A.  B.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  you  may  have  his  body  before  Us  in  the  King's  Bench 
Division  of  Our  High  Court  of  Justice  at  the  Royal  Courts  of  Justice, 
London,  on  the  day  of  19     ,  to  answer  to  Us  for 

certain  misdemeanors  whereof  he  is  impeached.  And  have  you  then 
there  this  writ. 

Witness,  &c. 

[For  writ  of  capias  ad  satisfaciendum  after  judgment,  see  No.  144.] 
VOL.  VII.  15 
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No.  78. 

Entry  of  Plea  of  Not  Guilty  or  Guilty  to  Information. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Middlesex.]    The  King 
against 
A.B. 

Enter  plea  of  Not  Guilty  [or  Guilty]  for  the  above-named  defendant 
A.  B.  to  the  information  in  this  prosecution  by  C.  D.,  his  solicitor  [or  in 
person]. 

Dated,  &c. 

(Signed)  C.  D.,  of  L.,  Agent  for 
G.  H.,  of  Y.,  solicitor 
for  the  said  A.  B. 

No.  80. 

Demurrer  to  Information. 

[Heading  as  in  No.  78.] 

And  now,  that  is  to  say,  on  the  day  of  19     > 

before  our  said  Lord  the  King,  in  the  King's  Bench  Division  of  His 
Majesty's  High  Court  of  Justice  at  the  Royal  Courts  of  Justice,  London, 
comes  the  said  A.  B.  by  ,  his  solicitor  [or  in  his  own  proper 

person],  and  having  heard  the  said  information  read,  says  that  our  said 
Lord  the  King  ought  not  further  to  impeach  him,  the  said  A.  B.,  by 
reason  of  the  premises  in  the  said  information  mentioned,  because  he 
says  that  the  said  information,  and  the  matters  therein  contained,  are 
not  sufficient  in  law  to  compel  him,  the  said  A.  B.,  to  answer  thereto  ; 
and  this  he  is  ready  to  verify.  Wherefore  he,  the  said  A.  B.,  prays 
judgment,  and  that  by  the  Court  here  he  may  be  dismissed  and 
discharged  from  the  said  premises  in  the  same  information  specified. 

(Signed) 

No.  81. 

Plea  of  Not  Guilty  and  Justification  pursuant  to  6  &  7  Vict. 

c.  96,  s.  6. 

[Heading  as  in  No.  78.] 

And  now,  that  is  to  say,  on  the  day  of  19     , 

before  our  said  Lord  the  King,  in  the  King's  Bench  Division  of  His 
Majesty's  High  Court  of  Justice,  at  the  Royal  Courts  of  Justice,  London, 
comes  the  said  A.  B.  by  his  solicitor  [or  in  his  own  proper 

person],  and  having  heard  the  said  information  read,  he  says  that  he  is 
not  guilty  thereof,  and  hereupon  he  puts  himself  upon  the  country. 
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And  James  Eobert  Mellor,  Esquire,  Coroner  and  Attorney  of  our  said 
Lord  the  King,  before  the  King  himself,  who  for  our  said  Lord  the 
King  in  this  behalf  prosecutes,  does  the  like. 

And  for  a  further  plea  the  said  A.  B.,  pursuant  to  the  statute  in  that 
behalf,  says  that  our  said  Lord  the  King  ought  not  further  to  prosecute 
the  said  information  against  him,  because  he  says  that  it  is  true  that 
[here  allege  the  truth  of  every  libellous  part  of  the  publication  set  out  in  the 
information]. 

And  the  said  A.  B.  further  says,  that  before  and  at  the  time  of  the 
publication  in  the  said  information  mentioned  [here  state  facts  whicJi 
rendered  the  publication  of  benefit  to  the  public] ;  by  reason  whereof  it  was 
for  the  public  benefit  that  the  said  matters  so  charged  in  the  said  infor- 
mation should  be  published,  and  this  he,  the  said  A.  B.,  is  ready  to 
verify.  Wherefore  he  prays  judgment,  and  that  by  the  Court  here  he 
may  be  dismissed  and  discharged  from  the  said  premises  in  the  said 
information  above  specified. 

(Signed) 

No.  83. 

Replication  to  Plea  of  Justification  pursuant  to  6  &  7  Vict. 

c.  96,  s.  6. 

[Reading  as  in  No.  78.] 

And  as  to  the  plea  of  the  said  A.  B.  by  him  secondly  above  pleaded, 
James  Robert  Mellor,  Esquire,  Coroner  and  Attorney  of  our  said  Lord 
the  King,  before  the  King  himself,  who  for  our  said  Lord  the  King  in 
this  behalf  prosecutes,  says  that  by  reason  of  anything  in  the  said  second 
plea  alleged,  our  said  Lord  the  King  ought  not  to  be  precluded  from 
further  impeaching  the  said  A.  B.,  because  he  says  that  he  denies  the 
said  several  matters  in  the  said  second  plea  alleged,  and  says  that  the 
same  are  not,  nor  are,  nor  is  any  or  either  of  them,  true,  and  this  he, 
the  said  James  Robert  Mellor,  prays  may  be  inquired  of  by  the  country, 
and  the  said  A.  B.  does  the  like. 

Therefore  let  a  jury  come. 

No.  84. 

Demurrer  by  Prosecutor  to  Defendant's  Plea. 

[Heading  as  in  No.  78.] 

And  James  Robert  Mellor,  Esquire,  Coroner  and  Attorney  of  our 
said  Lord  the  King,  who,  for  our  said  Lord  the  King,  in  this  behalf 
prosecutes,  having  heard  the  said  plea  of  the  said  A.  B.,  by  him,  in 
manner  and  form  above  pleaded  in  bar,  for  our  said  Lord  the  King 
says,  that  the  said  plea,  and  the  matters  therein  contained,  in  manner 
and  form  as  the  same  are  above  pleaded  and  set  forth,  are  not  sufficient 
in  law,  and  that  he,  the  said  Coroner  and  Attorney  for  our  said  Lord 
the  King,  is  not  bound  by  the  law  of  the  land  to  answer  the  same,  and 
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this  he,  the  said  Coroner  and  Attorney,  is  ready  to  verify.  Wherefore, 
for  want  of  a  sufficient  plea  in  this  behalf,  the  said  Coroner  and  Attorney 
for  our  said  Lord  the  King  prays  judgment,  and  that  the  said  A.  B. 
may  be  convicted  of  the  premises  above  charged  upon  him. 

(Signed) 

No.  85. 

Joinder  in  Demurrer  by  Prosecutor. 

[Heading  as  in  No.  78.] 

And  James  Eobert  Mellor,  Esquire,  Coroner  and  Attorney  of  our 
said  Lord  the  King,  before  the  King  himself,  who  for  our  said  Lord  the 
King  in  this  behalf  prosecutes,  says  that  our  said  Lord  the  King  ought 
not  to  be  barred  from  having  his  aforesaid  information  against  the  said 
A.  B.,  because  he  says,  that  the  said  information  and  the  matters 
therein  contained,  are  good  and  sufficient  in  law  to  compel  him,  the  said 
A.  B.,  to  answer  thereto.  Therefore,  he  the  said  Coroner  and  Attorney 
for  our  said  Lord  the  King  prays  judgment,  and  that  the  said  A.  B. 
may  be  convicted  of  the  premises  charged  upon  him  in  and  by  the  said 
information. 

No.  86. 
Joinder  in  Demurrer  by  Defendant. 

[Heading  as  in  No.  78.] 

And  the  said  A.  B.  by  says  that  the  said  plea  and  the 

matters  therein  contained,  in  manner  and  form  as  the  same  are  above 
pleaded  and  set  forth,  are  sufficient  in  law  to  bar  or  preclude  our  said 
Lord  the  King  from  having  his  aforesaid  information  against  him,  the 
said  A.  B.,  and  that  he  is  ready  to  verify  and  prove  the  same,  as  the 
Court  shall  award.  Wherefore,  inasmuch  as  the  said  Coroner  and 
Attorney  has  not  answered  or  denied  the  said  plea,  nor  in  any  manner 
replied  to  the  same,  he  the  said  A.  B.  prays  judgment,  and  that  he  may 
be  discharged  by  the  Court  here,  of  and  from  the  premises  by  the  said 
information  above  charged  upon  him. 

No.  87. 

Order  to  Extend  Time  for  Pleading. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

The  Honourable  Mr.  Justice  ,  Judge  in  Chambers. 

[Middlesex.]    The  King 
against 
A.  B. 

Upon  reading  the  affidavit  of  filed  the  day 

of  19    >  and  upon  hearing  : 
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It  is  ordered  that  the  defendant  [or  Prosecutor]  shall  have 
days  further  to  plead  to  the  information  in  this  prosecution  [upon  the 
following  terms,  viz. :] — 


Dated,  &c. 

No.  89. 

Notice  of  Trial  in  Middlesex  or  London. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Middlesex,  or  London.]    The  King 
against 
CD. 

Take  notice  of  trial  of  the  issue  joined  in  this  prosecution  in  Middle- 
sex [or  London],  for  the  day  of  next  at  the 
Royal  Courts  of  Justice,  London. 

Dated,  &c. 

No.  90. 
Notice  of  Trial  for  the  Assizes. 

In  the  High  Court  of  Justice, 
King's  Bencb  Division. 

[Sim-ey,  or  other  venue].    The  King 
against 
A.  B. 

Take  notice  of  trial  of  the  issue  joined  in  this  prosecution  for  the 
next  assizes  to  be  holden  at  in  and  for  the  county  of 

on  the  day  of  19     . 

Dated,  &c. 

No.  92. 

Record  of  Information  (Criminal)  for  Trial. 

Pleas  before  our  Lord  the  King  in  the  King's  Bench  Division  of  His 
Majesty's  High  Court  of  Justice,  at  the  Royal  Courts  of  Justice,  London, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

Amongst  the  Pleas  of  the  King's  Roll. 

t     [Middlesex]. — Be  it  remembered,  that  James 

f  iQ       TJ™*    -(Robert  Mellor,  Esquire,  Coroner  and  Attorney 

'     °'       [of  our  said  Lord  the  King,  in  the  King's  Bench 

Division  of  His  Majesty's  High  Court  of  Justice,  before  the  King  him- 
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self,  who  for  our  said  Lord  the  King  in  this  behalf  prosecutes  in  his 
proper  person,  came  here  into  the  King's  Bench  Division  of  His  Majesty's 
High  Court  of  Justice,  before  the  King  himself,  at  the  Royal  Courts  of 
Justice,  London,  on  the  day  of  one 

thousand  nine  hundred,  &c.  And  for  our  said  Lord  the  King,  brought 
into  the  said  Court,  before  the  King  himself,  a  certain  information, 
against  C.  D.,  which  said  information  follows  in  these  words,  that  is  to 
say  \here  set  out  the  infwmation  verbatim]. 

^  [Wherefore  the  sheriff  of  the  county  of  was  commanded 

that  he  should  cause  him,  the  said  A.  B.,  to  come  to  answer  to  our  said 
Lord  the  King  touching  and  concerning  the  premises  aforesaid.]  And 
now,  that  is  to  say,  on  the  day  of  in  the  year  of 

our  Lord  one  thousand  nine  hundred  and  ,  before  our  said  Lord 

the  King,  at  the  Royal  Courts  of  Justice,  London,  comes  the  said  A.  B., 
by  his  solicitor,  and  having  heard  the  said  information  read, 

says  that  he  is  not  guilty  thereof,  and  hereupon  he  puts  himself  upon 
the  country,  and  James  Robert  Mellor,  Esquire,  Coroner  and  Attorney 
of  our  said  Lord  the  King,  in  the  King's  Bench  Division  of  His  Majesty's 
High  Court  of  Justice,  before  the  King  himself,  who  for  our  said  Lord 
the  King  in  this  behalf  prosecutes,  does  the  like.^  Therefore  let  a  jury 
thereupon  come. 

No.  93. 

Record  of  Information  (ex  officio)  for  Trial. 

[Same  as  No.  92.] 

[Using  the  name  of  the  Attorney  or  Solicitor-General,  instead  of  the  King's 
Coroner  and  Attorney.  Thus :]  Sir  John  Lawson  Walton,  Knight, 
Attorney-General  of  our  present  Sovereign  Lord  the  King,  who  for  our 
said  Lord  the  King  in  this  behalf  prosecutes,  came  here  into  the  King's 
Bench  Division,  &c. 

No.  100. 

Judge's  Order  to  Strike  Special  Jury  as  provided  by 
"The  Juries  Act,  1870." 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

The  Honourable  Mr.  Justice  in  Chambers. 

[Middlesex.]    The  King 
against 
A.  B. 
Upon  reading 

and  upon  hearing  counsel  on  both  sides  [or  as  the  case  may  he] — 

It  is  ordered  at  the  prayer  and  instance  of  the  [Prosecutor],  that  the 

1  These  words  may  be  omitted  if  process  not  actually  issued. 

2  Should  plea  of  justification  under  statute  be  entered  it  must  be  added 
here. 
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issue  joined  in  this  prosecution  be  tried  by  a  special  jury  of  the  county 
of  and  that  the  sheriff  of  the  said  county  or  his  under  sheriff 

do  attend  at  the  Crown  Office  with  the  jurors'  book  and  the  special 
jurors'  list  of  the  said  county,  and  the  numbers  referring  to  the  names 
in  such  list,  written  upon  distinct  pieces  of  parchment  or  card.  And 
that  the  proper  officer  at  the  Crown  Office  shall  nominate  forty-eight 
men  qualified  to  serve  on  special  juries  within  the  said  county,  and  the 
solicitor  or  agent  for  the  said  Prosecutor  shall  strike  out  twelve,  and 
the  solicitor  or  agent  for  the  defendant  shall  in  like  manner  strike  out 
twelve  of  the  said  forty-eight,  and  that  twenty-four,  the  remainder  of 
the  said  forty-eight,  shall  be  returned  for  the  trial  of  the  issue  joined  in 
this  prosecution. 
Dated,  &c. 

No.  102. 

Warrant  of  Tales. 

Middlesex.  Sir  John  Lawson  Walton,  Knight,  Attorney-General, 
of  our  present  Sovereign  Lord  the  King  [for  our  said  Lord  the  King, 
omit  these  words  if  the  tales  is  prayed  for  the  Defendant]  prays  a  Tales  de 
Circumstantibus  to  be  granted  by  the  Court  here  according  to  the  form 
of  the  statute  in  such  case  made  and  provided  for  the  trial  of  the  issue 
joined  between  our  said  Lord  the  King  and  A.  B.  upon  an  information 
for  certain  [misdemeanors]  lest  the  jury  to  be  taken  in  this  behalf  do 
remain  untaken  for  default  of  jurors. 

Dated,  &c. 

(Signed) 
J.  Lawson  Walton 

(Attorney-General). 

No.  103. 

Associate's  Certificate  after  Trial. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Middlesex.]    The  King 
against 
A.  B. 

I  certify  that  this  [information]  was  tried  before  the  Honourable  Mr. 
Justice  at  and  a  [special]  jury  of  the  county  of 

on  the  day  of  19     . 

The  jury  found  the  defendant  guilty  [or  not  guilty,  or  guilty  on  sitch 
and  such  counts,  and  not  guilty  on  such  and  such  counts,  enumeraiing 
them]. 

That  the  Judge  sentenced  the  defendant  to  pay  a  fine  of,  &c. 

That  the  Judge  certified  [that  the  case  was  proper  to  he  tried  by  a  special 

jury,  or  other  certificate,  as  the  case  may  be]. 

Dated,  &c. 

(Signed) 

X.  Y. 

[Title  of  officer]. 
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No.  104. 
PosTEA  ON  Trial  in  Middlesex  or  London. 

Afterwards  on  the  day  of  19    ,  before  the  Right 

Honourable  Richard  Everard  Baron  Alverstone,  Lord  Chief  Justice  of 
England  {or  the  Honourable  Mr.  Justice  )  come  as  well  the 

within-named  F.  C,  Esquire,  who  for  our  said  Lord  the  King  in  this 
behalf  prosecutes,  as  the  within-named  A.  B.,  by  his  solicitor  within 
mentioned,  (A)  and  a  \special\  jury  of  the  within  county,  to  wit  [here 
insert  the  names  and  descriptions  of  the  jurors  who  attended],  being  summoned 
and  called  come  and  are  sworn  upon  the  said  jury.  Whereupon  public 
proclamation  is  made  here  in  Court  for  our  said  Lord  the  King,  as  the 
custom  is,  that  if  there  be  any  one  who  will  inform  the  aforesaid  Chief 
Justice  [or  Judge]  the  King's  Attorney -General  or  the  jurors  of  the  jury 
aforesaid,  concerning  the  matters  within  contained,  he  should  come  forth 
and  should  be  heard,  and  hereupon  J.  P.,  Esquire,  one  of  the  counsel  of 
our  said  Lord  the  King  [or  of  counsel  learned  in  the  law]  offers 

himself  on  behalf  of  our  said  Lord  the  King  to  do  this.  Whereupon 
the  Court  here  proceeds  to  the  taking  of  the  inquest  aforesaid  (B)  by 
the  jurors  aforesaid,  now  here  appearing  for  the  purpose  aforesaid,  who 
being  chosen,  tried,  and  sworn  to  speak  the  truth  touching  and  con- 
cerning the  matters  within  contained  [when  convicted]  say,  upon  their 
oath,  that  the  said  A.  B.  is  guilty  of  the  premises  in  the  [if  in  some 
counts  only,  say:  second  and  third  counts  of  the]  information  within 
specified  and  charged  upon  him  in  manner  and  form,  as  in  and  by  the 
said  information  is  within  alleged  against  him. 

[When  acquitted]  say  upon  their  oath  that  the  said  A.  B.  is  not  guilty 
of  the  premises  in  the  indictment  within  specified  and  charged  upon  him, 
in  manner  and  form  as  the  said  A.  B.  has,  by  pleading  for  himself, 
alleged. 

If  a  tales  has  been  prayed — 

A.  And  a  [special]  jury  of  the  within  county  being  summoned  and 
called,  some  of  them,  that  is  to  say  [name  such  of  the  jurors  as  appeared  at 
the  trial]  and  because  the  rest  of  the  jurors  of  the  said  jury  do  not  appear, 
therefore  others  of  the  bystanders  being  chosen  by  the  sheriff  of  the 
within  county,  at  the  request  of  the  said  A.  B.  [or  of  the  said  James 
Robert  Mellor]  and  by  command  of  the  said  Chief  Justice  [w  Judge] 
are  newly  appointed,  whose  names  are  added  to  the  panel  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  which  said 
jurors  so  newly  appointed,  to  wit  [insert  the  names  and  description  of  the 
talesmen],  being  called  likewise  come,  and  are  sworn  upon  the  said  jury. 

B.  As  well  by  the  jurors  aforesaid  first  impanelled  and  sworn,  as 
by  the  other  jurors  now  here  appearing,  who,  together  with  the  jurors 
aforesaid  first  impanelled  and  sworn,  being  chosen,  tried,  and  sworn  to 
speak  the  truth,  &c. 

No.  105. 

POSTEA  AT  THE  ASSIZES. 

Afterwards  on  the  day  of  19      [the  commission  day], 

at  in  the  county  of  before  the  Honourable  Mr.  Justice 
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,  and  the  Honourable  Mr.  Justice  ,  justices  of  our 

said  Lord  the  King  assigned  to  hold  the  assizes  in  and  for  the  county 
of  within  mentioned,  according  to  the  form  of  the  statute  in 

such  case  made  and  provided,  come  [<&c.  as  in  No.  104]. 

No.  106. 

Warrant  to  Apprehend  Defendant  Sentenced  at  Trial  when 
NOT  Present  at  the  Trial. 

"Whereas  the  above-named  defendant  A,  B,  was  on  the  day 

of  19     ,  at  the  sittings  of  the  High  Court  of  Justice,  in  the 

county  of  [Middlesex]  before  me  the  Honourable  Mr.  Justice 
tried,  and  by  a  jury  of  the  country  convicted  of  certain  misdemeanors 
[or  felonies],  whereof  he  is  impeached,  and  it  was  thereupon  considered 
and  adjudged  and  ordered  by  me  that  for  the  offences  whereof  he  was 
so  convicted  as  aforesaid  he  the  said  A.  B.  should  be  imprisoned  in  His 
Majesty's  prison  at  in  and  for  the  county  of  for  the 

space  of  [three  calendar  months]. 

These  are  therefore  to  command  you  to  apprehend  and  take  the  said 
A.  B.  and  lodge  him  in  the  said  prison  at  aforesaid,  there  to  be 

imprisoned  and  kept  in  safe  custody  by  the  gaoler  of  the  said  prison  in 
execution  of  the  said  judgment. 

Dated,  &c. 

No.  107. 

Warrant  after  Conviction  to  hold  Defendant  to  Bail  to 
Appear  for  Sentence. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

England,  to  wit.  Whereas  it  is  certified  to  me  by  [one  of  the  clerks  in 
the  Crown  Office],  that  [as  in  certificate]. 

These  are  therefore  to  command  you  in  His  Majesty's  name  to 
apprehend  and  take  the  said  A.  B.  before  one  of  the  Judges  of  the  High 
Court  of  Justice,  if  taken  in  or  near  the  cities  of  London  or  Westmin- 
ster, if  elsewhere  before  some  justice  of  the  peace  near  to  the  place 
where  he  shall  be  taken,  to  the  end  that  he  may  become  bound  by  his 
own  recognisance  in  the  sum  of  pounds  with  two  sureties  in 

the  sum  of  pounds  each  [or  say,  with  sufficient  sureties],  for 

his  personal  appearance  in  the  King's  Bench  Division  of  His  Majesty's 
High  Court  of  Justice  on  the  day  of  19     >  i"  order 

to  receive  the  judgment  of  the  said  Court  for  his  said  offence,  and  to 
be  further  dealt  with  according  to  law. 

Dated,  &c. 


To  Mr.  L.,  tipstaff  of  the 
King's  Bench  Division. 

To  all  constables  and  all 
other  peace  officers 
whom  it  may  concern. 


(Signed) 

,  Alverstone 

(Lord  Chief  Justice  of  England). 
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No.  108. 

Order  to  Commit  when  Defendant  Sentenced  at  Trial. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Cheshire.]     The  King 
against 
A.  B. 

The  defendant  A.  B.  being  present  here  in  Court,  and  being  by  a 
jury  of  the  country  convicted  of  certain  misdemeanors,  whereof  he  is 
impeached  in  this  prosecution,  it  is  ordered  that  he,  the  said  defendant, 
[do  pay  a  fine  to  our  Sovereign  Lm'd  the  King  of  pounds  of  lawful 

money  of  Great  Britain,  and  further  that  he  he  imprisoned  until  the  said  fine 
he  paid;  and  the  said  defendant  is  now  here  in  Court  committed  to  the  cus- 
tody of  the  gaoler  of  His  Majesty's  pi'ison  at  until  the  said  fine  he 
paid,  or  as  the  case  may  he\ 

Dated,  &c. 

By  the  Court. 

No.  109. 

Certificate  of  Conviction  from  Clerk  of  Assize  or  Associate 
FOR  Application  for  Warrant. 

[Heading  as  in  No.  103.] 

I  hereby  certify  that  the  above-named  defendant  A.  B.  was,  on 

the  day  of  ,  at  ,  tried  before  the  Honourable 

Mr.  Justice  and  a  [special]  jury,  upon  an  information  against 

him  for  [here  state  offence],  that  the  jury  found  the  said  defendant  guilty, 

and  that  the  Judge  sentenced  the  said  defendant  to  [liere  insert  sentence]. 

Dated,  &c. 

(Signed) 

X.  Y. 

[Title  of  officer]. 

No.  110. 

Warrant  of  Arrest  after  Conviction  and  Recognisances 

Estreated. 

England,  to  wit.  Whereas  it  is  certified  to  me  by  the  Master  of  the 
Crown  Office  that  at  the  assizes  [or  as  the  case  may  he]  holden  in  and  for 
the  county  of  ,  on  the  day  of  ,  an  indictment 

for  certain  [misdemeanors]  was  found  by  the  grand  jury  of  the  said 
county  against  A.  B.,  which  said  indictment  was  afterwards  by  writ  of 
Certiorari  issuing  out  of  the  King's  Bench  Division  of  His  Majesty's 
High  Court  of  Justice,  removed  into  the  said  Court,  and  thereupon  the 
said  A.  B.  gave  a  recognisance  to  answer  the  said  indictment,  and  not 
depart  the  said  Court  without  leave,  and  that  the  said  A.  B.  having 
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appeared  and  pleaded  not  guilty  to  the  said  indictment,  was  at  , 

on  the  day  of  last,  in  and  for  the  county  of  Middlesex, 

before  the  [naming  the  Judge]  and  by  a  jury  of  the  country  convicted  of 
the  said  offence  charged  upon  him  in  and  by  the  said  indictment ;  and 
it  is  further  certified  that  on  the  day  of  last  the  said 

A.  B.  having  been  three  times  publicly  called  in  the  said  Court  upon 
his  said  recognisance  and  not  appearing,  it  was  ordered  by  the  said  last- 
mentioned  Court  that  his  default  should  be  recorded  and  the  said 
recognisance  estreated  into  the  Exchequer ;  and  it  is  further  certified 
that  the  said  A,  B.  hath  not  appeared  in  the  said  King's  Bench  Division 
of  His  Majesty's  High  Court  of  Justice,  in  order  to  receive  the  judgment 
of  the  said  Court  for  the  said  offence,  nor  is  he  now  under  any  recog- 
nisance 80  to  do.  This  is  therefore  to  command  you,  in  His  Majesty's 
name,  to  apprehend  and  take  the  said  A.  B.,  and  if  he  shall  be  appre- 
hended during  the  sittings  of  the  said  last-mentioned  Court,  to  bring 
him  into  the  King's  Bench  Division  of  His  Majesty's  High  Court  of 
Justice,  at  the  Royal  Courts  of  Justice,  London,  to  receive  the  judg- 
ment of  the  said  Court  for  his  said  offence ;  or  if  he  shall  be  appre- 
hended in  vacation,  forthwith  to  convey  him  to  the  common  prison  of 
the  county,  city,  or  place  where  he  shall  be  apprehended,  there  to 
remain  without  bail  or  mainprise  until  he  shall  be  discharged  by  due 
course  of  law. 
Dated,  &c. 

No.  111. 

Warrant  of  Arrest  on  Conviction  by  Default  to  hold 
Defendant  to  Bail. 

England,  to  wit.     Whereas,  &c.  (as  in  No.  110). 

And  it  is  further  certified  that  the  said  defendant  having  suffered 
judgment  to  pass  against  him  by  default  upon  the  said  information, 
judgment  has  been  thereupon  signed  against  him,  and  it  is  further 
certified  that  the  said  defendant  has  not  as  yet  received  the  sentence 
of  the  said  Court  for  the  said  offence,  nor  is  he  under  any  recognisance 
in  the  said  Court  so  to  do. 

These  are,  therefore,  to  command  you  and  every  of  you  on  sight 
hereof  to  apprehend  and  take  the  said  A.  B.  and  bring  him  before  me  or 
one  other  of  the  Judges  of  the  King's  Bench  Division  of  the  High  Court 
of  Justice  if  taken  in  or  near  the  cities  of  London  and  Westminster,  if 
elsewhere  before  some  justice  of  the  peace  near  to  the  place  where  he 
shall  be  herewith  taken,  to  the  end  that  he  may  become  bound  with 
sufficient  sureties  for  his  personal  appearance  in  the  King's  Bench 
Division  of  His  Majesty's  High  Court  of  Justice  on  the  day 

of  in  order  to  receive  the  sentence  of  the  said  Court  for  the 

said  offence  and  be  further  dealt  with  according  to  law. 

Dated,  &c. 

No.  119. 

Entry  of  Judgment  on  Demurrer  to  Plea  to  Information 
AFTER  Argument. 

Whereupon  all  and  singular  the  premises  being  seen  and  fully 
understood  by  the  King's  Bench  Division  of  His  Majesty's  High  Court 
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of  Justice  now  here,  it  is  considered  and  adjudged,  by  the  said  Court 
here,  that  the  said  plea  of  the  said  A.  B.  is  bad,  and  insufficient  in  law 
to  bar  or  preclude  our  said  Lord  the  King  from  further  prosecuting  the 
said  A.  B.  upon  the  said  information,  and  therefore  that  the  said  A.  B. 
for  want  of  a  sufficient  plea  in  this  behalf,  be  convicted  of  the  premises 
in  the  information  within  specified,  and  charged  upon  him  in  manner 
and  form  as  in  and  by  the  said  information  is  within  alleged  against  him. 
And  that  for  his  offences  aforesaid  he  be  taken,  and  so  forth. 


No.  120. 

Entry  of  a  Nolle  Prosequi. 

.  Afterwards  on  the  day  of  ,  before  our  said  Lord 

the  King  at  the  Royal  Courts  of  Justice,  London,  come  as  well  the  said 
Coroner  and  Attorney  of  our  said  Lord  the  King,  in  the  King's  Bench 
Division  of  His  Majesty's  High  Court  of  Justice,  who  for  our  said  Lord 
the  King  in  this  behalf  prosecutes  in  his  proper  person,  as  the  said 
A.  B.,  by  his  solicitor.  And  the  said  Coroner  and  Attorney  for  our 
said  Lord  the  King  says  that  he  will  not  further  prosecute  the  said 
A.  B.  upon  the  information  aforesaid.  Whereupon  all  and  singular  the 
premises  being  seen  and  fully  understood  by  the  Court  now  here,  it  is 
considered  and  adjudged,  by  the  said  Court  here,  that  all  proceedings 
upon  the  said  information  against  the  said  A.  B.  be  altogether  stayed, 
and  that  the  said  A.  B.  be  discharged  of  and  from  the  said  information. 
[In  the  case  of  an  information  filed  by  the  Attorney-General,  his  name 
must  be  used  instead  of  that  of  the  King's  Coroner  and  Attorney.] 


No.  12L 
Recognisance  to  Appear  for  Sentence. 

Be  it  remembered,  that  on  the  day  of  19       [insert 

names  and  descriptions  of  the  defendant  and  bail,  if  bail  required],  come 
before  me  one  of  His  Majesty's  justices  of  the  peace  in  and  for 

the  county  of  and  acknowledge  to  owe  our  Sovereign  Lord  the 

King  the  several  sums  following  (that  is  to  say),  the  said 
the  sum  of  pounds,  and  the  said  and  the  sum 

of  pounds,  each  of  lawful  money  of  Great  Britain,  to  be  levied 

upon  their  several  goods  and  chattels,  lands  and  tenements,  to  His 
Majesty's  use,  upon  condition  that  if  he  the  said  shall  person- 

ally appear  in  the  King's  Bench  Division  of  His  Majesty's  High  Court 
of  Justice  on  the  day  of  next,  or  whenever  he  shall 

thereto  be  required  in  order  to  receive  the  sentence  of  the  said  Court 
for  certain  whereof  he  is  impeached,  and  by  a  jury  of  the 

country  [or  by  his  own  default  or  confession]  convicted,  and  so  from 
day  to  day,  and  not  depart  that  Court  without  leave,  then  this 
recognisance  to  be  void,  or  else  to  remain  in  full  force. 

Taken,  &c. 
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No.  122. 

Notice  to  Call  a  Defendant  on  Recognisance  to  Appear  for 

Sentence. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Middlesex.]    The  King 
against 
A.  B. 

Take  notice  that  the  King's  Bench  Division  of  His  Majesty's  High 
Court  of  Justice  will  be  moved  on  the  day  of  19     ,  or 

so  soon  after  as  counsel  can  be  heard  for  the  judgment  of  the  said 
Court  against  the  above-named  defendant  for  certain  [conspiracies] 
whereof  he  (with  others)  is  impeached  and  by  a  jury  of  the  country, 
[or  by  his  own  default  or  confession,  as  the  case  may  be]  convicted.  And 
that  he,  the  said  defendant,  is  hereby  required  personally  to  attend  the 
said  Court  in  order  to  receive  judgment  as  aforesaid.  And  in  case  the 
said  defendant  does  not  then  attend,  the  said  Court  will  be  moved  that 
his  default  may  be  recorded,  and  that  the  recognisance  of  the  s&id 
defendant  and  of  his  bail,  entered  into  in  this  prosecution,  be  estreated 
into  the  Exchequer. 
Dated,  &c. 

(Signed) 
M.  N. 
(Solicitor  for  the  Prosecutor). 
To  A.  B.,  the  above-named 
defendant;  and  also  to 
C.  D.,  of,  &c.,  and  E.  F., 
of,  &c.,  his  bail. 


No.  134. 

Attorney-General's  Fiat  for  Writ  of  Error  on  Information 
IN  King's  Bench  Division. 

[Here  insert  name  of  county.]  Let  a  writ  of  Error  on  behalf  of  E.  Y., 
issue  directed  to  the  Right  Honourable  Richard  Everard  Baron  Alver- 
stone.  Lord  Chief  Justice  of  England,  and  the  Honourable  the  other 
justices  of  His  Majesty's  High  Court  attached  to  the  King's  Bench 
Division,  upon  a  certain  information  filed  in  the  said  King's  Bench 
Division,  against  the  said  E.  Y.  for  certain  misdemeanors  whereof  he  is 
impeached,  and  by  a  jury  of  the  county  aforesaid  [or  for  want  of  a 
sufficient  plea]  convicted,  as  it  is  said.  And  whereupon  judgment  has 
been  pronounced  against  him. 

Dated,  &c. 
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No.  135. 


Writ  of  Error  on  Information  filed  in  King's  Bench 
Division. 

Edward  the  Seventh,  by  the  Grace  of  God,  &c.  [as  in  Form 
No.  51]. 

To  Our  right  trusty  and  well -beloved  Ei chard  Everard  Baron 
Alverstone,  Our  Chief  Justice  of  England,  the  President,  and  others 
Our  justices  of  Our  High  Court  attached  to  the  King's  Bench  Division 
of  Our  said  High  Court,  greeting :  Forasmuch  as  in  the  record  and 
proceedings  and  also  in  the  giving  of  judgment  upon  a  certain  informa- 
tion exhibited  in  Our  said  Court  before  us  against  J.  W.,  for  certain 
[misdemeanors],  whereupon  by  a  jury  of  the  [county  of  Middlesex] 
taken  between  us  and  the  said  J.  W.  before  [you  the  said  Eichard 
Everard  Baron  Alverstone,  Our  Chief  Justice  aforesaid]  [or  if  before  some 
other  judge  here  insert  his  name]  he  is  convicted,  as  it  is  said,  manifest 
error  has  intervened  to  the  great  damage  of  the  said  J.  W.,  as  by  his 
complaint  we  are  informed.  We,  therefore,  being  willing  that  the  said 
error  (if  any  there  be)  be  duly  amended  and  full  and  speedy  justice 
done  to  the  said  J.  W.  in  his  behalf,  do  command  you  that  if  judgment 
be  given  thereupon,  then  you  send  to  us  distinctly  and  openly  forthwith 
under  your  seal,  or  the  seal  of  one  of  you  to  Our  Lords  Justices  of 
Appeal  in  Our  Court  of  Appeal,  a  transcript  of  the  record  and  proceed- 
ings of  the  information  aforesaid,  with  all  things  touching  the  same  and 
this  writ,  that  the  said  transcript  and  proceedings  being  inspected, 
viewed,  and  examined  by  Our  Lords  Justices  of  Appeal  aforesaid,  they 
may  cause  further  to  be  done  thereupon  what  of  right,  and  according 
to  the  law  and  custom  of  England  shall  be  meet  to  be  done.  Witness 
Ourself  at  Westminster  the  day  of  in  the  year 

of  Our  reign. 

(Signed) 

Cozens  Hardy 

(Master  of  the  Eolls). 

Indorsement  as  in  No.  126. 


No.  136. 

Memorandum  of  Allowance  of  Writ  of  Error. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Middlesex.]     The  King 
against 
A.  B. 

I  have  allowed  a  writ  of  Error  in  this  prosecution  this  day 

of  19     . 

(Signed)  C.  D. 

[Title  of  officer.] 
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No.  137. 


Statement  of  some  Particular  Ground  of  Error  to  be 
Engrossed  on  Copy  of  above  for  Service. 

One  of  the  grounds  of  error  intended  to  be  argued  is   [here  state 
particular  ground], 

[Authorities. — Comyns,  Digest,  tit.  "  Information  "  ;  Bacon,  Abridge- 
ment, tit.  "  Informations  " ;  Hawkins,  Pleas  of  the  Crown,  vol.  ii.  ch.  26 ; 
Gude,  Crovm  Practice,  1828 ;  Cole  on  Informaiioms,  1843 ;  Shortt  on 
Informations  {Criminal  and  Quo  Warranto),  1887;  Short  and  Mellor, 
Crown  Office  Practice,  1890 ;  Archbold,  Pleading  and  Evidence  and 
Practice  in  Criminal  Cases,  23rd  ed.,  1905.] 


Informer  has  primarily  the  same  meaning  as  informant,  but  is 
most  commonly  applied  (1)  to  accomplices  in  crime  who  turn  King's 
evidence  (see  Approver;  Accomplice);  (2)  to  common  informers,  i.e. 
persons  who  institute  legal  proceedings  with  a  view  to  recovering  the 
reward  offered  by  statute  in  such  a  case,  irrespective  of  any  particular 
grievance  suffered  by  them  through  the  breach  of  the  statute. 

In  the  case  of  criminal  proceedings,  any  person  may  institute  pro- 
ceedings on  behalf  of  the  Crown  unless  a  statute  otherwise  provides. 
But  civil  proceedings  for  penalties  by  persons  not  directly  aggrieved 
cannot  be  instituted  unless  a  statute  so  permits. 

Actions  by  common  informers  are  termed  qui  tarn  actions,  or  popular 
actions,  when  the  informer  recovers  the  statutory  penalty  (tarn  pro 
domino  rege  quam  pro  se  ipso).  All  actions  by  informers  for  penalties 
must  be  brought  within  a  year  of  the  offence,  unless  a  longer  or  shorter 
time  is  limited  by  statute  (31  Eliz.  c.  5,  s.  5  ;  Dger  v.  Best,  1866,  L.  R. 

1  Ex.  152 ;  see  Finance  Act,  1907,  c.  13,  s.  23).  As  a  general  rule,  a 
penalty  prescribed  by  statute  goes  to  the  Crown,  unless  another  destina- 
tion is  given  it  by  the  statute,  whether  to  the  informer  or  to  the  poor 
of  the  parish,  or  the  metropolitan  police  fund,  or  the  prosecuting  local 
authority  (see  Bradlaugh  v.  Clarke,  1882,  8  App.  Cas.  354;  Huntington 
v.  Attrill,  [1893]  A.  C.  150).  In  certain  cases  the  Court  of  trial  has 
power  to  deprive  the  informer  of  the  whole  or  part  of  the  penalty 
assigned   to   him   by   the  statute  {Hawke  v.  Mackenzie,  No.  3,  [1902] 

2  K.  B.  234). 

Under  a  very  old  statute,  28  Edw.  i.  c.  10,  provision  is  made  for 
punishing  false  informers. 

Actions  for  penalties  by  informers  are  not  criminal  proceedings  for 
purpose  of  venue  (R.  S.  C.  1883,  Order  20,  r.  1),  which  for  civil  purposes 
appears  now  to  be  abolished  (see  Buckley  v.  Hull  Bocks  Co.,  [1893]  2  Q.  B. 
93;  56  &  57  Vict.  c.  61,  s.  2).  But  discovery  of  documents  or  by  inter- 
rogatories will  not  be  given  (see  Hobhs  v.  Hudson,  1890,  25  Q.  B.  D. 
232  ;  Saunders  v.  Wiel,  No.  1,  [1892]  2  Q.  B.  321 ;  Mcxborough  {Earl)  v. 
Whitwood  Urban  District  Council,  [1897]  2  Q.  B.  Ill),  and  such  actions 
may  not  be  compromised  without  the  leave  of  the  Court  (R.  S.  C.  1883, 
Order  50,  rr.  13,  14,  15).  A  collusive  action  is  unlawful  and  ineffectual 
(4  Hen.  vii.  c.  20 ;  Girdlestone  v.  Brighton  Aquarium  Co.,  1878,  3  Ex.  D. 
137 ;  4  Ex.  D.  107).  Corporations  cannot  sue  as  common  informers  for 
penalties  except  under  express  statutory  authority  (18  Eliz.  c.  5,  s.  7 ; 
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Shoreditch  Guardians  v.  Franklin,  1878,  3  C.  P.  D.  377),  nor  is  this  rule 
altered  by  the  Interpretation  Act,  1889,  52  &  53  Vict.  c.  63,  s.  2  (2). 
See  Penal  Action. 

Infortunium,  Homicide  per.— Homicide  committed  in 
the  course  of  doing  a  lawful  act,  and  without  any  intention  of  doing  hurt, 
as,  for  example,  when  the  head  of  an  axe  with  which  a  person  is  at  work 
accidentally  flies  off  and  kills  a  bystander.  If  the  killing  is  uninten- 
tional while  doing  an  unlawful  act,  it  is  technically  Manslaughtek,  and 
if  the  act  is  felonious  it  is  said  technically  to  be  Mukder  (see  these 
titles).  Under  the  old  law,  if  a  person  was  found  guilty  of  having  com- 
mitted homicide  per  infwtunium,  or,  as  it  is  more  generally  termed,  by 
misadventure,  he  was  technically  liable  to  the  penalty  of  forfeiture  of 
his  goods,  but  in  practice  he  obtained  a  pardon  and  writ  of  restitution 
as  a  matter  of  course;  sometimes,  indeed,  the  judge  would  permit  or 
direct  a  general  verdict  of  acquittal  (4  Black.  Com.  182, 188).  By  sec.  7 
of  24  &  25  Vict.  c.  100,  it  is,  however,  expressly  provided  that  no  punish- 
ment or  forfeiture  shall  be  incurred  by  any  person  who  shall  kill  another 
by  misfortune,  or  in  his  own  defence,  or  in  any  other  manner  without 
felony.     See  Homicide. 

Infringement. — See  Copyright;  Designs;  Patents;  Trade 
Marks. 

In  Full. — ^Where  a  landlord  promised  his  tenant  that  if  he  would 
continue  to  pay  his  rent  in  full  without  deducting  anything  for  property 
tax,  he,  the  landlord,  would  repay  to  him  all  sums  which  he  had  paid 
or  should  pay  for  such  property  tax,  it  was  held  that  this  agreement 
was  not  void  as  "  an  agreement  for  the  payment  of  rent  in  full " 
within  sec.  103  of  5  &  6  Vict.  c.  35  {Lamh  v.  Brewster,  1879,  48  L.  J. 
Q.  B.  421). 

The  keeping  by  a  creditor  of  a  cheque  sent  by  his  debtor  "  in  full 
of  all  demands  "  is  not  as  a  matter  of  law  conclusive  evidence  of  accord 
and  satisfaction  {Day  v.  M'Lea,  1889,  22  Q.  B.  D.  610).  See  Vol.  I. 
p.  101. 

"  In  full  for  the  voyage,"  see  Sweeting  v.  Darthez,  1854,  23  L.  J.  C.  P. 
131.     See  Pull. 

Ingiurie  gravi. — These  words  in  the  46th  Article  of  Ordin- 
ance No.  5  of  1867,  "to  amend  the  laws  relative  to  the  rights  and  duties 
emanating  from  marriage  and  to  separation  of  married  persons"  in 
Malta,  "  leave  a  large  discretion  to  the  tribunal  having  to  judge  of  the 
facts ;  not  only  acts,  but  words  designed  to  wound  the  feelings  of  the 
wife — where  .  .  .  she  is  the  complaining  party — may  amount  '  ingiure 
gravi ' "  {per  Sir  James  Hannen  in  Sant  v.  Sant,  1874,  L.  E.  5  P.  C.  542). 
The  French  equivalent  is  injures  graves,  Code  Civil,  s.  231,  which  is 
reproduced  in  Mauritius  in  the  Divorce  Ordinance,  1872  (No.  14  of 
1872). 

I  n  gremio  legiS  (lit.  "  in  the  bosom  of  the  law  "). — A  figurative 
expression  to  express  that  a  thing  is  under  the  protection  of  the  law. 

Ingress. — A  grant  of  aright  of  "  ingress,  egress,  and  regress" 
is  a  grant  of  a  right  of  way  from  the  locus  a  quo  to  the  locus  ad  quern, 
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and  from  the  locus  ad  quern  forth  to  any  other  spot  to  which  the  grantee 
may  lawfully  go  or  back  to  the  loaus  a  quo  {Somerset  v.  G.  W.  Ely.,  1882, 
46  L.  T.  883). 

Inhabitants In  A.-G.  v.  Parker,  1747,  3  Atk.  576;  26  E.  E. 

1132,  where  one  of  the  questions  was  as  to  the  persons  entitled  to 
nominate  to  a  curacy,  which  right  had  been  granted  to  the  "  parishioners 
and  inhabitants,"  Lord  Hardwicke  said  (p.  577):  "Inhabitants  .  .  . 
takes  in  housekeepers,  though  not  rated  to  the  poor,  takes  in  also 
persons  who  are  not  housekeepers,  as,  for  instance,  such  who  have 
gained  a  settlement  and  by  that  means  become  inhabitants "  (see  also 
A.-G.  V.  Clarke,  1762,  Amb.  422 ;  27  E.  R  282). 

Persons  who,  although  occasionally  absent  from  a  borough  on  service 
as  militiamen,  but  who  had  dwelling-houses  therein  for  which  they  paid 
rent,  and  in  which  their  families  continued  to  reside,  were  deemed 
"  inhabitants "  of  the  borough  for  the  purpose  of  voting  for  certain 
corporate  offices  (B.  v.  Mitchell,  1809,  10  East,  511).  The  word,  how- 
ever, in  a  charter  has  not  in  itself  any  definite  legal  meaning,  but  must 
be  explained  in  each  case  extrinsically,  as  by  evidence  of  usage  or  by 
reference  to  the  context  and  objects  of  the  charter  {E.  v.  Masliiter,  1837, 
6  Ad.  &  E.  153;  R.  v.  Davie,  1837,  ibid.  374). 

"In  a  statute  which  mentions  'inhabitant'  as  well  as  'occupier,' 
inhabitant  must  mean  resident"  (j>er  Bayley,  J.,  in  R.  v.  Nicholson,  1810, 
12  East,  345;  11  E.  E.  398).  The  term  "may  have  a  very  extensive 
sense,  so  as  to  include  in  it  all  persons  possessed  of  property  in  a  place. 
Such  a  construction  has  been  put  upon  that  word  in  the  Statute  of 
Bridges,  the  Eiot  Act,  and  the  Black  Act;  but  in  those  statutes  the 
word  '  inhabitants '  was  |;he  only  word  used  as  descriptive  of  the  persons 
liable  to  be  charged"  {per  Bayley,  J.,  in  R.  v.  North  Curry,  1825, 
4  Barn.  &  Cress.,  at  p.  958,  who  then  proceeds  to  deal  with  the  word 
as  used  in  43  Eliz.  c.  2,  which  he  says,  following  R.  v.  Niclwlson,  supra, 
is  confined  to  residents).  "Since  the  time  of  Henry  viii.  the  word 
'  inhabitant,'  when  used  in  statutes  relative  to  rates,  has  always  been 
construed  to  mean  '  rateable  occupier,'  and  I  do  not  know  of  an  instance 
in  which  it  has  been  decided  that  it  must  be  a  person  who  has  resided 
and  slept  within  the  parish.  In  respect  of  gaining  a  settlement,  it  is 
otherwise,  and  there  the  person  is  required  for  that  purpose  to  have 
slept  in  the  parish"  {per  Erie,  C.J.,  in  Wilson  v.  Sunderland  Church- 
wardens, 1864,  34  L  J.  M.  C.  90,  93). 

A  legacy  to  the  "  poor  inhabitants  "  of  a  parish  is  good,  and  will  go 
to  the  poor  not  receiving  alms  {A.-G.  v.  Clarke,  supra) ;  so  also  is  a  gift 
of  residue  to,  e.g.  "  the  inhabitants  of  Tawleaven  Eow  in  the  parish  of 
Sethney  "  {Rogers  v.  Thomas,  1837,  2  Keen,  8 ;  48  E.  E.  531).  A  claim 
to  a  profit  A  prendre  cannot  be  made  by  the  inhabitants  of  a  parish,  nor 
can  a  grant  be  made  to  the  inhabitants  as  such,  for  although  they  may 
be  all  capable  of  taking  individually  as  grantees,  yet  they  cannot  take 
under  that  general  designation  (Shep.  Touchstone,  237;  Willingale  v. 
Maitland,  1866,  L.  E.  3  Eq.  103);  this,  however,  applies  solely  to 
grants  by  private  individuals,  and  not  to  grants  by  the  Crown.  A  grant 
by  the  Crown  to  the  inhabitants  of  a  parish  erects  the  inhabitants  into 
a  corporation  quoad  the  grant  (  Willingale  v.  Maitland,  supra ;  see  also 
Chilton  v.  London  Corjwration,  1878,  7  Ch.  D.  735). 

In  Booth  v.  Ho^vell,  1889,  5  T.  L.  E.  449,  it  was  decided  that  a 
by-law  made  by  a  local  authority  prohibiting  the  use  in  a  highway  or 
VOL.  VII.  16 
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public  place  of  "  any  noisy  instrument  to  the  annoyance  of  any  of  the 
inhabitants  of  the  borough  "  was  reasonable,  as  the  words  "  any  of  the 
inhabitants "  meant  a  reasonable  number  of  inhabitants,  and  did  not 
apply  to  the  case  of  one  inhabitant  being  annoyed ;  see,  however,  Innes 
V.  Newman,  [1894]  2  Q.  B.  292  (in  which  Booth  v.  Howell,  supra,  was  not 
cited),  where  on  a  similar  by-law  it  was  held  that  it  was  sufficient  to 
prove  that  one  inhabitant  had  been  annoyed. 

Inhabitant  occupier  and  inhabitant  householder,  see  Feanchise, 
Electoeal. 

[Authority. — Stroud,  Jud.  Diet.] 

Inhabited  House  Duty.— See  House  Tax. 

Inheritance. — Eor  administrative  purposes  real  estate  vests  in 
the  legal  personal  representative  of  a  deceased  person  (see  Eeal  Eepee- 
sentative),  and  the  devolution  of  trust  estates  (see  Teusts)  has  been 
regulated  by  statute.  Subject  thereto,  it  will  be  convenient  to  deal  only 
with  the  descent  of  an  estate  in  fee  simple,  in  the  absence  of  effectual 
testamentary  disposition,  as  generally  established.  The  particular 
customs  of  gavelkind  and  borough  English  are  dealt  with  under  those 
headings. 

From  an  early  period  in  our  history,  down  to  the  year  1833,  the  rules 
or  canons  of  descent  were  as  follows : — 

(1)  That  inheritances  shall  lineally  descend  to  the  issue  of  the  person  who 
last  died  actually  seised  in  infinitum,  but  shall  never  lineally  ascend. 

(2)  That  the  male  issue  shall  be  admitted  before  the  female. 

(3)  That  when  there  are  two  or  more  males  in  equal  degree,  the  eldest 
only  shall  inherit ;  but  the  females  all  together. 

(4)  That  the  lineal  descendants  in  infinitum  of  any  person  deceased  shall 
represent  their  ancestor ;  that  is,  shall  stand  in  the  same  place  as  the  person 
himself  would  have  done  had  he  been  living. 

(5)  That  on  failure  of  lineal  descendants  or  issue  of  the  person  last  seised, 
the  inheritance  shall  descend  to  his  collateral  relations,  being  of  the  blood  of 
the  first  purchaser,  subject  to  the  three  preceding  rules. 

(6)  That  the  collateral  heir  of  the  person  last  seised  must  be  his  next 
collateral  kinsman  of  the  whole  blood. 

(7)  That  in  collateral  inheritance  the  male  stocks  shall  be  preferred  to  the 
female  (that  is,  kindred  derived  from  the  blood  of  the  male  ancestors,  however 
remote,  shall  be  admitted  before  those  from  the  blood  of  the  female,  however 
near),  unless  where  the  lands  have  in  fact  descended  from  a  female. 

(See  2  Black.  Com.  c.  14;  Watkins,  Law  of  Descents,  4th  ed.,  p.  97; 
Williams,  Seisin,  pp.  51-69 ;  and  for  a  table  of  descent  according  to  this 
system,  see  1  Stephens,  Com.,  11th  ed.,  p.  379 ;  14th  ed.,  p.  225.) 

In  1833  the  Act  3  &  4  Will.  iv.  c.  106,  was  passed  "for  amendment 
of  the  law  of  inheritance ; "  it  governs  every  descent  on  a  death  on  or 
after  January  1,  1834.  By  this  statute  the  rules  or  canons  of  descent 
were  reconstructed  as  follows,  premising  that  in  the  Act  "  land  "  extends 
to  all  hereditaments,  corporeal  and  incorporeal,  of  whatever  tenure,  and 
whether  the  estate  is  in  possession,  reversion,  or  remainder  (s.  1). 
[Equitable  estates  are  subject  to  the  same  rules  of  descent  as  legal. 
In  all  cases  where  a  man  dies  intestate  leaving  a  widow  but  no  children 
the  following  rules  of  descent  are  subject  to  the  provisions  of  the  Intestate 
Estates  Act,  1890,  53  &  54  Vict.  c.  29,  by  which  provision  to  the  extent 
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of  £500  is  made  for  the  widow  (see  tit.  Distribution  (Statute  of), 
Vol.  IV.,  p.  652).] 

(1)  In  every  case  the  descent  is  to  be  traced  from  the  "purchaser," 
defined  to  be  "  the  person  who  last  acquired  the  land  otherwise  than  by 
descent,  or  than  by  any  escheat,  partition,  or  enclosure,  by  the  effect  of 
which  the  land  shall  have  become  part  of,  or  descendible  in  the  same 
manner  as  other  land  acquired  by  descent."  The  person  "  last  entitled," 
defined  as  the  last  person  who  had  a  right  to  the  land,  whether  he  did 
or  did  not  obtain  possession  or  receipt  of  the  rents  and  profits,  is  to 
be  considered  to  have  been  the  purchaser,  unless  it  is  proved  that  he 
inherited  it  (s.  2).  This  canon  is  mainly  founded  on  the  "  old  and  true 
maxim  in  law,  that  none  shall  inherit  any  lands  as  heir,  but  only  the 
blood  of  the  first  purchaser  "  (Co.  Litt.  12a).  It  obviated  the  inconveni- 
ence of  the  maxim  seisina  facit  stipiteni  (see  rule  (1)  of  the  former 
system,  supra),  and  established  as  a  general  rule  what  before  was  the 
result  only  in  certain  instances.  Where  land  is  devised  to  the  heir,  he 
takes  as  devisee,  and  not  by  descent  [before  the  Act  the  heir  devisee 
took  by  descent,  that  being  presumed  to  be  the  better  title  (see  Foociuell 
v.  Van  Gndten,  [1897]  A.  C.  658)];  and  under  a  limitation  in  an  assur- 
ance to  the  person  or  heirs  [or  "right  heirs"  {Owen  v.  Gibbons,  [1902] 
1  Ch.  636)]  of  the  person  who  conveyed  the  land,  such  person  acquires 
as  purchaser,  and  is  not  entitled  as  of  his  former  estate  (s.  3,  and  see 
also  8.  4).  [Under  the  old  law,  where  A.  granted  land  to  B.,  remainder 
to  his  own  right  heirs,  A.  remained  seised  of  the  reversion  as  part  of  his 
former  estate,  but  now  A.  would  under  such  a  limitation  take  as  purchaser.] 

(2)  Inheritances,  in  the  first  place,  lineally  descend  to  the  issue  of 
the  purchaser  in  infinituvi  (see  2  Black.  Com.  210). 

(3)  The  children  of  the  purchaser  are  preferred  to  their  own  issue, 
males  to  females,  and  an  elder  male  to  a  younger;  but  females  take 
together.  The  right  by  primogeniture  has  long  been  established  (except 
in  cases  of  gavelkind  (where  all  sons  inherit)  and  other  local  customs), 
and  was  based  mainly  on  the  necessities  of  feudal  tenure.  But,  in 
tracing  the  descent  of  land,  it  does  not  obtain  among  females.  Several 
persons  together  forming  an  heir  are  called  in  law  co-parceners.  They 
are  not  strictly  either  joint-tenants  or  tenants  in  common,  but  occupy 
an  intermediate  position.  On  the  death  of  a  co-parcener,  a  co-heiress  of 
the  purchaser,  intestate,  and  leaving  a  son,  such  son,  notwithstanding 
sec.  2  of  the  Inheritance  Act,  stands  in  her  place  qiioad  her  share,  for 
as  to  that,  he  is  the  heir  of  the  purchaser  {Cooper  v.  France,  1850, 
19  L.  J.  Ch.  313;  and  see  Appendix  B.  to  Williams,  Real  Property); 
and  this  doctrine  applies  equally  in  favour  of  her  more  remote  lineal 
descendants,  and  accordingly,  on  the  death  intestate  of  a  son  of"  such  a 
co-parcener,  it  was  held  that  her  share  descended  to  the  nephew  of  such 
son  (being  a  grandson  of  the  co-parcener),  and  that  no  part  descended 
to  the  descendants  of  a  sister  of  the  co-parcener  {In  re  Maison,  James 
V.  DicJcinson,  [1897]  2  Ch.  509). 

(4)  The  issue  of  the  children  of  the  purchaser  represent  their  parents 
in  infinitum ;  thus  the  issue  of  a  deceased  eldest  son,  male  or  female, 
take  before  a  younger  son  (see  accompanying  table).  This  mode  of 
representation  is  known  as  succession  per  stirpes,  the  issue  being 
subject,  among  each  other,  to  the  provisions  of  rule  (3). 

(5)  On  failure  of  the  issue  of  the  purchaser,  the  inheritance  passes 
to  the  nearest  living  lineal  ancestor  in  the  preferable  line.  Before  this 
rule,  lineal  ancestors  were  not  permitted  to  succeed,  in  accordance  with 
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the  old  maxim  licereditas  nuTiquam  ascendit  (see  rule  (1)  of  former 
system);  but  their  issue  were  admitted,  and  the  descendants  of  a 
nearer  lineal  ancestor,  in  the  preferable  line,  were  preferred  to  those 
of  one  more  remote  (2  Black.  Com.  226).  Under  the  present  rule, 
a  father  is  preferred  to  a  brother  or  sister  (see  accompanying  table);, 
and  descent  from  a  brother  or  sister  is  traced  through  the  parent  (s.  5). 
The  rule  applies  only  if  the  issue  of  every  nearer  deceased  ancestor  in 
the  same  line  is  extinct. 

(6)  Among  the  lineal  ancestors  of  the  purchaser  the  paternal  line,, 
whether  of  the  purchaser  or  of  any  ancestor,  male  or  female,  is  preferred 
to  the  maternal  (ss.  7,  8 ;  and  see  2  Black.  Com.  238).  Hence  the  mother 
of  the  purchaser  cannot  succeed  until  all  his  paternal  ancestors,  male 
and  female,  and  their  families,  have  been  exhausted.  The  mother  of  a 
more  remote  male  paternal  ancestor  and  her  heirs  are  preferred  to  the 
mother  of  a  less  remote  male  paternal  ancestor  and  her  heirs ;  and  the 
mother  of  the  more  remote  male  maternal  ancestor  and  her  heirs  are 
preferred  to  the  mother  of  a  less  remote  male  maternal  ancestor  and  her 
heirs  (see  Watkins,  Law  of  Descents,  171-198)  ;  [as  to  effect  of  merger  of 
an  equitable  estate  in  a  legal  estate  in  altering  the  descent  {Be  Douglas^ 
1884,  28  Ch.  D.  327)]. 

(7)  The  rule  dealing  with  collateral  inheritance  enacts  that  the  issue 
of  the  purchaser's  lineal  ancestor,  to  whom,  if  living,  the  inheritance 
would  have  descended,  shall  represent  him  in  infinitum,  according  to  the 
same  law  of  succession  as  relates  to  the  issue  of  the  purchaser,  but  the- 
whole  blood  being  preferred  to  the  half  blood.  Before  this  enactment 
(s.  9)  the  half  blood  were  excluded  altogether.  Hence,  where  a  brother,, 
succeeding  by  descent,  acquired  an  actual  seisin,  and  died  intestate  and 
without  issue,  his  sister  (if  any)  of  the  whole  blood  succeeded  as  his 
heir,  to  the  exclusion  of  his  brothers  (if  any)  of  the  half  blood.  This 
was  the  doctrine  of  the  old  maxim,  possessio  fratris  facit  sororem  esse 
hceredem.  Under  the  Act,  a  relation  by  the  half  blood  stands  next 
after  any  relation  in  the  same  degree  of  the  whole  blood  and  his- 
issue,  where  the  common  ancestor  is  a  male,  and  next  after  the  common 
ancestor,  where  such  common  ancestor  is  a  female ;  so  that  the  brother  of 
the  half  blood  on  the  part  of  the  father  inherits  next  after  the  sisters 
of  whole  blood  on  the  part  of  the  father  and  their  issue,  and  the  brother 
of  the  half  blood  on  the  part  of  the  mother  inherits  next  after  the 
mother  (s.  9 ;  see  accompanying  table). 

(8)  Where  there  is  a  total  failure  of  heirs  of  the  purchaser,  or  where 
any  land  is  descendible  as  if  an  ancestor  had  been  the  purchaser  thereof, 
and  there  is  a  total  failure  of  the  heirs  of  such  ancestor,  the  descent  is 
traced  from  the  person  last  entitled  to  the  lands,  as  if  he  had  been  the 
purchaser  thereof  (Lord  St.  Leonards'  Act,  22  &  23  Vict.  c.  35,  s.  19). 
Before  this  enactment  there  would  have  been  in  such  a  case  an  escheat 
2yropter  defectum  sanguinis  {Doe  v.  Blachhurn,  1  Moo.  &  Kob.  547).  Taking 
the  person  last  entitled  as  the  person  from  whom  consanguinity  is  to  be 
traced,  the  preceding  canons  must  be  applied  to  find  the  heir ;  and  the 
widow  of  the  original  purchaser  and  her  family  may,  in  this  way,  be 
found  to  be  the  heir.  If  the  purchaser  dies  intestate,  leaving  an  only 
son  and  no  other  relations,  then  on  the  death  of  the  son  intestate  and 
without  issue,  there  will  be  a  total  failure  of  the  heirs  of  the  purchaser,, 
and  the  mother,  or  relations  on  her  part  (if  any),  will  be  admitted 
under  the  above  rule.  In  default  of  any  heir  the  Crown  takes  by 
escheat  {q.v.). 
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The  above  rules  of  descent  may  be  illustrated  by  the  accompanying 
table  (see  also  the  tables  in  Williams,  Real  Property,  18th  ed.,  at  p.  220 ; 
20th  ed,  at  p.  230 ;  1  Stephens,  Comm.  11th  ed,  p.  409 ;  14th  ed,  p.  228 ; 
and  the  list  of  the  successive  steps  in  tracing  a  descent  given  in  Challis, 
Law  of  Beat  Property,  2nd  ed,  pp.  220-223). 

The  first  four  rules  are  illustrated  by  the  descents  numbered  (1)  to 
(8),  the  last  of  which  is  an  example  of  devolution  of  the  share  of  a 
co-parcener  (7)  in  manner  mentioned  under  the  third  rule.  The  fifth 
rule  is  illustrated  by  (9)  and  (10).  After  reaching  the  grandfather  (11), 
and  his  issue  of  the  whole  and  half  blood  (12  and  13),  all  the  male 
paternal  ancestors  and  their  descendants  are  supposed  to  have  been 
exhausted,  and  by  the  sixth  rule  the  female  paternal  ancestors  and  their 
heirs  are  next  admitted,  and  the  mother  of  the  more  remote  paternal 
ancestor  and  her  heirs  (14,  15)  are  to  be  preferred  to  the  mother  of  a 
less  remote  paternal  ancestor  and  her  heirs  (16,  17).  The  seventh  rule 
is  illustrated  by  the  succession  of  the  half  blood  (13)  next  after  the 
whole  blood  (12),  and  (19)  after  (18).  The  eighth  rule  is  illustrated  by 
(24).  After  (23)  there  is  supposed  to  be  a  total  failure  of  heirs  of  the 
purchaser.  The  person  last  entitled  was  (23),  and  becomes  the  new 
root  of  descent,  letting  in  (24). 

{^Authorities. — Pollock  and  Maitland,  History  of  English  Law; 
Williams,  Real  Property,  17th  ed. ;  Challis,  Real  Property,  2nd  ed. ; 
Blackstone,  Commentaries,  20th  ed. ;  Stephens,  Commentaries,  14th  ed. ; 
Goodeve,  Real  Property,  5th  ed.] 

Inhibi'tion. — (i.)  An  inhibition  is  a  writ  to  forbid  a  judge  from 
further  proceeding  in  a  case  depending  before  him,  being  in  the  nature 
of  a  prohibition.  This  writ  most  commonly  issues  out  of  a  higher  Court 
Christian  to  an  inferior  upon  an  appeal.  But  there  are  likewise  inhibi- 
tions on  the  visitations  of  archbishops  and  bishops :  thus,  when  the 
archbishop  visits,  he  inhibits  the  bishop ;  and  when  the  bishop  visits, 
he  inhibits  the  archdeacon :  and  this  is  to  prevent  confusion.  The  grant 
of  inhibitions  is  regulated  by  Canons  96,  97,  and  98  of  1603.  As  to 
the  practice,  see  per  Sir  John  NichoU  in  Herlert  v.  Herbert,  1817, 
2  Phillim.  430,  at  p.  443 ;  and  per  P.  C.  in  Ridsdale  v.  Clifton,  1876, 
1  P.  D.  383. 

(ii.)  The  term  "inhibition"  is  by  modern  usage  also  applied  to  an 
order,  in  the  nature  of  a  suspension  ah  officio,  made  against  a  spiritual 
person,  not  as  a  punitive  sentence,  but  as  a  means  to  compel  or  secure 
the  observance  of  some  legal  or  canonical  duty.  The  word  is  thus  used 
in  the  Church  Discipline  Act,  1840,  3  &  4  Vict.  c.  86,  s.  14;  the  Seques- 
tration Act,  1871,  33  &  34  Vict.  c.  45,  s.  5 ;  the  Public  Worship  Eegula- 
tion  Act,  1874,  37  &  38  Vict.  85,  s.  13 ;  and  the  Benefices  Act,  1898, 
61  &  62  Vict.  c.  48,  s.  9.  See  also  the  Clergy  Discipline  Act,  1892, 
55  &  56  Vict.  c.  32,  s.  10  and  schedule. 

{Authorities. — Gibs.  Codex,  ii.  1839;  AylifFe,  Parergon,  297;  Stephens, 
Laws  Relating  to  Clergy,  i.  572 ;  Phil.  Eccl.  Law,  2nd  ed.  ii.  977.] 

**  In  his  own  right.'" — ^Where,  under  a  company's  articles, 
the  requisite  qualification  for  the  office  of  director  is  the  holding  by  a 
person  of  a  certain  number  of  shares  "in  his  own  right,"  it  is  not 
necessary  that  the  shares  should  be  held  by  such  person  as  beneficial 
owner  {Pulbrook  v.  Richmond  Consolidated  Mining  Co.,  1878,  9  Ch.  D. 
610).     In  Bainbridge  v.  Smith,  1889,  41  Ch.  D.  462,  Cotton,  L.J.,  dis- 
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sented  from  this  view,  and  expressed  an  opinion  that  the  phrase  meant 
beneficial  ownership,  bnt  in  the  same  case  Lindley,  L.J.,  said  that  as 
the  phrase  had  acquired  by  usage  and  upon  the  strength  of  the  decision 
in  Pulbrook's  Case,  supra,  a  conventional  meaning,  he  was  not  prepared 
to  overrule  the  construction  put  upon  it  in  that  case ;  that  conventional 
meaning,  he  considered,  was  this,  "  that  a  person  holding  shares  in  his 
own  right  means  holding  in  his  own  right  as  distinguished  from  holding 
in  the  right  of  somebody  else.  I  do  not  think  the  test  is  beneficial 
interest,  the  test  is  being  on  or  not  being  on  the  register  as  a  member, 
i.e.  with  power  to  vote,  and  with  those  rights  which  are  incidental  to 
full  membership.  It  means  that  a  person  shall  hold  shares  in  such  a 
way  that  the  company  can  safely  deal  with  him  in  respect  of  his  shares 
whatever  his  interest  may  be  in  the  shares."  This  view  by  Lindley, 
L.J.,  that  the  construction  which  had  been  generally  acted  upon  should 
not  be  disturbed,  was  approved  in  Copper  v.  Griffin,  [1892]  1  Q.  B.  740, 
and  in  Hovmrd  v.  Sadler,  [1893]  1  Q.  B.  1.  But  the  director,  though 
he  need  not  be  the  beneficial  owner,  must  hold  the  shares  in  such  a  way 
that  the  company  may  safely  deal  with  them  as  his.  Thus  a  director 
does  not  hold  shares  "  in  his  own  right "  where  he  is  bankrupt,  and  the 
trustee  in  his  bankruptcy  has  given  notice  claiming  the  shares  {Sutton 
v.  English  &  Colonial  ProdiLce  Co.,  [1902]  2  Ch.  502),  nor  where  he  holds 
them  as  liquidator  of  another  company  {Boschock  Proprietary  Co.  v.  Fuke, 
[1906]  1  Ch.  148). 

The  phrase — "  In  his  own  right " — also  occurs  in  sec.  14  of  1  &  2 
Vict.  c.  10,  which  enables  a  judgment  creditor  to  obtain  a  charging 
order  on  the  shares  of  his  debtor  "  standing  in  his  name  in  own  right, 
or  in  the  name  of  any  person  in  trust  for  him."  Here  it  has  received 
a  different  construction,  and  means  that  the  shares  must  be  held  by 
the  debtor  as  beneficial  owner  {Cooper  v.  Griffin,  supra;  Howard 
v.  Sadler,  siipra). 

Initials. — It  seems  that  initials  intended  to  represent  the  name 
of  the  party  to  be  charged  are  a  sufficient  signature  within  the  Statute 
of  Frauds  (Smith,  Leading  Cases,  11th  ed.,  vol.  i.  335);  they  are  sufficient 
under  the  Wills  Act  {Hindmarsh  v.  CJiarlton,  1861,  8  H.  L.  C.  171 ; 
11  E.  E.  392 ;  In  the  goods  of  Blewitt,  1880,  5  P.  D.  116). 

Initiate. — A  person  is  said  to  become  tenant  by  the  curtesy 
initiate  in  his  wife's  estate  of  inheritance  on  the  birth  to  him  by  such 
wife  of  a  child  capable  of  inheriting  the  estate ;  tenancy  by  the  curtesy 
is  not,  however,  consummate  till  the  death  of  the  wife  (2  Black.  Com. 
127,  128). 
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another,  is  restrained  from  continuing  or  commencing  such  wrongful 
act. 

I.  Jurisdiction. 

(a)  Before  the  Judicature  Acts. — In  Equity. — The  jurisdiction  to 
grant  injunctions  was  originally  confined  to  the  Court  of  Chancery,  in 
which  Court  injunctions  were  of  two  kinds — those  known  as  common 
and  special  injunctions  respectively,  the  former  being  such  as  were 
usually  obtained  where  the  object  was  to  stay  proceedings  at  law.  The 
Chancery  Procedure  Act,  1852,  15  &  16  Vict.  c.  86,  s.  58,  abolished  the 
common  injunction,  and,  until  the  change  of  practice  introduced  by  the 
Judicature  Act,  all  injunctions  issued  by  the  Court  of  Chancery  were 
special  (Joyce  on  Injunctions,  p.  1). 

The  remedy  by  injunction  was  purely  equitable,  and  was  not  recog- 
nised in  the  Courts  of  common  law.  Indeed,  the  jurisdiction  in  equity 
had  its  origin  in  the  fact  that  there  was  either  no  remedy  at  all  at  law, 
or  the  remedy  was  imperfect  and  inadequate  (Story's  Equity  Juris- 
prudence, p.  573). 

At  Law. — This  infirmity  in  the  jurisdiction  of  the  Courts  of  common 
law,  and  their  inability  to  restrain  violations  of  legal  rights  by  injunction 
in  cases  where  Courts  of  equity  afforded  that  protection,  was  long  felt 
to  be  a  hardship  on  the  suitors.  Complaints  in  this  direction,  urged 
by  the  Common  Law  Commissioners  of  1831,  were  repeated  and  insisted 
upon  by  their  successors,  the  Commissioners  of  1850  (Second  Keport, 
pp.  42-44).  At  length  some  measure  of  relief  was  afforded  by  the 
Common  Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  125,  by  sees.  79-82 
of  which  statute  a  limited  power  of  granting  injunctions,  confined  to 
actions  in  which  some  breach  of  contract  or  duty  was  complained  of, 
was  conferred  on  the  Courts  of  law.  The  jurisdiction,  however,  was  not 
so  extensive  as  that  exercised  in  Courts  of  equity,  for  under  the  Common 
Law  Procedure  Act  it  was  necessary  to  wait  until  a  wrongful  act  had 
actually  been  commenced,  so  that  an  action  for  damages  might  be  main- 
tained before  an  application  could  be  made  for  an  injunction,  whereas 
the  danger  of  such  an  injury  was  enough  to  found  the  jurisdiction  of 
a  Court  of  equity  (Third  Eeport  of  Commissioners,  1860,  p.  9 ;  Day's 
Common  Law  Procedure  Acts,  pp.  9-11). 

In  addition  to  the  general  power  of  granting  injunctions  thus  con- 
ferred on  Courts  of  law  by  the  Common  Law  Procedure  Act,  1854, 
those  Courts  had  statutory  jurisdiction  of  a  similar  character  by  virtue 
of  various  modern  Acts  of  Parliament.  Thus,  in  respect  of  patents,  the 
superior  Courts  of  Eecord  at  Westminster  could  grant  injunctions  under 
the  Patent  Law  Amendment  Act,  1852,  15  &  16  Vict.  c.  83,  s.  42. 
Under  the  Eailway  and  Canal  Traffic  Act,  1854,  17  &  18  Vict.  c.  31, 
s.  3,  the  Court  of  Common  Pleas,  and,  imder  the  Merchandise  Marks 
Act,  1862,  25  &  26  Vict.  c.  88,  ss.  21,  22,  the  Courts  of  law  generally, 
were  enabled  to  apply  the  remedy  by  injunction  for  enforcing  their 
respective  provisions. 

(b)  Under  the  Judicature  Acts. — These  distinctions  between  the  powers 
of  Courts  of  law  and  Courts  of  equity  have  now  no  more  than  an  his- 
torical interest,  for,  by  virtue  of  the  25th  section  of  the  Judicature  Act, 
1873,  36  &  37  Vict.  c.  66,  all  the  Divisions  of  the  Supreme  Court  of 
Judicature  have  jurisdiction  to  grant  injunctions. 

The  power  is  conferred  by  subs.  8  of  the  above  section,  which  is  in 
the  following  terms  : — 
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A  mandamus  or  an  injunction  may  be  granted  or  a  receiver  appointed 
by  an  interlocutory  order  of  the  Court  in  all  cases  in  which  it  shall 
appear  to  the  Court  to  be  just  or  convenient  that  such  order  should 
be  made ;  and  any  such  order  may  be  made  either  unconditionally 
or  upon  such  terms  and  conditions  as  the  Court  shall  think  just; 
and  if  an  injunction  is  asked,  either  before,  or  at,  or  after  the 
hearing  of  any  cause  or  matter,  to  prevent  any  threatened  or 
apprehended  waste  or  trespass,  such  injunction  may  be  granted,  if 
the  Court  shall  think  fit,  whether  the  person  against  whom  such 
injunction  is  sought  is  or  is  not  in  possession  under  any  claim  of 
title  or  otherwise,  or  (if  out  of  possession)  does  or  does  not  claim 
a  right  to  do  the  act  sought  to  be  restrained  under  any  colour  of 
title ;  and  whether  the  estates  claimed  by  both  or  by  either  of  the 
parties  are  legal  or  equitable. 

The  above  sub-section  has  been  much  discussed,  and  has  received 
judicial  interpretation  in  many  cases,  from  a  consideration  of  which  the 
following  principles  can  be  deduced : — 

(1)  The  section  confers  no  new  power  on  the  Court,  to  the  extent  of 
altering  the  rights  of  parties,  or  the  principles  on  which  the  jurisdiction 
in  injunction  is  exercised.  Nor  does  it  enable  the  Court  to  grant  an 
injunction  where  before  the  Act  no  Court  could  have  given  any  remedy 
at  all. 

(2)  Subject  to  the  above  restrictions,  the  power  of  the  Court  to  grant 
injunctions  is  unlimited,  wherever  it  can  be  shown  to  be  "just  or  con- 
venient" that  the  jurisdiction  should  be  exercised. 

The  reported  decisions  afford  a  wealth  of  authority  in  support  of 
these  propositions.  It  is  not,  however,  possible  to  do  more  than  refer 
to  a  few  of  the  leading  cases  which  have  established  the  principles. 

No  nevj  Power  Conferred  on  the  Court — Cases. — In  Day  v.  Brotonrigg, 
1878, 10  Ch.  D.  294,  an  injunction  was  sought  by  the  plaintiff  to  restrain 
the  defendant  from  calling  his  house  by  the  same  name  as  that  by 
which  the  plaintiff's'house  had  been  known  for  a  period  of  sixty  years. 
The  injunction  was  refused,  on  the  ground  that  no  damage  was  alleged, 
and  no  legal  right  alleged,  the  violation  of  which  was  the  cause  of  damage. 
■"  The  power  given  to  the  Court  by  sec.  25,  subs.  8  of  the  Judicature 
Act,  1873,  to  grant  an  injunction  in  all  cases  in  which  it  shall  appear  to 
the  Court  to  be  just  or  convenient  to  do  so,  does  not  in  the  least  alter 
the  principles  on  which  the  Court  should  act"  (per  James,  L.J.,  p. 
307 ;  see,  too.  Street  v.  Union  Bank  of  Spain  and  England,  1885,  30 
Ch.  D.  150). 

In  Gaskin  v.  Balls,  1879,  13  Ch.  D.  324,  the  Court  of  Appeal  refused 
to  order  a  mandatory  injunction  to  pull  down  buildings  erected  by  the 
predecessor  in  title  of  the  defendant,  in  breach  of  restrictive  covenants 
against  building  beyond  a  certain  building  line,  and  which  had  been 
allowed  to  remain  without  complaint  for  live  years.  "  The  Act,"  said 
Thesiger,  L.J.,  "  has  somewhat  enlarged  the  powers  of  the  Court,  but  in 
the  matter  of  injunctions  it  has  done  nothing  to  alter  the  principles 
which  have  been  laid  down  as  to  the  exercise  of  its  powers,  where 
principles  have  been  established  as  being  just  and  convenient"  (p.  329). 

In  North  London  Rly.  Co.  v.  Great  Northern  Rly.  Co.,  1883, 11  Q.  B.  D. 
30,  it  was  held  that  the  High  Court  has  no  jurisdiction  to  issue  an 
injunction  to  restrain  a  party  from  proceeding  with  an  arbitration  in  a 
matter  beyond  the  agreement  to  refer,  although  such  arbitration  proceed- 
ing may  be  futile  and  vexatious.     "The  words  'just  or  convenient'  do 
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not  increase  the  power  of  any  part  of  the  High  Court  to  the  extent  of 
altering  the  rights  of  parties,  so  as  to  give  to  either  a  right  which  did 
not  exist  in  law  at  all  before  the  Judicature  Act.  Therefore,  in  my 
opinion,  there  is  nothing  in  the  Judicature  Act  which  enables  any  part 
of  the  High  Court  to  issue  an  injunction  in  a  case  in  which  before  the 
Judicature  Act  there  was  no  legal  right  on  the  one  side  or  no  legal 
liability  on  the  other  at  law  or  in  equity  "  {per  Brett,  L.J.,  pp.  37,  38). 
"  In  my  opinion  all  that  was  done  by  the  section  was  to  give  to  the 
High  Court  power  to  give  a  remedy  which  formerly  would  not  have  been 
given  in  that  particular  case,  but  still  only  a  remedy  in  defence  of  or  to 
enforce  rights  which,  according  to  law,  were  previously  existing  and 
capable  of  being  enforced  in  some  or  one  of  the  different  Divisions  which 
are  now  united  in  the  High  Court.  In  my  opinion  the  sole  intention  of 
the  section  is  this :  that,  where  there  is  a  legal  right  which  was  inde- 
pendently of  the  Act  capable  of  being  enforced,  either  at  law  or  in 
equity,  there,  whatever  may  have  been  the  previous  practice,  the  High 
Court  may  interfere  by  injunction  in  protection  of  that  right"  {per 
Cotton,  L.J.,  pp.  39,  40 ;  see  also  London  and  Blachwall  Bly.  Co.  v.  Cross, 
1885,  31  Ch.  D.  354;  Kitts  v.  Moore,  [1895]  1  Q.  B.  253). 

In  Harris  v.  Beauchamp,  [1894]  1  Q.  B.  801,  Davey,  L.J.,  said :  "  We 
conceive  these  well-known  words"  {i.e.  "just  or  convenient")  "do  not 
confer  an  arbitrary  or  unregulated  discretion  on  the  Court,  and  do  not 
authorise  the  Court  to  invent  new  modes  of  enforcing  judgments  in 
substitution  for  the  ordinary  modes  "  (p.  809). 

To  wliat  Extent  Jurisdiction  is  Enlarged. — Whilst,  however,  it  is  true 
that  the  Judicature  Act  has  not  enlarged  the  jurisdiction  of  the  Court 
in  the  sense  of  altering  the  rights  of  parties,  and  enabling  them  to  obtain 
relief  by  injunction,  where  under  the  former  practice  they  could  have 
claimed  no  relief  at  all,  yet  in  another  sense,  there  certainly  has  been  an 
enlargement  of  jurisdiction,  to  the  extent  of  enabling  an  injunction  to 
be  granted  where  that  particular  mode  of  relief  was  not  before  available 
to  a  plaintiff.  Thus,  by  the  express  terms  of  the  sub-section,  technical 
difficulties  which  affected  the  right  to  an  injunction  in  the  case  of 
"  threatened  or  apprehended  waste  or  trespass  "  have  been  removed  (see 
Stocker  v.  Planet  Building  Society,  1879,  27  W.  E.  793).  Again,  whilst 
formerly  the  Court  of  Chancery  had  no  jurisdiction  to  restrain  the 
publication  of  a  libel,  even  though  injurious  to  property  {Prudential 
Assurance  Co.  v.  Knott,  1874,  L.  E.  I'O  Ch.  142),  sec.  25  (8)  of  the 
Judicature  Act  has  enlarged  the  jurisdiction  so  as  to  enable  any  Division 
of  the  High  Court  in  a  proper  case  to  interfere  by  injunction,  and 
restrain  a  libel,  either  before  or  at  the  trial,  and  without  proof  of  actual 
damage,  and  that  whether  the  libel  affects  trade  and  property,  or 
character  only  {Saxby  v.  Easterhrook,  1878,  3  C.  P.  D.  339 ;  Thorley's 
Cattle  Food  Co.  v.  Massam,  1877,  6  Ch.  D.  582 ;  1880,  14  Ch.  D.  763  ; 
Tliomas  v.  Williams,  1880,  14  Ch.  D.  864 ;  Quartz  Hill  Co.  v.  Beall,  1882, 
20  Ch.  D.  501 ;  Liverpool  Hoiisehold  Stores  v.  Smith,  1887,  37  Ch.  D. 
170;  Bonnard  v.  Perryman,  [1891]  2  Ch.  269;  Scdomons  v.  Knight, 
[1891]  2  Ch.  294;  Monson  v.  Tussaud,  [1894]  1  Q.  B.  671).  The  juris- 
diction, however,  is  one  to  be  exercised  with  great  caution,  and  not  in 
general,  unless  the  applicant  satisfies  the  Court  that  the  statements 
are  untrue  {Quartz  Hill  Co.  v.  Beall,  ubi  sup^a).  As  to  granting  an 
interlocutory  injunction  to  restrain  libels,  see  infra  under  the  head 
Interlocutory  Injunctions. 

Jurisdiction  wherever  "  J^ist  or  Convenient." — Subject  to  the  limitations 
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on  the  exercise  of  the  jurisdiction  by  the  Court  arising  from  the  fact 
that  old  and  well-established  principles  must  be  adhered  to,  and  care 
taken  that  new  rights  are  not  conferred,  nor  new  liabilities  created,  the 
sole  question  for  the  consideration  of  the  Court  is  in  all  cases  whether 
it  is  just  or  convenient  that  an  injunction  should  be  granted.  If  this 
condition  is  fulfilled,  all  acts  which  a  Common  Law  Court,  or  a  Court 
of  equity  only,  could  formerly  restrain  by  injunction,  can  now  be  re- 
strained by  the  High  Court.  This  proposition  is  illustrated  by  the 
following  amongst  many  other  cases: — 

In  Beddow  v.  Beddow,  1878,  9  Ch.  D.  89  (in  which  the  Court  granted 
an  injunction  to  restrain  an  arbitrator  from  acting),  Jessel,  M.R.,  thus 
stated  the  principle :  "  There  is  unlimited  power  to  grant  an  injunction 
in  any  case  where  it  would  be  right  or  just  to  do  so,  and  what  is  right 
or  just  must  be  decided,  not  by  the  caprice  of  the  judge,  but  according 
to  sufficient  legal  reasons,  or  on  settled  legal  principles  "  (p.  93). 

The  interference  of  the  Court  is  no  longer  confined  to  cases  where 
there  is  some  question  of  property ;  there  may  be  cases  in  which  the 
Court  would  interfere,  even  when  personal  status  is  the  only  thing  in 
question  {per  Jessel,  M.R.,  Aslatt  v.  Corporation  of  Soidhampton,  1880, 
16  Ch.  D.  p.  148). 

In  Cooper  v.  Whittingham,  1880,  15  Ch.  D.  501,  it  was  held  that 
where  a  statute  creates  a  new  offence  and  imposes  a  penalty,  the 
ancillary  remedy  by  injunction  may  still  be  claimed.  And  Jessel,  M.R, 
stated  that  the  sub-section  may  be  said  to  be  a  general  supplement  to 
all  Acts  of  Parliament  (p.  507).  See  this  case  commented  on  by 
Chitty,  J.,  in  Hayward  v.  East  London  Watenvorls  Co.,  1884,  28  Ch.  D. 
138.  Where  a  statute  provides  a  particular  remedy  for  the  infringe- 
ment of  a  right  of  property  thereby  created  or  re-enacted,  the  juris- 
diction of  the  High  Court  to  protect  that  right  by  injunction  is  not 
excluded,  unless  the  statute  expressly  so  provides  (Stevens  v.  Cho2vn, 
[1901]  1  Ch.  894.  See  Att.-Gen.  v.  Ashhorne  Recreation  Ground  Co., 
[1903]  1  Ch.  101;  Att.-Gen.  v.  Wimbledon  House  Estate  Co.,  [1904] 
2  Ch.  34). 

Wliere  independently  of  the  section  there  is  a  legal  right  which  can 
be  enforced  either  at  law  or  in  equity,  a  Court  of  equity  has  jurisdiction 
under  the  sub-section  to  grant  an  injunction  in  protection  of  that  right 
{Richardson  v.  Methlcy  School  Board,  [1893]  3  Ch.  510). 

Where  the  Court  has  power  to  grant  prohibition  it  may  now  grant 
an  injunction  to  restrain  proceedings  in  an  inferior  Court,  for  one  main 
object  of  the  Judicature  Act  is  to  enable  the  Court  to  decide  in  one  pro- 
ceeding all  the  questions  in  dispute,  and  the  jurisdiction  now  conferred 
on  every  judge  of  granting  prohibition  is  a  reason  for  granting  ah 
injunction,  which  is  a  shorter  and  cheaper  mode  of  attaining  the  same 
end  {Hedley  v.  Bates,  1880, 13  Ch.  D.  498 ;  Stannard  v.  Vestry  of  St.  Giles, 
Camherwell,  1882,  20  Ch.  D.  190). 

In  ascertaining  what  is  "just,"  regard  must  be  had  to  what  is 
"convenient"  {Beddow  v.  Beddaiv,  1878,  9  Ch.  D.  p.  93). 

"  By  Interlocutory  Order." — The  expression  in  the  sub-section  "  by 
interlocutory  order"  does  not  mean  that  the  power  of  the  Court  is 
limited  to  granting  an  order  on  application  before  the  trial.  It  means 
an  order  other  than  final  judgment  in  an  action,  whether  such  order  be 
made  before  judgment  or  not  {Smith  v.  Co^vell,  1880,  6  Q.  B.  D.  75). 
"  If  this  can  be  done  by  interlocutory  application,  d.  fortiori,  it  can  be 
done  at  the  trial  of  the  action,  on  the  principle  of  omne  majus  continet  in 
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se  minus  "  (Beddow  v.  Beddow,  1878,  9  Ch.  D.  p.  93 ;  Anglo-Italian  BanJc  v. 
Davies,  1878,  9  Ch.  D.  p.  287). 

iVb  Poiver  to  Restrain  Proceedings  in  Another  Division. — The  power 
which  was  formerly  exercised  by  the  Court  of  Chancery  of  restraining 
proceedings  at  law  is  abolished  by  sec.  24  (5)  of  the  Judicature  Act, 
1873,  which  is  in  the  following  terms : — 

No  cause  or  proceeding  at  any  time  pending  in  the  High  Court  of 
Justice,  or  before  the  Court  of  Appeal,  shall  be  restrained  by 
prohibition  or  injunction ;  but  every  matter  of  equity  on  which 
an  injunction  against  the  prosecution  of  any  such  cause  or  pro- 
ceeding might  have  been  obtained,  if  this  Act  had  not  passed, 
either  unconditionally  or  on  any  terms  or  conditions,  may  be 
relied  on  by  way  of  defence  thereto :  Provided  always,  that 
nothing  in  this  Act  contained  shall  disable  either  of  the  said 
Courts  from  directing  a  stay  of  proceedings  in  any  cause  or 
matter  pending  before  it  if  it  shall  think  fit;  and  any  person, 
whether  a  party  or  not  to  any  such  cause  or  matter,  who  would 
have  been  entitled,  if  this  Act  had  not  passed,  to  apply  to  any 
Court  to  restrain  the  prosecution  thereof,  or  who  may  be  entitled 
to  enforce,  by  attachment  or  otherwise,  any  judgment,  decree,  rule, 
or  order,  contrary  to  which  all  or  any  part  of  the  proceedings  in 
such  cause  or  matter  may  have  been  taken,  shall  be  at  liberty  to 
apply  to  the  said  Courts  respectively,  by  motion  in  a  summary 
way,  for  a  stay  of  proceedings  in  such  cause  or  matter,  either 
generally,  or  so  far  as  may  be  necessary  for  the  purposes  of  justice ; 
and  the  Court  shall  thereupon  make  such  order  as  shall  be  just. 

See  Garlutt  v.  Fawcus,  1875,  1  Ch.  D.  155 ;  Wright  v.  Redgrave,  1879, 
11  Ch.  D.  24). 

One  result  of  the  section  is  that  any  application  under  sec.  85  of  the 
Companies  Act,  1862,  25  &  26  Vict.  c.  87,  as,  e.g.  to  restrain  proceeding 
with  an  execution  against  a  company,  pending  the  hearing  of  a  winding- 
up  petition,  must  be  made  in  the  Division  to  which  the  action  is  attached, 
and  not  in  the  Chancery  Division  {In  re  Artistic  Colour  Printing  Co., 
1880,  14  Ch.  D.  502).  And  the  practice  in  this  respect  is  not  altered  by 
the  Companies  (Winding-up)  Act,  1890,  53  &  54  Vict.  c.  63  {In  re 
General  Service  Co-operative  Stores,  [1891]  1  Ch.  496). 

Though,  however,  the  section  prevents  an  application  being  success- 
fully made  to  one  Division  of  the  High  Court  to  restrain  an  action 
pending  in  another  Division,  yet  an  injunction  can  be  obtained  restraining 
the  institution  of  proceedings  {Besant  v.  Wood,  1879,  12  Ch.  D.  605 ; 
Hart  V.  Hart,  1881,  18  Ch.  D.  670). 

Jurisdiction  of  County  Courts. — Under  sec.  89  of  the  Judicature  Act, 
1873,  a  County  Court  can  in  actions  within  its  jurisdiction  grant  an 
injunction  {Martin  v.  Bannister,  1879,  4  Q.  B.  D.  491);  but  cannot  stay 
proceedings  in  the  High  Court  {Cdbhold  v.  Pryke,  1879,  4  Ex.  D.  315). 

Injunction  against  Repetition  of  Wrongful  Act,  etc. — In  any  cause  or 
matter  in  which  an  injunction  has  been  or  might  have  been  claimed,  the 
plaintiff  may,  before  or  after  judgment,  apply  for  an  injunction  to  restrain 
the  defendant  or  respondent  from  the  repetition  or  continuance  of  the 
wrongful  act  or  breach  of  contract  complained  of,  or  from  the  commission 
of  any  injury  or  breach  of  contract  of  a  like  kind  relating  to  the 
same  property  or  right,  or  arising  out  of  the  same  contract ;  and  the 
Court  or  judge  may  grant  the  injunction,  either  upon  or  without  terms. 
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as  may  be  just  (E.  S.  C,  1883,  Order  50,  r.  12).     The  above  rule  is 
founded  on  sees.  79  and  82  of  the  Common  Law  Procedure  Act,  1854 

II.  Injunctions  Generally. 

Where  the  Remedy  Obtainable. — It  does  not  fall  within  the  scope  of 
this  article  to  discuss  the  various  classes  of  wrongs  for  which  relief  by 
injunction  is  obtainable.  To  do  that  it  would  be  necessary  to  travel 
over  the  whole  of  that  wide  field  of  equitable  jurisdiction  which  has  for 
its  object  the  redress  of  actionable  injuries,  where  such  redress  does  not 
sound  merely  in  damages ;  for  "  the  very  first  principle  of  injunction  law 
is  that  you  do  not  obtain  injunctions  for  actionable  wrongs  for  which 
damages  are  the  proper  remedy  "  {per  Lindley,  L.J.,  London  and  Black- 
wall  Bhj.  Co.  V.  Cross,  1888,  31  Ch.  D.  p.  369). 

In  this  connection  the  words  of  an  early  writer  of  no  small  repute 
may  be  quoted.  Speaking  of  the  writ  of  injunction,  he  says  that  the 
most  ordinary  objects  of  it  may  be  enumerated  thus:  "To  stay  pro- 
ceedings in  Courts  of  law,  in  spiritual  Courts,  the  Courts  of  Admiralty, 
or  in .  some  other  Court  of  equity ;  to  restrain  the  indorsement  or 
negotiation  of  notes  and  bills  of  exchange,  the  sale  of  land,  the  sailing 
of  a  ship,  the  transfer  of  stock,  or  the  alienation  of  a  specific  chattel ;  to 
prevent  the  wasting  of  assets  or  other  property  pending  litigation,  to 
restrain  a  trustee  from  assigning  the  legal  estate,  from  setting  up  a  term 
of  years,  or  assignees  from  making  a  dividend ;  to  prevent  the  removing 
out  of  the  jurisdiction,  marrying,  or  having  any  intercourse  which  the 
Court  disapproves  of,  with  a  ward ;  to  restrain  the  commission  of  every 
species  of  waste  to  houses,  mines,  timber,  or  any  other  part  of  the 
inheritance ;  to  prevent  the  infringement  of  patents,  and  the  violation 
of  copyright  either  by  publication  or  theatrical  representation ;  to 
suppress  the  continuance  of  public  or  private  nuisances;  and  by  the 
various  modes  of  interpleader,  restraint  upon  multiplicity  of  suits,  or 
quieting  possession  before  the  hearing,  to  stop  the  progress  of  vexatious 
litigation.  These,  however,  are  far  from  being  all  the  instances  in  which 
this  species  of  equitable  interposition  is  obtained.  It  would  indeed  be 
difficult  to  enumerate  them  all,  for  in  the  endless  variety  of  cases  in 
which  a  plaintiff  is  entitled  to  equitable  relief,  if  that  relief  consists 
in  restraining  the  commission  or  the  continuance  of  some  act  of  the 
defendant,  a  Court  of  equity  administers  it  by  means  of  the  writ  of 
injunction"  (Eden  on  Injunctions,  1821,  pp.  1,  2).  If  these  words  were 
true  when  the  jurisdiction  to  grant  injunctions  was  confined  to  one  of 
many  Courts,  with  how  much  greater  force  do  they  apply,  when,  as  now, 
the  power  is  vested  in  every  Division  of  one  great  consolidated  Court  ? 

Principal  Heads  of  Jurisdiction. — There  are,  however,  two  main 
heads  under  which  the  jurisdiction  of  the  Court  by  injunction  may 
be  invoked: — 

To  Restrain  Breaches  of  Contracts. — (1)  Where  the  object  is  to  restrain 
the  breach  of  a  contract,  either  expressed  or  implied.  "  Where  there  is 
a  contract  to  abstain  from  doing  a  specific  thing,  and  the  damages 
sustained  by  its  violation  cannot  be  estimated  in  money,  the  Court 
will  by  injunction  restrain  a  party  from  doing  the  thing  that  he  has 
promised  not  to  do,  and  thus  enforce  performance  of  the  contract  or 
prevent  a  breach  of  it"  (Addison  on  Contracts,  p.  281).  If  a  contract  be 
affirmative  in  form,  the  usual  and  appropriate  remedy  is  specific  per- 
formance ;  but  if  it  be  negative,  an  injunction  can  be  obtained  to  restrain 
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a  breach  of  it.  In  enforcing  a  negative  covenant  a  Court  of  equity 
has  no  jurisdiction  to  exercise.  If  parties  for  valuable  consideration 
with  their  eyes  open  contract  that  a  particular  thing  shall  not  be  done, 
all  that  the  Court  has  to  do  is  to  say  by  way  of  injunction,  that  which 
the  parties  have  already  said  by  way  of  covenant,  that  the  thing  shall 
not  be  done;  and  in  such  case  the  injunction  does  nothing  more  than 
give  the  sanction  of  the  process  of  the  Court  to  that  which  already  is 
the  contract  between  the  parties.  It  is  not  then  a  question  of  the 
balance  of  convenience  or  inconvenience,  or  of  the  amount  of  damage 
or  injury — it  is  the  specific  performance  by  the  Court  of  that  negative 
bargain  which  the  parties  have  made  with  their  eyes  open  between 
themselves  {per  Cairns,  L.C,  Doherty  v.  Allman,  1878,  3  App.  Cas. 
p.  720).  A  covenant  which,  though  positive  in  terms,  is  negative  in 
character,  can  be  enforced  by  injunction  {Catt  v.  Tourh,  1869,  L.  E. 
4  Ch.  654) ;  and  conversely,  a  contract,  negative  in  terms,  but  in 
character  and  substance  affirmative  cannot  be  so  enforced  {Davis 
V.  Foreman,  [1894]  3  Ch.  654).  If  an  agreement  be  separable — that 
is,  positive  in  some  of  its  provisions  and  negative  as  to  others — even 
though  the  Court  may  not  be  able  to  grant  specific  performance  of  the 
positive  part,  it  yet  can  restrain  by  injunction  a  breach  of  the  negative 
covenants  (see  Lmnley  v.  Wagner,  1852,  1  De  G.,  M.  &  G.  604 ;  42  E.  K. 
687;  Whitwood  Chemical  Co.  v.  Hardman,  [1891]  2  Ch.  416).  To  this 
head  of  jurisdiction  are  referable  those  very  numerous  cases  in  which 
the  Court  interferes  to  prevent  breaches  of  covenants  in  restraint  of 
trade,  or  of  restrictive  covenants  in  leases,  conveyances,  and  the  like. 
As  to  the  principles  on  which  the  Court  acts,  and  as  to  injunctions  to 
restrain  the  breach  of  covenants  and  agreements  generally,  see  Kerr, 
pp.  426-486  ;  Seton,  6th  ed.,  pp.  530-542. 

To  Restrain  the  Commission  of  Torts. — (2)  Where  the  object  is  to 
prevent  the  commission  of  a  wrong  independent  of  contract.  The 
following  are  some  of  the  principal  kinds  of  torts  against  which  the 
remedy  by  injunction  is  available :  waste,  trespass,  nuisances  of  various 
kinds  (as  by  interference  with  rights  of  light,  water,  and  the  like), 
infringement  of  patents,  trade  marks,  trade  names,  or  copyrights.  In 
■each  of  such  cases  the  action  of  the  Court  is  governed  by  well-recognised 
principles.  "All  of  them,  however,  are  developments  of  the  general 
principle  that  an  injunction  is  granted  only  where  damages  would  not 
be  an  adequate  remedy"  (Pollock  on  Torts,  p.  187).  As  to  this  head 
of  injunctions,  see  Joyce  on  Injunctions  ;  Kerr  on  Injunctions ;  Seton, 
6  th  ed.,  pp.  542  et  seq. 

Discretion. — "The  granting  or  refusing  an  injunction  is  a  matter 
resting  in  the  sound  discretion  of  the  Court,  and  in  exercising  that 
-discretion  the  Court  will  consider  amongst  other  things,  whether  the 
doing  of  the  thing  sought  to  be  restrained  must  produce  an  injury  to 
the  person  seeking  the  injunction,  and  consequently  no  injunction  will 
be  granted  whenever  it  will  operate  oppressively  or  inequitably  or 
contrary  to  the  real  justice  of  the  case,  or  where  it  is  not  the  fit  and 
appropriate  mode  of  redress  under  all  the  circumstances  of  the  case,  or 
where  it  will  or  may  work  an  immediate  mischief  or  fatal  injury" 
(Story's  Equity  Jurisprudence,  p.  623).  See  Doherty  v.  Allman,  1878, 
3  App.  Cas.  709. 

Threatened  Damage. — Where  the  aid  of  the  Court  is  sought  to 
restrain  the  threatened  violation  of  a  legal  right,  it  must  be  established 
that  there  is  either  an  actual  intention  to  do  the  act  complained  of,  or  a 
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claim  of  right  to  do  the  act  put  forward  and  insisted  upon,  and  that  the 
intended  act,  if  done,  will  inevitably  (that  is,  in  all  reasonable  probability) 
be  a  violation  of  the  legal  right  {Haiius  v.  Taylor,  1847,  2  Ph.  209; 
41  E.  R.  922 ;  78  R.  R.  71 ;  A.-G.  v.  Forbes,  1856,  2  Myl.  &  Cr.  123,  132 ; 
40  E.  R.  587,  591 ;  45  R.  R.  15 ;  Tipinng  v.  Eckersley,  1855,  2  Kay 
&  J.  264;  69  E.  R.  779;  Cooper  y.  Whittingham,  1880,  15  Ch.  D.  501; 
Pattisson  v.  Gilford,  1874,  L.  R.  18  Eq.  259 ;  A.-G.  v.  Acton  Local  Board, 
1882,  22  Ch.  D.  221 ;  Shafto  v.  Bolckow,  Vaughan,  &  Co.,  1887,  34  Ch.  D. 
725;  Goodhart  v.  Hijett,  1883,  25  Ch.  D.  182).  Thus  in  a  quia  tiinet 
action,  the  Court  will  not  interfere  to  prevent  a  threatened  trespass, 
unless,  in  the  absence  of  actual  damage,  there  be  proof  of  imminent 
danger,  and  that  the  apprehended  danger  will,  if  it  comes,  be  irreparable 
(Fletcher  v.  Bealey,  1885,  28  Ch.  D.  688;  and  see  Salvin  v.  Mrth 
Brancepeth  Coal  Co.,  1874,  9  Ch.  D.  705 ;  Kerr,  pp.  12,  174). 

How  Obtained. — An  injunction  was  formerly  obtained  by  writ. 

Originally  by  Writ — Definition  of  Writ. — "  A  writ  of  injunction  may 
be  described  to  be  a  judicial  process  whereby  a  party  was  required  to  do 
a  particular  thing,  or  to  refrain  from  doing  a  particular  thing,  according 
to  the  exigency  of  the  writ.  The  most  common  form  of  a  writ  of 
injunction  was  that  which  operated  as  a  restraint  upon  the  party  in 
the  exercise  of  his  real  or  supposed  rights,  and  was  sometimes  called  the 
remedial  writ  of  injunction.  The  other  form,  commanding  an  act  to  be 
done,  was  sometimes  called  the  judicial  writ,  because  it  issued  after 
a  decree,  and  was  in  the  nature  of  an  execution  to  enforce  the  same ; 
as,  for  instance,  it  might  contain  a  direction  to  the  party  defendant  to 
yield  up,  or  to  quit,  or  to  continue,  the  possession  of  the  land  or  other 
property  which  constituted  the  subject-matter  of  the  decree  in  favour  of 
the  other  party.  The  object  of  tliis  process,  which  was  most  extensively 
used  in  equity  proceedings,  was  generally  preventive  and  protective 
rather  than  restorative;  although  it  was  by  no  means  confined  to  the 
former.  It  sought  to  prevent  a  meditated  wrong  more  often  than  to 
redress  an  injury  already  done.  It  was  not  confined  to  cases  falling 
within  the  exercise  of  the  concurrent  jurisdiction  of  the  Court,  but 
it  equally  applied  to  cases  belonging  to  its  exclusive  and  to  its  auxiliary 
jurisdiction  "  (Story's  Equity  Jurisprudence,  p.  572). 

Now  by  Judgment  or  Order. — In  modern  practice,  however,  the  writ 
of  injunction  has  no  place,  for  by  Order  50,  r.  11,  of  the  Rules  of  the 
Supreme  Court,  1883,  it  is  provided  that  no  writ  of  injunction  shall  be 
issued ;  but  that  an  injunction  shall  be  by  a  judgment  or  order,  and  that 
any  such  judgment  or  order  shall  have  the  same  efifect  which  a  writ  of 
injunction  previously  had. 

The  several  Kinds  of  Injunction. — Injunctions  may  be  considered 
with  regard  to  (1)  the  nature,  and  (2)  the  quantum  of  the  relief 
afforded. 

As  regards  the  nature  of  relief  injunctions  are — 
(a)  Restrictive. 
(6)  Mandatory. 

Viewed  in  relation  to  the  amount  of  relief  they  are — 
(c)  Interlocutory. 
{d)  Perpetual. 

Restrictive  Injunctions. — The  most  ordinary  form  of  injunction  is  that 
by  which  a  wrong-doer  is  restrained  from  committing  a  tortious  act  in 
derogation  of  the  rights  of  the  plaintiff',  as,  e.g.  from  committing  waste, 
causing  a  nuisance  (public  or  private),  infringing  a  patent,  or  the  like. 


256  INJUNCTION 

Such  an  injunction  may,  for  purposes  of  classification,  be  described  as 
restrictive. 

Mandatory  Injunction. — ^A  mandatory  injunction  is  one  which 
compels  the  defendant  to  perform  an  act,  the  effect  of  which  is  to 
restore  matters  to  the  position  in  which  they  stood  before  the  injury 
of  which  the  plaintiff  complains  was  committed.  The  jurisdiction  is 
of  a  delicate  character,  and  is  exercised  by  the  Court  with  caution. 
In  some  of  the  earlier  cases,  indeed,  it  was  said  that  extraordinary 
caution  ought  to  be  used  in  applying  this  remedy  (see,  e.g.  Isenherg 
V.  East  India  Eovse  Estate  Co.,  1863,  3  De  G.,  J.  &  S.  263 ;  46  E.  E. 
637 ;  Durell  v.  Pritchard,  1865,  L.  E.  1  Ch.  244) ;  but  in  Smith  v.  Smith, 
1875,  L.  E,  20  Eq.  500,  Jessel,  M.E.,  repudiated  the  idea  that  a  larger 
amount  of  judicial  caution  was  needed  in  granting  orders  of  this  nature 
than  ought  to  be  shown  in  granting  any  kind  of  injunction.  "  As 
to  mandatory  injunctions,  their  history  is  a  curious  one,  and  may 
account  for  some  of  the  expressions  used  by  the  judges  in  some  of  the 
cases  cited.  At  one  time  it  was  supposed  that  the  Court  would  not 
issue  mandatory  injunctions  at  all.  At  a  more  recent  period,  in  cases 
of  nuisance,  a  mandatory  injunction  was  granted  under  the  form  of 
restraining  the  defendant  from  committing  the  nuisance.  The  Court 
seems  to  have  thought  that  there  was  some  wonderful  virtue  in  that 
form,  and  that  extra  caution  was  to  be  exercised  in  granting  it.  To  that 
proposition  I  can  by  no  means  assent.  Every  injunction  requires  to  be 
granted  with  care  and  caution,  and  I  do  not  know  what  is  meant 
by  extraordinary  caution.  Every  judge  ought  to  exercise  care,  and  it 
is  not  more  needed  in  one  case  than  in  another"  (p.  504). 

Not  usually  Granted  until  the  Hearing. — An  order  for  a  mandatory 
injunction  will  not,  as  a  rule,  be  made  except  at  the  hearing,  unless  the 
defendant  has  endeavoured  to  anticipate  the  action  of  the  Court  by 
hurrying  on  the  work  complained  of,  pending  litigation  {Beadel  v.  Perry, 
1866,  L.  E.  3  Eq.  465 ;  Daniel  v.  Ferguson,  [1891]  2  Ch.  27 ;  Von  Joel 
V.  Hornsey,  [1895]  2  Ch.  774;  Smith  v.  Day,  1880,  13  Ch.  D.  651);  or 
after  notice  {Morris  v.  Grant,  1875,  24  W.  E.  55);  or  unless  it  is  shown 
that  irreparable  mischief  will  be  done  if  the  injury  is  allowed  to  continue 
until  the  hearing  (Westminster Bo^mho  Coal  Co.  v.  Clayton,  1867,  36  L.  J. 
Ch.  476).  There  is,  however,  no  doubt  of  the  jurisdiction  to  grant  a 
mandatory  injunction  on  interlocutory  application  (Bonner  v.  Gi^eat 
Western  Ely.  Co.,  1883,  24  Ch.  D.  p.  10;  Allport  v.  The  Securities  Co., 
1895,  72  L.  T.  533 ;  Collison  v.  Warren,  [1901]  1  Ch.  812,  in  which  case 
the  defendant  obtained  a  mandatory  injunction  against  the  plaintiff 
before  pleading). 

Delay  or  Acquiescence. — Unreasonable  delay  or  acquiescence  on  the 
part  of  the  plaintiff  will  deprive  him  of  the  right  to  a  mandatory  injunc- 
tion (Gaskin  v.  Balls,  1879,  13  Ch.  D.  324;  Senior  v.  Pawson,  1866,  L.  E. 
3  Eq.  330  ;  Gaunt  v.  Fynney,  1872,  L.  E.  8  Ch.  8).  But,  where  the  Court 
is  satisfied  that  a  wrong  has  been  wilfully  done,  and  there  has  been  no 
delay  or  acquiescence  on  the  part  of  the  plaintiff,  an  injunction  will  be 
granted  as  readily  in  a  mandatory  as  in  any  other  form  (Smith  v.  Smith, 
1875,  L.  E.  20  Eq.  500). 

Damages. — In  considering  whether  a  mandatory  injunction  should  be 
granted,  the  Court  will  have  regard  to  the  question  whether  or  not  the 
damage  can  be  estimated  and  sufficiently  compensated  by  a  pecuniary 
payment  (Isenherg  v.  East  India  House  Estate  Co.,  1863,  3  De  G.,  J.  &  S. 
363;  46  E.  E.  637;  Durell  v.  Pritchard,  1865,  L.  E.  1  Ch.  244;  City  of 
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London  Brewery  Co.  v.  Tennant,  1873,  L.  E.  9  Ch.  212 ;  Colls  v.  Home  and 
Colonial  Stores,  Ltd.,  [1904]  A.  C.  179 ;  and  see,  as  to  the  principles  on 
which  the  Court  acts  in  awarding  damages,  infra,  Damages). 

Balance  of  Convenience. — Another  very  material  matter  for  considera- 
tion is  the  question  of  the  comparative  convenience  or  inconvenience  of 
granting  or  withholding  the  injunction  {Lady  Stanley  v.  Lord  Shrewsbury, 
1875,  L,  E.  19  Eq.  616 ;  National  Provincial  Plate  Glass  Insurance  Co. 
v.  Prudential  Assurance  Co.,  1876,  6  Ch.  D.  769;  Goodson  v.  Richardson, 
1874,  L.  E.  9  Ch.  221 ;  Krehl  v.  Bassell,  1878,  7  Ch.  D.  551 ;  1879,  11 
Ch.  D.  146;  Macmanus  v.  Cooke,  1887,  35  Ch.  D.  681;  Kerr,  pp. 
48-51). 

Injunction  after  Injury  Comjilete. — It  is  no  objection  to  granting  a 
mandatory  injunction  that  the  injury  complained  of  was  complete  before 
action  brought,  as,  e.fi.  the  erection  of  a  building  obstructing  the  access 
of  light  {Durell  v.  Pritchard,  1865,  L.  E.  1  Ch.  244;  Kelk  v.  Pearson, 
1871,  L.  E.  6  Ch.  813;  Lawrence  v.  Norton,  1890,  28  W.  E.  555). 

Form  of  Order. — A  mandatory  injunction  directed  to  the  removal  of 
buildings  from  land  should  expressly  direct  the  buildings  to  be  pulled 
down,  not,  as  formerly  was  the  practice,  restrain  the  defendant  from 
allowing  the  buildings  to  remain  on  the  land  {Jackson  v.  Normanhy 
Bnck  Co.,  1899,  68  L.  J.  Ch.  407).  For  a  form  of  order  reserving 
liberty  to  apply  for  relief  by  way  of  mandatory  injunction,  see  Anderson 
V.  Francis,  1906,  W.  N.  160,  following  Colls  v.  Home  and  Colonial  Stores, 
Ltd.,  [1904]  A.  C.  179,  per  Lord  Macnaghten,  at  p.  194. 

Interlocutory  Injunctions. — De/inition  and  Effect. — "  Interlocutory 
injunctions  are  such  as  are  to  continue  until  the  hearing  of  the  cause 
upon  the  merits,  or  generally  until  further  order.  An  interlocutory 
injunction  is  merely  provisional  in  its  nature,  and  does  not  conclude  a 
right.  The  effect  and  object  of  the  interlocutory  injunction  is  merely  to 
preserve  the  property  in  dispute  in  statu  quo  until  the  hearing  or  further 
order.  In  interfering  by  interlocutory  injunction,  the  Court  does  not  in 
general  profess  to  anticipate  the  determination  of  the  right,  but  merely 
gives  it  as  its  opinion  that  there  is  a  substantial  question  to  be  tried, 
and  that  till  the  question  is  ripe  for  trial  a  case  has  been  made  out  for 
the  preservation  of  the  property  in  the  meantime  in  statu  quo.  A  man 
who  comes  to  the  Court  for  an  interlocutory  injunction  is  not  required 
to  make  out  a  case  which  will  entitle  him  at  all  events  to  relief  at  the 
hearing.  It  is  enough  if  he  can  show  that  he  has  a  fair  question  to  raise 
as  to  the  existence  of  the  right  which  he  alleges,  and  can  satisfy  the 
Court  that  the  property  should  be  preserved  in  its  present  actual 
condition  until  such  question  can  be  disposed  of"  (Kerr,  pp.  9,  10 ;• 
see  Preston  v.  Imck,  1884,  27  Ch.  D.  497). 

Irreparahlc  Injury. — Upon  application  for  an  interlocutory  injunction 
regard  will  be  had  to  the  fact  whether  irreparable  injury  will  be  caused 
if  the  Court  refuses  to  interfere  {A.-G.  v.  Sheffield  Gas  Consumers  Co., 
1853,  3  De  G.,  M.  &  G.  304;  43  E.  E.  119);  and,  as  to  what  amounts  to 
"  irreparable  injury,"  see  Kerr,  p.  14. 

Conduct  of  Plaintiff. — The  conduct  of  the  party  invoking  the  summary 
remedy  will  also  be  looked  at.  He  must  come  to  the  Court  with  clean 
hands ;  and  if  he  has  acted  with  any  want  of  faith,  or  in  an  unfair  and 
inequitable  manner,  he  will  not  be  relieved  (  Williams  v.  Roberts,  1850, 
8  Ha.  315 ;  68  E.  E.  381 ;  Mcholsm  v.  Hooper,  1838,  4  Myl.  &  Cr.  179 ; 
41  E.  E.  70 ;  48  E.  E.  59). 

Acquiescence. — ^Acquiescence  by  the  plaintiff  in  the  injury  complained 
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of  may  be  such  as  to  disentitle  him  to  summary  relief  {Greenhalgh  v. 
Manchester  and  Birmingham  Ely.  Co.,  1838,  3  Myl.  &  Cr.  784;  40  E.  E. 
1128;  45  E.  E.  393).  The  acquiescence  indeed  need  not  be  of  such  a 
character  as  would  be  sufficient  to  bar  the  plaintiff's  title  to  relief  at  the 
hearing  {Johnson  v.  Wyatt,  1863,  2  De  G.,  J.  &  S.  18  ;  46  E.  E.  281 ;  and 
see  the  judgment  of  Lord  Langdale  in  Gordon  v.  Cheltenham  Bly.  Co., 
1842,  5  Beav.  229 ;  49  E.  E.  565 ;  59  E.  E.  486).  As  to  acquiescence, 
see  Kerr,  pp.  16-20.     See,  too.  Acquiescence. 

Delay. — So,  too,  the  plaintiff"  may  have  been  so  dilatory  in  the  asser- 
tion of  his  rights  as  to  disentitle  him  to  relief  (A.-G.  v.  Sheffield  Gas 
Consumers  Co.,  1853,  3  De  G.,  M.  &  G.  304;  43  E.  E.  119).  Where  the 
summary  interference  of  the  Court  is  invoked,  it  must  be  invoked 
promptly.  Parties  who  have  lain  by,  and  permitted  a  large  expendi- 
ture to  be  made  in  contravention  of  the  rights  for  which  they  contend, 
cannot  call  upon  the  Court  for  its  summary  interference  (per  Turner,  L. J., 
Great  Western  Bly.  Co.  v.  Oxford,  Worcester  and  Wolverhampton  Bly.  Co., 
1853,  3  De  G.,  M.  &  G.  p.  359 ;  43  E.  E.  140). 

Balance  of  Convenience. — The  balance  of  convenience  and  inconveni- 
ence resulting  from  granting  or  refusing  the  order  will  also  weigh  with 
the  Court.  Thus  in  Blimpton  v.  Spiller,  1876,  4  Ch.  D.  286  (an  action 
to  restrain  the  infringement  of  a  patent),  James,  L. J.,  said :  "  There  will 
always,  no  doubt,  be  the  greatest  possible  difficulty  in  determining  what 
is  the  best  mode  of  keeping  things  in  statu  quo,  for  that  is  really  what 
the  Court  has  to  do — to  keep  things  in  statu  quo  until  the  final  decision 
of  the  question ;  and  then,  of  course,  the  Court  says,  '  We  will  not  stop 
a  going  trade.  We  will  not  adopt  a  course  which  will  result  in  a  very 
great  difficulty  in  giving  compensation  on  the  one  side  or  on  the  other 
(see,  too.  Wood  v.  Sutcliffe,  1851,  2  Sim.  N.  S.  163 ;  61  E.  E.  303 ;  Mogul 
Steamship  Co.  v.  MGirgor,  1885,  15  Q.  B.  D.  476 ;  Newson  v.  Pender, 
1884,  27  Ch.  D.  43 ;  Mitchell  v.  Henry,  1880,  15  Ch.  D.  181 ;  Elwes  v. 
Payne,  1879,  12  Ch.  D.  468). 

The  leading  principle  which  ought,  generally  speaking,  to  be  the 
guide  of  the  Court,  and  to  limit  its  discretion,  at  least  where  no  very 
special  circumstances  occur,  is,  that  only  such  a  restraint  should  be 
imposed  as  may  suffice  to  stop  the  mischief  complained  of ;  and  where 
it  is  to  stay  further  injury,  to  keep  things  as  they  were  for  the  present 
{per  Brougham,  L.C.,  Blakemore  v.  Glamorganshire  Canal  Navigation, 
1832,  1  Myl.  &  K.  154;  39  E.  E.  639). 

Libel  Actions. — In  libel  actions  an  interlocutory  injunction  will  only 
be  granted  under  very  extreme  circumstances.  It  ought  only  to  be 
granted  in  the  clearest  cases ;  in  cases  in  which,  if  a  jury  did  not  find  the 
matter  complained  of  to  be  libellous,  the  Court  would  set  the  verdict 
aside  as  unreasonable  (Bonnard  v.  Berryman,  [1891]  2  Ch.  269).  And 
this  is  an  absolute  rule  of  practice  (so  held  by  the  majority  of  the  Court 
in  Monson  v.  Tussaud,  [1894]  1  Q.  B.  671). 

Interim  Order. — In  cases  of  extreme  urgency  an  interim  order,  which 
is  granted  on  ex  parte  application,  can  be  obtained.  By  this  form  of 
order  the  defendant  is  restrained  over  a  day  named  therein  (usually  the 
next  motion  day)  from  continuing  or  committing  the  injury  complained 
of,  leave  being  given  to  serve  notice  of  motion  for  a  day  named  in  the 
order  (for  form  of  Order,  see  Seton,  6th  ed.,  p.  518). 

Undertaking  as  to  Damages. — The  Court  invariably  insists  as  a  term 
of  granting  an  interlocutory  injunction  that  the  plaintiff  shall  give  an 
undertaking  to  be  answerable  for  any  damages  caused  by  the  injunction, 
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in  case  the  Court  shall  award  any.  This  subject  is  dealt  with  under 
the  head  of  Peactice,  infra. 

Perpetual  Injunctions. — "Perpetual  injunctions  are  such  as  form 
part  of  the  decree  made  at  the  hearing  upon  the  merits,  whereby  the 
defendant  is  perpetually  inhibited  from  the  assertion  of  a  right,  or 
perpetually  constrained  from  the  commission  of  an  act  which  would 
be  contrary  to  equity  and  good  conscience"  (Kerr,  p.  9). 

One  main  object  of  a  perpetual  injunction  is  to  prevent  actions 
being  multiplied  indefinitely  {Imperial  Gas  Co.  v.  Broadbent,  1859, 
7  H.  L.  C.  600;  11  E.  R.  239);  otherwise  a  plaintiff  might  be  harassed 
by  being  obliged  over  and  over  again  to  assert  a  right  which  has  been 
already  litigated.  So  injunctions  are  constantly  made  perpetual,  for  the 
purpose  of  preventing  the  continuance  or  repetition  of  acts  for  which 
the  party  defendant  has  no  legal  authority,  as,  for  example,  in  cases  of 
waste,  infringements  of  patents,  copyrights,  or  trade  marks,  and  the 
like  (Joyce,  p.  1317;  Daniell's  Cli.  Pr.,  7th  ed.,  p.  1372). 

Right  viay  he  Forfeited. — Acquiescence  or  delay  on  the  part  of  the 
plaintiff*  may  be  such  as  to  forfeit  his  right  to  an  injunction  at  the  trial. 
"With  regard  to  acquiescence,  however,  it  must  be  of  a  more  prolonged 
character  than  would  be  sufficient  to  affect  his  title  to  an  interlocutory 
injunction  {Johnson  v.  Wyatt,  1863,  2  De  G.,  J.  &  S.  18;  46  E.  R.  281); 
and  see,  as  to  the  equitable  doctrine  of  acquiescence,  TVUmott  v.  Barber, 
1880,  15  Ch.  D.  96;  Proctor  v.  Benniss,  1887,  36  Ch.  D.  740.  The 
following  cases  may  also  be  consulted : — Dann  v.  Spurrier,  1802,  7  Ves. 
231 ;  32  E.  K  94;  6  R.  R.  119 ;  Williams  v.  Barl  of  Jersey,  1841,  Cr.  & 
Ph.  91;  41  E.  R.  424;  54  R.  R.  219;  Rochdale  Canal  Co.  v.  Kay,  1851, 
2  Sim.  N.  S.  78 ;  61  E.  R.  270 ;  see  also  Acquiescence.  As  regards 
delay,  it  is  established  that  mere  lapse  of  time  will  not  be  a  bar  to  the 
granting  of  an  injunction  in  aid  of  a  legal  right,  unless  it  would  be  a 
bar  to  the  legal  right  {Fidhvood  v.  Fidlioood,  1878,  9  Ch.  D.  176). 

See  further  as  to  Perpetual  Injunctions,  Daniell's  Ch.  Pr.,  7th  ed., 
pp.  1372,  1373;  Joyce,  pp.  1314-1319;  Kerr,  pp.  42-48;  Seton,  6th  ed., 
p.  743. 

III.  Damages. 

Cairns'  Act. — Originally  the  Court  of  Chancery  had  no  jurisdiction 
to  award  damages.  The  power  to  do  so  was  conferred  by  the  Chancery 
Amendment  Act,  1858,  more  commonly  known,  from  the  name  of  its 
author,  as  Lord  Cairns'  Act,  21  &  22  Vict.  c.  27.  Sec.  2  of  the  Act  was 
in  the  following  terms : — 

In  all  cases  in  which  the  Court  of  Chancery  has  jurisdiction  to  entertain 
an  application  for  an  injunction  against  a  breach  of  any  covenant, 
contract,  or  agreement,  or  against  the  commission  or  continuance  of 
any  wrongful  act,  or  for  the  specific  performance  of  any  covenant, 
contract,  or  agreement,  it  shall  be  lawful  for  the  same  Court,  if  it 
shall  think  fit,  to  award  damages  to  the  party  injured,  either  in 
addition  to  or  in  substitution  for  such  injunction  or  specific  per- 
formance, and  such  damages  may  be  assessed  in  such  manner  as  the 
Court  shall  direct. 

The  section  has  been  repealed  by  the  Statute  Law  Revision  and  Civil 
Procedure  Act,  1883,  46  &  47  Vict.  c.  49,  s.  3 ;  but  the  repeal  has  not 
affected  the  jurisdiction  of  the  Court,  which  is  retained  by  sec.  2  {Sayers 
v.  Collyer,  1884,  28  Ch.  D.  103). 
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Independently,  however,  of  Lord  Cairns'  Act,  the  High  Court  of 
Justice  can,  under  the  Judicature  Act,  award  either  an  injunction  or 
damages.  The  nature  of  the  jurisdiction  and  the  effect  of  the  repeal 
were  thus  stated  by  Lord  Esher,  M.K, :  "  In  cases  where  a  suit  for  an 
injunction  lay  in  Chancery,  damages  would  be  recoverable  at  common 
law,  and  in  many  cases  the  Court  of  Chancery  would  not  grant  an 
injunction  till  the  right  to  damages  had  first  been  established  by  an 
action  at  law.  Lord  Cairns'  Act  was  passed  to  meet  this  difficulty,  and 
was  one  of  the  enactments  which  have  from  time  to  time  been  passed 
to  prevent  the  necessity  for  double  proceedings.  It  was  intended  ta 
obviate  the  necessity  for  going  to  a  Common  Law  Court  for  damages  and 
then  to  the  Court  of  Chancery  for  an  injunction,  and  to  enable  the- 
Court  of  Chancery  itself  to  determine  the  right  to  damages,  and  then 
give  an  injunction.  But  the  Act  went  further  than  that,  and  gave  the 
Court  of  Chancery  power  to  give  damages  in  substitution  for  an  injunc- 
tion. ...  It  is  true  that  Lord  Cairns'  Act  has  been  repealed  by  46  & 
47  Vict.  c.  49,  but  I  am  confident  that  the  repeal  was  not  with  the 
intent  of  taking  away  any  of  the  powers  given  by  the  Act  in  a. 
Chancery  action,  but  because  it  was  considered  that  the  Judicature 
Acts  re-enacted  those  powers,  and  therefore  that  Lord  Cairns'  Act. 
had  become  obsolete  and  might  be  repealed  "  {Chapman  v.  Guardians  of 
Auckland  Union,  1889,  23  Q.  B.  D.  pp.  297-299 ;  and  see,  per  Baggallay, 
L.J.,  Sayers  v.  Collyer,  1884,  28  Ch.  D.  p.  108 ;  Serrao  v.  Noel,  1885,  15 
Q.  B.  D.  p.  559). 

Discretion,  liow  Exercised. — The  discretion  vested  in  the  Court  is  a. 
judicial  discretion,  to  be  exercised  according  to  something  like  a  settled 
rule  {Smith  v.  Smith,  1875,  L.  E.  20  Eq.  500).  It  is  a  reasonable  dis- 
cretion to  be  reasonably  exercised  {per  Jessel,  M.E.,  Aynsley  v.  Glover, 
1874,  L.  E.  18  Eq.  p.  555);  and  according  to  the  facts  of  the  particular 
case  {Greenwood  v.  Hornsey,  1886,  33  Ch.  D.  471).  It  is,  moreover,  an 
exceptional  discretion,  to  be  exercised  only  in  exceptional  cases  {Shelfer 
v.  City  of  London  Electric  Lighting  Co.,  [1895]  1  Ch.  287).  The  legis- 
lature did  not  intend  to  turn  the  Court  into  a  tribunal  for  legalising 
wrongful  acts.  The  Court  has  always  protested  against  the  notion  that 
it  ought  to  allow  a  wrong  to  continue  simply  because  the  wrong-doer  is- 
able  and  willing  to  pay  for  the  injury  he  may  infiict  {Shelfer  v.  City 
of  London  Electric  Lighting  Co.,  uhi  supra,  pp.  314,  315).  It  never  was 
intended  to  invest  the  Court  with  a  power  to  compel  people  to  sell  their 
property  without  their  consent  at  a  valuation  {per  Jessel,  M.E.,  Krehl 
V.  Burrell,  1877,  7  Ch.  D.  p.  554).  See  further,  as  to  the  principles  on 
which  the  Court  will  exercise  its  discretion  to  award  damages  in  lieu  of 
injunction,  the  judgment  of  Buckley,  J.,  in  Cowper  v.  Laidler,  [1903] 
2  Ch.  337;  and  see  Colls  v.  LLome  and  Colonial  Stores,  Ltd.,  [1904]  A.  C.  179.. 

In  Shelfer  v.  City  of  London  Electric  Lighting  Co.,  ubi  supra,  A.  L. 
Smith,  L.J.,  stated,  as  a  good  working  rule,  that  (1)  if  the  injury  to 
the  plaintiffs  legal  rights  is  small;  (2)  and  one  which  is  capable  of 
being  estimated  in  money ;  (3)  and  one  which  can  be  adequately  com- 
pensated by  a  small  money  payment ;  (4)  and  one  in  which  it  would  be 
oppressive  to  the  defendant  to  grant  an  injunction — damages  in  substi- 
tution for  an  injunction  may  be  given.  There  may,  however,  be  cases 
in  which,  although  these  four  requirements  exist,  the  defendant  has 
disentitled  himself  from  asking  that  damages  should  be  assessed  in  lieu 
of  an  injunction. 

Damages  are  no  adequate  substitute  for  an  injunction  unless  they^ 
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cover  the  whole  field  which  would  have  been  covered  by  the  injunction 
{per  Fry,  J.,  Fritz  v.  Hohson,  1880,  14  Ch.  D.  p.  557). 

Where  there  is  no  case  for  an  injunction,  damages  cannot  be  given 
{Proctor  V.  Ba^Jley,  1890,  42  Ch.  D.  p.  401). 

In  the  case  of  a  mere  threatened  injury,  it  was  held,  in  Dreyfus  v. 
Peruvian  Guano  Co.,  1889,  43  Ch.  D.  316,  that  there  is  no  power  to 
award  damages ;  but  see  Martin  v.  Price,  [1894]  1  Ch.  276,  where  the 
question  as  to  the  jurisdiction  to  award  damages  in  lieu  of  an  injunc- 
tion in  such  a  case  was  left  in  doubt. 

Acquiescence. — Acquiescence  by  the  plaintiff  may  be  of  such  a  char- 
acter as  to  induce  the  Court  to  act  under  Lord  Cairns'  Act,  even  though 
the  acquiescence  be  not  sufficient  to  bar  the  action  {Saycrs  v.  CollyeVy 
1884,  28  Ch.  D.  p.  110). 

Nominal  Damafjes. — In  Sayers  v.  Collyer,  ubi  supi'a,  the  judge  at  the 
trial,  considering  the  injury  to  the  plaintiff  was  very  slight,  awarded 
damages  in  lieu  of  an  injunction,  and,  assessing  such  damages  at  a 
nominal  sum,  dismissed  the  action.  On  appeal  it  was  seriously  con- 
tended that  the  Act  did  not  apply  to  a  case  of  merely  nominal  damages. 
The  Court,  however,  had  no  difficulty  in  brushing  aside  this  argument 
as  a  mere  reductio  ad  absurdum.  "  The  Act  applies  with  double  force  to 
cases  where  only  nominal  damages  could  be  given,  otherwise  this  absurd 
result  would  follow,  that  if  a  plaintiff  is  entitled  to  substantial  damages, 
the  Court  would  refuse  him  an  injunction ;  but  if  he  had  no  real  cause 
of  complaint,  he  would  have  a  right  to  an  injunction.  In  other  words, 
as  his  damages  descended  to  zero,  his  right  to  an  injunction  would 
correspondingly  increase  "  {per  Bowen,  L.J.,  p.  109). 

Remit  of  Cases. — The  net  result  of  the  cases  would  seem  to  be  this. 
Wliere  a  plaintiff  has  established  his  right  to  an  injunction,  and  has 
done  nothing  to  forfeit  such  right,  and  the  injury  is  proved  to  be  serious, 
the  Court  will  not,  and  cannot,  consistently  with  the  principles  on  which 
it  exercises  the  discretion  reposed  in  it,  refuse  an  injunction.  Under 
exceptional  circumstances,  however,  arising  from  (a)  the  conduct  of  the 
plaintiff,  or  (h)  the  quantum  of  injury,  the  Court  can  and  will  award  the 
alternative  remedy  of  damages.  Whether  under  any  circumstances 
there  is  jurisdiction  to  give  damages  instead  of  an  injunction  in  the  case 
of  apprehended  injury  is  a  point  still  doubtful.  (See  also  Cairns' 
Act.) 

Damages,  how  Ascertained. — Where  damages  are  awarded,  they  may 
be  assessed  by  the  judge  at  the  trial  {Holhnul  v.  Worley,  1884,  26  Ch.  D. 
578).  In  other  cases  an  inquiry  as  to  damages  will  be  directed,  which 
will  be  worked  out  in  chambers. 

Urulertaking  as  to  Damages. — The  question  of  the  undertaking  as  to 
damages,  which  is  invariably  required  as  a  condition  of  granting  an  in- 
terlocutory injunction,  is  dealt  with  under  the  head  of  Practice,  infra. 

IV.   PUACTICE. 

This  slight  sketch  of  a  very  large  subject  would  be  incomplete  if  no 
mention  were  made  of  the  practice  of  the  Court  with  regard  to  injunc- 
tions. This  section  therefore  will  be  devoted  to  a  short  outline  of  that 
part  of  the  subject. 

Indorsement  on  Writ. — Under  the  old  practice  of  the  Court  of  Chan- 
cery it  was  only  under  very  exceptional  circumstances  that  an  injunc- 
tion was  granted  before  decree  unless  prayed  for  by  the  bill.     Under 
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the  present  practice,  if  an  injunction  is  a  substantial  object  of  the  action, 
it  is  usual,  though  not  necessary,  that  it  should  be  claimed  by  the 
indorsement  on  the  writ  {Coleboitrne  v.  Colehourne,  1875,  1  Ch.  D.  690). 

After  judgment,  whenever  it  is  shown  to  be  just  or  convenient,  an 
injunction  may  be  granted,  even  though  it  was  not  claimed  by  the  writ 
{Anglo-Italian  Bank  v.  Davies,  1878,  9  Ch.  D.  286). 

Application,  hy  tvhom  Made. — An  application  for  an  injunction  may 
be  made  by  any  party  (Order  50,  r.  6).  A  defendant  may  in  a  proper 
case  apply,  and  that  notwithstanding  the  plaintiff  has  served  a  notice  of 
motion  for  the  like  purpose  (Sargant  v.  Bead,  1876,  1  Ch.  D.  600).  But, 
unless  the  defendant  has  delivered  a  counter-claim,  he  cannot  apply  for 
an  injunction  against  the  plaintiff,  unless  the  relief  sought  by  such 
injunction  is  incident  to  or  arises  out  of  the  relief  sought  by  the  plaintiff. 
If  he  desires  any  other  relief  before  the  time  for  delivery  of  a  counter- 
claim, he  must  issue  a  writ  in  a  cross-action  (Carter  v.  Fey,  [1894] 
2  Ch.  541 ;  and  see  Collison  v.  Warren,  [1901]  1  Ch.  812). 

When  Application  Made. — The  plaintiff  may  apply  at  any  time  after 
writ  issued.  In  a  case  decided  before  the  Judicature  Act  an  application 
was  entertained  even  before  bill  filed  {Thorneloe  v.  Skoines,  1873,  L.  R. 
16  Eq.  126);  but  this  case  must  be  considered  as  of  very  doubtful 
authority,  and,  semhle,  would  not  now  be  followed  (see  Annual  Bractice, 
1907,  p.  656).  A  defendant  cannot  apply  until  after  appearance,  and 
then  only  on  notice  (Order  50,  r.  6). 

Bx  parte  Application. — In  very  urgent  cases  an  order  can  be  obtained 
ex  parte,  so  soon  as  the  writ  has  been  issued.  The  usual  course  in  such 
cases  is  for  the  Court  to  make  an  interim  order  extending  over  a  day 
named  therein,  and  to  give  leave  to  serve  notice  of  motion  for  a  particular 
day,  together  with  a  copy  of  the  writ.  Ordinarily  there  must  be  at  least 
two  clear  days  between  the  service  of  a  notice  of  motion  and  the  date 
named  in  the  notice  for  hearing  the  motion  (Order  52,  r.  4) ;  but  leave 
to  serve  short  notice  of  motion  can  be  obtained.  Such  leave  must  be 
granted  by  a  judge  in  person,  and  cannot  be  given  by  a  master  in 
chambers  (Conacher  v.  Conacher,  1881,  29  W.  R.  230).  The  fact  that 
leave  to  serve  short  notice  is  applied  for  must  be  distinctly  stated  to  the 
Court,  and  the  fact  that  leave  to  serve  short  notice  has  been  granted 
must  appear  on  the  face  of  the  notice  itself  {Daivson  v.  Beeson,  1882, 
22  Ch.  D.  504). 

After  the  defendant  has  appeared  it  is  unusual  to  grant  an  injunction 
ex  parte,  though  in  urgent  cases  notice  to  the  defendant  may  be  dis- 
pensed with  (Harrison  v.  Cocker  ell,  1817,  3  Mer.  1 ;  36  E.  R.  1 ;  Betley  v. 
Eastern  Counties  Bly.  Co.,  1839,  8  Sim.  483 ;  59  E.  R.  193 ;  Langham  v. 
Great  Northern  Bly.  Co.,  1848,  1  De  O.  &  Sm.  486;  63  E.  R.  1160; 
75  R.  R.  174).  The  fact  of  appearance  should  be  communicated  to  the 
Court  (Mexican  Co.  v.  London  and  Maldonado,  1890,  W.  N.  8 ;  Harrison 
V.  Cockerell,  ubi  supra). 

After  notice  of  motion  has  once  been  served  it  is  improper  to  apply 
ex  parte  (Graham  v.  Campbell,  1878,  7  Ch.  D.  490). 

Upon  ex  parte  applications  the  utmost  good  faith  must  be  observed. 
For,  if  there  has  been  any  suppression  of  material  facts,  that  in  itself 
would  be  good  ground  for  dissolving  the  injunction  quite  apart  from 
merits  (Brown  v.  Hewall,  1837,  2  Myl.  &  Cr.  558 ;  40  E.  R.  752 ;  A.-G.  v. 
Corporation  of  Liverpool,  1835,  1  Myl.  &  Cr.  171 ;  40  E.  R.  342 ;  43  R.  R. 
176 ;  Dalglish  v.  Jarvie,  1850,  2  Mac.  &  G.  231 ;  42  E.  R.  231 ;  Clifton  v. 
Bohinson,  1853,  16  Beav.  355;  51E.  R.  816;   Wimbledon  Local  Board  v. 
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Croydon  Sanitarij  Authority,  1886, 32  Ch.  D.  421 ;  Boyce  v.  Gill,  1891,  64 
L.  T.  824).  "  The  Court  can  have  no  ground  upon  which  it  can  proceed,  in 
granting  an  ex  parte  injunction,  but  a  faithful  statement  of  the  case ;  and 
where  the  Court  has  found  a  party  misstating  the  case,  either  by  mis- 
representation or  suppression,  the  Court  has  always  exercised  its  juris- 
diction for  the  purpose  of  repressing  that  practice  "  (per  Lord  Cottenham, 
L.C.,  Brown  v.  Mwall,  1837,  2  Myl.  &  Cr.  p.  571 ;  40  E.  R.  757).  "  The 
jurisdiction  of  the  Court  in  granting  ex  parte  injunctions  is  a  very 
hazardous  one,  and  one  which,  though  often  used  to  preserve  property, 
may  be  often  used  to  the  injury  of  others ;  and  it  is  right  that  a  strict 
hand  should  be  held  over  those  who  come  with  such  applications"  {A.-G. 
v.  Corporation  of  Liverpool,  1835,  1  Myl.  &  Cr.  p.  211;  40  E.  R.  355; 
43  E.  R.  176).  The  party  applying  is  bound  to  put  the  Court  in 
possession  of  all  the  facts,  in  order  to  enable  it  to  judge  whether  the 
defendant  ought  to  be  put  to  what  may  be  occasionally  a  very  serious 
evil,  namely,  a  temporary  injunction.  The  Court  does  not  deal  with  the 
same  strictness  and  severity  in  the  case  of  an  injunction  obtained  on 
notice,  and  very  properly  so,  for  then  the  opposite  party  has  the  oppor- 
tunity of  bringing  forward  every  circumstance  favourable  to  his  case  " 
(Maclaren  v.  Stainton,  1852,  16  Beav.  p.  290 ;  51  E.  R.  790). 

Notice  of  Motion. — The  plaintiff  can,  without  special  leave,  serve  notice 
of  motion  upon  a  defendant  who  has  appeared  (Order  52,  r.  8) ;  and,  by 
leave,  with  the  writ,  or  at  any  time  after  service  of  the  writ  and  before 
the  time  limited  for  appearance  (Order  52,  r.  9).  A  notice  of  motion 
should  state  clearly  the  nature  of  the  order  asked  for  (Brotmi  v.  Bobert- 
son,  1846,  2  Ph.  173 ;  41  E.  R.  908). 

Bvidence. — The  motion  is  usually  heard  on  affidavit  evidence  on  both 
sides.  If  necessary,  the  witnesses  can  be  orally  examined,  and  cross- 
examined  on  their  affidavits. 

In  the  case  of  an  ex  parte  application  for  an  injunction,  the  party 
making  the  application  must  furnish  copies  of  the  affidavits  upon  which 
it  is  granted,  upon  payment  of  the  proper  charges,  nnmediately  upon 
the  receipt  of  a  written  request  for  the  same,  with  an  undertaking  to 
pay  the  proper  charges,  or  within  such  time  as  is  specified  in  such 
request  or  may  have  been  directed  by  the  Court  or  a  judge  (R.  S.  C, 
Order  66,  r.  7  (f)).  (As  to  evidence,  see  further  Daniell's  Ch.  Pr.,  7th 
ed.,  pp.  1365-1367;  Kerr,  pp.  617-622). 

Hearing  of  Motion. — Upon  the  hearing  of  the  motion  the  Court  will 
either  grant  or  refuse  the  order,  or  will,  if  it  should  be  of  opinion  that 
no  case  is  made  for  an  interlocutory  injunction,  but  that  there  is  a 
case  to  be  tried  at  the  hearing  of  the  action,  order  the  motion  to' 
stand  over  until  the  trial.  An  undertaking  is  often  accepted  in  lieu 
of  an  actual  order. 

Form  of  Order. — An  order  for  an  interlocutory  injunction  enjoins  the 
party  against  whom  it  is  made  "  until  judgment  in  the  action  or  further 
order." 

Undertaking  as  to  Damages. — On  granting  interlocutory  injunctions, 
whether  obtained  ex  'parte  or  on  notice,  it  is  the  invariable  practice  of 
the  Court  to  require  an  undertaking  from  the  plaintiff  to  be  answerable 
for  damages  caused  to  the  defendant  by  the  injunction,  in  the  event 
of  the  Court  hereafter  awarding  any  such  damages  {Graham  v.  Campbell, 
1878,  7  Ch.  D.  490).  But  where  an  injunction,  though  interlocutory  in 
the  sense  of  being  granted  between  the  issue  of  the  writ  and  the  hearing 
of  the  action,   is  really   final,   the  undertaking  will  not  be  required. 
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Thus  where  in  an  action  to  restrain  the  infringement  of  a  patent,  an  order 
was  made  on  the  application  of  the  defendant  restraining  the  plaintiffs 
until  judgment  from  publishing  threats  of  legal  proceedings  for  infringe- 
ment, it  was  held  that  the  undertaking  ought  not  to  be  inserted  in  the 
order  {Fenner  v.  Wilson,  [1893]  2  Ch.  656).  There  is  no  power  to 
compel  a  plaintiff  to  give  the  undertaking.  It  is  a  term  imposed  by 
the  Court,  which  the  •  plaintiff  may  refuse  to  accept  {Tucker  v.  New 
Brunswick  Trading  Co.  of  London,  1890,  44  Ch.  D.  249), 

As  to  the  history  of  the  undertaking  the  judgment  of  Jessel,  M.K., 
in  Smith  v.  Day,  1882,  21  Ch.  D,  451,  may  be  consulted. 

From  whom  Required. — The  undertaking  will  not  be  required  from 
the  Crown  suing  by  the  Attorney-General  {A.-G.  v.  Albany  Hotel  Co., 
[1896]  2  Ch.  696). 

The  undertaking  of  a  married  woman  is  sufficient  {In  re  Prynne, 
1885,  53  L.  T.  465). 

Where  a  corporation  or  joint-stock  company  was  plaintiff  it  was  not 
formerly  the  practice  to  accept  merely  the  undertaking  of  counsel  on 
behalf  of  the  plaintiffs,  but  a  director  or  other  responsible  person  was 
required  to  sign  the  registrar's  book.  Under  the  present  practice, 
however,  it  seems,  that  the  undertaking  of  a  corporation  will  be  accepted. 
Thus  the  undertaking  of  a  local  board  was  held  to  be  sufficient  {East 
Molesey  Local  Board  v.  Lambeth  Waterivorks  Co.,  [1892]  3  Ch.  289) ;  and 
of  a  limited  company  {Manchester  and  Liverpool  District  Banking  Co.  v. 
Parkinson,  1889,  60  L.  T.  47). 

Where  the  plaintiff  is  resident  out  of  the  jurisdiction,  an  under- 
taking may  be  required  from  his  agent  or  some  responsible  person 
{Hamilton  v.  Board,  1863,  1  K  R  379 ;  Seton,  6th  ed.,  p.  522). 

Extent  of  Undertaking. — The  undertaking  is  not  confined  to  damages 
sustained  by  the  party  against  whom  the  injunction  is  granted,  but 
extends  to  all  the  defendants  who  ask  for  it  {Tucker  v.  New  Brunswick 
Trading  Co.  of  London,  1890,  44  Ch.  D.  249). 

Effect  to  be  Given  to  the  Undertaking. — Effect  ought  to  be  given  to 
the  undertaking,  except  under  very  special  circumstances  {Graham,  v. 
Campbell,  1878,  7  Ch.  D.  494).  There  is,  however,  a  discretion  in  the 
Court;  and  unexplained  unreasonable  delay  in  making  an  application 
to  enforce  it  {Ex  parte  Hall,  In  re  Wood,  1883,  23  Ch.  D.  644),  or 
trivial  and  remote  damage  {Smith  v.  Day,  1882,  21  Ch.  D.  421),  have 
been  held  sufficient  reasons  to  disentitle  the  defendant  to  the  benefit  of  it. 

In  Smith  v.  Day,  uhi  supra,  Jessel,  M.E.,  expressed  the  opinion 
that  a  defendant  is  not  entitled  to  have  the  undertaking  enforced,  where 
an  interlocutory  injunction  has  been  wrongly  granted  owing  to  a  mistake 
of  law  by  the  judge  without  any  misrepresentation,  suppression,  or 
default  on  the  part  of  the  plaintiff;  but  this  dictum  was  dissented  from 
by  the  Court  of  Appeal  in  Griffith  v.  Blake,  1884,  27  Ch.  D.  474;  and 
the  rule  is  now  clear  that,  whenever  the  undertaking  is  given,  and  the 
plaintiff  ultimately  fails  on  the  merits,  an  inquiry  as  to  damages  will  be 
directed,  unless  there  are  special  circumstances  to  the  contrary.  And 
the  undertaking  is  equally  enforceable  where  there  has  been  a  mistake 
of  law  on  the  part  of  the  Court  {Hunt  v.  Hunt,  1885,  54  L.  J.  Ch.  289). 

Where  the  Court  can  satisfy  itself  of  the  amount  of  damage  caused 
to  the  defendant  by  the  injunction  an  inquiry  will  not  be  directed,  but 
the  Court  will  at  once  assess  the  damages,  and  save  expense  to  the 
parties  {Graliam  v.  Campbell,  1878,  7  Ch.  I).  494). 

Neither  discontinuance  of  the  action  {Newcomen  v.   Co^dson,  1878, 
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7  Ch.  D,  764),  nor  its  dismissal  {Newhy  v.  Harrison,  1861,  3  De  G., 
r.  &  J.  287 ;  45  E.  R  889),  nor  the  discharge  of  the  order  containing 
the  undertaking  {Boss  v.  Buxton,  1888,  W.  N.  55),  have  the  effect  of 
superseding  the  undertaking ;  and  it  has  been  enforced  in  favour  of  the 
real  and  personal  representatives  of  a  deceased  defendant  (Sheppard  v. 
Gilmare,  1887,  W.  N.  242). 

Cross  Undertaking.  —  The  judges  of  the  Chancery  Division  have 
resolved  that,  whenever  any  undertaking  is  given  to  the  Court  in  lieu 
of  an  interlocutory  injunction,  a  cross  undertaking  as  to  damages  will 
follow  as  a  matter  of  course  unless  there  is  a  stipulation  expressed  to 
the  contrary  {Bractice  Note,  1904,  W.  N.  205,  208).  See  Oherrheinisclie 
Metallwerke  v.  Cocks,  1906,  W.  N.  127.  This  practice  was  adopted  in 
consequence  of  the  decision  of  the  Court  of  Appeal  in  Howard  v.  Bress 
Brinters,  Ltd.,  1905,  74  L.  J.  Ch.  100,  that  no  such  general  practice 
existed. 

Service  of  Order  for  Injunction. — An  order  for  an  injunction  should 
be  completed  with  all  possible  despatch.  But  notice  of  the  order  having 
been  made  is  in  the  first  instance  sufficient,  or  a  copy  of  the  minutes 
may  be  obtained  from  the  registrar  and  served  on  the  party  enjoined 
{Heywood  v.  WaU,  1870, 18  W.  K.  205).  Notice  by  telegram  has  been  held 
to  be  sufficient  {In  re  Bryant,  1876,  4  Ch.  D.  98;  Ex  parte  Lancjlcy,  Ex 
parte  Smith,  In  re  Bishop,  1879,  13  Ch.  D.  110;  The  Seraglio,  1885,  10 
P.  D.  120).  It  is,  however,  desirable,  that  the  order  should  be  drawn  up, 
passed,  and  entered  with  as  little  delay  as  tlie  circumstances  admit  of. 
When  completed  it  should  be  served  on  the  defendant.  Service  must, 
unless  substituted  service  is  authorised,  be  personal,  and,  if  the  order  be 
mandatory,  it  must  bear  the  indorsement  prescribed  by  Order  41,  r.  5. 
Such  indorsement  is  not  necessary  in  the  case  of  an  order  which  is 
merely  prohibitive  {Selous  v.  Croydon  Bural  Sanitary  AutJwrity,  1885, 
53  L.  T.  209). 

Dissolving  Injunction. — An  interlocutory  injunction  may  be  dissolved 
at  any  time  before  trial  (see  dictum  of  Jessel,  M.R.,  in  In  re  Holt,  1880, 
16  Ch.  U.  115). 

An  injunction  is  ipso  facto  dissolved  by  dismissal  of  the  action  {Green 
V.  Bulsford,  1839,  2  Beav.  7 ;  48  E.  R.  1105 ;  50  K.  R.  102).  Where  an 
injunction  is  granted  on  the  merits  it  is  not  lost  by  subsequent  amend- 
ment of  the  writ  {Harvey  v.  Hall,  1870,  L.  R.  11  Eq.  31). 

Hoiv  Application  made. — An  application  to  dissolve  an  injunction  is 
made  by  motion  on  notice.  In  urgent  cases  leave  to  serve  short  notice 
of  motion  can  be  obtained.  It  will  be  heard  on  evidence  filed  by  the 
defendant  in  opposition  to  the  affidavits  on  whicli  the  order  for  injunction 
was  made.  The  Court  has  refused  to  allow  the  motion  to  stand  over 
to  enable  the  plaintiff  to  cross-examine  the  defendant's  witnesses 
{N(yrmanville  v.  Stenning,  1853,  10  Ha.  App.  xx. ;   68  E.  R.  1124). 

Where  Order  Obtained  Improperly. — Where  it  appears  that  an  in- 
junction has  been  obtained  ex  parte  on  the  suppression  of  material  facts, 
the  order  will  be  at  once  discharged,  without  regard  to  merits  (see  cases 
cited  mpra  under  the  head  of  Ex  jmrte  Injitnctions).  And  so,  where  the 
order  was  made  on  the  terms  of  adding  a  person  as  plaintiff  who  could 
give  an  undertaking  in  damages,  and  several  days  were  allowed  to 
elapse  without  making  the  necessary  amendment,  the  Court  at  once 
dissolved  the  injunction,  on  the  ground  that  good  faith  had  not  been 
kept  {Spanish  General  Agency  Corporation  v.  Sjxtnish  Corporation,  1890, 
63  L.  T.  161). 
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Where  on  motion  for  injunction  or  to  continue  an  interim  order 
already  obtained  it  appeared  that  there  had  been  suppression  of  material 
facts  on  the  original  application,  the  Court  dissolved  the  ex  parte  order 
with  costs  without  a  cross-notice  of  motion  by  the  defendant  {Boyce  v. 
Gill,  1891,  64  L.  T.  824).  In  such  case,  however,  the  injunction  asked 
for  may  be  granted  on  evidence  (S.  C. ;  and  see  Fitch  v.  Bochfort,  1849, 
18  L.  J.  Ch.  458). 

It  is  not,  however,  necessary  for  a  plaintiff  to  state  every  fact  to  the 
Court  on  applying  for  an  ex  parte  order.  He  is  under  no  obligation  to 
state  facts  not  relevant  to  any  real  issue  between  the  parties  {Weston 
v.  Arnold,  1873,  L.  E.  8  Ch.  1084). 

A  motion  to  discharge  an  ex  parte  injunction  on  the  ground  that  it 
has  been  obtained  by  misrepresentation  is  proper,  though  the  injunction 
is  about  to  expire  (  WimUedon  Local  Board  v.  Croydon  Bural  Sanitary 
Authority,  1886,  32  Ch.  D.  421). 

Wliere  Injunction  Granted  over  a  Certain  Day. — "Where  an  injunction 
is  granted  over  a  day  named  or  until  further  order,  it  signifies  that  the 
injunction  may  be  dissolved  before  the  day  fixed,  but  cannot  be  extended 
beyond  that  period  except  with  leave  of  the  Court  {Bolton  v.  London 
School  Board,  1878,  7  Ch.  D.  766). 

Acquiescence  and  Delay. — A  defendant  may  lose  his  right  to  have  an 
injunction  dissolved  by  acquiescing  in  it,  or  by  long  delay  in  applying 
to  discharge  it  {Glascott  v.  Lang,  1838,  3  Myl.  &  Cr.  451 ;  40  E.  E.  1000 ; 
Bickford  v.  Skewes,  1839,  4  Myl.  &  Cr.  498 ;  41  E.  E.  192 ;  Bell  v.  Hull 
and  Selhy  Ely.  Co.,  1839,  1  Eail.  C.  616),  and  a  party  who  has  deliber- 
ately consented  to  a  perpetual  injunction  will  not  be  allowed  to 
withdraw  such  consent  merely  because  he  has  discovered  that  he 
might  have  a  good  defence  to  the  action  {Elsas  v.  Williams,  1884, 
54  L.  J.  Ch.  336). 

See  further,  as  to  dissolving  injunctions,  Daniell's  Ch.  Pr.,  7th  ed., 
pp.  1370, 1371 ;  Joyce,  pp.  1264-1280 ;  Kerr,  pp.  631-636 ;  Seton,  6th  ed., 
pp.  739-742. 

Continuing  Injunctions. — An  injunction  obtained  upon  an  inter- 
locutory application  is  superseded  by  the  judgment  at  the  trial.  If  it 
is  desired  that  it  should  still  remain  in  force,  it  must  be  expressly  con- 
tinued. It  may  be  continued  provisionally,  pending  inquiries  or  accounts 
necessary  for  working  out  the  rights  of  the  parties,  or  permanently,  in 
which  case  it  takes  the  form  of  a  perpetual  injunction  (see  Daniell's 
Ch.  Pr.,  7th  ed.,  p.  1372). 

Perpetual  Injunctions,  lohen  Granted. — Perpetual  injunctions  are  not, 
as  a  rule,  granted  except  at  the  hearing,  unless  the  parties  agree  to  treat 
the  hearing  of  a  motion  for  an  interlocutory  order  as  the  hearing  of  the 
action  {Morrell  v.  Pearson,  1849,  12  Beav.  284;  50  E.  E.  1070).  In 
modern  practice  it  is  by  no  means  uncommon  to  obtain  by  consent 
an  order  for  a  perpetual  injunction  upon  summons.  And,  where  the 
defendant  by  his  defence  {London  Steam  Dyeing  Co.  v.  Dighy,  1888, 
36  W.  E.  497),  or  by  letter  {Allen  v.  Oakey,  1890,  62  L.  T.  724),  offered 
to  consent  to  an  order  being  made  in  chambers,  the  plaintiff  was  not 
allowed  the  extra  costs  occasioned  by  his  insisting  on  the  case  being 
disposed  of  in  Court. 

A  perpetual  injunction  can  be  obtained  at  the  hearing,  though  the 
plaintiff  has  not  previously  applied  for  an  interlocutory  order  {Bacon  v. 
Jones,  1839,  4  Myl.  &  Cr.  433 ;  41  E.  E.  167 ;  48  E.  E.  143). 

SuspeTiding  Injunction. — Where  a  plaintiff  has  proved  his  right  to  an 
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injunction  against  a  nuisance  or  other  injury,  it  is  no  part  of  the  duty 
of  the  Court  to  inquire  in  what  way  the  defendant  can  best  remove  it. 
The  plaintiff  is  entitled  to  an  injunction  at  once,  unless  the  removal  of 
the  injury  is  physically  impossible ;  it  is  the  duty  of  the  defendant  to 
find  his  own  way  out  of  the  diiftculty,  whatever  inconvenience  or  expense 
it  may  put  him  to  (A.-G.  v.  Colney  Hatch  Lunatic  Asylum,  1869,  L,  E. 
4  Ch.  146).  But,  where  the  difficulty  of  removing  the  injury  is  great, 
the  Court  will  suspend  the  operation  of  the  injunction  for  a  time,  so  as 
to  afford  an  opportunity  to  the  defendant  of  complying  with  the  order 
(S.  C. ;  Goldsmid  v.  Tunhridge  Wells  Commissioners,  1865,  L.  R.  1  Eq. 
161 ;  1  Ch.  349 ;  A.-G.  v.  Proprietors  of  Bradford  Canal,  1866,  L.  K. 
2  Eq.  71 ;  A.-G.  v.  Leeds  Corporation,  1870,  L.  R.  5  Ch.  583). 

Where  the  Court  of  Appeal  has  granted  an  injunction,  an  application 
to  suspend  it  may  be  made  to  the  judge  in  the  Court  below  {Shelfer  v. 
City  of  Lmid&n  Electric  Lighting  Co.,  [1895]  2  Ch.  388). 

Death  of  Plaintiff- — Survival  of  Cause  of  Action. — Where  a  plaintiff, 
who  had  brought  an  action  for  a  mandatory  injunction  and  damages  for 
obstruction  of  light,  died  more  than  six  months  after  the  commencement 
of  action,  and  her  executor  and  devisee  obtained  an  order  to  carry  on 
proceedings  against  the  defendant,  it  was  held  that  the  plaintifi's  equit- 
able right  to  a  mandatory  injunction  devolved  on  her  devisee,  and  that 
he,  in  his  capacity  of  executor,  was  at  least  entitled  to  continue  the 
action  for  recovery  of  damages  in  respect  of  injury  committed  during  a 
period  of  six  months  prior  to  the  plaintiff's  death  {Jones  v.  Simes,  1890, 
43  Ch.  D.  607). 

Costs — of  Motions. — As  a  rule,  the  costs  of  motions  for  injunctions 
are  made  costs  in  the  action,  so  that  the  party  who  is  ultimately 
successful  in  the  litigation  gets  such  costs.  "  The  course  of  the  Court 
provides  for  the  costs  of  motions  for  injunctions  in  a  way  most  just, 
by  leaving  the  party  moving,  if  his  suit  fails,  to  pay  the  costs ;  and  if 
his  suit  succeeds,  providing  for  his  costs  effectually  {Great  Westei-n  Ply. 
Co.  V.  Oxford,  Woi-cestei'  and  Wolverhampton  Ply.  Co.,  1852,  5  De  G.  «fe 
Sm.  437;  64  E.  R.  1188). 

As  to  the  general  rules  with  regard  to  costs  on  motions,  where  there 
is  no  direction  in  the  order,  laid  down  by  Sir  John  Leach  (1823, 1  S.  &  S. 
357 ;  57  E.  R.  143 ;  24  R.  R.  190),  see  Morgan  and  Wurtzburg  on  Costs, 
p.  47 ;  Kerr,  p.  31. 

Where  a  motion  is  ordered  to  stand  over  to  the  trial,  and  is  not  then 
brought  on,  and  the  action  is  subsequently  dismissed  with  costs,  the 
defendant's  costs  of  the  motion  will  be  included  in  the  costs  to  be  taxed 
without  any  express  direction  to  that  effect  {Gosnell  v.  Bishop,  1888, 
38  Ch.  D.  385). 

The  following  rule  as  to  costs  of  interlocutory  applications  has 
been  laid  down  by  the  judges  of  the  Chancery  Division : — Where 
interlocutory  applications  have  been  ordered  to  stand  to  the  trial, 
and  are  not  then  mentioned  to  the  judge,  the  costs  of  such  appli- 
cations are  to  be  treated  as  costs  in  the  action,  and  taxed  accordingly,  and 
need  not  be  mentioned  in  the  judgment.  When  such  applications  have 
been  disposed  of,  but  the  costs  have  been  reserved,  such  costs  are  not  to 
be  mentioned  in  the  judgment  or  order,  or  allowed  on  taxation,  without 
the  special  direction  of  the  judge  {British  Natural  Premium  Provident 
Association  v.  Bywater,  [1897]  2  Ch.  531). 

Where  the  object  of  the  action  is  attained  on  motion,  the  plaintiff 
ought  to  apply  to  the  defendant  to  have  the  costs  disposed  of  on  motion, 
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otherwise  he  will  not  be  allowed  the  extra  costs  of  bringing  on  the  action 
to  trial  (Sonnenschein  v.  Barnard,  1888,  57  L.  T.  712). 

Costs  Generally. — Where  a  plaintiff  comes  to  enforce  a  legal  right, 
and  there  has  been  no  misconduct  on  his  part,  no  omission  or  neglect 
which  would  induce  the  Court  to  deprive  him  of  his  costs,  the  Court 
has  not  discretion,  and  cannot  take  away  the  plaintiff's  right  to  costs. 
To  entitle  him  to  costs,  the  plaintiff  is  not  bound  to  give  notice  before 
commencing  proceedings  (Cooper  v.  Whittingham,  1880,  15  Ch.  D.  501 ; 
Goodhart  v.  Hyett,  1883,  25  Ch.  D.  182).  Thus  innocent  infringers  of 
trade  marks  or  registered  designs  have  been  ordered  to  pay  costs 
(Upmann  v.  Forester,  1883,  24  Ch.  D.  231 ;  Wittma,n  v.  Oppenheim,  1884, 
27  Ch.  D.  260).  But  where  there  had  been  an  innocent  dealing  with 
a  small  quantity  of  goods  which  turned  out  to  be  an  infringement  of  the 
plaintiff's  trade  mark,  and  defendant  submitted  to  an  injunction,  the 
Court  refused  to  order  him  to  pay  costs  (American  Tobacco  Co.  v.  Guest, 
[1892]  1  Ch.  630).  And  where,  in  an  action  for  infringement  of  copy- 
right, the  defendants  offered  an  undertaking  with  costs  not  to  republish 
the  matter  complained  of,  and  the  plaintiffs  nevertheless  proceeded  with 
their  action,  they  were  disallowed  their  costs  subsequent  to  the  de- 
fendants' offer  (Walter  v.  Steinlwpff,  [1892]  3  Ch.  489;  and  see  Jenkins 
V.  Rope,  [1896]  1  Ch.  278). 

Breach  of  Injunction. — A  party  who  has  notice  of  an  order  of  the 
Court  is  bound  by  it  from  the  time  the  order  is  pronounced  (M'Neil  v. 
Garratt,  1841,  Cr.  &  Ph.  98 ;  41  E.  E.  427).  As  long  as  an  injunction 
exists  it  must  be  obeyed.  Those  who  wish  to  get  rid  of  an  order  must 
do  so  in  the  proper  way,  that  is  by  appeal.  So  long  as  it  exists  it  must 
be  obeyed,  and  obeyed  to  the  letter,  and  anyone  who  does  not  obey  it  to 
the  letter  is  guilty  of  committing  a  wilful  breach  of  it,  unless  there  be 
some  misapprehension,  which  may  mislead  him  upon  the  plain  reading 
of  the  order  (Spokes  v.  Banbury  Local  Board  of  Health,  1865,  L.  E.  1  Eq. 
42).  It  is  not  open  to  any  party  to  question  an  order  of  the  Court  or 
any  process  under  the  authority  of  the  Court  by  disobedience.  If  the 
order  be  irregular,  the  party  affected  by  it  must  take  the  proper  steps 
to  set  it  aside  (Russell  v.  East  Anglian  Rly.  Co.,  1850,  3  Mac.  &  G.  104; 
42  E.  E.  201). 

An  undertaking  given  to  the  Court  is  equivalent  to  an  injunction, 
and,  if  violated,  may  be  the  subject  of  an  application  to  the  Court  (London 
and  Birmingham  Rly.  Co.  v.  Grand  Junction  Canal  Co.,  1835,  1  Eail.  C. 
224).  But  where  a  defendant  by  mistake  consented  to  an  undertaking 
more  extensive  than  he  intended,  the  Court  refused  to  enforce  that  part 
of  the  undertaking  which  had  been  given  by  mistake  (Mulling  v.  Howell, 
1879,  11  Ch.  D.  763). 

Remedy  for  Breach. — By  Order  42,  r.  7,  it  is  provided  that  a  judgment 
requiring  any  person  to  do  any  act  other  than  the  payment  of  money,  or 
to  abstain  from  doing  anything,  may  be  enforced  by  writ  of  attachment, 
or  by  committal.  (See  Execution.)  But,  notwithstanding  the  above 
rule,  committal,  rather  than  attachment,  appears  to  be  the  more  appro- 
priate remedy  in  the  case  of  breach  of  an  injunction. 

Notice  of  Injunction. — Before  the  Court  will  assert  its  authority  to 
punish  a  breach  of  an  injunction,  it  will  require  to  be  satisfied  that  the 
party  was  aware  of  the  fact  that  the  order  for  an  injunction  had  been 
made.  Strictly  speaking,  the  order  ought  to  be  served  on  the  party 
enjoined,  but,  as  has  already  been  stated,  such  service  is  not  essential. 
If  once  it  is  established  that  the  party  against  whom  the  application  is 


I 


INJUNCTION  269 

made  was  aware  of  or  has  notice  of  the  injunction,  the  Court  will  not 
allow  him  to  disregard  its  order  with  impunity.  It  matters  not  how  the 
notice  was  given  {Heywood  v.  Wait,  1870,  18  W.  E.  205).  Thus,  where 
a  man  was  in  Court  and  had  notice  of  the  order  by  being  present  when 
it  was  pronounced,  he  was  adjudged  guilty  of  contempt  by  acting  in 
breach  of  it,  even  though  he  had  not  been  served  with  the  order  {Skip 
V.  Harwood,  1747,  3  Atk.  564 ;  26  E.  K.  1125  ;  and  see  Hearn  v.  Tennant, 
1807,  14  Ves.  136;  33  E.  R.  473;  9  E.  E.  253;  Kimptm  v.  Eve,  1813, 
2  Ves.  &  Bea.  349;  35  E.  E.  352;  13  E.  E.  116;  Vansandau  v.  Rose, 
1820,  2  Jac.  &  W.  264;  37  E.  E.  628;  22  E.  E.  114;  M'Neil  v.  Garratt, 
1841,  Cr.  &  Ph.  98 ;  41  E.  E.  427 ;  54  E.  E.  223).  The  rule  is  not  limited 
to  cases  in  which  a  breach  is  committed  before  there  has  been  time  for 
the  plaintiff  to  get  the  order  drawn  up  and  entered  ( United  Tdephoiie 
Co.  v.  Dale,  1884,  25  Ch.  D.  778).  Even  if  the  party  is  not  named  in 
the  order,  yet  if  he  is  proved  to  have  notice  of  it,  he  will  be  held  to  be 
in  contempt.  So  where  trustees  of  a  friendly  society  were  restrained 
by  name  from  dividing  a  sum  of  money  among  the  members,  and  the 
old  trustees  having  retired,  new  trustees  were  appointed  in  their  place, 
who  proceeded  to  divide  the  money,  the  new  as  well  as  the  old  trustees 
were  held  to  be  guilty  of  contempt.  People  cannot  by  a  ruse  avoid 
and  get  rid  of  an  order  made  by  the  Court  {Avory  v.  Andrews,  1882, 

30  W.  E.  564). 

Where,  however,  it  is  sought  to  commit  for  contempt  a  person  who 
after  receiving  a  notice  disregards  it,  the  Court  must  decide  upon  the 
particular  facts  of  the  case  whether  he  had  in  fact  notice  of  the  injunc- 
tion, and  it  is  the  duty  of  those  who  ask  for  the  committal  to  prove  this 
beyond  reasonable  doubt  {Ex  parte  Langley,  Ex  parte  Smith,  In  re  Bishop, 
1879,  13  Ch.  D.  110).  A  person  who  has  violated  an  injunction  will  not 
be  committed  when  he  swears  that,  though  he  had  received  notice  of  it 
by  telegram,  he  bond  fide  believed  that  no  injunction  liad  been  granted, 
and  the  circumstances  show  that  such  a  belief  was  not  unreasonable  {Ex 
parte  Langley,  uhi  supra ;  and  see  Kimpton  v.  Eve,  1813,  2  Ves.  &  Bea. 
349 ;  35  E.  E.  352 ;  13  E.  E.  116). 

Person  not  a  Party. — A  person,  not  himself  included  in  the  injunction 
nor  a  party  to  the  action,  who  knowingly  aids  and  abets  the  defendant 
in  a  breach  may  be  committed  {Seaward  v.  Patcrson,  [1897]  1  Ch.  545; 
and  see  Lewis  v.  Morgan,  1818, 5  Price,  518 ;  19  E.  E.  566 ;  Lord  Wellesley 
v.  Earl  Momington,  1848,  11  Beav.  180;  50  E.  E.  786). 

Motion  to  Covimit. — An  application  to  commit  is  made  by  motion, 
which  must  be  personally  served  {Angerstein  v.  Hunt,  1801,  6  Ves.  488; 

31  E.  E.  1158 ;  Hope  v.  Carnegie,  1868,  L.  E.  7  Eq.  254 ;  Maiuler  v.  Falcke, 
[1891]  3  Ch.  488;  D.  v.  A.  &  Co.,  [1900]  1  Ch.  484).  The  notice  of 
motion  must  state  in  general  terms  the  grounds  of  the  application ; 
and  where  it  is  founded  on  evidence  by  affidavit,  a  copy  of  any  affidavit 
intended  to  be  used  must  be  served  with  the  notice  of  motion  (Order 
52,  r.  4). 

Costs. — Unless  in  extreme  cases  an  actual  order  for  committal  is  not 
usually  made,  the  Court  being  satisfied  to  make  the  party  in  contempt 
pay  the  costs  (see  Price  v.  Hutchin^son,  1869,  L.  E.  9  Eq.  536). 

Ajrpeal. — An  appeal  lies  from  an  order  of  the  Court  adjudicating  a 
person  guilty  of  contempt  by  committing  a  breach  of  an  injunction  and 
ordering  him  to  pay  the  costs,  for  such  an  appeal  is  not  one  for  costs  only 
within  sec.  49  of  the  Judicature  Act,  1873  (  Witt  v.  Corcoran,  1876, 2  Ch.  D. 
69) ;  and  from  an  order  refusing  to  commit  for  contempt  {Jarmain  v. 
Chattertan,  1882,  20  Ch.  D.  493). 
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Sequestration. — In  the  case  of  persons  who  are  privileged  from  arrest 
sequestration  is  the  appropriate  remedy  for  breach  of  an  injunction ;  and 
so  also  in  the  case  of  a  corporation  (Order  42,  r.  31 ;  see  Spokes  v.  Banhury 
Local  Board  of  Health,  1865,  L.  E.  1  Eq.  42). 

Substitutionary  Execution. — If  a  mandatory  order  or  injunction  be  not 
complied  with,  the  Court  or  a  judge,  besides  or  instead  of  proceedings 
against  the  disobedient  party  for  contempt,  may  direct  that  the  act 
required  to  be  done  may  be  done  so  far  as  practicable  by  the  party  by 
whom  the  order  has  been  obtained,  or  some  other  person  appointed  by 
the  Court  or  judge,  at  the  cost  of  the  disobedient  party,  and  upon  the  act 
being  done,  the  expenses  incurred  may  be  ascertained  in  such  manner  as 
the  Court  or  a  judge  may  direct,  and  execution  may  issue  for  the  amount 
ascertained,  and  costs  (Order  42,  r.  30). 

See  further  as  to  Breach  of  Injunctions,  Daniell's  Ch.  Pr.,  7th  ed., 
pp.  1373-1377;  Joyce,  pp.  1321-1339 ;  Kerr,  pp.  640-649 ;  Seton,  6th  ed., 
pp.  743-747. 

[See  also  such  articles  as  Acquiescence;  Air;  Ancient  Lights; 
Cairns'  Act  ;  Contempt  of  Court  ;  Copyright  ;  Covenants  in  Leases  ; 
Damages;  Easement;  Execution;  Light;  Mines  and  Minerals; 
Nuisance;  Patents;  Eestraint  of  Trade;  Support;  Trade  Label; 
Trade  Mark;  Trade  Name;  Trespass;  Waste;  Water;  Way.] 

[Authorities. — Addison's  Treatise  on  the  Law  of  Contracts,  9th  ed., 
1892,  pp.  281-287;  The  Annual  Practice,  1907;  Chitty's  Archbold's 
Practice,  14th  ed.,  1885,  pp.  426-431 ;  Daniell's  Chancery  Practice,  7th 
ed.,  1901,  pp.  1327-1399 ;  Day's  Common  Law  Procedure  Acts,  4th  ed., 
1872;  Eden  on  Injunctions,  1821;  Ery  on  Specific  Performance  of  Con- 
tracts, 3rd  ed.,  1892,  pp.  522-528 ;  Gilbert's  Forum  Bomanum,  1758 ; 
Joyce  on  Injunctions,  1872 ;  Kerr  on  Injunctions,  3rd  ed.,  1888 ;  Pollock 
on  Torts,  5tli  ed.,  1897 ;  Seton's  Judgments  and  Orders,  6th  ed.,  1901,  pp. 
518-748;  Spence  on  The  Equitable  Jiirisdiction  of  the  Court  of  Chancery, 
1846 ;  Story's  Commentaries  on  Equity  Jurisprudence,  2nd  English  ed., 
1892,  pp.  570-624.] 

Injunctions  of  Edward  VI.  and  Elizabeth.— 

Injunctions  of  Edward  the  Sixth. — The  injunctions  of  Edward  vi.  (for 
which  see  Card  well.  Documentary  Annals  of  the  Church  of  England,  p.  4) 
were  isssued  in  the  year  1547  by  the  King,  who  was  a  minor,  by  the 
advice  of  the  Duke  of  Somerset,  Lord  Protector  of  the  Eealm.  Their 
object  was  to  accelerate  the  Eeformation,  which  was  then  in  progress, 
by  removing  from  the  churches  ornaments  relating  to  superstition  and 
idolatry. 

The  legal  force  of  these  injunctions  at  the  present  time  has  been 
questioned  on  the  twofold  ground  (i.)  that  they  were  not  lawfully  issued 
under  statutable  authority,  and  (ii.)  that  even  if  lawfully  issued  they 
have  since  been  repealed. 

In  Westerton  v.  Liddell,  1855-57  (Moo.  Special  Eeport),  Dr.  Lushing- 
ton,  judge  of  the  London  Consistory  Court,  held  that  the  burden  of 
proof  was  on  those  who  asserted  their  legal  authority,  and  that  this  had 
not  been  established.  Sir  John  Dodson,  Dean  of  Arches,  on  appeal, 
held  that  they  had  legal  authority  under  the  Proclamation  Acts,  31 
Hen.  VIII.  c.  8,  and  34  &  35  Hen.  vin.  c.  23.  Sir  E.  Phillimore,  Dean  of 
Arches,  in  Martin  v.  Mackonochie,  1868,  L.  E.  2  Ad.  &  Ec.  116,  took  the 
same  view  of  their  legality,  and  also  considered  that  while  on  certain 
technical  grounds  they  were  not  valid  under  the  Proclamation  Act,  they 
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would  still  be  valid  under  the  Supremacy  Act,  26  Hen.  viii.  c.  1,  and 
also  by  their  statutory  recognition  in  the  First  Prayer-Book  of  Edward 
vi.  (3  &  4  Edw.  VI.  c.  10).  On  appeal  to  the  Privy  Council,  Lord  Cairns, 
C,  seems  to  have  considered  that,  so  far  as  the  injunctions  could  be 
taken  to  authorise  any  ceremony,  they  were  abrogated  by  the  Elizabethan 
Act  of  Uniformity,  1  Eliz.  c.  2  (but  as  to  this,  see  the  argument  in  Bead 
V.  Bishop  of  Lincoln,  1890,  P.  D.  9,  at  pp.  82,  83).  They  were  again 
treated  as  valid  in  Boyd  v.  Phillpotts,  1874,  4  Ad.  &  Ec.  297,  by  Sir  R. 
Phillimore,  Dean  of  Arches;  but  on  appeal  the  Judicial  Committee 
found  it  unnecessary  to  determine  the  point  {Phillpotts  v.  Boyd,  1875, 
L.  R.  6  P.  C.  435). 

Injunctions  of  Queen  Elizabeth. — The  injunctions  of  Queen  Elizabeth 
(for  which  see  Cardwell,  Documentary  Annals  of  the  Church  of  England, 
p.  210)  were  issued  by  the  Queen  in  the  year  1559  "  by  the  advice  of 
Her  Most  Honourable  Council."  Their  chief  object  was,  like  those  of 
Edward  the  Sixth,  to  remove  superstitious  practices,  and  they  appear  to 
have  been  drawn  up  under  the  direction  of  the  more  extreme  supporters 
of  the  Reformation. 

In  80  far  as  they  dealt  with  the  ornaments  of  the  church  and  the 
ministers  thereof,  they  possessed  no  legal  effect,  as  they  were  not  made 
an  order  taken  by  the  authority  of  the  Queen  with  the  advice  of  her 
Commissioners  appointed  under  the  Great  Seal  of  England  for  causes 
ecclesiastical,  or  of  the  Metropolitan  of  the  Realm,  as  provided  by  the 
Act  of  Uniformity,  1  &  2  Eliz.  c.  2,  ss.  25,  26  (Bidsdale  v.  Clifton,  1877, 
2  P.  D.  276).  They  have,  however,  been  treated  at  times  as  having 
some  authority  for  other  purposes  (see  Faulkner  v.  Litchfield,  1845, 
1  Rob.  Eccl.  184).  See  also  articles  Lights  (Ecclesiastical  Law); 
Ornaments  Rubric  ;  Uniformity,  Acts  of. 

[AuthoHties, — Strype,  Ann.;  Burnet,  History  of  the  Reformation; 
Caxdw ell.  Documentary  A7inals  of  the  Church  of  England ;  Fuller,  Church 
History  ;  Phillimore,  Eccl.  Law,  2nd  ed.] 

Injured  Animals  Act,  1907  (7  Ed.  vn.  c.  5).— This  Act 

repeals  tlie  Injured  Animals  Act,  1894,  57  &  58  Vict,  c.  22  (referred  to 
ante.  Vol.  I.  p.  354),  and  re-enacts  it  with  amendments.  "Animal" 
means  any  horse,  mule,  ass,  bull,  cow,  ox,  heifer,  calf,  sheep,  goat,  or 
swine  (s.  2).  If  a  police  constable  finds  any  animal  so  diseased  or  so 
severely  injured  or  in  such  a  physical  condition  that  it  cannot  without 
cruelty  be  removed,  he  shall,  if  the  owner  is  absent,  or  refuses  to  con- 
sent to  the  destruction  of  the  animal,  at  once  summon  a  duly  registered 
veterinary  surgeon,  if  one  resides  within  a  reasonable  distance,  and  if  it ' 
appears  by  his  certificate  that  the  animal  is  mortally  injured,  or  so 
severely  injured,  or  so  diseased,  or  in  such  a  physical  condition  that  it  is 
cruel  to  keep  it  alive,  the  constable  may  slaughter  it,  or  cause  it  to  be 
slaughtered  with  such  appliances  and  precautions,  and  in  such  a  manner 
as  to  inflict  as  little  suffering  as  practicable.  If  the  slaughter  takes 
place  in  a  street  or  public  place,  he  may  remove  the  carcase  or  cause 
it  to  be  removed  (s.  1  (1)).  Any  reasonable  expense  incurred  by  any 
constable  in  carrying  out  the  provisions  of  the  Act  may  be  recovered 
summarily  from  the  owner  as  a  civil  debt,  and  subject  thereto,  any  such 
expense  shall  be  defrayed  out  of  the  fund  from  which  the  expenses  of 
the  police  are  payable  in  the  area  in  wliich  the  animal  is  found  (s.  1  (2) ). 

Injuria.. — The  maxims  which  declare  that  an   action  lies  for 
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injuria  sine  damno,  but  not  for  damnum  absque  injuria,  afford  no  real 
assistance  to  determine  whether  an  action  will  lie  or  not,  inasmuch  as 
injuria  can  only  be  defined  as  the  infringement  of  a  legal  right.  The 
maxims  are,  moreover,  actually  misleading,  for  there  is  a  well-known 
class  of  actions  in  which  special  damage  must  be  proved  as  part  of  the 
cause  of  action  (Vol.  IV.  p.  326),  e.g.  certain  actions  for  slander  (Vol.  IV. 
p.  466).  It  has,  however,  long  been  customary  to  collect  cases  where 
nominal  damages  may  be  recovered  for  the  breach  of  a  legal  right  under 
the  head  "injuria  sine  damno,"  or  " ubi  jus,  ihi  remedium."  The  best 
known  enunciation  of  the  last  rule  is  to  be  found  in  the  judgment  of 
Lord  Holt,  C.J. ,  in  Ashhy  v.  White  (1704,  Eaym.  (Ld.)  938;  1  Smith, 
Z.  C.  11th  ed.,  240),  where  it  was  held  by  Lord  Holt  and  the  House  of 
Lords  that  an  action  lay  against  a  returning  officer  for  rejecting  a  vote, 
which,  if  cast,  would  have  been  utterly  useless,  because  it  was  given 
for  the  successful  candidate.  Lord  Holt  said,  "every  injury  imports 
damage."  This  means  only,  as  the  next  paragraph  shows,  that  some 
legal  rights  may  be  infringed  without  causing  pecuniary  damage  to  their 
possessor.  Cases  of  trespass  to  land  and  of  interference  with  easements 
{Harrop  v.  Hirst,  1868,  L.  E.  4  Ex.  43 ;  Siddons  v.  Short,  1877,  2  C.  P.  D. 
572 ;  Roberts  v.  Gwyrfai  District  Council,  [1899]  2  Ch.  608)  are  examples 
sometimes  explained  by  the  consideration  that  continuance  of  an  inter- 
ruption of  the  possession  would  ultimately  destroy  the  owner's  title. 

On  the  other  hand,  there  are  many  cases  in  which  a  person  injured 
by  the  act  of  another  has  no  cause  of  action  against  him ;  his  loss  is 
said  to  be  damnum  absque  injuria.  The  following  are  some  examples : — 
Lawful  acts  upon  the  other's  own  property  {Mayor  of  Bradford  v.  Pickles, 
[1895]  App.  Cas.  587),  but  entailing  an  interference  with  the  flow  of 
underground  water  {Ghasemore  v.  Richards,  1859,  7  H.  L.  349),  or  with 
a  prospect,  or  with  the  enjoyment  of  Light  or  Support  from  neighbour- 
ing land,  where  there  is  no  easement ;  permitting  an  injurious  growth  of 
thistledown  {Giles  v.  Walker,  1890,  24  Q.  B.  D.  656) ;  ordinary  business 
competition  (see  M'Gregor  v.  Mogul  Steamship  Co.,  [1892]  App.  Cas.  25) ; 
inducing  a  third  person  not  to  enter  into  a  contract  {Allen  v.  Flood, 
[1898]  A.  C.  1);  Defamation  by  privileged  statements ;  legal  proceedings 
reasonably  undertaken  (see  Malicious  Prosecution) — for  such  pro- 
ceedings party  and  party  costs,  where  the  law  gives  them,  are  the  only 
remedy ;  acts  authorised  to  be  done  by  statute  {Geddes  v.  Proprietors  of 
the  Bann  Reservoir,  1878,  3  A.  C.  430  ;  see  also  Accident). 

[^Authorities. — The  note  to  Ashby  v.  White,  in  Smith,  L.  G. ;  Broom, 
Maxims,  6  th  ed.,  p.  186.] 

Injuria,  (de). — The  replication  de  injuria  ("the  defendant  of 
his  own  wrong,  and  without  the  alleged  cause  ")  under  the  system  of 
pleading  in  vogue  before  the  Common  Law  Procedure  Acts  was  a  general 
traverse,  coupled  with  a  tender  of  issue  allowed  in  certain  actions 
(trespass,  case,  replevin).  Its  proper  office  was  to  deny  the  facts  set  up 
as  an  excuse  by  the  defendant's  plea  {Grogates  Gase,  8  Co.  66 &;  and 
Jones  V.  Kitchen,  1787,  1  Bos.  &  Pul.  77 ;  Stephen  on  Pleading,  1824  ed., 
p.  186). 

Injuriously  Affected. — The  words  "injuriously  affected 
by  the  execution  of  the  works  "  in  sec.  68  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  have  been  discussed  in  a  large  number  of  compensation 
cases.     In  MGarthy  v.  Metropolitan  Board  of  Works,  1873,  L.  E.  8  C.  P. 
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191,  208,  209,  Bramwell,  B.,  said:  "  I  agree  that  the  word  'injuriously' 
does  not  mean  '  wrongfully '  affected.  What  is  done  is  rightful  under 
the  Act.  It  means  hurtfully  or  *  damnously '  affected.  As  when  we  say 
of  a  man  that  he  fell  and  injured  his  leg,  we  do  not  mean  that  his  leg 
was  wronged,  but  that  it  was  hurt.  We  mean  he  fell,  and  his  leg  was 
injuriously,  that  is  to  say  hurtfully,  affected.  At  the  same  time  I  am 
clearly  of  opinion  that,  to  entitle  the  parties  interested  to  compensation, 
the  injury  or  hurt  must  be  such  as  could  not  lawfully  be  inflicted  except 
by  the  powers  of  the  Act.  .  .  .  The  lands  must  be  '  injuriously  affected ' 
by  reason  of  the  exercise  as  regards  such  lands  of  the  poivers  of  the  Act. 
The  act,  therefore,  '  injuriously  affecting '  must  be  one  which  would  be 
wrongful  but  for  the  statute."  In  the  same  case  in  the  House  of  Lords 
(1874,  L.  R.  7  H.  L.  243)  the  test,  submitted  in  argument  by  Mr.  Thesiger 
and  adopted  by  the  Lord  Chancellor,  as  to  whether  land  hais  been 
"injuriously  affected"  so  as  to  entitle  a  person  to  compensation  was 
stated  thus :  "  Where  by  the  construction  of  works  there  is  a  physical 
interference  with  any  right,  public  or  private,  which  the  owners  or 
occupiers  of  property  are  by  law  entitled  to  make  use  of,  in  connection 
with  such  property,  and  which  right  gives  an  additional  market  value  to 
such  property,  apart  from  the  uses  to  which  any  particular  owner  or 
occupier  might  put  it,  there  is  a  title  to  compensation,  if,  by  reason  of 
such  interference,  the  property,  as  a  property,  is  lessened  in  value."  It 
was  also  said  in  the  same  case,  "  that  wherever  an  action  might  have 
been  brought  for  damages,  if  no  Act  of  Parliament  had  been  passed,  the 
case  is  brought  within  the  class  of  cases  in  which  the  property  is 
'  injuriously  affected '  within  the  meaning  of  the  Act."  But  the  general 
rule,  that  compensation  can  only  be  given  for  that  which,  unless  sanc- 
tioned by  the  company's  private  Act,  would  otherwise  have  been  an 
actionable  wrong,  has  no  application  where  something  is  done  on  land 
compulsorily  taken  from  a  person  which  "  injuriously  affects  "  his  other 
land  (In  re  Stockport,  etc.,  Railway,  1864,  33  L.  J.  Q.  B.  251,  approved  in 
Cowper  Essex  v.  Adon  Local  Board,  1889,  14  App.  Cas.  153 ;  R.  v.  Mount- 
ford,  [1906]  2  K.  B.  814).  Where  land  has  not  been  taken,  or  where 
the  damage  complained  of  has  not  been  done  on  the  land  taken,  com- 
pensation can  only  be  given  in  respect  of  lands  "  injuriously  affected  " 
by  the  execution  of  the  works  authorised  by  the  Act  of  Parliament ;  no 
compensation  can  be  given  for  damage  caused  by  their  subsequent  user 
{Hammersmith  and  City  Railway  v.  Brand,  1869,  L.  R.  4  H.  L.  171 ; 
Cowper  Essex  v.  Acton  Local  Board,  supra).  See  also  on  this  subject : 
Caledonian  Railway  v.  Walker's  Trustees,  1882,  7  App.  Cas.  259 ;  Ford  v. 
Metropolitan  Railway,  1886,  17  Q.  B.  D.  12;  and  titles  Compensation;' 
Lands  Clauses  Acts. 

Injurious  to  Health.— An  effluvium  is  "injurious  to 
health "  within  the  meaning  of  sec.  114  of  the  Public  Health  Act, 
1875,  which  has  the  effect  of  causing  sick  persons  to  become  worse 
{Malton  Board  of  Health  v.  Malton  Manure  Co.,  1879,  4  Ex.  D.  302). 
See  also  Adulteration,  Vol.  I.  p.  200. 

Inland. — This  term  has  been  generally  taken  to  mean  demesne 
land,  as  distinguished  from  outland  or  that  let  to  tenants,  but  according 
to  Mr.  Elton  (Tenures  of  Kent,  33)  it  includes  all  that  was  given  to 
the  borderers  who,  with  the  serfs  and  cottagers,  cultivated  the  lord's 
demesne. 

VOL.  vn.  '  18 


274 


INLAND  BILL  OF  EXCHANGE 


Inland  Bill  of  Exchange.— See  Vol.  IL  p.  202  {ad  fin.), 
and  p.  215  {Conflict  of  Laws). 

Inland  Revenue. 
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Subject-Mattee. — By  the  inland  revenue  of  the  United  Kingdom  is 
meant  the  revenue  which  is  collected  or  imposed,  as  (a)  stamp  duties, 
(&)  taxes,  and  (c)  excise  duties,  and  placed  under  the  care  and  manage- 
ment of  the  Commissioners  of  Inland  Eevenue  (Inland  Kevenue  Eegula- 
tion  Act,  1890,  53  &  54  Vict.  c.  21,  s.  39). 

A.  Stamp  I)uties  fall  into  four  classes — 

Those  imposed  upon  written  instruments,  most  of  which  are  specified 
in  the  Stamp  Act,  1891,  54  &  55  Vict.  c.  39,  as  amended  by  subsequent 
Finance  and  Eevenue  Acts.  Labels  provided  for  denoting  a  duty  of 
excise  on  stamps  within  the  Stamp  Duties  Management  Act,  1891, 
54  &  55  Vict.  c.  38.     See  Stamps. 

Those  imposed  in  respect  of  property  passing  on  death.  See 
Account  Duty  ;  Death  Duties. 

Those  imposed  in  respect  of  fees  (see  Public  Off.  Fees  Act,  1879, 
c.  58,  s.  5). 

Postage  duties  (3  &  4  Vict.  c.  96,  s.  21).     See  Post  Office. 

B.  Taxes  is  the  expression  used  to  denote  assessed  taxes,  which  are 

(1)  House  Tax  ;  (2)  Income  Tax  ;  (3)  Land  Tax. 

C.  Excise  Duties  include  (1)  duties  on  goods  manufactured  in  the 
United    Kingdom,    namely.   Beer,   Chicory,   Spirits,    and    Tobacco; 

(2)  licences  known  as  excise  licences.  As  to  sugar  factories  and 
refineries  and  factories  for  extracting  sugar  from  molasses,  see 
3  Edw.  VII.  c.  21,  ss.  2,  3,  and  Sugar.  (3)  railway  passenger  duties 
(10  &  11  Vict.  c.  42,  ss.  1,  2). 

These  different  classes  of  duties,  when  first  instituted,  were  put 
under  the  management  of  different  Boards  for  each  class  and  for  each 
part  of  the  United  Kingdom. 

A  single  Board  of  Excise  was  created  in  1823  (4  Geo.  iv.  c.  23),  with 
assistant  commissioners  for  Scotland  and  Ireland,  who  were  abolished 
in  1834  (4  &  5  Will.  iv.  c.  51,  s.  1). 

A  Board  of  Stamps  was  created  in  1827  (7  &  8  Geo.  iv.  c.  55),  and 
was  amalgamated  with  the  Commissioners  of  Taxes  in  1834  (4  &  5  Will.  iv. 
c.  60),  and  with  those  of  Excise  in  1849  (12  &  13  Vict.  c.  1),  under 
the  name,  which  still  continues,  of  Commissioners  of  Inland  Eevenue 
(Highmore,  p.  2). 

Considerable  progress  has  been  made  towards  simplifying  the  law 
as  to  the  imposition  and  collection  of  inland  revenue  by  four  statutes, 
namely — 
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The  Taxes  Management  Act,  1880,  43  &  44  Vict.  c.  19 ; 

The  Inland  Kevenue  Kegulation  Act,  1890,  53  &  54  Vict.  c.  21 ; 

The  Stamp  Duties  Management  Act,  1891,  54  &  55  Vict.  c.  38 ;  and 

The  Stamp  Act,  1891,  54  &  55  Vict.  c.  39. 

But  the  enactments  relating  to  death  duties,  Excise,  House  Tax, 
Income  Tax,  and  Land  Tax  are  still  numerous,  unconsolidated,  and 
perplexing.  In  all  the  unconsolidated  Acts  prior  to  1851  it  is  necessary 
to  read  in  the  names  of  the  Board  of  Inland  Revenue  and  their  officers, 
in  substitution  for  these  of  the  old  commissioners  and  their  officers,  e.g. 
as  to  excise  licences  (12  &  13  Vict.  c.  1,  s.  16),  and  as  to  all  statutes, 
bonds,  securities,  deeds,  or  other  instruments  in  writing  (53  &  54  Vict. 
c.  21,  s.  37  (2)). 

The  department  of  the  Inland  Revenue,  subject  to  the  control  of  the 
Treasury  and  the  Auditor-General,  is  governed  by  the  Commissioners 
of  Inland  Revenue,  at  present  four  in  number,  who  are  appointed  during 
pleasure  (1890,  s.  1)  by  letters  patent  under  the  Great  Seal.  Fresh 
letters  are  issued  on  the  appointment  of  a  new  Commissioner.  Two 
Commissioners  form  a  quorum,  except  where  any  statute  or  regulation 
allows  one  Commissioner  to  act  (1890,  s.  3).  The  headqtiarters  of  the 
department  were  fixed  at  Somerset  House  by  Treasury  minute  of 
November  2,  1852,  made  under  12  &  13  Vict.  c.  1.  s.  5.  The  buildings 
of  the  central  and  local  offices  are  vested  in  the  Commissioners  of 
Works  and  Public  Buildings  (44  &  45  Vict.  c.  10,  ss.  2,  3)  in  Great 
Britain,  and  in  Ireland  in  the  Irish  Commissioners  for  Public  Works 
<45  &  46  Vict.  c.  17,  s.  2). 

The  Commissioners  have  all  necessary  powers  for  carrying  into  effect 
any  Inland  Revenue  Act,  and  it  is  their  duty  to  collect  and  cause  to  be 
collected  every  part  of  the  inland  revenue  (1890,  c.  21,  ss.  1  (2),  13  (1)). 
In  the  exercise  of  their  duties  they  are  subject  to  the  authority,  direction, 
and  control  of  the  Treasury,  and  bound  to  obey  all  Treasury  orders  and 
instructions  issued  to  them  (1890,  c.  21,  s.  1  (2)). 

The  Commissioners  are  liable  to  a  writ  of  mandamus  to  enforce 
performance  of  their  statutory  duties  {Cmnmissioners  for  Special  Purposes 
of  Income  Tax  v.  Pemsel,  [1891]  App.  Cas.  351);  but  appear  not  to  be 
liable  to  action,  at  any  rate  in  their  official  capacity.  Even  if  so  liable,  they 
and  their  subordinate  officers  are  within  the  Public  Authorities  Protection 
Act,  1893,  c.  61,  and  their  subordinates  are  further  protected  where  they 
have  made  seizures  upon  probable  cause  (1890,  c.  21,  s.  29).  The  Com- 
missioners are  not  bound  by  nor  liable  for  the  acts  of  their  subordinate 
officers,  and  cannot  be  forced  to  disclose  any  official  transactions  or 
documents  (Tierney  v.  Ballingale,  1896,  60  J.  P.  152;  Hughes  v.  Vargas, ' 
1893,  9  T.  L.  R.  471,  551). 

Offences,  Pkivileges,  etc. — Both  the  Commissioners  and  all  sub- 
ordinate officers  are  exempt  from  service  as  mayor,  sheriff,  or  in  any 
corporate  or  parochial  office,  or  on  any  jury,  or  in  the  militia  (1890, 
<3.  21,  s.  8);  and  all  such  persons  are  incapable  of  sitting  or  voting 
in  the  House  of  Commons  (5  W.  &  M.  c.  7,  s.  59 ;  7  «fe  8  Geo.  iv.  c.  53, 
.s.  8 ;  1890,  c.  21,  s.  37  (2))  so  long  as  they  hold  office,  but  not  when 
they  are  superannuated  or  pensioned  (1867,  c.  15,  s.  1).  There  is  no 
statutory  disqualification  as  to  sitting  in  the  House  of  Lords  (see 
Highmore,  p.  16). 

Officers. — An  Accountant  and  Comptroller-General  of  Inland 
Revenue  is  appointed,  during  the  pleasure  of  the  Treasury,  by  the  Com- 
missioners with  the  sanction  of  the  Treasury  (1890,  s.  6 ;  Highmore,  p.  14). 
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A  similar  procedure  is  adopted  in  appointing  the  Comptroller  of 
Legacy  and  Succession  Duties,  and  the  solicitor  and  assistant  solicitor 
to  the  department  of  Inland  Kevenue  (Highmore,  p.  11). 

Surveyors  and  inspectors  of  assessed  taxes,  and,  in  Scotland,  collectors 
also,  are  appointed  by  the  Treasury  (1880,  c.  19,  ss.  17,  81). 

With  these  exceptions,  the  Commissioners,  unless  the  Treasury 
otherwise  directs,  appoint  all  collectors,  officers,  and  other  persons 
required  to  collect,  receive,  manage,  and  account  for  inland  revenue 
(1890,  s.  4  (1)). 

The  appointment  of  subordinate  officers  is  made  during  the  pleasure 
of  the  Commissioners  {Worthington  v.  Bobinson,  [1896]  C.  A.,  noted 
Highmore,  p.  11),  who  may  suspend,  reduce,  discharge,  or  restore  any 
officer  as  they  see  cause  (1890,  c.  21,  s.  4  (3)),  without  incurring  any 
personal  liability  or  entailing  any  liability  on  the  Crown  {Shento7i  v.. 
Smith,  [1895]  App.  Cas.  229 ;  Dunn  v.  B.,  [1896]  1  Q.  B.  116). 

Declarations  on  taking  office  are  regulated  by  sees.  1-5  of  the- 
Statutory  Declarations  Act,  1836,  and  the  warrants  printed  in  St.  E.  & 
0.,  Eev.  1904,  vol.  xi.,  tit.  "Statutory  Declaration." 

Salary,  Super an7Uiation,  Pension,  etc. — The  Commissioners  and  the- 
officers  and  employees  of  the  department  are  within  the  provisions  of 
the  Acts  relating  to  Pensions  and  Superannuations  of  Civil  Servants. 
(4  &  5  Will.  IV.  c.  24 ;  22  Vict.  c.  26 ;  47  &  48  Vict.  c.  57 ;  50  &  51  Vict. 
c.  67 ;  and  55  &  56  Vict.  c.  40),  and  to  a  series  of  Treasury  minutes,, 
warrants,  and  rules,  printed  in  Highmore,  pp.  138-198,  and  St.  E.  &  0., 
Eev.  1904,  vol.  ix.  tit.  "  Pension,"  and  in  case  of  lunacy  may  receive  an 
allowance,  under  sec.  335  of  the  Lunacy  Act,  1890,  53  &  54  Vict.  c.  5.. 
The  salary  and  the  pension  or  superannuation  allowance  unless  com- 
muted, cannot  be  assigned  or  taken  under  legal  process  before  payment  to- 
the  Commissioner  or  other  official  (1890,  c.  21,  s.  9),  but  can  be  dealt  with 
under  sec.  53  of  the  Bankruptcy  Act,  1883,  and,  if  commuted,  can  be 
alienated  or  taken  in  execution  {Crowe  v.  Price,  1889,  22  Q.  B.  D.  429). 

Security. — Security  may  be  required  from  any  officer  authorised  to- 
receive  or  collect,  or  to  have  in  his  custody  or  possession,  any  money 
arising  from  inland  revenue  (1890,  c.  21,  s.  4  (4)). 

Officers  of  excise  give  security  by  means  of  payment  into  a  mutual 
guarantee  fund,  regulated  by  General  Orders  of  February  16,  1852  and 
May  17,  1886  (Highmore,  p.  13).     Other  officers  give  security — 

{a)  By  bond,  with  or  without  securities,  or  the  security  of  an  approved 
guarantee  society  (1875,  c.  64,  s.  2). 

(&)  By  deposit  of  public  stock  or  Exchequer  or  Treasury  bills  (1836, 
c.  28 ;  1838,  c.  61 ;  1890,  c.  21,  s.  5). 

Misconduct. — Officers  of  excise  who  deal  or  trade  in  exciseable  goods,. 
or  are  concerned  in  a  trade  subject  to  excise  duty,  are  guilty  of  mis- 
demeanor, and  on  conviction  forfeit  their  office  and  become  incapable  of 
future  employment  under  the  Crown  (1890,  c.  21,  s.  7). 

Any  Commissioner  or  person  concerned  with  inland  revenue  who 
directly  or  indirectly  asks  for  or  receives  a  bribe,  or  enters  into  or 
acquiesces  in  any  collusive  agreement  to  conceal  or  connive  at  any  act 
which  does  or  may  defraud  the  Crown,  on  conviction  incurs  a  fine  of 
£500  and  becomes  incapable  of  future  employment  under  the  Crown 
(1890,  c.  21,  8.  1  (1)).  This  provision  is  in  addition  to  the  common  law 
as  to  ExTOKTiON  and  misconduct  in  a  public  office  (see  Edw.  i.  c.  26 ;, 
B.  V.  Burdett,  1696,  1  Eaym.  (Ld.)  148 ;  B.  v.  Bembridge,  1783,  22  St.. 
Tri.  1 ;  3  Doug.  327 ;  Archbold,  Cr.  PL,  23rd  ed.  1014). 
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Offences  against  the  Inland  Eevenue. — In  addition  to  the  offences 
dealt  with  under  the  different  heads  of  inland  revenue,  death  duties, 
excise,  house  tax,  income  tax,  land  tax,  and  stamps,  the  following 
offences  against  the  revenue  are  specially  punishable : — 

1.  Bribing  or  colluding  with  an  officer  of  the  Inland  Revenue  to 
commit  a  breach  of  official  duty,  or  collude  or  connive  in  a  fraud  on 
the  Crown.  Fine  £500.  If  the  offender,  before  information  is  lodged 
against  him  for  the  offence,  informs  against  another  offender,  he  can 
discharge  and  acquit  himself  of  the  penalty  (1890,  c.  21,  s.  10  (2)  (3)). 

2.  Obstructing  or  hindering  officers  of  the  revenue,  or  any  person 
acting  in  their  aid,  in  discharge  of  their  official  duty  or  exercise  of  their 
official  powers.     Fine  £100  (1890,  c.  21,  s.  11). 

3.  Unlawfully  pretending  to  be  an  officer  of  Inland  Revenue  to  get 
admission  to  a  house,  or  do  anything  which  he  could  not  do  of  his 
own  authority,  or  for  any  unlawful  purpose,  misdemeanor,  punishable 
alternatively  on  summary  conviction  (1890,  c.  21,  s.  12). 

Procedure. — The  Commissioners  have  no  longer  power  themselves 
to  hear  or  determine  proceedings  for  fines  or  penalties  or  condemnation 
of  goods  seized  in  the  metropolitan  police  district  and  city  of  London, 
and  their  powers  in  that  respect  are  transferred  to  Courts  of  summary 
jurisdiction,  subject  to  appeal  by  either  informant  or  defendant  to  Quarter 
Sessions  (7  &  8  Geo.  iv.  c.  52,  s.  82 ;  1890,  c.  21,  ss.  21  (3),  37  (1)). 

With  certain  exceptions,  legal  proceedings  may  not  be  instituted  in 
any  Court  in  England  to  recover  a  fine,  penalty  or  forfeiture  under  an 
Inland  Revenue  Act,  or  to  obtain  condemnation  of  goods  seized  or 
forfeited,  except  by  order  of  the  Commissioners,  and  in  the  name  of  an 
officer  of  Inland  Revenue,  or  of  the  Attorney-General  (1890,  c.  21,  s.  21 
(1);  Dyer  v.  Tidley,  [1894]  2  Q.  B.  794).  The  exceptions  are— (a)  Sum- 
mary proceedings  for  conviction  on  immediate  arrest  under  an  Inland 
Revenue  Act  (1860,  c.  113,  s.  39;  1890,  c.  21  (2));  (6)  summary  pro- 
ceedings by  an  officer  of  the  peace,  if  authorised  to  proceed  under  the 
Excise  Acts  {e.g.  41  &  42  Vict.  c.  15,  s.  23 ;  42  &  43  Vict.  c.  21,  s.  21). 

High  Cmirt. — All  proceedings  under  Inland  Revenue  Acts  for  fines  or 
penalties  or  the  condemnation  of  goods  may  be  instituted  in  the  High 
Court  within  two  years  aft^er  the  liability  has  accrued  (1890,  c.  21,  s.  22). 
This  rule  does  not  apply  to  proceedings  for  fines  or  penalties  incurred 
under  the  Income  Tax  Acts  (see  1907,  c.  12,  s.  23).  The  procedure  is 
regulated  by  the  Queen's  Remembrancer  Act,  1859  (c.  21),  and  the 
Crown  Suits  Act,  1865  (c.  104),  and  the  rules  made  thereunder,  which 
are  unaffected  by  the  Judicature  Acts,  except  by  substitution  of  the 
King's  Bench  Division  for  the  Court  of  Exchequer  (see  Exchequer 
Practice  ;  Extent  ;  and  Highmore,  pp.  27,  36).  Any  process  issued  for 
such  proceedings  may  be  served  in  Scotland  or  Ireland  (1890,  c.  21,  s.  23). 

The  procedure  for  condemnation  of  seizures  is  also  subject  to  sees. 
25,  26  of  the  Act  of  1890.  Prisoners  in  custody  for  offences  against  the 
Inland  Revenue  are  brought  up  for  trial  under  24  and  25  Vict.  c.  91, 
s.  46. 

Summary  Remedies. — Summary  proceedings  may  be  taken,  subject  to 
order  of  the  Commissioners,  in  the  following  cases  (subject  to  sees.  25, 26 
of  the  Act  of  1890  as  to  condemnation  of  seizures) : — 

(1)  For  offences  against  the  excise  laws  (7  &  8  Geo.  iv.  c.  53,  ss.  65, 
82 ;  4  &  5  Will.  iv.  c.  51 ;  4  «&  5  Vict.  c.  20 ;  42  &  43  Vict.  c.  49,  53),  the 
Acts  as  to  medicine  stamp  duties,  and  playing-cards,  and  the  Stamp 
Duties  Management  Act,  1891,  c.  38,  s.  26,  and  the  Inland  Revenue 
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Eegulation  Act,  1890,  c.  21,  s.  36.  Prosecution  must  be  within  six 
months  of  the  offence,  excluding  the  day  of  commission  (Baclclijffe  v. 
Bartholomeiv,  [1892]  1  Q.  B.  161). 

(2)  Offences  involving  liability  to  a  pecuniary  penalty  not  exceeding 
£20  under  the  Taxes  Management  Act,  1880,  or  the  Acts  as  to  house 
tax,  income  tax,  or  land  tax,  or  to  penalties  not  exceeding  £20,  directed 
to  be  added  to  the  assessments  (1880,  c.  19,  s.  21). 

Prosecution  must  be  within  twelve  months  of  the  offence,  excluding 
the  day  of  commission. 

Besides  their  general  powers  the  Commissioners  have  powers  to 
proceed — 

(3)  For  penalties  imposed  by  the  customs  laws  (7  &  8  Geo.  iv.  c.  53, 
s.  38 ;  9  Geo.  iv.  c.  44;  4  &  5  Will.  iv.  c.  51,  s.  28 ;  26  &  27  Vict.  c.  7, 
s.  13 ;  39  &  40  Vict.  c.  36,  ss.  255,  260 ;  42  &  43  Vict.  c.  21,  s.  11). 

(4)  Por  penalties  imposed  by  the  Licensing  Acts,  1872  and  1874  (35 
&  36  Vict.  c.  94,  s.  53). 

(5)  For  penalties  imposed  by  the  Post  Office  Protection  Act,  1884, 
47  &  48  Vict.  c.  76,  s.  7. 

Officers  of  Inland  Eevenue  or  persons  employed  or  authorised  by  the 
Commissioners  or  Solicitor  of  Inland  Eevenue  may  prosecute  or  defend 
in  a  Court  of  summary  jurisdiction  (1890,  c.  21,  s.  27);  and  in  legal  pro- 
ceedings in  County  Courts  relating  to  inland  revenue,  any  admitted 
solicitor,  who  is  employed  or  authorised  by  the  Commissioners  or  Solicitor 
of  Inland  Eevenue,  is  entitled  to  appear  and  conduct  or  defend  a  pro- 
ceeding relating  to  inland  revenue  or  to  any  matter  under  the  care  or 
management  of  the  Commissioners  (1896,  c.  28,  s.  38)  (see  B.  v.  Snagge, 
[1894]  2  Q.  B.  440).  If  the  authority  is  challenged,  it  is  sufficiently 
proved  by  production  of  the  officer's  appointment  (1890,  c.  21,  ss.  4  (2), 
24  (3)),  or  general  authority  {Dyer  v.  Tulley,  [1894]  2  Q.  B.  794;  R.  v. 
Turner,  1894,  58  J.  P.  320). 

Seizures. — Goods  forfeited  under  Inland  Eevenue  Acts,  and  vessels, 
cattle,  carts,  etc.,  used  to  remove,  deposit,  or  conceal  them,  may  be  seized 
by  any  officer  or  employe  of  the  Inland  Eevenue,  or  person  acting  in  his 
aid ;  and  after  condemnation  in  the  prescribed  manner,  may  be  disposed 
of  under  the  Inland  Eevenue  Eegulations,  or  sold  at  a  price,  in  case  of 
goods  seized  for  duties,  not  less  than  the  duty,  or  in  a  case  of  prohibited 
goods  may  be  sold  for  export  only  (1890,  c.  21,  ss.  25,  26,  30,  31). 

Costs,  Fines,  and  Reivards. — Fines,  penalties,  and  the  proceeds  of 
forfeitures,  and  costs,  charges,  and  expenses  recovered,  are  accounted  for, 
or  paid  to,  or  as  directed  by,  the  Commissioners,  and  applied  to  the  use 
of  the  Crown,  unless  otherwise  appropriated,  e.g.  prosecutions  for  keeping 
dogs  without  licence,  and  the  proceeds  of  local  taxation  licences  (1890, 
c.  21,  s.  33). 

Under  the  Summary  Jurisdiction  Acts  of  1848  (c.  43,  s.  18)  and  1879 
(c.  49,  s.  53),  a  Court  of  summary  jurisdiction  has  power  to  give  costs  for 
or  against  the  Crown  on  proceedings  taken .  by  the  Crown  under  any 
statutes  relating  to  revenue  under  the  control  of  the  Commissioners 
{Thomas  v.  Pntchard,  [1903]  1  K.  B.  209). 

Informers  may  be  rewarded,  but  not  to  an  amount  over  £50  without 
assent  of  the  Treasury  (1890,  c.  21,  s.  32).  Fines,  etc.,  may  be  mitigated 
and  proceedings  stayed  or  compounded  by  the  Commissioners,  and  the 
Treasury  may,  before  or  after  judgment,  intervene  to  mitigate  or  remit 
fines  or  restore  forfeitures  (1890,  c.  21,  s.  35 ;  Alstons  Trustees  v.  Lord 
Advocate,  1895,  33  Sc.  L.  E.  278). 
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Costs  of  Administration,  Accounts,  and  Audit. — The  charges  of 
the  collection  and  management  of  inland  revenue  are  paid  out  of  money 
provided  by  Parliament  (17  &  18  Viet.  c.  94,  ss.  1,  6,  7,  Sched.  B). 
These  charges  include — (1)  Superannuations,  pensions,  compensations, 
and  annuities  granted  in  respect  of  former  service  in  the  Inland  Eevenue 
Department  (19  &  20  Vict.  c.  59);  (2)  the  costs,  charges,  and  expenses 
of  proceedings  to  recover  penalties  and  forfeitures  under  Acts  relating  to 
inland  revenue,  and  sums  allowed  as  rewards  to  informers  (53  &  54  Vict. 
c.  21  s.  34).  Until  1891  there  was  a  Eeceiver- General  of  Inland  Kevenue, 
but  in  that  year  the  office  was  abolished  and  the  Commissioners  substi- 
tuted for  him,  as  to  all  statutes,  bonds  or  documents,  payments  or 
securities  (1891,  c.  24,  s.  2  (4));  and  now  all  moneys  and  securities  for 
money  collected  or  received  in  Great  Britain  for  or  on  account  of  inland 
revenue,  except  sums  legally  paid  thereout,  are  paid  or  remitted  to  the 
Bank  of  England  in  accordance  with  regulations  made  by  the  Commis- 
sioners with  the  approval  of  the  Treasury,  and  placed  to  an  account 
in  the  books  of  the  bank,  entitled  "  The  General  Account  of  the  Com- 
missioners of  Inland  Kevenue."  Among  the  sums  which  may  legally  be 
paid  out  are — 

(1)  Discount  for  purchase  of  stamps  and  allowance  for  stamps  spoiled 
or  rendered  useless  (54  &  55  Vict.  c.  38,  s.  9). 

(2)  Drawbacks,  bounties,  or  allowances  in  the  nature  of  drawbacks 
(29  &  30  Vict.  c.  39,  s.  10).    And  see  Customs  ;  Excise. 

(3)  Repayments  of  income  tax  and  other  assessed  taxes  (29  &  30  Vict, 
c.  39,  8.  10). 

(4)  Payments  into  the  local  taxation  accounts  under  the  Exchequer 
and  Audit  Act,  1866. 

Subject  to  these  deductions,  the  gross  revenue  must  be  paid  into 
the  Exchequer,  and  daily  returns  must  be  sent  to  the  Auditor-General. 
This  rule  must  now  be  read  subject  to  sec.  1  (3)  of  the  Public  Accounts 
and  Charges  Act,  1891  (c.  24),  which  directs  that  payments  or  transfers 
from  the  Inland  Revenue  account  to  the  account  of  the  Exchequer,  or 
of  any  other  public  department  of  State,  and  other  payments  necessarily 
to  be  made  out  of  the  Inland  Revenue  account,  are  to  be  made,  and  that 
the  accounts  of  the  Inland  Revenue  with  the  bank  are  to  be  kept, 
under  regulations  prescribed  or  approved  by  the  Treasury.  The  Irish 
receipts  are  paid  into  the  Bank  of  Ireland  to  the  Exchequer  account, 
or  as  directed  by  the  Treasury  (1891,  c.  24,  s.  1  (2)). 

All  officers  intrusted  with  the  collection,  receipt,  and  custody  of 
inland  revenue  must  keep  and  render  accounts,  in  the  manner  and  form 
prescribed  by  the  Commissioners,  of  all  sums  collected  or  received  by 
them  or  intrusted  to  their  custody,  and,  if  required,  verify  them  by 
statutory  declaration.  Neglect  or  omission  to  keep  or  render  the 
accounts  is  a  misdemeanor,  and  conviction  disqualifies  the  offender  from 
ever  holding  office  under  the  Crown  (1890,  c.  21,  s.  14).  They  must 
also  apply  and  remit  all  moneys  and  securities  at  the  time  and  in  the 
manner  and  form  prescribed  by  the  Commissioners,  on  pain  of  forfeiting 
office  and  liability  to  treble  the  amount  of  the  money  or  security  (1890, 
c.  21,  s.  15).  These  payments  are  exempt  from  stamp  duty  (1891,  c.  39, 
Sched.  1 ;  Receipt  of  Money,  Payment  of  Money). 

Distinct  accounts  of  every  part  of  the  inland  revenue  are  kept  by 
the  Commissioners  at  Somerset  House,  in  which  are  set  out — 

(1)  The  accounts  (a)  charged,  (b)  collected  and  received,  (c)  in  arrear 
under  each  head. 
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(2)  The  payments  made  or  allowed  in  respect  of  each  part. 

(3^  The  expenses  of  management  and  collection. 

(4)  All  other  payments  and  expenses  whatsoever. 

They  are  made  up  for  a  financial  year  ending  31st  March  (17  &  18 
Vict.  c.  94,  s.  2 ;  52  &  53  Vict.  c.  63,  s.  22). 

Quarterly  accounts  of  all  revenue  paid  into  the  Exchequer  are  also 
made  up  (1866,  c.  39,  ss.  12,  23). 

[Authority. — Highmore,  Iriland  Revenue  Begulation  Acts,  1896.] 

Inla.nd  Sea.. — A  sea,  that  is,  a  larger  expanse  of  water  than  it 
is  usual  to  call  a  lake,  surrounded  by  land  of  still  larger  expanse.  The 
legal  position  of  such  a  sea,  when  accessible  by  a  navigable  strait,  has 
given  rise  to  controversy,  but,  in  practice.  States  acknowledge  that 
inland  waters  surrounded  by  the  territory  of  the  same  State,  and  serving 
only  as  a  means  of  access  to  the  ports  of  the  State  by  whose  territory 
they  are  surrounded,  though  communicating  with  the  high  sea,  if  the 
channel  of  communication,  by  its  narrowness  and  the  configuration  of  the 
coast,  practically  severs  such  waters  from  the  open  sea,  are  to  be  classed 
with  national  rivers  and  their  estuaries  as  inland  waters.  (See  the 
international  position  of  straits,  gulfs,  and  bays  discussed  by  Hall 
{Intei'national  Law,  5th  ed.,  pp.  155  et  seq.).) 

When  the  surrounding  territory  belongs  to  different  States,  the  inland 
sea  becomes  international  and  open  to  all  except  that  the  rights  in 
connection  with  it  may  be  made  dependent  upon  treaties  between  the 
different  States  directly  interested. 

In  The  Imperial  Japanese  Government  v.  The  Peninsular  and  Oriental 
Steam  Navigation  Co.,  J.  C,  [1895]  A.  C.  644,  the  position  of  the  inland 
sea  of  Japan  came  under  discussion  in  connection  with  the  collision 
which  took  place  in  1892  between  the  Ravenna,  a  vessel  belonging  to 
the  Peninsular  and  Oriental  Co.,  and  the  Chishima,  a  public  ship  belong- 
ing to  the  Japanese  Government.  The  Chishima  was  sunk,  a  number 
of  lives  were  lost,  and  the  Ravenna  suffered  serious  damage.  The 
Japanese  Government  brought  an  action  against  the  steamship  company, 
and  the  case  was  tried  in  the  first  instance  before  the  British  Consular 
judge  at  Kanagawa,  who  held  the  inland  sea  with  its  four  entrances — 
two  extremely  narrow,  the  third  under  two  miles  in  width,  and  the 
fourth  with  two  branches,  the  wider  of  which  is  about  four  miles  wide 
— to  be  Japanese  territorial  waters.  On  appeal  to  H.B.M.'s  Supreme 
Court  at  Shanghai,  this  decision  was  reversed,  and  the  inland  sea 
declared  to  be  part  of  the  highway  of  nations,  and  therefore  a  part  of 
the  high  sea.  On  further  appeal  to  the  Judicial  Committee  of  the 
Privy  Council,  the  question  of  the  territorial  character  of  the  inland 
sea  of  Japan  was  not  gone  into.  "  In  the  view,"  said  Lord  Herschell,  L.C., 
"  which  their  lordships  take,  it  is  unnecessary  to  decide  the  question  on 
which  the  Chief  Justice  of  the  Supreme  Court  and  the  judge  of  the  lower 
Court  differed.  They  think  it,  however,  right  to  say  that  they  must  not 
be  regarded  as  sanctioning  the  very  broad  propositions  affirmed  by  the 
Chief  Justice,  which  are  obviously  open  to  serious  controversy "  (see 
Maee  clausum;  Tekkitokial  Watees). 

In  lieu  of. — A  legacy  given  "in  lieu  of"  a  previous  gift  to  the 
same  legatee  is  to  be  raised  out  of  the  same  fund  and  is  subject  to  the 
same  conditions  as  the  original  gift  {Crowder  v.  Cloives,  1794,  2  Ves.  Jun. 
449;  30  E.  E.  719);  and  this  general  rule  prevails  although  the  sub- 
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stituted  legacy  can  only  in  part  be  paid  out  of  the  same  fund  {In  re 
Colyer,  Millikin  v.  Snelling,  1886,  55  L.  T.  344;  see  also  Theobald,  Law 
of  Wills,  6th  ed.,  p.  160).    See  Instead  of. 

In  like  ina.nner. — Where  a  person,  who  was  seised  in  fee  of 
a  freehold  estate  and  was  also  possessed  of  certain  copyholds  descendible 
by  the  custom  of  the  manor  to  the  youngest  son,  by  an  antenuptial 
settlement  settled  his  freehold  estate  to  the  use  of  himself  and  his 
intended  wife  for  life,  remainder  to  his  heirs  on  the  body  of  his  wife 
begotten,  and  also  covenanted  to  surrender  the  copyholds  "  to  the  use 
of  himself  and  his  said  intended  wife  and  the  heirs  of  their  two  bodies 
to  be  begotten  '  in  like  manner,'  and  to  the  same  uses  as  the  freehold 
lands  and  tenements  therein  before  mentioned  are  settled  and  conveyed," 
it  was  held  that  the  words  "in  like  manner"  only  meant  that  both 
estates  should  be  entailed,  not  that  the  eldest  son,  who  took  the  free- 
hold estate,  should  also  take  the  copyholds ;  the  youngest  son  therefore 
was  held  entitled  to  take  as  heir  in  tail  to  the  copyholds  (Eoe  v.  Aistrop, 
1779,  2  Bl.  W.  1228).  In  Leiois  v.  Pvxleij,  1847,  16  Mee.  &  W.  733; 
73  R.  II.  701,  a  testator  devised  his  real  estate  "  to  my  eldest  son  John 
for  his  life  and  to  his  eldest  legitimate  son  after  his  death,  and  in 
default  of  such  issue,  I  give  it  in  like  manner  to  my  son  Richard,  and 
in  case  that  he  has  no  legitimate  issue  male,  I  give  it  in  like  manner 
to  the  offspring  about  to  be  born  from  my  wife,"  with  remainder  to  the 
testator's  right  heirs.  There  Piatt,  B.,  said  that  "the  words  'in  like 
manner '  import  a  gift  of  the  same  estate  with  respect  to  Richard  as  was 
previously  given  to  John.  The  testator  must  have  intended  that  John 
should  take  an  estate  tail,  otherwise  he  would  not  have  used  words 
which  created  one  in  Richard." 

Inner  Temple. — See  Inns  of  Court. 

Inning's. — Lands  recovered  from  the  sea  by  draining,  as  in 
Romney  Marsh  (Cowel,  Laiv  Diet.). 

Inn;  Innkeeper. — 1.  An  innkeeper  (anciently  known  as  an 
hosteler  or  hostler,  F.  N.  B.)  is  one  who  makes  it  his  business  to  enter- 
tain travellers  and  passengers,  and  provide  lodging  and  necessaries  for 
them  and  their  horses  and  attendants  (Bac.  Abr., "  Inns  ").  The  definition 
of  "inn"  in  the  Innkeepers  Liability  Act,  1863,  26  &  27  Vict.  c.  41,  is: 
"  any  hotel,  inn,  tavern,  public-house,  or  other  place  of  refreshment,  the 
keeper  of  which  is  now  by  law  responsible  for  the  goods  and  property  of 
his  guests."  An  inn  is  distinguishable  from  an  alehouse,  which  is  a  mere 
drinking  or  refreshment  house  (Bac.  Abr.,  "  Inns  " ;  B.  v.  Rymer,  1877, 
2  Q.  B.  D.  136),  a  boarding-house  (Vol.  II.  p.  325),  or  apartments  (Vol.  I. 
p.  364),  and  a  cofifee-house  {Doc  v.  Laming,  1814,  4  Camp.,  at  p.  77; 
15  R.  R.  728).  Keeping  an  inn  is  one  of  the  "common  employments "  to 
which  the  common  law  attached  special  obligations  and  privileges  arising 
independently  of,  although  capable  of  modification  or  extension  by,  any 
contract  between  the  innkeeper  and  his  guest  (see  Holmes  on  the  Common 
Law,  p.  16).  Thus  an  innkeeper  is  liable  for  lost  goods  though  he  is 
known  to  be  insane  (Com.  Dig.,  "Action  upon  the  Case  for  Negligence,"  B. ; 
Bac.  Abr.,  "  Inns,"  C.  4;  Cross  v.  Andrews,  40  Eliz.  Cro.  Eliz.  622).  The 
digests  cited  differ  as  to  whether  he  would  be  liable  if  an  infant.  The 
obligations  are  cast  upon  the  innkeeper  himself,  and  it  is  he  who  must 
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be  indicted  or  sued,  although  the  inn  may  be  under  the  care  of  a  licensed 
manager  {Dixon  v.  Birch,  1873,  L.  R.  8  Ex.  135).  Keeping  an  inn  which 
from  its  situation  and  the  number  of  other  inns  was  unnecessary,  or 
which  was  the  resort  of  thieves,  etc.,  is  said  to  have  been  an  indictable 
nuisance  (Bac.  Abr.,  "  Inns,"  A.). 

2.  The  relationship  of  innkeeper  and  guest  exists  although  the  latter 
stay  for  a  week  or  more  {Cayle's  Case,  26  Eliz.  8  Co.  32 ;  1  Smith,  L.  C. ; 
see  below,  3),  but  not  where  the  guest  is  a  visitor  of  the  innkeeper  {I.e.), 
nor  where  he  hires  a  room  for  a  fixed  period  (Com.  Dig.,  ubi  supra),  or 
under  a  special  agreement  (Vol.  II.  p.  325),  or  for  a  special  purpose  out  of 
the  ordinary  course,  e.g.  if  a  commercial  traveller  takes  a  room  to  show 
his  wares  {Farnwortli  v.  Packwood,  1816,  Stark,  N.  P.  249 ;  Burgess  v. 
Clements,  1815,  4  M.  &  S.  306 ;  16  R.  R.  473).  And  it  may  exist  where 
only  occasional  refreshment  is  supplied.  It  is  not  necessary  that  the 
guest  should  intend  to  stay  a  night  {Bennett  y.  Mellor,  1793,  5  T.  R.  272 — 
a  doubtful  case;  Medawar  v.  Grand  Hotel  Co.,  [1891]  2  Q.  B.  11).  In 
the  case  last  cited  a  majority  of  the  Court  held  that  a  railway  passenger 
who  went  to  a  hotel  for  breakfast  and  was  allowed  the  use  of  a  bedroom 
to  wash  in,  was  a  guest  (cp.  Strauss  v.  County  Hotel  6'o.,  1883, 12  Q.B.D.  27); 
[and  in  Orchard  v.  Bush  &  Co.,  [1898]  2  Q.  B.  284,  the  relationship  of 
innkeeper  and  guest  was  held  to  exist  in  a  case  where  a  person  only 
dined  at  a  hotel  without  sleeping  there].  Goods,  such  as  luggage,  which 
are  not  paid  for  if  left  at  an  inn  where  their  owner  is  not  staying,  or 
goods  bailed  with  the  innkeeper,  e.g.  to  wait  for  a  carrier  ( Williams  v. 
Gesse,  1837,  3  Bing.  N.  C.  849  ;  43  R.  R.  822),  are  not  in  the  custody  of 
the  innkeeper  as  such  (Bac.  Ahr.,  "  Inns,"  5) ;  the  same  has  been  held  of 
a  carriage  at  livery  {Smith  v.  Dearlove,  1848,  6  C.  B.  132);  the  contrary 
was  held,  in  an  earlier  case,  of  a  horse  whose  keep  must  be  paid  for 
{York  V.  Grindstone,  1705,  1  Salk.  388).  Soldiers  billeted  at  an  inn 
(Vol.  II.  p.  197)  are  guests  (Bac.  Abr.,  "  Inns,"  5). 

3.  An  innkeeper  is  liable  to  receive,  and  to  find  food,  and  lodging  at 
reasonable  prices,  for  all  travellers,  if  he  have  room  (Bac.  Abr.,  "  Inns,"  C. ; 
Lamond  v.  Richard,  [1897]  1  Q.  B.  541).  [If,  however,  all  the  bedrooms 
of  an  inn  are  full,  the  innkeeper  is  under  no  obligation  at  common  law 
to  provide  a  traveller  with  shelter  and  accommodation  for  the  night, 
even  although  the  coffee-room  is  unoccupied  and  the  traveller  demands 
to  be  allowed  to  pass  the  night  there  {Browne  v.  Brandt,  [1902]  1  K.  B. 
696).]  He  is  not  bound  to  provide  clothing  (Bac.  Abr.,  ibid.),  or  post- 
horses  {Dicas  V.  Hides,  1816,  1  Star.  247).  A  guest  who  stays  for  a  long 
time  ceases  to  be  a  traveller,  and  may  be  refused  further  accommodation 
{Lamond  v.  Richard,  supra) ;  and  a  neighbouring  resident  who  uses  the 
inn  as  a  refreshment  bar  is  not  a  traveller  {R.  v.  Rymer,  1877,  2  Q.  B.  D. 
136).  The  intending  guest  must  tender  payment  (Bac.  Abr., "  Inns,"  C.  3). 
Anyone  who  comes  in  such  a  condition,  or  so  conducts  himself,  as  to  be 
offensive  to  other  guests  need  not  be  received  {R.  v.  Rymer,  siipra).  It 
is  said  that  a  horse  and  {semble)  any  other  goods  the  keeping  of  which  is 
paid  for,  and  which  are  received  by  innkeepers  in  the  ordinary  course, 
must  be  received  (above,  2  ;   York  v.  Grindstone,  supra). 

The  liability  under  this  head  is  criminal  as  well  as  civil  (Com.  Dig., 
and  Bac.  Abr.,  ubi  cit.). 

An  innkeeper  is  also  criminally  liable  for  letting  a  room  which  a 
person  suffering  from  infectious  disease  has  occupied,  without  its  having 
been  disinfected  (54  &  55  Vict.  c.  76,  s.  63 ;  38  &  39  Vict.  c.  55,  s.  128). 

4.  An  innkeeper  is  liable  for  the  loss  of  any  of  the  goods  of  his 
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guests  which  are  in  his  custody  as  an  innkeeper  (above,  2),  unless  the 
loss  happened  owing  to  the  act  of  God,  or  of  the  King's  enemies,  or  of 
the  guest  himself  (Com.  Dig.,  uM  cit. ;  Bac.  Abr.,  "  Inns,"  C.  4).  The 
amount  of  his  liability  is  now  limited  to  £30  by  the  Innkeepers  Liability 
Act,  1863,  provided  that  the  loss  does  not  happen  through  the  wilful 
act,  or  the  default  or  neglect,  of  the  innkeeper  or  his  servant.  A  horse 
or  other  live  animal,  and  gear  appertaining  thereto,  and  any  carriage, 
are  excepted  from  the  Act ;  so  also  is  property  expressly  deposited  with 
the  innkeeper  for  safe  custody.  The  innkeeper  loses  the  benefit  of  the 
Act  if  he  refuses  to  receive  the  property  for  safe  custody,  but  he  may 
require  it  to  be  put  in  a  box  fastened  or  sealed  up  by  the  depositor.  He 
also  loses  the  benefit  if  he  does  not  exhibit  in  a  conspicuous  part  of  the 
hall  or  entrance  to  the  inn  a  complete  (Spire  v.  Bacoii,  1877,  2  Ex.  D.  463) 
print  in  plain  type  of  the  exempting  section.  The  effect  of  the  Act  is 
that  if  goods  worth  more  than  £30  are  lost  by  a  guest,  and  neither  he 
nor  the  innkeeper  proves  that  the  loss  was  due  to  negligence  for  which 
the  other  is  responsible,  the  guest  recovers  £30  only  {Medawar  v.  Grand 
Hotel  Co.,  [1891]  2  Q.  B.  11). 

The  innkeeper  is  not  liable  if  the  property  is  stolen  by  the  guest's 
own  servant  or  companion  {Cayle's  Case,  supra),  nor  if  it  is  placed  outside 
the  limits  of  the  inn  by  the  guest's  direction,  e.g.  if  his  horse  is  so  sent 
to  pasture  (Cayle's  Case,  supra),  nor  if  it  is  lost  by  the  guest's  neglect  to 
take  ordinary  care  of  it  (Burgess  v.  Clements,  1815,  4  M.  &  S.  306 ; 
16  R.  R  473 ;  Oppcnheim  v.  White  Lion  Hotel  Co.,  1871,  L.  R.  6  C.  P. 
515;  Medawar  v.  Graiul  Hotel  Co.,  [1891]  2  Q.  B.  11). 

There  are  some  decisions  which  put  the  liability  of  the  innkeeper  for 
the  loss  of  goods  upon  negligence,  the  fact  of  loss  while  the  goods  are  in 
his  custody  being  presumptive  proof  of  negligence  which  may  be  rebutted 
(Dawson  v.  Chamney,  1843,  5  Q.  B.  164;  see  Story  on  Bailments,  s.  472), 
but  this  appears  to  be  clearly  contrary  to  Cayle's  Case  and  to  the  current 
of  authority  (Morgan  v.  Ravey,  1861,  6  H.  «&;  N.  265 ;  Medawar  v.  Grand 
Hotel  Co.,  supra).  A  discussion  of  the  point  will  be  found  in  a  note  in 
Story,  I.e.,  and  Wharton  on  Innkeepers,  p.  131 ;  cp.  Bailments,  Vol.  I. 
p.  677,  and  Carrier,  Vol.  II.  p.  579). 

The  innkeeper  is  also  liable  for  injury  to  the  goods  of  his  guest  while 
they  are  in  the  inn  (Day  v.  Bather,  1863,  2  H.  &  N.  14).  There  appears 
to  be  no  just  distinction,  as  regards  liability,  between  injury  and  total 
loss;  the  duty  is  to  keep  safely.  Dawson  v.  Chamney,  supra,  was, 
however,  a  case  of  injury. 

The  goods  of  a  guest  cannot  be  distrained  on  by  the  landlord  of  the 
innkeeper  (Co.  Litt.  47a). 

5.  He  is  entitled  to  a  general  lien  (Milliner  v.  Florence,  1878, 3  Q.  B.  D. 
484 ;  cp.  the  Act  cited  below)  upon  all  goods  brought  by  the  guest  to  the 
inn  (as  a  traveller  (qy.))  for  the  board  and  lodging  of  the  guest  and  his 
servants  and  the  keep  of  his  horses.  The  lien  extends  to  goods  which 
are  not  luggage,  e.g.  a  piano  (Threfall  v.  Bonvick,  1872,  L.  R.  7  Q.  B. 
711,  10-210),  but  not  if  it  be  sent  in  upon  hire  during  the  guest's  stay 
(Broadwood  v.  Granara,  1854,  10  Ex.  Rep.  417).  It  also  extends  to 
goods  which  are  not,  and  are  known  not  to  be,  the  property  of  the  guest, 
as  a  commercial  traveller's  samples  (Robins  v.  Gray,  [1895]  2  Q.  B.  501), 
or  the  separate  property  of  the  guest's  wife  (Gordon  v.  Selber,  1890,  25 
Q.  B.  D.  491). 

The  lien  is  not  lost  by  the  occasional  absence  of  the  guest  during  his 
stay,  taking  the  goods  with  him  (Allen  v.  Smith,  1862,  12  C.  B.  N.  S. 
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638),  nor  by  the  innkeeper  taking  a  security  for  his  bill  {Angus  v. 
Maclachlan,  1883,  23  Ch.  D.  330);  but  if  he  allow  the  goods  to  be  taken 
away,  and  the  guest  subsequently  return  with  them,  he  has  no  lien  for 
the  bill  relating  to  the  former  stay  {Jones  v.  Pearle,  1724,  1  Stra.  557). 
If  the  goods  are  wrongly  taken  away  they  may  be  recaptured  upon  fresh 
pursuit  (Bac.  Ahr.,  "  Inns,"  D.). 

By  the  custom  of  London  an  innkeeper  seems  to  have  had  a  power 
to  sell  {I.e. ;  see  Bac.  Ahr.,  "  Inns,"  D.).  A  general  remedy  is  now  given 
by  the  Innkeepers  Act,  1878.  By  it,  in  addition  to  his  ordinary  lien,  an 
innkeeper  may  sell  by  public  action  any  goods,  chattels,  carriages,  horses, 
wares,  or  merchandise  deposited  or  left  with  him,  or  in  the  inn  or  its 
stables,  or  on  premises  appurtenant  or  belonging  thereto,  but  not  before 
six  weeks  [from  the  time  when  the  debt  was  incurred  (qy.)],  nor  until 
one  month  after  having  advertised  the  intended  sale  in  one  London 
newspaper,  and  one  country  newspaper  circulating  in  the  district  where 
the  goods  were  deposited. 

As  to  licences,  see  Excise  ;  Licensing  ;  see  also  Billeting,  Vol.  II. 
p.  197. 

[AutJio7'ities. — Cayle's  Case  in  Smith,  L.  C. ;  Bac.  Ahr.,  "  Inns  " ;  Com. 
Dig.,  "  Action  upon  the  Case  for  Negligence,"  B. ;  text-books,  Wharton, 
Moncrieff,  Hay  craft  on  Innlieepers,  Story  on  Bailme7its,  ss.  464-471 ;  Jelf 
and  Hurst,  Lcnv  of  Innkeepers,  1904 ;  and  Oliphant,  Lata  of  Horses, 
including  the  Laio  of  Innkeepers,  ete.,  5th  ed.,  by  C.  E.  Lloyd,  1896.] 

Innocent  Conveyance. — Prior  to  the  Keal  Property  Act, 
1845,  which  altered  the  law  in  this  respect,  a  feoffment  {q.v.)  might 
have  created  an  estate  by  wrong,  as,  for  example,  where  the  feoffor 
purported  to  give  a  greater  estate  than  that  of  which  he  was  seised. 
The  other  ordinary  modes  of  conveying  land  were  termed  innocent 
conveyances,  because  they  never  could  operate  by  wrong,  but  simply 
passed  that  estate  which  the  grantor  could  lawfully  convey;  of  these 
were  conveyances  by  lease  and  release,  by  deed  of  grant,  or  by  way  of 
bargain  and  sale  enrolled  (Williams,  Real  Property,  16th  ed.,  pp.  172, 
173,  234;  20th  ed.,  p.  209 ;  Goodeve,  Real  Property,  4th  ed.,  39 ;  5th  ed., 
133). 

Innocent  Shippers. — As  in  marine  insurance  the  assured 
impliedly  warrants  that  at  the  commencement  of  the  voyage  the  ship  is 
seaworthy,  underwriters  are  not  liable  if  it  appears  that  the  ship  was 
not  in  fact  seaworthy,  and  this  whether  the  shipper  knew  of  the 
unseaworthiness  or  not.  It  is  the  practice,  however,  of  underwriters  on 
cargo,  although  they  may  to  an  action  on  a  policy  have  a  good  defence 
in  law,  founded  on  the  unseaworthiness  of  a  vessel,  to  pay  insurers  who 
are  "  innocent  shippers  " — shippers  ignorant  of  the  fact  that  the  vessel 
was  unseaworthy  {Brooking  v.  Maudslay,  1888,  58  L.  J.  Ch.  852;  38 
Ch.  D.  642;  Sleigh  v.  Tyser,  [1900]  2"  Q.  B.  336;  Arnould,  MariTie 
Insurance,  7th  ed.,  1901,  s.  689). 

Inns  of  Chancery. — See  Inns  of  Couet. 

Inns  of  Court. — The  four  Inns  of  Court  are  situate  in 
London,  and,  in  English  law,  correspond  with  the  Faculty  of  Advocates 
at  Edinburgh  in  Scotch  law,  and  with  the  four  Inns  at  Dublin  in  Irish 
law.     The  four  Inns  of  Court  are,  now,  the  two  Honourable  Societies  of 
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the  Temple  (viz.  the  "Inner"  and  the  "Middle"  Temples),  Lincoln's 
Inn,  and  Gray's  Inn.  These  four  Inns  of  Court  are  the  sole  surviving 
constituent  bodies  of  a  great  legal  university  which  once  existed  in 
England.  The  existence  of  this  university  is  spoken  of  by  Fortescue, 
by  Stowe,  and  by  Coke.  And  in  the  charter  under  the  Great  Seal, 
granted  by  James  i.  to  the  two  Societies  of  the  Temple,  the  grantees  are 
described  as  "  two  out  of  those  four  colleges  the  most  famous  in  all 
Europe."  This  university  was  the  cradle  of  English  law,  and  its  history 
is  the  story  of  English  law  from  its  infancy.  The  following  is  an  outline 
of  the  origin,  growth,  and  decline  of  this  great  legal  university.  Origin- 
ally, ecclesiastics  were  the  advocates  in  all  the  secular  civil  Courts. 
These  Courts  anciently  sat  for  comparatively  short  periods,  still  known 
as  "  terms,"  at  the  various  towns  at  which  the  Sovereign's  Court  might 
at  the  moment  be.  This  suggested  to  the  practitioners  to  form  societies 
to  provide  for  their  temporary  domestic  wants  while  in  attendance  on 
the  Courts,  in  much  the  same  way  as  their  own  original  monastic 
institutions  usually  did.  There  being,  moreover,  no  printed  books  in 
early  times,  every  craft  then  taught  its  apprentices  orally,  and  by  setting 
them  to  begin  their  instructions  by  learning  the  very  rudiments  of  the 
craft  they  were  going  to  follow.  Every  craft,  during  the  same  period, 
formed  a  guild  for  itself,  to  protect  its  interests  and  to  supply  its 
members  with  trade  information.  Societies  or  associations  of  lawyers 
were  formed,  partly  on  the  model  of  monastic  institutions  and  partly 
on  that  of  guilds.  These  societies  or  associations  amongst  the  lawyers 
consisted  of  three  classes,  viz. — (1)  Serjeants'  /wtw,  where  those  who  were 
alone  capable  of  being  judges,  either  in  the  Royal  Courts  or  on  circuits, 
dwelt  together;  (2)  Inns  of  Cmirt,  which  comprised  advocates  in  the 
Courts,  who  had  not  arrived  at  the  degree  of  Serjeants,  and  also  the 
more  advanced  apprentices ;  (3)  Inns  of  Chancerij,  where  dwelt  the 
"  clerks  of  the  Chancery,"  who  prepared  the  original  writs  which  issued 
from  the  Chancery,  together  with  the  youngest  of  the  apprentices  to 
whom  the  clerks  of  the  Chancery  were  teaching  the  rudiments  of  legal 
craft,  by  setting  them  to  copy  them  and  otherwise  how  to  prepare  writs 
and  other  legal  documents.  All  these  societies  dwelt  in  "  hostels,"  hired 
by  them  respectively  from  time  to  time.  The  "  hostels  "  thus  hired  were, 
naturally,  those  in  which  the  ecclesiastics  were  in  some  way  interested. 
The  reign  of  King  John  saw  the  culmination,  in  the  grant  of  Magna 
Carta,  of  a  great  English  revival,  which  had  commenced  under  the 
Conqueror  himself,  had  lasted  through  the  reigns  of  his  successors  (see 
Green's  English  People,  1875  ed.,  pp.  84-94),  and  had  already  conferred 
upon  the  English  the  peculiarly  English  institution  of  trial  by  jury,  in 
the  reign  of  Henry  ii.,  and  regular  circuits  of  judges  or  assizes.  Just 
previously  to  the  grant  of  Magna  Carta  (1215)  the  clergy  were  pro- 
hibited (1207)  from  any  longer  practising  in  secular  Courts,  These 
things  all  made  the  establishment  of  a  school  of  English  law  an 
imperative  necessity,  and  Magna  Carta  facilitated  its  establishment  by 
ordering  the  Common  Pleas,  which  was  then  the  only  Court  for  the  trial 
of  civil  disputes  between  subject  and  subject,  to  be  fixed  in  one  ascer- 
tained place.  Accordingly,  not  only  were  schools  for  the  teaching  of 
civil  law  prohibited  (1224)^as  indeed  ihey  had  been  more  than  once 
before  {e.g.  in  Stephen's  time) — but  a  few  years  later  royal  proclamations 
issued  by  Edward  i.  in  1290-1292  ordered  "students  apt  and  loyal"  to 
be  brought  from  the  provinces  to  learn  English  law.  It  was  probably 
about  the  end  of  the  thirteenth  or  the  commencement  of  the  fourteenth 
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century  that  the  Inns  of  Court,  \diose  origin,  says  Lord  Mansfield  (in 
R.  V.  Grays  Inn,  1780,  1  Doug.,  at  p.  354),  is  involved  in  obscurity,  came 
into  existence.  Certain  it  is  that  within  a  few  years  later,  the  hostels 
or  lodgings  of  the  societies  forming  the  four  Inns  of  Court  were  per- 
manently placed  on  ecclesiastical  properties.  As  early  as  the  reign  of 
King  Stephen  the  principal  schools  of  law  in  London  were  attached  to 
the  "  three  principal  Churches  "  (probably  St.  Paul's,  St.  Sepulchre's,  and 
St.  Andrew,  Holborn).  These  schools  appear  to  have  become  schools 
for  the  teaching  of  English  law  early  in  the  fourteenth  century,  and  to 
have  been  thus  as  such  taken  into  the  special  favour  of  the  Crown. 
The  dissolution  of  the  Order  of  Knights  Templars  (1307),  the  circum- 
stances of  which  are  too  long  to  discuss  here,  led  to  the  whole  property 
of  that  Order  being  forfeited,  and,  after  some  intermediate  grants  of 
it  to  Court  favourites,  being,  by  Act  of  Parliament  (17  Edw.  ii.  c.  7), 
granted  to  the  Knights  Hospitallers.  This  property  included  a  "  New 
Temple"  which  Knights  Templars  had  then  recently  erected  on  the 
banks  of  the  Thames,  in  the  place  of  their  old  one  in  Holborn.  The 
two  societies  (or  one  society  as  some  say)  constituting  Inns  of  Court, 
became  the  latter 's  permanent  tenants  in  the  Temple.  The  other  two 
societies  with  similar  constitutions  about  the  same  time  became  tenants 
of , other  ecclesiastical  property,  one  establishing  itself  at  Lincoln's  Inn 
(formerly  part  of  the  possessions  of  the  See  of  Chichester),  and  the  other 
at  Gray's  Inn,  which  had  also  some  ecclesiastical  connections.  The 
local  and  individual  history  of  each  of  the  various  Inns  constituting  the 
legal  university  is  interesting.  It  is,  however,  too  long  to  be  told  here 
in  any  detail.  A  history  of  the  Serjeants  and  their  Inns  is  contained  in 
Pulling's  Order  of  the  Coif.  A  history  of  the  four  Inns  of  Court  will  be 
found  in  Herbert's  History  of  the  Four  Inns  of  Conrt,  or  in  Pearce,  Inns 
of  Court.  A  separate  history  of  each  Inn  of  Court  has,  however,  been 
written  by  Mr.  Baylis,  Q.C.,  as  to  the  two  Temples,  by  Mr.  Spilsbury  as 
to  Lincoln's  Inn,  and  by  Mr.  Douthwaite  as  to  Cray's  Inn,  The  Serjeants' 
Inns  and  the  Inns  of  Chancery,  either  contemporaneously,  or  at  any  rate 
within  a  short  period,  established  themselves  in  the  neighbourhood 
where  the  Inns  of  Court  had  become  permanently  located.  There 
formerly  were  at  least  three  hostels  or  inns  inhabited  by  Serjeants, 
namely  (as  we  learn  from  an  inquisition  post-mortem  taken  in  1497 
before  the  Lord  Mayor),  Scrope's  Inn  in  Holborn  (once  belonging  to 
Lord  Scrope  of  Bolton),  as  well  as  Serjeants'  Inn,  Elect  Street  (formerly 
the  property  of  the  See  of  Ely).  The  Inns  of  Chancery  were  eight,  or, 
according  to  Fortescue,  ten  in  number.  Most  Inns  of  Court  had  two 
Inns  of  Chancery  attached  to  them.  Those  annexed  to  Lincoln's  Inn 
were  Thavies  Inn  and  Eurnival's  Inn ;  to  Cray's  Inn  belonged  Staple 
Inn  and  Barnard's  Inn ;  the  Middle  Temple  had  probably  at  one  time 
.annexed  to  it  three  Inns  of  Chancery  (just  as  the  Inner  Temple  had), 
namely,  some  old  inn  the  precise  name  and  history  of  which  is  now 
completely  lost  and  cannot  be  traced ;  certainly  the  Strand  Inn  (pulled 
down  by  Protector  Somerset  to  clear  the  site  for  Somerset  House,  and 
then  merged  in  New  Inn) ;  and  as  we  know  New  Inn  (formerly  Saint 
George's  Inn),  which  has  been  for  many  years  the  only  Inn  of  Chancery 
belonging  to  the  Middle  Temple.  To  the  Inner  Temple  were  attached 
three  Inns  of  Chancery,  namely,  Clifford's  Inn,  Lyon's  Inn,  and  Clement's 
Inn.  The  history  of  the  different  Inns  of  Chancery  has  never  been 
separately  written,  nor  has  their  common  history  ever  been  compiled 
in  any  one  book ;  but  fragments  on  the  subject  can  be  found  scattered 
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throughout  the  various  histories  already  named.  An  outline  of  the 
system  of  legal  education  given  by  the  legal  university  is  that  the 
young  student  entered  at  an  Inn  of  Chancery,  and  there  learned 
the  elements  of  his  profession.  In  the  Inns  of  Chancery,  as  in  the 
Inns  of  Court,  the  students  were  instructed  by  verbal  discussions,  called 
"  Moots  "  in  the  Inns  of  Court  when  conducted  in  public,  and  "  Bolts  " 
when  given  in  private  by  way  of  instruction. 

The  floor  of  each  Inn  of  Chancery  or  of  Court  was  divided  into  three 
spaces.  At  the  extreme  end  stood  the  students,  separated  by  a  bar  from 
the  space  which  intervened  between  it  and  a  raised  dais  at  the  top  of  the 
hall,  and  on  the  latter  sat  the  rulers  of  the  Inn.  After  a  certain  time,  a 
student  in  an  Inn  of  Chancery  having  made  sufficient  progress  was  called 
within  this  bar,  and,  after  a  further  interval,  he  was  called  to  the  step  at 
the  bottom  of  the  dais.  This  latter  call  qualified  him  to  enter  the  Inn 
of  Court  to  which  his  Inn  of  Chancery  was  attached.  Students  pro- 
moted from  an  Inn  of  Chancery  to  an  Inn  of  Court  were  called 
"  Apprenticii  Majories  "  or  "  Mcliores."  In  the  Inn  of  Court  the  student 
went  through  a  process  similar  to  that  which  had  taken  place  in  the 
Inn  of  Chancery  (anciently  seven  full  years  at  least).  The  invitation  to 
the  dais  at  the  Inn  of  Court,  when  it  in  due  course  came,  was,  however, 
a  call  to  the  Bar  of  the  King's  Courts,  where  the  student  thus  advanced 
could  henceforth  practise,  and,  after  three  years  more,  have  audience. 
Each  Inn  of  Court  appears,  from  Dugdale's  account  of  the  course  pur- 
sued by  the  Middle  Temple  towards  New  Inn,  to  have  periodically  sent 
a  reader  to  every  Inn  of  Chancery  attached  to  it,  each  such  reader  being 
accompanied  by  two  under  utter  barristers.  Each  of  these  latter  brought 
back  to  the  Inn  of  Court  those  two  students  of  the  Inn  of  Chancery 
who  had  most  distinguished  themselves  in  a  "moot"  held  before  the 
reader,  and  they  became  students  of  the  Inn  of  Court.  Students  who 
got  called  within  the  bar  at  the  further  end  of  the  hall  had  to  remain 
"  mootmen  "  for  eight  years,  i.e.  had  for  that  time  to  occupy  the  space 
between  the  dais  and  the  bar  behind  whicli  the  students  stood  at  the 
end  of  the  hall,  and  it  was  not  till  they  had  done  so  for  seven  full  years 
that  they  were  eligible  for  call.  Utter  barristers,  after  being  called 
three  years,  could  appear  in  Court,  and  when  of  twelve  years'  standing 
might  be  antients  or  benchers,  and  in  time  readers  or  even  "double 
readers."  A  reader  was  one  of  the  antients  or  benchers  who  was  called 
on  to  give  a  "  reading  "  in  the  Inn.  As  in  ancient  times,  a  reader  is  to 
this  day  selected  every  Lent  and  autumn,  but  his  principal  duties  are 
to  pay  a  substantial  sum,  slightly  varying  at  the  different  Inns,  towards 
furnishing  a  "reader's  feast."  "Double  readers"  were  men  who  had 
been  twice  selected  readers  in  their  Inn  of  Court.  There  was  usually 
an  interval  of  eight  or  nine  years  between  a  reader's  first  and  second 
reading.  The  "  double  reading  "  was  often  an  elaborate  discussion  of  the 
provisions  of  some  statute  or  series  of  statutes.  Littleton's  "double 
reading  "  on  the  Statute  de  Donis  Conditionalibus,  or  the  Statute  of 
Westminster  the  Second,  by  which  estates  tail  were  erected.  Bacon's 
"  double  reading  "  on  the  Statute  of  Uses,  and  Callis's  "  double  reading  " 
on  the  statutes  relating  to  sewers,  are  all  well-known  instances  of  this. 
The  "  double  readers  "  possessed  the  right  of  calling  students  to  the  bar, 
but  the  number  that  each  could  call  was  limited,  first  to  four,  and  then 
to  eight,  in  any  one  Inn.  This  privilege  was  taken  away  in  1664,  and 
the  long  robes  and  right  of  precedence  have  long  disappeared.  But 
"double  readers"  used  anciently  to  wear  a  longer  robe  than  others, 
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and  possessed  a  right  of  precedence  in  Court.  Moreover,  they  formerly 
were  the  class  from  whom  the  Crown  law  officers  and  the  Serjeants  were 
always  taken.  By  the  time  of  Sir  Mathew  Hale,  the  custom  of  entering 
at  an  Inn  of  Chancery  before  going  to  an  Inn  of  Court  had  grown 
obsolete ;  and  in  our  own  day  the  destruction  of  two  of  the  branches  of 
the  ancient  legal  university  has  become  complete.  For  out  of  the  three 
constituent  bodies  which  anciently  formed  it,  two  have  actually  ceased 
to  exist.  The  Inns  of  Chancery  at  last  became  possessed  solely  by 
solicitors,  and  some  of  them  have  been  sold  for  other  than  legal  purposes 
within  living  memory.  The  one  Serjeants'  Inn  which  had  survived  was, 
too,  sold  soon  after  the  time  when  the  Judicature  Act,  1873,  sec.  8,  had 
rendered  it  unnecessary  for  future  judges  to  be  Serjeants.  The  manner 
in  which  the  legal  university  in  the  old  days  discharged  its  function 
of  educating  students,  and  taking  care  that  its  degree  of  "  Utter 
Barrister"  should  only  be  conferred  upon  well-qualified  men,  having 
now  been  already  described  in  outline,  it  still  remains  to  be  seen  how 
the  Inns  of  Court,  who  are  now  the  only  surviving  members  of  the  legal 
university,  discharge  this  duty  of  educating  students  for  the  bar.  They 
do  this  mainly  through  the  medium  of  "  The  Council  of  Legal  Education." 
This  "  Council  of  Legal  Education  "  is  a  body  (at  present  unincorporated) 
which  consists  of  delegates  appointed  by  each  Inn  from  amongst  its 
benchers.  Under  the  direction  of  the  Council,  instruction  is  continually 
given  to  students,  by  means  of  lectures  and  classes,  by  [readers  and 
assistant  readers]  appointed  by  it,  [and  a  director  of  legal  studies  has 
been  appointed].  This  instruction  is  supplemented  by  lectures  [on 
special  subjects]  delivered  by  lecturers  from  time  to  time,  also 
appointed  by  the  Council.  Examinations  are  [four  times]  a  year, 
held  by  [readers  and  other]  examiners  whom  the  Council  likewise 
appoint.  The  prizes  given  in  these  modern  examinations  are  money 
prizes,  in  place  of,  as  was  the  case  under  the  old  system,  those  students 
displaying  proficiency  being  rewarded  by  a  call  to  the  bar.  The 
number  of  students  who  can  be  called  to  the  bar  each  term  is  now 
unlimited,  and  the  Inns  [as  a  rule]  call  everyone  who  can  succeed 
in  passing  the  examination.  In  this  respect  the  bar  has  but  followed 
the  example  of  the  other  learned  professions.  At  the  commencement 
of  the  reign  of  Her  [late]  Majesty,  in  1837,  the  Law  List  for  that  year 
contained  the  names  of  (approximately)  only  78  Serjeants,  King's 
Counsel,  and  of  1330  barristers.  The  Law  List  for  the  year  1897 
contains  the  names  of  230  Queen's  Counsel  and  of  8800  barristers,  [and 
the  Law  List  for  the  year  1907  contains  the  names  of  (approximately) 
257  King's  Counsel  and  of  9950  barristers].  But,  while  the  number  of 
these  who  are  annually  called  by  them  to  the  bar  has  thus  enormously 
increased,  no  one  has  any  legal  right  to  become,  or  to  remain,  a  member 
of  any  one  of  the  Inns  of  Court,  still  less  a  legal  right  to  be  called  to  the 
bar.  For  the  Inns  of  Court  are  not  the  subjects  of  the  jurisdiction 
of  the  Courts  of  law,  though,  doubtless,  as  colleges  of  the  great  legal 
university,  which  we  have  seen  to  have  once  existed,  they  are  subject  to 
the  control  of  the  judges  as  visitors  [(see  Neate  v.  Denman,  1874,  L.  R 
18  Eq.  127 ;  43  L.  J.  Ch.  409)].  It  is  said  that  this  has  unquestionably 
been  the  law  from  ancient  times.  We  have,  indeed,  no  evidence  of  any 
attempt  being  made  to  question  this  tiU  the  reign  of  Car.  i.,  when, 
in  1642,  one  Booreman,  a  barrister  of  one  of  the  Temples,  having  been 
expelled,  applied  for  his  writ  of  restitution,  but  it  was  denied  "  because 
there  is  none  in  the  Inn  of  Court  to  whom  the  writ  can  be  directed,  for 
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it  is  no  body  corporate,  but  only  a  voluntary  society,  and  submitting  to 
government ;  and  the  ancient  and  usual  way  of  redress  for  any  grievance 
in  the  Inns  of  Court  was  by  appealing  to  the  judges"  [(see  this  case 
cited  by  Lord  Mansfield  in  B.  v.  Benchers  of  Chxiys  Inn,  1780,  1  Doug. 
254)]. 

No  one  has  any  right,  however,  either  to  be  admitted  as  a  student 
(see  B.  V.  Lincoln's  Inn,  1825,  4  Barn.  &  Cress.  855 ;  28  K.  E.  482);  to  be 
called  to  the  bar  {B.  v.  Grays  Inn,  1780,  Doug.  354);  or  to  be  restored 
if  expelled  (see  Booreman's  case,  1622,  ubi  sujjra). 

Innuendo. — See  Defamation;  Justification. 

Inofficious  Testament. — By  the  Eoman  law  testaments 
might  be  set  aside  as  inojjlciosa,  that  is,  deficient  in  natural  duty,  if  they 
totally  passed  by,  without  assigning  a  good  reason,  any  of  the  testator's 
children ;  but  a  legacy,  however  small,  was  sufficient  to  testify  that  the 
testator  had  not  lost  his  memory  or  reason,  which  otherwise  the  law 
presumed.  Blackstone  (2  Com.  503)  states  that  it  was  a  common  error 
that  this  rule  prevailed  in  English  law  also ;  our  law,  however,  does  not 
presume  either  loss  of  memory  or  reason  although  the  heir  or  next-of- 
kin  are  totally  excluded.    See,  however,  Lunacy  ;  Undue  Influence. 

In  or  About. — A  bequest  of  furniture  and  other  household 
effects  "  in  or  about "  the  testator's  dwelling-house  was  held  to  include 
a  number  of  articles  on  ground  (about  forty  acres)  appertaining  to  the 
house,  such  as  hayricks,  chicken  and  sheep  troughs,  store  pigs,  poultry 
and  carriages  {In  re  Labron,  Johnson  v.  Johnson,  1884,  29  Sol.  J.  147); 
but  with  this  case  should  be  compared  Fitzgerald  v.  Field,  1826,  1  Kuss. 
427 ;  38  E.  K.  162 ;  25  R.  K.  97,  where  a  bequest  of  household  furniture, 
etc.,  and  utensils,  "  in  and  about "  the  testator's  mansion-house  was  held 
not  to  pass  farming  utensils  on  land  occupied  by  the  testator  along  with 
the  mansion-house.  In  Lane  v.  Scivell,  1874,  W.  N.  51,  a  bequest  of  all 
corn  and  other  articles  "  in  or  about "  the  testator's  dwelling-house, 
mill,  and  mill  premises  wais  held  not  to  pass  a  cargo  of  wheat  which  did 
not  in  due  course  of  transit  reach  the  mill  till  some  days  after  the  tes- 
tator's death.  By  a  devise  of  all  his  goods  and  chattels  "  in  and  about " 
the  testator's  house  and  out-houses,  "  running  horses  "  were  held  to  pass 
(Oower  v.  Gawer,  1763,  Amb.  612;  27  E.  R  397).  Where  a  testator 
gave  all  his  residuary  personal  estate  to  his  wife  except  such  parts  as 
should  be  "  in  and  about "  his  house,  which  he  gave  to  his  son,  it  was 
held  that  a  bond  and  cash,  both  found  in  an  iron  chest,  passed  to  the 
wife  and  not  to  the  son  {Jones  v.  Sefton,  1798,  4  Ves.  166 ;  31  E.  R.  85). 

An  allegation  that  something  occurred  "  in  or  about "  a  certain  year 
does  not  limit  the  time  to  the  year  mentioned,  as  the  words  "  in  "  and 
"  about "  so  used  are  not  synonymous  {per  Patteson,  J.,  in  B.  v.  St.  Paid, 
Covent  Garden,  1845,  7  Q.  B.  240). 

As  to  the  meaning  of  "  on,  in,  or  about "  with  reference  to  Work- 
men's Compensation,  see  Employers'  Liability. 

As  to  what  are  matters  "  in  or  about "  an  election  (of  Thames  Con- 
servators), see  B.  V.  Samuel,  [1895]  1  Q.  B.  815. 

Inpenny  and  Outpenny. — Money  paid  by  the  custom 
of  certain  manors  on  the  alienation  by  a  tenant  of  land  within  the 
manor. 

VOL.  VIL  19 
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In  Person. — A  party  to  any  action  or  matter  before  the  Court 
who  conducts  his  own  case,  instead  of  being  represented  by  solicitor  and 
counsel,  is  said  to  appear  in  person.  A  party  may,  if  he  chooses,  thus 
act  for  himself  in  any  matter,  except  on  a  motion  for  a  mandamus, 
which  can  only  be  made  by  a  member  of  the  bar  {Ex  parte  Wason,  1869, 
10  B.  &  S.  580 ;  see  also  B.  v.  Liverpool  {Mayor),  1891,  55  J.  P.  823).  A 
plaintiff  in  person  must,  himself,  sign  the  writ  of  summons  commencing 
his  action  (Order  5,  r.  12).  A  defendant  may  appear  in  person  on  pre- 
sentation of  the  ordinary  form  giving  his  address,  and  address  for 
service,  as  reqiiired  by  the  rules  (see  Appearance).  He  is  not  bound  to 
attend  personally  for  this  purpose,  nor  need  the  praecipe  be  necessarily 
signed  by  him.  Any  person  with  his  authority  may  enter  the  appear- 
ance in  his  name  {Oake  v.  Moorecroft,  1870,  5  Q.  B.  76).  A  third  person, 
however,  so  acting  on  behalf  of  a  defendant  in  person  cannot  take  any 
other  step  in  the  proceedings.  He  cannot,  for  instance,  after  leaving  the 
appearance  for  entry,  send  notice  thereof  to  the  plaintiff  as  required  by 
Order  12,  r.  9,  for  this  is  a  breach  of  the  Solicitors  Act,  1843,  and  is 
contempt  of  Court  {Re  Ainsworth,  [1905]  2  K.  B.  103).  It  was  at  one 
time  thought  that  a  person  who  had  been  admitted  to  sue  in  formd 
pauperis  was  not  entitled  to  be  heard  in  person;  but  where  either 
counsel  or  solicitor  has  not  been  assigned  to  him  {Tucker  v.  Collinson, 
1886,  16  Q.  B.  D.  562 ;  Jacols  v.  Crusha,  [1894]  2  Q.  B.  37),  or,  it  seems, 
where  he  has  dismissed  his  solicitor  {Adams  v.  Adams,  1890,  45  Ch.  D., 
at  p.  428),  he  is  not  precluded  from  appearing  in  person. 

The  next  friend  of  a  plaintiff  cannot  act  in  person,  as  he  is  no  party 
to  the  action  {Be  Corsellis,  1883,  31  W.  R.  414;  Dyke  v.  Stephens,  1885, 
30  Ch.  D.  189 ;  Scott  v.  Consolidated  Bank,  1893,  W.  K  56).  He  can- 
not, therefore,  issue  the  writ  in  person,  but  is  bound  to  employ  a 
solicitor. 

The  same  rule  applies  to  the  guardian  ad  litem  of  a  defendant  under 
disability,  and  for  the  same  reason.  He  cannot  enter  an  appearance  in 
person  on  behalf  of  a  defendant  under  disability,  because  he  is  not  a 
solicitor,  and  he  cannot  appear  for  himself  because  he  is  not  a  party. 
Moreover,  in  the  case  of  a  guardian  ad  litem  of  an  infant  defendant, 
Order  16,  r.  18,  provides  that  "  the  solicitor  applying  to  enter  such  appear- 
ance, shall  make  and  file  an  affidavit "  as  to  the  fitness  of  the  proposed 
guardian,  and  that  he  has  no  adverse  interest.  The  person  who  enters 
the  appearance  must  therefore  be  the  solicitor  of  the  infant  defendant, 
for  he  alone  can  obtain  the  appointment  of  the  guardian  ad  litem;  and 
though  a  guardian  ad  litem  may  be  a  solicitor,  he  must  be  represented 
as  guardian  by  another  solicitor  acting  on  his  instructions  as  solicitor 
for  the  party  under  disability. 

Neither  a  next  friend,  nor  a  guardian  ad  litem  can  appear  in  person 
in  Court  {Be  Hurst,  1891,  36  Sol.  J.  41 ;  Murray  v.  Sitwell,  [1902] 
W.  N.  119;  Be  Berry,  [1903]  W.  N.  125). 

A  party  in  person  must  be  an  individual.  A  corporation  aggregate, 
although  in  many  respects  having  the  rights  and  liabilities  of  an  indi- 
vidual, cannot  sue  or  defend  in  person,  but  must  employ  a  solicitor 
{In  re  London  County  Council  and  Loiidon  Tramways  Co.  Arbitration, 
1897,  13  Times  L.  E.  254,  in  which  the  Court  refused  to  hear  the  chair- 
man of  the  company  last  named). 

In  Personam. — Actions  under  the  common  law  were  classi- 
fied as  real,  personal,  and  mixed  (Stephen,  Bleading,  7th  ed.,  4).     Most 
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real  and  mixed  actions  were  abolished  in  1833  (3  &  4  Will.  iv.  c.  27) 
and  1852  (15  &  16  Vict.  c.  76),  and  the  procedure  of  those  which 
remained  was  in  1860  assimilated  to  that  in  personal  actions  (23  &  24 
Vict.  c.  126).  Under  the  Judicature  Acts  real  and  mixed  actions  have 
wholly  disappeared. 

In  Courts  of  equity  all  proceedings  were  theoretically  in  personam. 
The  Court  acted  by  injunction  and  committal  for  disobedience  of  its 
orders,  and  not  by  the  process  of  common  law  execution  on  the  property 
of  the  defendant.  And  under  the  present  procedure  all  actions  in  the 
High  Court  are  actions  in  personam,  except  certain  proceedings  in  rem 
under  the  Admiralty  jurisdiction  (Dicey,  Conflict  of  Laws,  265). 

An  action  in  personam  is  distinct  from  a  personal  action,  both  in  the 
sense  in  which  that  term  is  used  in  the  maxim  "  actio  personalis  moritur 
cum  persond,"  and  in  its  sense  at  common  law,  which  was  an  action  to 
recover  personal  property,  or  to  enforce  a  contract  or  recover  damages 
for  its  breach,  or  to  recover  damages  for  a  tort  (3  Black.  Com.  118.) 

So  far  as  actions  are  concerned,  the  term  "  action  in  personam  "  be- 
longs rather  to  the  Admiralty  Court  than  to  those  of  common  law.  As 
contrasted  with  an  action  in  rem,  it  means  a  proceeding  inter  partes 
before  a  competent  Court,  to  which  the  defendants  have  had  proper 
notice  and  opportunity  of  defence  on  the  merits. 

A  judgment  in  personara  is  one  in  a  personal  action  or  action  in 
personam.  It  is  conclusive  inter  partes,  and  operates  as  an  estoppel  by 
res  judicata  between  them,  but  binds  only  the  parties  or  persons  cited, 
and  their  rights  or  liabilities  with  respect  to  the  subject-matter  in 
dispute  (Sirdar  Curdyal  Sinrjh  v.  Rajah  of  Faridkote,  [1894]  A.  C.  670 ; 
Ballantyne  v.  Mackinnon,  [1896]  2  Q.  B.  455,  462).  See  Estoppel; 
Foreign  Judgments. 

In  Port.— See  Port. 

In  Posse. — Possibility  of  being,  as  opposed  to  in  esse  (q.v.),  in  a 
atate  of  being.  A  child  en  ventre  sa  nUre  is  a  child  in  posse,  but  the  law 
regards  it  as  in  esse  for  all  purposes  which  are  for  its  benefit  {Doe  d. 
-Clarke  v.  Clarke,  1795,  2  Black.  H.  399;  3  R.  R.  430). 

In  Possession. — See  Possession. 

In  Pursuance.— See  Pursuance. 

Inquest. — See  Coroner. 

Inquest  of  Office. — See  Office,  Inquest  of. 

Inquiry,  Court  of. — See  Military  Courts. 

Inquiry  (Writ  of). — Definition. — The  writ  of  inquiry  is  a 
judicial  writ  (Tidd's  Prac,  9th  ed.,  p.  570 ;  Jacob's  Diet.,  1772,  tit. "Writ 
of  Inquiry";  Chitty's  Arch.,  14th  ed.,  1331)  of  some  antiquity,  which 
issues  after  an  interlocutory  judgment  for  damages.  But  though  it  is 
defined  as  a  judicial  writ,  it  is  further  described  as  "  a  mere  inquest  of 
office  to  inform  the  conscience  of  the  Court ;  who,  if  they  please,  may 
assess  the  damages  themselves  with  the  assent  of  the  plaintiff,  or  direct 
them  to  be  assessed  by  the  proper  olticer  "  (Tidd's  Prac.,  9th  ed.,  1828, 
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p.  570).  The  practice  under  the  old  common  law  has  not  been  materially 
departed  from  down  to  the  present  time.  When  a  plaintiff  had  estab- 
lished his  right  to  recover  some  amount  which  remained  to  be  ascertained, 
whether  by  judgment  in  default,  or  otherwise,  the  completion  of  the 
action  could  be  referred  to  a  sheriff  by  writ  of  inquiry,  or  to  a  Master,  or 
prothonotary  by  order,  or  to  any  judge  of  the  Court.  This  was  regarded 
as  a  reference  for  trial  of  all  that  remained  to  be  tried  of  the  action. 
The  right  to  recover  having  been  established,  the  quantum  alone 
remained  to  be  ascertained.  The  Court  retained  its  power  over  the 
proceedings,  including  the  power,  for  good  cause,  to  set  aside  the  finding. 
The  practice  is  substantially  the  same  to-day. 

The  Interlocutory  Judgment. — If  an  interlocutory  judgment  is  entered 
against  all  the  defendants  sued,  a  writ  of  inquiry  issues  at  once.  If, 
however,  there  are  several  defendants,  an  interlocutory  judgment  against 
one  or  some  of  them  does  not  entitle  the  plaintiff  to  proceed  immediately 
to  assess  his  damages  under  the  judgment,  either  by  writ  of  inquiry  under 
Order  13,  r.  5,  or  Order  27,  r.  4,  or  by  reference  to  an  official  referee  or 
a  Master  under  Order  36,  r.  57.  There  can  be  only  one  assessment  in 
the  action  (see  judgment  of  Maule,  J.,  in  Field  v.  Pooley,  1842,  3  Man. 
&  G.  756).  Therefore,  although  the  interlocutory  judgment  is  final  aa 
to  the  right  to  recover,  and  interlocutory  only  as  to  the  amount  (3  Black. 
Com.  397),  it  does  not  authorise  the  issue  of  a  writ  of  inquiry  or  any 
other  mode  of  assessment  until  all  the  defendants  are  subject  to  judg- 
ment, and  one  general  assessment  can  be  made.  See  Annual  Practice^ 
Order  13,  r.  6  {n). 

Issue  of  Writ. — The  writ  of  inquiry  issues  (a)  on  an  interlocutory 
judgment  in  default  to  assess  the  amount  of  damages  recovered,  or  in 
detinue  the  value  of  the  goods  (see  Execution,  Writ  of  Delivery),  or  on 
any  judgment,  however  obtained,  which  leaves  an  amount  recovered  to- 
be  ascertained  by  assessment ;  (h)  to  inquire  into  the  truth  of  breaches, 
suggested  after  judgment  in  default  of  appearance  on  a  bond  within 
8  &  9  Will.  III.  c.  11,  and  to  assess  the  damages  (see  E.  S.  C,  Order  13, 
r.  14;  3  &  4  Will.  iv.  c.  42,  s.  16;  Mather's  Sheriff  laiv,  2nd  ed.,  1903,. 
p.  500 ;  Annual  Practice,  Order  13,  r.  14,  note) ;  and  (c)  under  the  Tithe- 
Act,  1836,  6  &  7  Will.  IV.  c.  71,  s.  82,  and  the  Tithe  Act,  1891,  54  Vict.. 
c.  8,  to  assess  the  arrears  of  tithe  rent-charge. 

In  the  cases  of  {a)  and  (5)  the  writ  issues  without  order,  on  the  inter- 
locutory judgment.  In  the  case  of  (c)  an  order  is  necessary.  The  Act. 
last  mentioned  provides  that  payment  of  tithe  rent -charge  shall  be 
enforced  against  the  owner  by  proceedings  in  the  County  Court,  and 
applications  in  the  High  Court  are  now  extremely  rare.  When  such  are- 
necessary  the  order  for  writ  of  inquiry  is  made  ex  parte  to  a  Master  on 
an  affidavit.  For  forms  of  affidavit,  order  for  issue  of  the  writ,  and  of 
the  writ  of  inquiry  applicable  to  such  cases,  see  Chitty's  Forms,  13th  ed.,. 
pp.  687,  688. 

To  whom  Directed. — In  the  absence  of  any  order  to  the  contrary,  the 
writ  is  directed  to  the  sheriff  of  the  county  in  which  the  action  would 
have  been  tried.  Order  36,  r.  1  (July  1902),  provides  that  in  "every 
action  in  every  Division  the  place  of  trial  shall  be  fixed  by  the  Court  or 
a  judge."  This  provision  has  cast  some  doubt  on  the  direction  of  a  writ. 
of  inquiry,  for  the  execution  of  that  writ  has  been  always  treated,  and 
is  still  regarded,  as  the  trial  of  the  action  ( William  Radam's  Microbe,, 
etc.,  Co.,  Ltd.,  V.  Leather,  [1891]  1  Q.  B.  85,  C.  A.).  Prior  to  that  rule  the 
plaintiff  fixed  the  place  of  trial  by  his  statement  of  claim,  and  the  above^ 
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rule  seems  to  deprive  him  of  this  right.  But  it  only  applies  to  trial  of 
actions  or  matters  in  the  High  Court,  and  not  to  assessments  before  the 
sheriff.  On  default  judgments  the  plamtifif  must  direct  the  writ  to  the 
sheriff  of  the  county  which  he  considers  would  be  the  most  convenient, 
and  which,  if  the  defendant  had  appeared,  he  would  have  asked  the 
Court  to  fix  as  the  place  of  trial.  In  other  cases  he  must  direct  the 
writ  to  the  sheriff'  of  the  county  in  which  the  action  has  been  tried,  or 
in  which  the  place  of  trial  has  been  fixed  by  order.  In  special  circum- 
stances the  Court  may  order  it  to  be  executed  before  a  judge  of  the 
High  Court  in  London  or  Middlesex,  or  before  a  judge  of  assize,  in  which 
case  the  judge  acts  as  an  assistant  to  the  sheriff",  and  the  latter  is  required 
to  return  the  writ  (Chitty's  Arch.,  14th  ed.,  1333 ;  Tidd's  Prac.,  576).  An 
order  for  the  execution  of  the  writ  before  a  judge  is  obtained  on  summons 
before  a  Master,  and  will  only  be  made  where  a  difficult  point  of  law,  or 
question  of  evidence,  is  likely  to  arise  (Chitty's  Arch.,  1333).  Form  of 
order,  Chitty's  Forms,  p.  673. 

The  writ  should  be  indorsed  with  a  memorandum  of  the  day  on 
which  it  is  to  be  executed ;  and  left  with  the  sheriff  at  least  two  days 
(country)  or  one  day  (London  and  Middlesex)  before  the  day  named  for 
execution  (Chitty,  Arch.,  14th  ed.,  1332). 

Notice  of  Inquiry  before  Sheriff. — Where  personal  service  of  notice  of 
the  inquiry  before  the  sheriff  can  be  conveniently  effected,  it  should  be 
so  served,>^but  personal  service  is  no  more  necessary  than  it  is  in  the  case 
of  service  of  notice  of  trial.  If  the  defendant  has  appeared  in  the 
action  the  notice  must  be  served  at  the  address  for  service.  Where  the 
defendant  is  in  default  of  appearance,  it  may  be  served  by  filing  in 
default  under  Order  67,  r.  4.  Inasmuch,  however,  as  the  defendant  to 
an  action  claiming  damages  is  entitled  to  allow  judgment  to  go  by  default 
without  prejudice  to  his  right  to  be  heard  in  mitigation  of  damages,  it 
is  usual  to  require  a  copy  notice  of  the  inquiry  to  be  also  left  at  his 
residence,  or  last  known  place  of  abode. 

Forms  of  Writ. — The  only  form  of  writ  of  inquiry  prescribed  by  the 
Kules  of  the  Supreme  Court,  1883  (App.  J.,  No.  8),  is  as  follows : — 

Title  of  Action. 

Edward  the  Seventh,  by  the  grace  of  God,  &c.,  to  the  sheriff  of 
,  greeting : 

Whereas  it  has  been  adjudged  that  the  plaintiff  recover  against  the 
defendant  damages  to  be  assessed 

Therefore  we  command  you,  that  by  the  oaths  of  twelve  good  and 
lawful  men  of  your  bailiwick  you  inquire  what  damages  the  plaintiff  is 
entitled  to  recover  under  the  said  judgment  [or  what  is  the  value  of  the 
said  goods,  and  what  damages  the  plaintiff  has  sustained  by  reason  of 
the  detention  thereof],  and  that  forthwith  thereafter  you  send  the 
inquisition  which  you  shall  take  thereupon  to  our  said  Court,  under 
your  seal,  and  the  seals  of  those  by  whose  oaths  you  take  the  inquisition, 
together  with  this  writ. 

Witness,  &c. 

This  writ  was  issued  by,  &c. 

The  defendant  is  a  ,  and  resides  at  in  your 

bailiwick. 
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Formerly  the  forms  of  this  writ  were  numerous  and  lengthy  (see 
Tidd's  Forms,  1840,  206-210),  setting  out  in  part  the  contents  of  the 
judgment.  Some  of  these  forms,  adapted  to  modern  procedure,  are  given 
in  Chitty's  Forms,  13th  ed.,  pp.  651,  681,  688 ;  and  in  Mather,  Shenjf 
Law,  2nd  ed.,  502,  503,  but  the  statutory  form  given  above,  with  the 
parenthetical  addition  which  we  have  made,  is  found  in  practice  to 
answer  all  purposes.  Its  terms  import  the  judgment,  which  contains 
the  particulars  necessary  to  indicate  the  nature  of  the  assessment.  As 
stated  above,  there  was  always  power  to  order  the  inquiry  to  be  taken 
before  a  judge,  and  that  power,  no  doubt,  still  exists.  A  form  of  writ 
of  inquiry  to  be  executed  before  a  judge  is  given  in  Chitty's  Forms, 
p.  652.  Such  a  contingency,  however,  is  unlikely  to  arise  under  the 
existing  procedure,  for  cases,  which  prior  to  the  Judicature  Acts  would 
have  been  sent  to  a  judge,  would  now  be  sent  to  one  of  the  official 
referees  or  to  a  Master. 

Proceedings  on  the  Inquiry. — An  inquiry  pursuant  to  a  writ  of  inquiry 
is  subject  to  Order  36,  rr.  14,  15,  19,  34,  35,  36,  and  37.  The  sheriff  is 
commanded  by  the  writ  to  hold  the  inquiry  with  a  jury  of  "twelve  good 
and  faithful  men"  of  his  bailiwick.  A  special  jury  may  be  ordered 
{Price  V.  Williams,  1836,  5  Dowl.  P.  C.  160).  It  is  not  competent  to 
the  defendant  to  controvert  anything  but  the  sum  in  demand  (Ch-een 
V.  Hearne,  1789,  3  Term  Eep.  301 ;  De  Gaillon  v.  Z'Aigle,  1799,  1  Bos. 
&  Pul.  368 ;  Stephens  v.  Fell,  1834,  2  Dowl.  P.  C.  629).  Por  procedure 
generally,  see  Mather's  Sheriff  Law,  500-516 ;  and  as  to  evidence  on  the 
inquiry,  see  ihid.,  p.  508-511,  and  cases  there  collected. 

Return  of  the  Writ. — The  liability  of  a  sheriff"  to  return  the  writ  is 
the  same  in  the  case  of  a  writ  of  inquiry  as  in  the  case  of  any  other 
writ,  and  his  failure  to  do  so  renders  him  liable  to  the  same  penalties 
(Chitty's  Arch.,  1338 ;  Mather,  513).  The  return,  with  the  inquisition 
annexed,  is  filed  in  the  Central  Office,  and,  in  the  absence  of  any  stay 
of  execution  by  the  sheriff"  in  his  indorsement  of  the  writ,  final  judgment 
may  be  entered  without  order  for  the  amount  found  due.  For  form  of 
inquisition,  see  Chitty's  Forms,  685 ;  Mather,  514. 

Assessment  under  Order  in  lieu  of  Writ  of  Inquiry. — Where  "the 
amount  of  damages  sought  to  be  recovered  is  substantially  a  matter  of 
"  calculation,"  the  plaintiff  may  apply  by  summons,  under  Order  36,  r.  57, 
for  a  reference  to  an  official  referee  or  a  Master.  Where  there  are  several 
defendants,  the  same  rule  applies  as  in  the  case  of  a  writ  of  inquiry : 
there  must  be  only  one  reference  for  assessment  against  all  the  defendants 
{Field  V.  Pooley,  1842,  3  Man.  &  G.  756).  The  words  "substantially  a 
matter  of  calculation  "  in  Order  36,  r.  57,  are  taken  from  the  Common 
Law  Procedure  Act,  1852,  s.  94.  Prior  to  that  Act  assessments  by 
the  Masters  were  restricted  to  matters  of  pure  calculation.  For  a  list 
of  these,  see  Holdipp  v.  Otway,  1681,  2  Wms.  Saund.  107  (2),  note. 
Under  the  Common  Law  Procedure  Act  the  discretion  to  refer  assess- 
ments to  the  Masters  was  exercised  more  freely  (see  Day's  Common 
Law  Procedure  Acts,  4th  ed.,  122).  These  references  may  now  be  made 
either  to  an  official  referee  or  a  Master. 

Inquisition.  —  See  Coronee ;  Lunacy ;  Inquiry ;  Writ  of ; 
Sheriff. 

In  re — In  the  matter  of.  This  phrase  is  much  used  in  certain 
legal  proceedings,  particularly  in  Chancery  and  bankruptcy  matters 
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which  are  not  begun  by  action  in  the  ordinary  way,  to  indicate  the 
particular  estate  or  matter  which  is  the  subject  of  litigation. 

In  Receipt. — The  expression  "in  receipt  of  the  profits  of  any 
land  "  is  used  in  the  Real  Property  Limitation  Act,  1833  (see  ss.  3,  7, 
8,  and  9),  in  conjunction  with  the  words  "in  possession  of  the  land,"  "to 
denote  not  the  receipt  of  rent  from  a  tenant,  but  the  receipt  of  the  actual 
proceeds  of  the  land ;  and  the  words  were  no  doubt  introduced  to  prevent 
any  question  arising  where  the  owner,  although  he  received  the  profits, 
did  not  actually  occupy  the  land  "  (Sugden,  Real  Property  StaUites,  2nd 
ed,  47). 

In  regCUlar  turn. — Charter-parties,  especially  those  relating 
to  the  coal  trade,  sometimes  provide  that  the  ship  is  to  be  loaded 
or  unloaded  "  in  turn "  or  "  in  regular  turn,"  and  that  demurrage  or 
detention  shall  not  be  reckoned  except  from  the  time  of  her  getting  her 
turn  (see  Demurrage).  What  in  "  turn"  or  in  "  regular  turn"  means  in 
the  particular  charter-party  generally  depends  on  the  regulations  or 
practice  of  the  particular  port ;  and  evidence  of  these  may  be  given  in 
order  to  explain  the  contract.  It  makes  no  difference  that  such  regula- 
tions or  practice  are  unknown  to  the  shipowner,  for  he  should  know 
them.  Thus  where  a  cargo  of  coal  was  sold  to  the  French  Government 
at  Algiers,  and  detention  days  were  "  to  run  from  the  time  of  the 
ship  being  ready  to  unload  and  in  turn  to  deliver,"  and  the  French 
Government,  by  their  regulations  there,  only  discharged  one  ship  at 
a  time,  and  the  ship  was  consequently  delayed,  the  shipowner,  though 
ignorant  of  the  consequences  of  the  contract  made  by  the  charterer,  wa» 
not  allowed  to  recover  for  the  delay  {Robertson  v.  Jack^m,  1845,  2  C.  B. 
412 ;  69  K.  R.  490).  Similarly  where  a  sailing  vessel  was  chartered  to 
go  for  coal  to  "Whitehaven,  and  by  the  charter-party  "  regular  turn  was 
to  be  allowed  the  merchant  for  loading  "  there,  and  a  delay  arose  owing 
to  the  fact  that  by  the  practice  of  the  only  colliery  at  Whitehaven 
steamers  were  given  precedence  over  sailing  vessels  though  the  latter 
had  arrived  before  them,  and  the  ship  was  thus  postponed  to  several 
steamers  which  arrived  after  she  did,  it  was  held  that  the  fact  of  the 
shipowner  being  ignorant  of  this  practice  was  immaterial,  and  that  the 
ship  had  been  loaded  "  in  regular  turn  "  {King  v.  Hinde,  1883,  Ir.  L.  R.  12 
C.  L.  113).  Thus  in  tlie  case  of  a  ship  loading  at  Newcastle  the  words 
"in  regular  terms  of  loading"  were  held  to  mean  "that  turn  which 
according  to  the  custom  and  practice  of  the  place  the  ship  should  be 
entitled  to  have,"  and  evidence  of  such  practice  was  admitted  {Lddemann 
V.  Schidtz,  1853,  23  L  J.  C.  P.  17).  But  if  the  practice  of  the  port,  as 
regards  turns,  is  not  established  or  known,  the  charterer  who  has  to 
load  "  in  regular  turn  "  can  excuse  delay  though  caused  by  a  practice 
of  the  port  to  give  ships  their  turn  by  their  order  of  entry  in  a  "  turn 
book,"  and  not  by  order  of  readiness  {Lawson  v.  Bumess,  1862, 1  H.  &  C. 
396).  And  when  evidence  has  been  oftered  to  explain  "  a  cargo  of  coke 
to  be  loaded  in  regular  turn  "  of  a  custom  of  the  port  of  Sunderland,  by 
which  the  shipowner  had  to  wait  till  a  manufacturer  of  coke,  not  named 
in  the  charter,  had  supplied  all  ships  entered  in  his  turn  book,  if  his 
name  was  given  when  the  contract  was  made,  and  he  made  reasonable 
despatch,  it  has  been  rejected  {Hudson  v.  Clementson,  1856,  18  C.  B.  213). 
To  load  cargo  "  in  regular  turn  from  a  colliery  "  primd  facie  means 
regular  turn  of  the  port  of  loading,  but  may  be  shown  by  evidence  to  mean 
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the  regular  turn,  not  arrival  in  port  {Barque  Quilpue  v.  Brown,  [1904] 
2  K.  B.  264).  "  Being  berthed  in  turn  "  before  loading  (iron  ore)  cargo 
means  in  turn  with  vessels  arriving  with  that  kind  of  cargo  (Stephens  v. 
Macleod,  1891,  19  Sess.  Cas.,  4th  ed.,  38, 45 ;  Carver,  620).  Where  there 
is  more  than  one  shipper  or  consignee  in  a  port,  "  regular  turn  "  is  that 
which  follows  the  custom  of  the  port ;  where  there  is  only  one  shipper 
his  custom  may  be  the  custom  of  the  port  (Abbott,  412). 

If  by  the  contract  the  steamer  is  to  "take  her  turn  with  other 
steamers  and  receive  prompt  despatch,"  and  prompt  despatch  for  loading 
is  not  given  because  of  a  deficiency  of  cargo,  the  charterer  is  liable  for 
the  delay  {Elliott  v.  Lord,  1883,  5  Asp.  63,  P.  C.) ;  while  if  the  ship  loses 
her  turn  owing  to  her  not  being  ready,  whether  her  owner  is  to  blame 
or  not,  the  charterer  is  not  liable  {Taylor  v.  Clay,  1846,  9  Q.  B.  713; 
72  E.  K.  416).  If,  however,  by  the  charterer's  default  the  ship  misses 
her  turn,  and  when  her  next  turn  comes  she  is  not  allowed  to  make  use 
of  it,  because  of  bad  weather,  he  is  liable  for  the  whole  detention  {Jones 
V.  Adamson,  1876,  1  Ex.  D.  60);  and  a  fortiori  where  there  is  a  contract 
to  pay  demurrage  {Tyne  and  Blyth  Sh.  Co.  v.  Leech,  [1900]  2  Q.  B.  12). 

[Authorities. — Carver,  Carriage  by  Sea,  4th  ed.,  1905;  Abbott,  Shipping, 
14th  ed.,  1901.] 

In  rem. — This  term  is  derived  from  the  Koman  law,  but  is  not 
used  in  English  law  in  precisely  the  same  sense  as  in  that  law.  Indeed, 
Bracton  limits  proceedings  in  rem  to  actions  to  obtain  possession  of  a  res, 
by  which  he  understood  real  actions  {de  Legg.  Ang.  f.  439 ;  Bigelow  on 
Estoppel,  42,  43). 

The  term  has  in  English  three  distinct  meanings — (1)  Rights  in  rem 
are  rights  existing  as  against  all  the  world,  such  as  ownership  of  property 
or  right  to  personal  liberty ;  (2)  proceedings  in  rem  ;  (3)  judgments  in 
rem.  An  action  in  rem  is  a  proceeding  to  determine  the  right  to  or  dis- 
position of  a  thing  under  the  control  of  the  Court.  It  does  not  necessarily 
lead  to  a  judgment  in  rem.  In  the  Court  of  Admiralty  as  a  Court  of  the 
civil  law,  proceedings  in  rem  have  always  been  common,  and  in  that 
Court  the  res  means  ship,  tackle,  boats,  or  cargo,  in  a  sense  somewhat 
similar  to  that  of  Roman  law  {Minna  Craig  S.  S.  Co.  v.  Chartered  Mer- 
cantile Bank  of  Lndia  and  China,  [1897]  1  Q.  B.  460 ;  The  Ripon  City, 
[1897]  P.  226 ;  The  Mannheim,  [1897]  P.  13;  The  Theodora,  [1897]  P.  279  : 
The  City  of  Mecca,  [1881]  6  P.  D.  106 ;  Dicey,  Conflict  of  Laws,  pp.  565, 
747).     No  other  action  in  rem  is  now  used  in  English  Courts. 

Proceedings  by  way  of  Eoheign  Attachment  or  Attachment  of 
Goods  (see  Execution)  have  been  described  as  actions  in  rem ;  but  they 
are  in  substance  proceedings  in  personam  to  compel  submission  and 
appearance  {Bold  Buccleugh,  1851,  7  Moo.  P.  C.  267,  282;  13  E.  R.  884; 
Dicey,  Conflict  of  Laws,  p.  427),  and  the  judgment  in  such  proceedings 
is  certainly  not  a  judgment  in  rem. 

A  judgment  in  rem  is  a  judgment  whereby  the  Court  adjudicates 
upon  the  title  to  or  the  right  to  the  possession  of  property  within  the 
control  of  the  Court,  and  disposes  of  the  res,  and  not  merely  of  the 
interest  which  any  person  may  have  therein.  If  pronounced  by  a  com- 
petent Court  it  is  not  only  internationally  valid,  but  is  binding  not 
merely  inter  partes  but  inter  omnes,  i.e.  binds  all  persons  whatsoever, 
whether  parties  to  the  proceedings  or  not  {Castrique  v.  Imrie,  1870, 
L.  R.  4  H.  L.  414).    See  Foreign  Judgments;  Estoppel. 

Under  English  law  the  following  kinds  of  judgments  are  regarded 
as  to  some  extent  judgments  in  rem : — 


INSOLVENCY  297 

(1)  Judgments  in  Admiralty  actions  in  rem,  such  as  salvage,  collision, 
bottomry,  or  forfeiture  {Castrique  v.  Inirie,  1870,  L.  R  4  H,  L.  414,  429; 
Bold  Buccleugh,  1851,  7  Moo.  P.  C.  267;  13  E.  R  884;  cp.  Ballantyne 
V.  Mackinnon,  [189 Q]  2  Q.  B.  455).  See  Admikalty  Action;  Arkest 
OF  Ship;  Bottomry;  Collisions  at  Sea;  Salvage;  Limitation  of 
Liability.  Where  property  which  might  have  been  the  subject  of  an 
action  in  rem  under  Admiralty  jurisdiction  has  been  sold  by  a  private 
person,  there  is  no  right  of  action  in  rem  against  the  proceeds  of  sale  in 
the  hands  of  such  person  (The  Optima,  1906,  74  L.  J.  P.  94;  93  L.  T. 
68 ;  10  Asp.  M.  C.  147).  Sec.  1  of  the  Public  Authorities  Protection 
Act,  56  &  57  Vict.  c.  61,  does  not  apply  to  an  Admiralty  action  in  rem 
{The  Burns,  [1907]  P.  137). 

(2)  Sentences  in  prize  causes  (Ballantyne  v.  Mackinnon,  s^tp.,  at  p.  463). 
As  to  (1)  and  (2)  the  rule  is  established  beyond  controversy  (Stringer 

V.  English  and  Scottish  Mariiie  Insur.  Co.,  1869,  L.  E.  4  Q.  B.  676). 

(3)  Decisions  in  revenue  causes. 

(4)  Judgments  in  probate  actions,  so  far  as  they  determine  domicile. 
In  Concha  v.  Concha,  1886,  11  App.  Cas.  541,  it  was  decided  that  such 
a  judgment  is  conclusive  only  as  to  the  validity  of  the  will  under 
English  law. 

(5)  Decisions  on  questions  of  personal  status,  viz. : — 

(a)  Divorce ;  but  not  decrees  in  jactitation  of  marriage  (see  Foreign 
Divorce). 

{b)  Legitimacy  (Bracton,  de  Legg.  Ang.  f.  420).  This  is  now  really 
regulated  by  the  Legitimacy  Declaration  Act,  1858,  21  &  22  Vict.  c.  93; 
but  see  sec.  8,  and  Legitimacy. 

(c)  Pedigree. 

(d)  Poor-law  settlement.    See  Poor  Law. 

(e)  Outlawry  or  attainder  (Co.  Litt.  128  (a),  352  (b)). 

Neither  (4)  nor  (5)  have  really  anything  to  do  with  judgments 
in  rem.  They  relate  merely  to  personal  status  or  domicile,  and  there 
is  no  res  to  adjudicate  about. 

[AiUhorities. — Bigelow  on  Estoppel  (1886) ;  Westlake,  Friv.  Int.  Law, 
4th  ed.  (1905);  Dicey,  Conjiict  of  Laws ;  Anmuil  Practice  ;  Williams  and 
Bruce,  Admiralty  Pradice  (1902).] 

Inrolment. — See  Enrolment. 

Insa.ni'ty. — The  legal  aspects  of  insanity  are  discussed  in  the 
articles  Asylums  and  Lunacy.  For  the  medical  aspects  of  the  subject, 
in  so  far  as  these  are  of  any  legal  importance,  see  Medical  Juris- 
prudence. 

I  nsol  VCncy . — The  condition  of  a  person  who  is  unable  to  pay  his 
debts  in  full.  Prior  to  the  Bankruptcy  Act,  1861,  insolvent  non-traders 
could  only  obtain  relief  and  discharge  from  prison  by  petition  to  the 
Insolvent  Debtors  Court.  All  the  insolvent's  property  (with  certain 
exceptions)  had  to  be  surrendered,  and,  in  addition,  a  warrant  of  attorney 
had  to  be  executed  authorising  judgment  to  be  entered  up  against  him 
for  the  amount  of  his  unsatisfied  debts,  upon  which  execution  might  at 
any  time  be  issued  on  its  appearing  that  he  had  available  assets.  The 
Act  of  1861,  however,  abolished  the  Insolvent  Debtors  Court,  and  ex- 
tended the  law  of  bankruptcy  to  non-traders,  although  it  was  not  till  the 
Bankruptcy  Act,  1883,  that  the  acts  of  bankruptcy  (see  Bankruptcy) 
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were  made  the  same  for  traders  and  non-traders  alike.  Under  the  Act 
of  1883,  s.  125,  the  estate  of  a  deceased  insolvent  may  be  administered 
in  bankruptcy.  See  Bankruptcy,  Vol.  II.  As  to  Voluntary  Settle- 
ments by  an  Insolvent  see  Bankruptcy,  Vol.  II.  p.  40,  and  Fraudulent 
Conveyance,  Vol.  V.  What  is  insolvency  in  the  case  of  a  company  for 
the  purposes  of  winding-up  is  defined  by  sec.  80  of  the  Companies  Act, 
1862. 

Inspection  of  Documents. — See  Discovery;  Docu- 
ments; Exhibit;  Interrogatories. 

Inspection  of  Lights.— By  sec.  420  of  the  Merchant 
Shipping  Act,  1894,  a  surveyor  of  ships  (see  Surveyor  of  Ships)  may 
inspect  any  ship,  British  or  foreign,  for  the  purpose  of  ascertaining  that 
it  is  properly  provided  with  lights  and  the  means  of  making  fog  signals, 
in  conformity  with  the  collision  regulations.  If  required  by  the  owner, 
such  surveyor  is  to  be  accompanied  by  some  person  on  behalf  of  the 
owner.  If  the  result  of  this  inspection  is  unsatisfactory,  the  surveyor 
is  to  give  notice  to  the  master  or  owner  in  writing,  pointing  out  the 
deficiency,  and  also  what  is  requisite  in  order  to  remedy  the  same. 
Such  notice  is  to  be  communicated  to  the  chief  officer  of  customs  at  any 
port  where  the  ship  seeks  to  obtain  a  clearance  or  transire,  and  the  ship 
is  to  be  detained  until  the  defect  complained  of  has  been  remedied. 
Power  is  given  to  the  owner  to  appeal  to  the  Court  of  Survey  (see 
Survey,  Court  of)  for  the  port  or  district  where  the  ship  is  lying 
against  the  refusal  of  a  certificate  that  the  supply  of  lights  and  fog 
signals  is  satisfactory. 

For  the  fees  chargeable  for  such  inspection,  see  the  Sixteenth 
Schedule  to  the  Act. 

Inspection  of  Property.— By  E.  S.  C.  1883,  Order  50, 
r.  3,  the  Court  or  a  judge  may,  upon  the  application  of  any  party  to 
a  cause  or  matter,  make  an  order  for  the  inspection  of  any  property 
or  thing  which  is  the  subject  of  litigation,  and  may  for  that  purpose 
authorise  any  person  to  enter  upon  or  into  any  land  or  building  in 
the  possession  of  any  party  before  the  Court ;  the  provisions  of  this 
rule  apply  to  inspection  by  a  jury  (r.  5).  The  judge  (r.  4),  or  a  referee 
(Order  36,  r.  48),  may  also  inspect  any  property  or  thing  concerning 
which  any  question  has  arisen.  An  application  for  inspection  under 
r.  3,  if  made  by  the  plaintiff,  may  be  made  after  notice  to  the  defendant 
at  any  time  after  the  issue  of  the  writ  of  summons,  and  if  by  any  other 
party  then  a  notice  to  the  plaintiff  and  at  any  time  after  appearance  by 
the  party  making  the  application  (r.  6). 

In  considering  the  language  of  r.  3  providing  for  an  order  being  made 
upon  the  application  of  any  party,  the  rights  and  position  of  the  parties 
have  to  be  looked  at.  So  inspection  cannot  be  granted  to  one  defendant 
of  property  belonging  to  another  defendant  when  there  is  no  right  in 
question  between  them  {Shaw  v.  Smith,  1886,  10  Q.  B.  D.  193). 

It  must  be  shown  that  the  property  sought  to  be  inspected  is  in 
the  possession,  custody,  or  power  of  the  party  against  whom  the  applica- 
tion is  made  {Garrard  v.  Edge,  1889,  37  W.  K.  501). 

Under  the  rule  the  Court  has  power  to  make  an  interlocutory  order 
before  trial  giving  liberty  to  a  plaintiff  to  enter  on  land  belonging  to  the 
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plaintiff  and  make  excavations  necessary  for  the  purpose  of  inspection 
{Lumb  V.  Beaumont,  1884,  27  Ch.  D.  356). 

The  power  of  ordering  inspection  is  not  limited  to  ordering  it  within 
the  jurisdiction.  So,  where  witnesses  were  to  be  examined  on  commis- 
sion out  of  the  jurisdiction,  the  subject-matter  of  the  action  was  ordered 
to  be  sent  out  of  the  jurisdiction  for  the  purpose  of  identification  by  the 
witnesses  {Chaplin  v.  Patrick,  [1898]  2  Q.  B.  160). 

As  to  inspection  by  a  surveyor  appointed  by  the  Court  to  inspect 
premises  the  subject-matter  of  an  action  for  infringement  of  ancient 
lights,  the  observations  of  Lord  Macnaghten  in  Colls  v.  Home  and 
Colonial  Stoi^es,  Limited,  [1904]  A.  C.  179,  at  p.  192,  may  be  usefully 
consulted ;  and  see  Abbott  v.  Holloway,  [1904]  W.  N.  179. 

Admiralty. — As  to  inspection  by  the  Trinity  Brethren,  see  the 
Admiralty  Court  Act,  1861,  24  Vict.  c.  10;  TJie  Duke  of  Buccleuch, 
[1889]  15  P.  D.  86. 

Patent  Actions. — As  to  inspection  in  actions  for  mfringement  of 
patent,  see  the  Patents,  Designs  and  Trade  Marks  Act,  1883,  46  &  47 
Vict.  c.  57,  8.  30. 

Costs. — The  costs  of  inspection  are  in  the  discretion  of  the  Court 
{Mitchell  V.  Barley  Main  Colliery  Co.,  1883, 10  Q.  B.  D.  457).  They  may 
be  allowed  even  though  the  inspection  be  made  by  agreement  between 
the  parties  and  not  by  order  under  the  rule  {Ashworth  v.  English  Card 
Clothing  Co.,  [1904]  1  Ch.  702). 

[See  The  Annual  Practice,  notes  to  Order  50 ;  Daniell's  Chancery 
Practice,  7th  ed.,  pp.  1529-1543;  Daniell's  Chancery  Forms,  5th  ed., 
pp.  948-951 ;  Seton's  Judgments  and  Orders,  6th  ed.,  p.  97 ;  Chitty's 
ArcKbold's  Practice,  14th  ed.,  pp.  527-530 ;  Chitty's  King's  Bench  Forms, 
13th  ed.,  pp.  224-228]. 

Inspection  of  Ships. — By  the  Merchant  Shipping  Act, 
1894,  the  Board  of  Trade  is  empowered  to  appoint  inspectors  to 
report  to  them  (a)  upon  the  nature  and  causes  of  any  accident  or 
damage  to  a  ship,  {b)  whether  the  provisions  of  the  statute  or  any 
regulations  made  thereunder  have  been  complied  with,  or  (c)  whether 
the  hull  and  machinery  of  any  steamship  are  sufficient  and  in  good 
condition  (s.  728).  An  inspector  so  appointed  may  board  any  ship  and 
inspect  the  same;  he  may  also  require  such  persons  as  he  thinks  fit 
to  attend  and  be  examined  on  oath  for  the  purposes  of  his  report 
(s.  729).  Persons  refusing  to  attend  are  liable  to  a  fine  not  exceed- 
ing £10,  and  persons  in  any  way  obstructing  an  inspector  are  liable 
to  the  like  penalty  {ibid.  s.  730).  The  powers  of  inspection  of  Board 
of  Trade  officers  extend  to  records  of  boat  drill  (Merchant  Shipping 
Act,  1906,  s.  9). 

Inspection  of  ships  may  likewise  be  made  by  surveyors  appointed 
by  the  Board  of  Trade  (see  Surveyor  of  Ships).  These  surveyors  are 
empowered  to  go  on  board  any  steamship  and  inspect  the  same,  the 
machinery,  boats,  equipment,  etc.;  and  if  the  ship  has  sustained  any 
damage,  or  for  any  other  reason  they  consider  it  necessary,  they  may 
order  her  to  be  taken  into  dock  for  the  purpose  of  having  the  hull 
surveyed.  They  are  required  also  to  inspect  the  accommodation  pro- 
vided for  seamen  on  board  vessels,  to  ascertain  that  it  is  of  the  requisite 
dimensions,  and  properly  ventilated,  lighted,  and  protected  from  weather 
and  sea  (ss.  210,  724-726,  and  Sixth  Schedule,  and  Merchant  Shipping 
Act,  1906,  8.  75). 
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Emigration  officers  are  also  invested  with  power  to  inspect  emigrant 
ships  (Merchant  Shipping  Act,  1894,  ss.  295,  300). 

Medical  Inspection. — The  medical  inspector  of  ships  for  a  port  (an 
officer  appointed  by  the  local  Marine  Board,  or,  where  there  is  no  such 
Board,  by  the  Board  of  Trade,  s.  204,  and  in  British  possessions  he  can 
be  appointed  by  the  Governor)  is  required  to  inspect  the  medical  stores 
with  which  ships  may  require  to  be  provided,  and  for  this  purpose  he  is 
invested  with  the  powers  of  a  Board  of  Trade  inspector  (see  supra).  He 
is  required  to  make  his  inspection  at  least  three  clear  days  before  the 
ship  proceeds  to  sea,  if  reasonable  notice  has  been  given  to  him ;  and  if 
the  result  of  his  inspection  is  satisfactory,  he  cannot  make  a  further 
examination  unless  he  has  reason  to  suspect  that  any  of  the  articles 
inspected  have  been  removed,  injured,  or  destroyed.  If  the  inspection  is 
unsatisfactory,  he  is  required  to  notify  this  to  the  chief  officer  of  customs 
of  the  port  and  to  the  shipmaster  or  owner,  and  the  ship  is  not  allowed 
to  sail  until  a  certificate  has  been  produced  to  such  customs  officer  that 
the  defect  has  been  remedied.  A  penalty  of  £20  is  imposed  for  proceed- 
ing to  sea  without  the  production  of  such  certificate  (Merchant  Shipping 
Act,  1894,  s.  202).  The  provisions  and  water  for  the  crews  of  ships 
trading  or  going  from  the  United  Kingdom  through  the  Suez  Canal,  or 
round  the  Cape  of  Good  Hope  or  Cape  Horn,  are  in  like  manner  to  be 
inspected  (s.  206).  Inspection  of  ships'  provisions  or  water  in  a  British 
ship  may  be  had  on  complaint  to  an  officer  in  command  of  a  ship 
belonging  to  His  Majesty,  British  consul,  superintendent,  or  chief  officer 
of  customs  (s.  198). 

An  inspecting  officer  may  inspect  either  on  board  the  ship  or  before 
shipment  any  provisions  or  water  intended  for  the  use  of  the  crew  of 
any  British  ship  going  from  any  port  in  the  United  Kingdom  for  which 
an  agreement  with  the  crew  is  required,  and  if  these  are  deficient  the 
ship  may  be  detained  till  the  defects  are  remedied  to  his  satisfaction : 
such  inspection  must  be  made  before  shipment  when  practicable  and 
within  48  hours  after  receipt  of  notice  of  their  being  ready  for  inspec- 
tion, with  a  saving  of  power  to  the  inspecting  officer  to  inspect  any 
provisions  or  water  not  named  in  the  notice,  or  to  proceed  on  board  the 
ship  in  order  to  satisfy  himself  that  there  has  been  no  evasion  of  these 
requirements  or  substitution  of  other  provisions  and  water  in  place  of 
those  inspected,  and  in  case  of  deficiency  of  quality,  the  master  is  liable  to 
a  fine  of  £100  unless  he  shows  that  the  responsibility  rests  with  the  owner 
or  agent  or  person  supplying  the  article,  in  which  case  they  are  liable 
(Merchant  Shipping  Act,  1906,  s.  26).  Medical  stores  in  an  emigrant 
ship  are  also  to  be  inspected  by  a  medical  practitioner  appointed  by  the 
emigration  officer  at  the  port  of  clearance  ;  and  until  this  inspection  has 
been  made,  such  ship  is  not  allowed  to  clear  outwards  or  proceed  to  sea 
(1894,  s.  300). 

Medical  inspection  of  seamen  may  also  be  had  on  application  by 
the  owner  or  master  of  a  ship  (s.  203) ;  and  steerage  passengers  and 
crew  have  to  be  inspected  medically  before  the  ship  is  allowed  to 
clear  outwards  or  proceed  to  sea  (s.  306). 

Inspector-General  of  the  Forces.— The  office  of 

Inspector-General  of  the  Forces  was  created  in  1904,  when  that  of 
Commander-in-Chief  was  abolished.  The  War  Office  (Reconstitution) 
Committee,  appointed  in  1903,  had  recommended  that  the  work  of 
inspection,  which  in  theory  had  been  performed  by  the  Commander-in- 
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Chief,  should  be  transferred  to  an  Inspector-General,  who  should  have 
no  executive  or  administrative  functions,  but  whose  duty  it  should  be  to 
report  to  the  governing  body  of  the  Army  upon  its  efficiency.  Accord- 
ingly, by  Order  in  Council  of  the  10th  August,  1904,  the  duties  of  the 
Inspector-General  are  defined  as  being,  "  under  the  orders  and  direction 
of  the  Army  Council,  to  review  generally,  and  to  report  to  the  Army 
Council  on  the  practical  results  of  the  policy  of  that  Council,  and  for 
that  purpose  to  inspect  and  report  upon  the  training  and  efficiency  of 
all  troops  under  the  control  of  the  Home  Government,  on  the  suitability 
of  their  armament  and  equipment,  on  the  condition  of  fortifications  and 
defences,  and  generally  on  the  readiness  and  fitness  of  the  army  for  war." 
On  the  staff  of  the  Inspector-General  are  Inspectors  of  Cavalry,  Horse 
and  Field  Artillery,  Garrison  Artillery,  Engineers,  and  Ordnance  Stores. 
The  Inspector-General  is  also  President  of  the  Selection  Board  which 
makes  recommendations  for  appointments  and  promotions  above  the 
rank  of  captain. 

Inspector  of  IVIinCS.— Under  the  Metalliferous  Mines 
Eegulation  Acts,  1872  and  1875,  and  the  Coal  Mines  Kegulation 
Acts,  1887  to  1896,  a  Secretary  of  State  (in  practice  the  Home 
Secretary)  is  empowered  to  appoint  inspectors  of  mines.  Persons  who 
practise,  or  act  in  partnership  with  those  practising  or  acting,  as  land 
agents,  mining  engineers,  managers,  viewers,  agents,  or  valuers  of  mines, 
or  arbitrators  in  differences  arising  between  owners,  agents,  or  managers 
of  mines,  or  are  otherwise  employed  in  or  about  mines,  are  disqualified 
from  acting  as  inspectors  under  the  Metalliferous  Mines  Acts ;  and  in 
addition  to  these  persons,  the  Coal  Mines  Acts  exclude  miners'  agents 
and  mine-owners. 

Inspectors  are  empowered  to  enter,  inspect,  and  examine  mines  at  all 
reasonable  times,  to  ascertain  that  the  provisions  of  the  Acts  are  com- 
plied with ;  in  particular,  they  are  required  to  see  that  the  ventilation 
of  mines  is  satisfactory,  and,  generally,  to  inquire  as  to  all  matters 
affecting  the  safety  of  persons  employed  in  mines;  they  may  also 
be  directed  to  furnish  special  reports  as  to  explosions  or  accidents 
occurring  in  mines.  If  an  inspector  finds  that  in  any  respect,  not 
expressly  provided  for  by  the  Acts  or  special  rules,  a  mine  is  dangerous, 
he  may  notify  the  mine-owner,  or  agent  of  tlie  same,  and  require  him  to 
remedy  the  defect ;  if  this  requisition  is  not  forthwith  complied  with, 
the  inspector  is  required  to  report  the  circumstance  to  the  Secretary  of 
State ;  but  the  mine-owner  or  agent,  if  he  objects  to  deal  with  the  matter 
complained  of  as  required  by  the  inspector,  may,  within  twenty  days' 
after  the  receipt  of  the  inspector's  notice,  appeal  to  the  Secretary  of 
State,  whereupon  the  matter  falls  to  be  dealt  with  by  arbitration  in  the 
manner  provided  by  the  Acts.  Failure  to  comply  with  the  inspector's 
notice  after  the  time  for  making  an  objection  has  expired,  or  within  the 
time  fixed  by  the  award,  where  there  has  been  an  arbitration  which  haa 
resulted  unfavourably  to  the  mine-owner  or  agent,  is  an  offence  punish- 
able under  the  Acts.  It  is  also  made  an  offence  to  obstruct  an  inspector 
in  the  performance  of  his  duty. 

The  Notice  of  Accidents  Act,  1906,  6  Edw.  vii.  c.  53,  amends  the  law 
relating  to  notifications  of  accidents  in  mines  and  quarries  and  also 
extends  notification  to  railway  lines  and  sidings  in  connection  with 
mines  and  quarries,  and  somewhat  increases  the  number  of  things  an 
inspector  is  required  to  take  notice  of. 
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Inspectors  under  the  Metalliferous  Mines  Acts  may  be  directed  by 
the  Secretary  of  State  to  act  under  the  Coal  Mines  Acts,  and  vice  vers'd ; 
those  acting  under  the  Metalliferous  Mines  Acts  are  also  inspectors 
under  the  Quarries  Act,  1894, 

Mine  inspectors  are  required  to  furnish  annual  reports,  to  be  laid 
before  Parliament,  and  special  reports  (when  directed  by  the 
Secretary  of  State)  with  respect  to  an  explosion  or  accident  in  any 
mine  which  has  caused  loss  of  life  or  personal  injury.  See  Mines  and 
Minerals. 

Inspectorship,  Deed  of. — A  deed  entered  into  between 
an  insolvent  trader  and  his  creditors  for  the  gradual  liquidation  of  the 
debtor's  liabilities,  either  by  the  carrying  on  or  the  winding-up  of  his 
business  under  the  control  and  supervision  of  certain  named  persons, 
usually  several  of  the  principal  creditors,  as  inspectors.  Under  such  a 
deed  the  property  of  the  debtor  remains  in  him,  and  he  is  given  power 
to  continue  to  manage  the  business  under  a  letter  of  licence  {q.v.) 
inserted  in  the  deed,  but  a  covenant  is  usually  put  in  whereby  the 
debtor  obliges  himself,  if  called  upon,  to  execute  an  assignment  of  his 
property,  either  to  the  inspectors  or  to  a  trustee.  The  deed  generally 
■contains  further  clauses  empowering  the  inspectors  to  bring  and  defend 
actions,  to  compound  debts,  to  grant  a  release  to  the  debtor  on  the 
realisation  of  the  estate  or  payment  of  the  creditors,  as  far  as  that 
is  possible,  and  to  put  an  end  to  the  inspection  if  considered  advisable 
in  the  interests  of  the  creditors.  For  form  of  such  a  deed,  see  Creditors' 
Deed,  Vol.  IV.  pp.  195,  207.  A  deed  of  inspection  appears  not  to  be  an 
act  of  bankruptcy  {In  re  Spackman,  Ex  parte  Foley,  1890,  24  Q.  B.  D. 
728),  at  least  till  there  has  been  an  assignment  by  the  debtor ;  the  deed 
is,  however,  one  required  to  be  registered  under  the  Deeds  of  Arrange- 
ment Act,  1887,  s.  4,  subs.  2  (c).  See  Lawrance,  Deeds  of  Arrangement, 
5th  ed. ;  Winslow,  Law  of  Private  Arrangements  and  Creditors'  Deeds, 
vol.  iv.  p.  186. 

Inspeximus  (We  have  inspected). — A  word  used  in  ancient 
•charters  and  letters  patent;  an  exemplification. 

Insta.IIa.'tion. — The  act  of  giving  a  person  possession  of  an 
•office,  rank,  or  order  with  the  customary  services. 

Inst.almen't. — A  debt  which,  by  agreement  between  the  parties 
or  otherwise,  is  to  be  paid  in  portions  at  stated  times,  is  said  to  be  payable 
by  instalments.  In  a  bond  or  agreement  it  is  lawful  to  stipulate  that, 
on  default  being  made  in  the  payment  of  any  one  instalment,  the 
principal  sum  shall  become  at  once  due  {Sterne  v.  Beck,  1863,  1  De  G., 
•J.  &  S.  595  ;  46  E.  R.  236 ;  Protector  Loan  Company  v.  Grice,  1880,  5 
Q.  B.  D.  592;  Ex  parte  Burden,  1881,  16  Ch.  D.  675). 

Apart  from  such  a  stipulation,  it  has  long  been  an  established 
rule  in  equity  that  when  a  creditor  agrees  to  take  less  than  his  debt, 
provided  it  be  paid  at  a  fixed  time  and  the  debtor  fails  in  payment,  the 
whole  of  the  original  debt  revives  {Ex  parte  Bennet,  1743,  2  Atk.  527 ; 
26  E.  E.  716 ;  Garrod  v.  Simpson,  3  H.  &  C.  395),  the  theory  being  that 
a  fresh  promise  is  implied  to  pay  the  original  debt  on  default  being 
made  in  payment  of  the  instalments.     The  Statute  of  Limitations  does 
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not  begin  to  run  until  such  default  has  been  made  {In  re  Stock,  Ex  'parte 
Amos,  [1896]  ^  L.  J.  Q.  B.  146 ;  see  also  McDonnell  v.  Broderick,  [1896] 
2  Ir.  E.  136).  As  to  the  effect  of  the  debtor's  death,  see  Re  Hardy, 
Hardy  v.  Farnar,  [1896]  1  Ch.  904.  As  to  payment  by  instalments 
under  a  bill  of  sale,  see  Bill  of  Sale,  Vol.  II.,  pp.  257-8. 

Unless  otherwise  agreed,  the  buyer  of  goods  is  not  bound  to  accept 
delivery  of  the  same  by  instalments  (Sale  of  Goods  Act,  1893,  s.  31  (1)). 
Where  there  is  a  contract  for  delivery  of  goods  by  instalments,  which 
are  to  be  separately  paid  for,  and  default  is  made,  either  by  the  seller 
in  delivering  or  by  the  buyer  in  paying  an  instalment,  it  is  a  question 
to  be  decided  in  each  case,  on  the  terms  of  the  contract  and  the 
surrounding  circumstances,  whether  the  breach  of  contract  is  a  repudi- 
ation of  the  whole  contract,  or  whether  it  is  a  severable  breach,  giving 
rise  only  to  a  claim  for  compensation  {ibid.,  subs.  (2) ;  cp.  Mersey  Steel 
and  Iron  Co.  v.  Naylor,  1884,  9  A.  C.  434 ;  and  see  Braithwaite  v.  Foreign 
Hardwood  Co.,  [1905]  2  K.  B.  543). 

Instance  Court  of  Admiralty.— See  Admiralty. 

I  nstant. — "  Although  an  instant  est  unum  indivisibile  tempore  quod 
non  est  tempus  n^c  pars  temporis  ad  quod  tamen  partes  temporis  connectun- 
tur,  and  that  instans  est  finis  unius  temporis  et  principium  alterius,  yet  in 
consideration  of  law  there  is  a  prioritie  of  time  in  an  instant " ;  therefore, 
although  it  may  be  said  that,  in  the  case  of  a  devise  by  one  or  two  joint- 
tenants  of  land  in  fee  simple,  the  devisee  and  the  surviving  joint-tenant 
would  take  at  the  same  instant,  yet  the  surviving  joint-tenant  is 
preferred  before  the  devisee  (Co.  Litt.  1856.;  see  also  Hales  v.  Petit, 
Plowd.253;  75  E.  R  387). 

Instantly. — A  coroner's  inquisition,  which  stated  that,  as  the 
result  of  an  accident  on  a  certain  day  a  person  "instantly  died,"  was 
quashed  for  not  averring  with  sufficient  distinctness  the  time  of  the 
death  (B.  v.  Broivnlow,  1839,  9  L  J.  M.  C.  15).  "The  time  of  death  is 
merely  alleged  by  the  word  'instantly.'  It  was  contended  that  this 
word,  with  the  context,  is  equivalent  to  the  word  '  then ' ;  but  we  think 
it  insufficient.  '  Instanter '  and  '  incontinentcr '  are  not  words  implying 
what  is  expressed  by  '  ad  tunc '  "  (per  Lord  Denman,  C.J.,  ibid.). 

"  Instantly  "  occurring  in  a  bill  of  sale  has  been  read  as  synonymous 
with  "  immediately  "  (j.i?.),  i.e.  within  a  reasonable  time  {Masscy  v.  Sladen; 
1868,  L.  R.  4  Ex.  13). 

In  statu  quo.— See  Status  quo. 

Instaurum. — A  word  used  in  old  deeds  to  signify  a  stock  of 
cattle. 

Instead  of. — Although  a  gift  by  a  codicil  "instead  of"  one 
given  by  the  will  implies  some,  it  does  not  necessarily  mean  a  total 
substitution.  Thus  in  Doe  d.  Murch  v.  Marchant,  1843,  6  Man.  &  G. 
813;  64  R.  R.  853,  the  words  in  a  codicil  "instead  of  the  devise  and 
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bequest  in  the  will  "  were  read  as  meaning  "  instead  of  so  much  only  of 
the  devise  in  the  will  as  is  incompatible  with  the  disposition  contained 
in  the  codicil."    See  In  Lieu  of. 

Institute  of  International  Law^.— A  body  of  inter- 
national lawyers  consisting  of  honorary  members,  members,  and 
associates.  The  title  of  honorary  member  may  he  conferred  on 
members  or  associates  and  on  other  persons  who  have  distinguished 
themselves  in  the  domain  of  international  law.  Honorary  members 
enjoy  all  the  rights  and  privileges  of  the  elected  members.  The  latter 
class  consists  of  not  more  than  sixty  representatives  who  are  chosen 
from  the  associates.  The  associates,  limited  like  the  members  to  sixty 
in  number,  are  chosen  by  the  members  from  those  who  "  have  rendered 
services  to  international  law  in  the  domain  of  theory  or  practice."  It 
was  formed  in  1873  chiefly  through  the  efforts  of  M.  Eolin-Jacquemyns, 
who  had  just  founded  the  Revue  de  Droit  International  (see  Inter- 
national Law).  In  his  circular  to  the  leading  European  writers  on 
international  law  M.  Rolin-Jacquemyns  set  forth  that  his  object  was 
to  create  "  a  permanent  or  academic  body  for  the  study  and  progress  of 
international  law."  The  official  language  of  the  Institute  is  French,  and 
its  meetings,  which  at  one  time  were  held  annually,  but  for  some  years 
past  have  only  been  held  every  second  year,  take  place  wherever  the 
members  at  the  previous  meeting  decide  to  assemble.  Thus  far  they 
have  been  held  at  Ghent  (twice),  Geneva  (twice),  the  Hague  (twice), 
Zurich,  Paris  (twice),  Brussels  (thrice),  Oxford,  Turin,  Munich,  Heidel- 
berg, Lausanne,  Hamburg,  Cambridge,  Venice,  Copenhagen,  Neuchatel, 
and  Edinburgh. 

At  the  present  moment  all  the  leading  international  jurists  of  the 
world  belong  to  the  Institute.  Its  mode  of  operation  is  to  work  out  the 
matters  it  deals  with  during  the  intervals  between  the  sessions,  in 
permanent  commissions,  among  which  the  whole  domain  of  international 
law  is  divided  up.  The  commissions,  under  the  direction  of  their 
rapporteurs  or  conveners,  prepare  reports  and  proposals,  which  are 
printed  and  distributed  among  the  members  some  time  before  the 
plenary  sittings  at  which  they  are  to  be  discussed.  The  resolutions 
of  the  Institute  have  the  authority  attaching  to  a  mature  expression 
of  the  views  of  the  leading  international  jurists  of  Europe.  Commissions 
are  at  present  at  work  on  such  questions  as  international  arbitration,  the 
rights  acquired  on  change  of  nationality,  conflict  of  laws,  the  inter- 
national regulation  of  the  use  of  torpedoes,  and  the  legal  position  of 
foreigners  in  the  service  of  belligerents. 

At  the  present  moment  the  British  members  and  associates  are : 
Lord  Alverstone,  Sir  John  Ardagh,  Sir  Sherston  Baker,  Sir  Thomas 
Barclay,  Prof,  Dicey,  Mr.  J.  A.  Foote,  Prof.  Goudy,  Sir  R.  Hart,  Prof. 
Holland,  Mr.  T.  J.  Lawrence,  Prof.  Leech,  Sir  John  Macdonell,  Lord 
Eeay,  Sir  D.  Mackenzie  Wallace,  and  Prof.  Westlake. 

The  labours  of  each  session  are  chronicled  in  an  annuaire,  in  which 
are  published  the  final  memoirs  of  the  commissions  and  the  essential 
parts  of  the  discussions  at  the  plenary  sittings  on  the  propositions 
submitted  by  the  commissions.  These  form  a  series  of  twenty-one 
volumes.  The  present  honorary  secretary.  Prof.  Lehr,  has  also  selected 
and  published  in  a  separate  volume,  entitled  Tableau  Gdndral  des  travaux 
de  rinstitut  de  Droit  International,  all  the  resolutions  adopted  from  1873 
to  1892. 
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Institutes. — A  legal  treatise  by  Sir  Edward  Coke  in  four  parts. 
The  first  part,  which  is  the  most  valuable,  is  a  reprint  of  Littleton's 
work  on  Tenures,  with  a  commentary  (usually  cited  as  Coke  upon 
Littleton,  or  Co.  Litt.);  the  second  part  is  an  exposition  of  various 
statutes;  the  third  part  is  a  treatise  on  criminal  law;  and  the  fourth 
deals  with  the  jurisdiction  of  the  various  Courts  of  law. 

Institution. — The  formal  admission  by  the  bishop  of  a  cleric 
(who  has  been  presented  to  the  living)  to  the  spiritual  charge  of  a 
benefice,  being  a  rectory  or  a  vicarage  other  than  a  perpetual  curacy. 
Where  the  bishop  himself  is  patron,  he  collates  to  the  living,  collation 
corresponding  to  and  covering  the  two  procedures  of  presentation  and 
institution.  Induction  {q.v.)  is  the  admission  to  possession  of  the 
temporalities  of  the  benefice,  and  follows  institution.  In  the  case  of 
a  perpetual  curacy,  admission  by  licence  takes  the  place  of  institution, 
and  induction  is  not  requisite. 

In  institution,  the  bishop  grants  admission  to  the  cleric  kneeling 
before  him,  using  the  words,  "  Instituo  te  ad  tale  henejkiwm,  habere  curain 
animiarum,  et  accipe  curam  tuavi  et  meam,"  which  are  inscribed  in  an 
instrument  with  the  episcopal  seal  appendant,  this  document  being  held 
by  the  presentee.  Previously  to  admission,  the  cleric  will  have  made 
and  taken  the  required  declarations  and  oaths — four  in  all — the  same 
declarations  and  oaths  being  required  in  cases  of  admission  by  licence. 
(See  Clerical  Subscription  Act,  1865,  28  &  29  Vict.  c.  122,  ss.  1,  5,  12; 
Promissory  Oaths  Act,  1868,  31  &  32  Vict.  c.  72,  ss.  2,  8,  9,  14; 
Benefices  Act,  1898,  61  &  62  Vict.  c.  48,  s.  1  (4)  and  schedule.) 

The  Declaration  of  Assent  is  in  the  following  terms : — 

I  assent  to  the  Thirty -Nine  Articles  of  Religion,  and  to  the  Book  of 
Common  Prayer  and  of  the  Ordering  of  Bishops,  Priests,  and  Deacons. 
I  believe  the  Doctrine  of  the  Church  of  England  as  therein  set  forth,  to 
be  agreeable  to  the  Word  of  God  ;  and  in  Public  Prayer  and  Adminis- 
tration of  the  Sacraments  I  will  use  the  Form  in  the  said  Book 
prescribed,  and  none  other,  except  so  far  as  shall  be  ordered  by  lawful 
authority. 

Then  follows  the  Declaration  against  Simony,  in  which  are  included 
an  affirmation  that  the  declarant  has  not  by  himself  or  another  person 
entered  into  any  engagement  to  resign  the  living,  "  otherwise  than  as 
allowed  by  sees.  1  and  2  of  the  Clergy  Eesignation  Bonds  Act,  1828" 
(see  further  as  to  this  Act  under  Resignation  of  Benefices  ;  Resigna-* 
TION  OF  Bonds),  and  the  further  affirmation  that  he  has  not  "  been  party 
or  privy  to  any  agreement  which  is  invalid  under  sec.  1,  sub.-sec.  3,  of 
the  Benefices  Act,  1898." 

The  two  oaths  are  the  Oath  of  Allegiance  and  the  Oath  of  Canonical 
Obedience,  the  latter  being  in  the  following  form : — 

I,  A.  B.,  do  swear  that  I  will  perform  true  and  canonical  obedience 
to  the  Bishop  of  C.  and  his  successors  in  all  things  lawful  and  honest. 
So  help  me  God. 

These    formalities    completed,   the   cleric  so   admitted  is   thereby 
invested  with  the  cure  of  souls  of  the  parish ;  but  by  an  Act  of  1865 
(28  &  29  Vict.  c.  122,  s.  7)  he  is  required,  on  the  first  Lord's  Day  on 
VOL.  VII.  20 
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which  he  officiates  in  church  in  his  benefice,  or  such  other  Lord's  Day  as 
the  Ordinary  allows,  to  read  publicly  the  Thirty-Nine  Articles,  and  to 
repeat  the  Declaration  of  Assent  {vide  supra),  adding  therein,  after 
"  Articles  of  Eeligion,"  the  words,  "  which  I  have  now  read  before 
you." 

By  the  Benefices  Act,  1898,  61  &  62  Vict.  c.  48,  the  bishop,  before 
institution  or  admission  of  a  cleric,  is  required  to  send  to  the  church- 
wardens of  the  parish  a  formal  notice  that  he  proposes  to  grant  admission, 
with  a  statement  of  the  ecclesiastical  preferments  which  the  cleric  has 
held,  and  a  direction  that  the  notice  be  fixed  for  one  month  on  the 
principal  door  or  notice-board  of  the  church,  and  thereafter  be  returned 
to  the  bishop,  with  a  certificate  signed  by  the  churchwardens  that  the 
direction  has  been  complied  with.  Opportunity  is  thus  given  to  the 
parishioners  of  communicating  to  the  bishop  any  facts  within  their 
knowledge  constituting  legal  grounds  whereon  the  bishop  may  refuse 
to  grant  the  proposed  admission.  As  to  such  grounds,  and  as  to  other 
provisions  of  the  Benefices  Act,  see  under  Presentation  ;  Advowsons  ; 
Clergy;  Simony. 

By  1  &  2  Vict.  c.  106,  s.  11,  institution  to  a  benefice  vacates  any 
benefice  previously  held,  unless  the  plurality  be  legalised  (as  to  which, 
see  under  Pluralities).  It  is  a  moot  point  whether  a  curacy  is  vacated 
by  institution,  but  in  case  of  difficulty  the  curate  may  be  set  free  by  the 
bishop  cancelling  his  licence. 

{^Authorities. — Gibs.  Codex ;  Phillimore,  Eccl.  Law,  2nd  ed.,  354,  357 ; 
Blunt,  Church  Law,  10th  ed.,  237.] 

In  stroke. — A  term  used  in  connection  with  mining.  A  right 
of  instroke  denotes  the  right  of  conveying  minerals  from  a  demised 
mine  to  the  surface  through  an  adjoining  mine  (Macswinney,  Mines, 
3rd  ed.,  214-216).     See  Outstroke. 

Instruct. — See  Teach  and  Instruct. 

Instruction. — A  term  met  with  in  reports  of  cases  of  foreign 
law.  The  French  equivalent  of  the  English  preliminary  examination 
of  an  accused  person  before  a  magistrate.  This  examination  is  con- 
ducted by  a  juge  d' instruction,  who  has  power  to  cite  before  him  all 
persons  whose  evidence  may  assist  him  in  his  inquiry.  When  the 
investigation  of  the  case  is  terminated,  the  papers  are  communicated  to 
the  procureur  (public  prosecutor),  who  after  examining  them  presents 
his  charge  to  the  juge.  The  latter  thereupon  delivers  an  "  ordinance," 
declaring  the  prisoner  either  guilty  or  not  guilty,  and  if  guilty,  stating 
whether  of  a  crime,  misdemeanor,  or  petty  offence.  The  accused  is  then 
tried  in  the  Court  having  jurisdiction.  If  declared  by  ih.QJUAje  d'instruc- 
tion  not  guilty,  he  is  forthwith  discharged. 

The  inquiry  takes  place  with  closed  doors  in  the  juge  d'instructions 
chambers,  and  in  the  presence  of  nobody  but  the  clerk  who  transcribes 
the  depositions,  and,  under  a  new  law  of  December  8,  1897,  inspired  by 
English  procedure,  of  the  counsel  of  the  accused. 

The  word  is  also  used  in  civil  cases  to  describe  the  examination  of 
the  evidence  by  the  Court  between  the  hearing  and  judgment. 

Instructions. — The  information  given  to  a  counsel  or  solicitor, 
to  enable  him  to  conduct  the  client's  case  in  Court.     The  term  is  also 
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applied  to  the  directions  or  orders  which  an  ambassador  or  other  diplo- 
matic agent  receives  from  the  Court  by  which  he  is  accredited,  for  his 
own  information  and  direction  in  his  communications  with  the  Govern- 
ment to  which  he  is  sent. 

Instrument.— In  sec.  19  of  the  Endowed  Schools  Act,  1869, 
the  words  "instrument  of  foundation"  point  to  written  instruments 
{'per  Lord  Selborne,  L.C,  in  In  re  St.  Leonard,  Shoreditch,  Parochial 
Schools,  1884,  10  App.  Cas.  304,  307). 

A  power  to  appoint  property  "  by  any  deed  or  deeds,  instrument  or 
instruments,  or  by  will,"  can  be  exercised  by  any  instrument  in  writing, 
whether  a  deed  or  not  {Brodrick  v.  Brovm,  1855,  1  Kay  &  J.  328 ;  69 
E.  K.  484). 

A  decree  of  Court  was  not  an  "  instrument "  within  the  meaning  of 
sec.  2  of  the  Apportionment  Act,  1834  {Jodrell  v.  Jodrell,  1869,  38  L.  J. 
Ch,  507);  see  now,  however,  sec.  2  of  the  Apportionment  Act,  1870. 

The  word  "  instrument "  in  the  collocation  "  bond,  covenant,  or  in- 
strument of  any  kind  whatsoever  "  in  the  schedule  to  the  Stamp  Act, 
1891  (which  repeats  the  language  of  the  corresponding  schedule  to  the 
Stamp  Act,  1870),  seems  to  denote  something  of  the  same  nature  as  a 
bond  or  covenant  for  the  payment  of  money  {per  Denman,  J.,  in  Thames 
Conservators  v.  Commissioners  of  Inland  Bevenice,  1886,  18  Q.  B.  D.  279, 
283). 

A  telegram  is  an  "  instrument "  within  the  meaning  of  sec.  38  of  the 
Eorgery  Act,  1861  {R.  v.  Riley,  [1896]  1  Q.  B.  309). 

Instrumentality.— Sec.  28  of  the  Solicitors  Act,  1860,  pro- 
vides that  in  every  case  in  which  a  solicitor  is  employed  to  prosecute  or 
defend  any  suit  in  any  Court  of  justice,  the  Court  or  judge  before  whom 
the  suit  or  matter  has  been  heard  may  declare  such  solicitor  entitled  to 
&  charge  upon  the  property  recovered  or  preserved  through  his  instru- 
mentality. This  section  was  discussed  by  Kay,  J.,  in  In  re  Wadsworth, 
1885,  29  Ch.  D.  517,  where  he  said:  "The  words  of  the  statute  are 
■•  through  the  instrumentality  of  such  solicitor.'  Suppose  that  a  solicitor 
is  employed  in  a  hotly-contested  action  and  prepares  the  whole  case  of 
the  plaintiff  down  to  the  moment  of  trial,  and  that  just  before  the  trial 
the  plaintiff  changes  his  solicitor,  and  then,  owing  to  the  exertions  of 
the  solicitor  formerly  employed,  he  succeeds  in  the  action.  Can  it 
possibly  be  said  that  that  success  is  not  owing  to  tlie  '  instrumentality  * 
of  the  discharged  solicitor  ?  It  seems  to  me  that  the  fact  that  he 
had  ceased  to  be  solicitor  before  the  judgment  was  delivered  is  not  a 
good  reason  why  a  charging  order  should  not  be  made  in  his  favour." 
The  right  of  a  former  solicitor  is,  however,  subject  to  the  right  of  the 
solicitor  who  conducts  the  case  at  the  time  when  judgment  is  given 
{In  re  Wadsworth,  1886,  34  Ch.  D.  155 ;  see  also  In  re  Knight,  [1892] 
2  Ch.  368).  The  existence  of  such  a  charge  will  not  prevent  a  judgment 
creditor  obtaining  an  order  to  set  off  damages  obtained  against  him 
by  the  judgment  debtor  in  another  action  {Goodfellow  v.  Gray,  [1899] 
2  Q.  B.  498. 

Instrument  In  Writing'. — Transfers  of  shares  in  a  com- 
pany required  by  the  articles  of  association  to  be  by  "  instrument  in 
writing,"  need  not  be  by  deed,  whatever  the  practice  of  the  company 
may  have  been  on  the  subject  {In  re  Tahiti  Cotton  Co.,  Ex  parte  Sargent, 
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1873,  L.  E.  17  Eq.  273 ;  see  also  Palmer,  Company  Precedents,  9th  ed.. 
Part  I.  p.  554). 

"When  a  contract  may  be  made  by  any  species  of  written  instru- 
ment, the  same  strictness  is  not  required  as  in  formal  instruments 
under  seal "  {jper  Parke,  B.,  in  Hunter  v.  Parker,  1840,  7  Mee.  &  W. 
322,  at  p.  343 ;  56  E,  E.  730).  In  that  case,  where  a  shipmaster  sold  a 
ship  which  had  been  damaged,  and  the  auctioneer  who  effected  the  sale 
transferred  it  by  an  instrument  under  seal,  but  in  other  respects  com- 
plying with  the  requirements  of  the  Eegistry  Act,  3  &  4  Will.  iv.  c.  55, 
s.  31,  it  was  held  that,  in  view  of  the  ratification  of  the  sale  by  the 
owner  inferred  from  his  acts,  this  was  sufficient;  for  although  the 
statute  did  not  require  a  transfer  under  seal,  the  instrument  might 
have  the  effect  of  a  written  transfer  by  the  master  according  to  the 
statute,  as  well  as  that  of  the  deed  of  the  auctioneer. 

Instrument  of  Gaming^. — A  machine  intended  to  assist 
persons  in  wagering  on  a  race  by  enabling  them  to  ascertain  the  state 
of  bets  made  on  the  different  horses  is  an  "  instrument  of  gaming " 
within  sec.  3  of  the  Vagrant  Acts  Amendment  Act,  1873,  36  &  37  Vict. 
c.  38  {Toilet  V.  Thomas,  1871,  24  L.  T.  508),  but  money  is  not  {Watson 
V.  Martin,  1864,  34  L.  J.  M.  C.  50 ;  Hirst  v.  Moleslury,  1870,  40  L.  J. 
M.  C.  76). 

Insufficient! — The  word  " insufficient,"  in  respect  to  sureties 
for  costs  in  sec.  8  of  the  Parliamentary  Election  Petitions  Act,  1868, 
"  does  not  mean  a  general  incapacity  of  entering  into  a  suretyship,  but 
insufficiency  for  the  purposes  of  the  Act "  {per  Bovill,  C. J.,  in  Pease  v. 
Norwood,  1869,  38  L.  J.  C.  P.  161).  In  that  case  it  was  held  that  an 
objection  to  recognisance  that  some  of  the  petitioners  signed  it  as 
sureties,  was  an  objection  to  the  sufficiency,  and  not  to  the  validity,  of 
the  security,  which  therefore  could  be  amended  by  a  deposit  of  money 
under  sec.  9.  The  judgment  of  Bovill,  C.J.,  points  out  when  such  re- 
cognisances are  "  insufficient "  and  amendable,  and  when  "  invalid  "  and 
altogether  void. 

In  sec.  71  of  the  Eailways  Clauses  Consolidation  Act,  1845,  "in- 
sufficient "  means,  according  to  the  decision  in  Rhondda  &  Swansea  Bay 
Railway  v.  Talbot,  1897,  66  L.  J.  Ch.  570,  insufficient  for  the  use  of  the 
lands  in  the  condition  in  which  they  were  when  the  railway  was. 
made. 

Insuper. — A  term  used  in  revenue  accounts,  signifying  to  debit. 
Thus  in  the  Taxes  Management  Act,  1880,  s.  112,  the  Board  of  Inland 
Eevenue,  in  case  there  is  a  failure  to  assess  or  charge  the  duties  or  land 
tax  in  any  parish,  or  to  make  certain  returns,  or  to  raise  or  pay  the 
several  sums  charged  upon  any  person  for  the  duties  or  land  tax  in  any 
parish,  may  at  any  time  after  such  failure  "  set  insuper  all  sums  so 
appearing  in  arrear,  and  may  return  such  failure  to  the  High  Court 
by  certificate  thereof  delivered  to  the  King's  Eemembrancer."  This 
certificate  is  enrolled,  and  process  may  be  issued  thereon  against  those 
in  default. 

Insurable  Interest. — See  Life  Insueance. 

I  nsu ranee. — See  Bukglary  Insurance  ;  Eire  Insurance  ;  Life. 
Insurance  ;  Marine  Insurance  ;  Landlord  and  Tenant. 
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Intake    Measure   of   Quantity    Delivered.— A 

cargo  of  deals  and  battens  was  shipped  under  a  charter-party  by  which 
freight  was  to  be  paid  on  the  "  intake  measure  of  quantity  delivered." 
Of  the  pieces  of  timber  (which  were  all  measured  by  the  shipper  at  the 
port  of  shipment)  a  number  were  lost  during  the  voyage ;  the  dimensions 
of  these  pieces  were  not  known,  but  they  were  of  average  size  with  the 
rest  of  the  cargo.  It  was  held  that  the  freight  payable  was  to  be 
ascertained  by  making  in  respect  of  the  lost  pieces  a  proportionate 
deduction  from  the  sum-total  of  the  measurement  of  the  cargo;  the 
words  "  intake  measure  of  quantity  delivered "  meaning  the  quantity 
actually  delivered  taken  at  the  measures  of  the  port  of  shipment 
{Spaight  v.  Famworth,  1880,  5  Q.  B.  D.  115).  In  a  charter-party 
providing  for  carriage  of  cargo  of  sugar  in  bags  for  delivery  on  being 
paid  freight  at  so  much  per  ton  of  gross  weight  shipped  payable  on  delivery 
of  cargo,  it  was  held  that  freight  was  only  payable  on  cargo  actually 
delivered  {London  Transport  Co.  v.  Trechmann,  1904,  9  C. C.  133),  "gross 
weight  shipped  "  only  referring  to  the  way  in  which  the  weight  of  cargo 
delivered  was  to  be  ascertained  for  purposes  of  estimating  the  freight. 

Intaker. — A  receiver  of  stolen  goods.  The  name  was  especially 
given  to  those  in  the  northern  parts  of  England  who  received  the  booty 
brought  to  them  by  their  confederates,  the  outputters,  from  the  borders 
of  Scotland.     Intakers  are  mentioned  in  the  Statute  9  Hen.  v.  c.  7. 

Intemperance. — A  person  effecting  a  life  insurance  is  bound 
to  disclose  every  material  fact  within  his  knowledge,  whether  he  believes 
such  fact  to  be  material  or  not  {Lindenau  v.  Deshorough,  1828,  3  M  &  Ry. 
45) ;  and  the  fact  that  a  person  is  intemperate  in  his  habits  is  material, 
and  consequently  requires  to  be  disclosed  (Bunyon,  Life  Ins^irance,  4th 
ed.,  73).  Opium-eating  is  a  form  of  intemperance,  and  must  be  disclosed 
{ibid. ;  Forbes  v.  Edinburgh  Life  Assurance  Co.,  10  Court  of  Session  Cases 
(1st  series),  451).  But  what  amount  of  addiction  to  intoxicating  liquors 
constitutes  intemperance  seems  to  be  a  question  of  fact ;  "  in  judging  of 
a  man's  sobriety,  his  position  in  life  and  the  habits  of  the  class  to  which 
he  belongs  must,  in  my  opinion,  always  be  taken  into  account"  {per 
Ld.  Watson  in  Thomson  v.  Weems,  1884,  9  App.  Cas.  671,  at  p.  696). 
In  that  case  a  person  effected  a  policy  of  insurance  on  his  life.  In  the 
proposal  form  were  these  questions— (a)  "  Are  you  temperate  in  your 
habits  ?  and  {b)  Have  you  always  been  strictly  so  ? "  to  which  the  person 
answered — {a)  "  Temperate,"  and  {b)  "  Yes."  With  the  proposal  was  a 
signed  declaration  by  the  assured  that  his  answers  to  the  various  ques- 
tions were  true,  that  the  declaration  should  be  the  basis  of  the  contract, 
and  that  if  any  untrue  statement  was  made,  the  policy  should  be  void 
It  was  held  that  the  declaration  of  the  assured  was  an  express  warranty 
that  the  answers  to  the  questions  set  out  above  were  true ;  and  as  upon 
the  evidence  it  was  shown  that  the  assured  was  not  temperate,  the 
policy  was  absolutely  void.  If  a  policy  provides  that  it  shall  be  void 
if  the  assured  shall  die  by  reason  of  intemperance  in  the  use  of  intoxi- 
cating liquor,  it  must  appear  that  intemperance  is  the  paramount  and 
proximate  cause  of  death  (May,  Insurance,  332).     See  Life  Insurance. 

Intended. — Trustees  offered  for  sale  by  auction  a  building  estate 
in  flats,  according  to  a  plan  and  particulars  and  conditions  of  sale  which 
referred  to  a  deed  of  mutual  covenant  which  was  to  be  executed  by  the 
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vendors  and  each  of  the  purchasers.  The  deed  contained  a  recital  that 
"  it  is  intended  "  not  only  that  the  actual  purchaser  should  execute  it, 
but  that  it  should  "  be  a  part  of  all  future  contracts  for  sale  of  the  said 
plots  or  parcels  of  land  respectively  that  the  several  purchasers  should 
execute  this  deed,  and  should  thereby  be  severally  and  respectively 
bound  by  all  the  stipulations  hereinafter  contained."  It  was  held  that 
by  the  use  of  the  phrase  "  it  is  intended  "  if  the  vendors  were  not  bound 
by  a  covenant,  which,  however,  apparently  they  were,  at  all  events  they 
were  bound  by  an  implied  contract  restricting  their  dealing  with  the 
land  in  question  in  violation  of  the  building  scheme  {Mackenzie  v. 
Ghilders,  1889,  43  Ch.  D.  265.  See  also  Collins  v.  Castle,  1887,  57 
L.  J.  Ch.  76 ;  Sheppard  v.  Gilmore,  ibid.  6 ;  Spicer  v.  Martin,  1888, 
58  L.  J.  Ch.  309). 

Intend  1116111. — Intendment  of  the  law  is  the  understanding  or 
intelligence  of  the  law  (Co.  Litt.  78  Z>);  that  which  the  law  intends  or 
presumes.  It  is  an  intendment  of  law  that  every  man  is  innocent  until 
proved  guilty ;  that  every  officer  acts  in  his  office  with  fidelity ;  that  the 
children  of  a  married  woman  born  during  wedlock  are  the  children  of 
her  husband.  Many  things  are  intended  after  verdict  in  order  to 
support  a  judgment;  but  intendment  cannot  support  the  want  of 
certainty  in  an  indictment  (Tomlins,  Law  Diet.). 

Intent ;  Intention. — l.  In  criminal  law,  as  a  general  rule, 
to  involve  guilt,  the  accused  must  have  done  or  omitted  something 
contrary  to  law,  with  motive  or  intent  also  contrary  to  law.  It  would 
revolutionise  criminal  law  to  say  that  criminal  responsibility  for  conduct 
never  depends  on  intention  (Quinn  v.  Leathern,  [1901]  A.  C.  491,  533, 
Lord  Lindley).  The  mere  existence  of  the  intention  without  commission 
of  the  act  or  the  commission  of  the  act  without  the  intent,  does  not, 
as  a  general  rule,  constitute  crime.  This  has  been  dealt  with  more 
fully  under  Guilty  Mind,  ante.  Vol.  VI.  p.  462. 

2.  In  the  case  of  civil  wrongs,  on  the  contrary,  the  general  rule 
is  that  the  motive  of  the  defendant  in  breaking  a  contract,  or  com- 
mitting a  tort,  is  immaterial  on  the  question  of  legal  liability.  In 
Allen  V.  Mood,  [1898]  A.  C.  1,  Lord  Watson  said  (p.  92)  :— 

Although  the  rule  may  be  otherwise  with  regard  to  crimes,  the  law  of 
England  does  not,  according  to  my  apprehension,  take  into  account  motive 
as  constituting  an  element  of  civil  wrong.  Any  invasion  of  the  civil  rights 
of  another  person  is  in  itself  a  legal  wrong,  carrying  with  it  liability  to  repair 
its  necessary  or  natural  consequences,  in  so  far  as  these  are  injurious  to  the 
person  whose  right  is  infringed,  whether  the  motive  which  prompted  it  be 
good,  bad,  or  indifferent.  But  the  existence  of  a  bad  motive,  in  the  case  of 
an  act  which  is  not  in  itself  illegal,  will  not  convert  that  act  into  a  civil 
wrong,  for  which  reparation  is  due.  A  wrongful  act,  done  knowingly  and 
with  a  view  to  its  injurious  consequences,  may,  in  the  sense  of  law,  be 
malicious ;  but  such  malice  derives  its  essential  character  from  the  circum- 
stance that  the  act  done  constitutes  a  violation  of  the  law.  There  is  a  class 
of  cases  which  have  sometimes  been  referred  to  as  evidencing  that  a  bad 
motive  may  be  an  element  in  the  composition  of  civil  wrong ;  but  in  these 
cases  the  wrong  must  have  its  root  in  an  act  which  the  law  generally  regards 
as  illegal,  but  excuses  its  perpetration,  in  certain  exceptional  circumstances, 
from  considerations  of  public  policy.  These  are  well  known  as  cases  of 
privilege,  in  which  the  protection  which  the  law  gives  to  an  individual  who 
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is  within  the  scope  of  these  considerations  consists  in  this — that  he  may 
with  immunity  commit  an  act  which  is  a  legal  wrong,  and  but  for  his 
privilege  would  afford  a  good  cause  of  action  against  him,  all  that  is  required 
in  order  to  raise  the  privilege  and  entitle  him  to  protection  being  that  he 
shall  act  honestly  in  the  discharge  of  some  duty  which  the  law  recognises, 
and  shall  not  be  prompted  by  a  desire  to  injure  the  person  who  is  affected 
by  his  act.  Accordingly,  in  a  suit  brought  by  that  person,  it  is  necessary 
for  him  to  prove  an  intent  to  injure  in  order  to  destroy  the  privilege  of  the 
defendant.  But  none  of  these  cases  tend  to  establish  that  an  act  which  does 
not  amount  to  a  legal  wrong,  and  therefore  needs  no  protection,  can  have 
privilege  attached  to  it,  and  still  less  that  an  act  in  itself  lawful  is  converted 
into  a  legal  wrong,  if  it  was  done  from  a  bad  motive.  Lord  Bowen  (at  that 
time  Lord  Justice  Bowen),  in  the  case  of  Mogul  Steamship  Company  v. 
McGregor,  laid  it  down  that,  in  order  to  constitute  legal  malice,  the  act  done 
must,  apart  from  bad  motive,  amount  to  a  violation  of  law.  The  learned 
judge,  with  his  accustomed  accuracy  and  felicity,  said  (1889,  23  Q.  B.  D. 
612) :  "  We  were  invited  by  the  plaintiffs'  counsel  to  accept  the  position  from 
which  their  argument  started,  that  an  action  will  lie  if  a  man  maliciously 
and  wrongfully  conducts  himself  so  as  to  injure  another  in  that  other's  trade. 
Obscurity  resides  in  the  language  used  to  state  this  proposition.  The  terms 
*  maliciously,' '  wrongfully,'  'injure 'are  words  which  have  accurate  mean- 
ings well  known  to  the  law,  but  which  also  have  a  popular  and  less  precise 
signification,  into  which  it  is  necessary  to  see  that  the  argument  does  not 
imperceptibly  slide.  An  intent  to  '  injure '  in  strictness  means  more  than 
an  intent  to  harm.  It  connotes  an  attempt  to  do  wrongful  harm.  '  Malici- 
ously,' in  like  manner,  means  and  implies  an  intention  to  do  an  act  which 
is  wrongful  to  the  detriment  of  another.  The  term  '  wrongful '  imports  in 
its  term  the  infringement  of  some  right."  The  words  which  I  have  quoted 
are  in  substantial  agreement  with  the  language  used  by  Mr.  Justice  Bayley 
in  Bromage  v.  Prosser,  1825,  4  Barn.  &  Cress.  247,  255,  to  the  effect  that, 
'•  malice  in  common  acceptation  means  ill-will  against  a  person,  but  in  its 
legal  sense  it  means  a  wrongful  act  done  intentionally,  without  just  cause 
or  excuse."  According  to  the  learned  judge,  in  order  to  constitute  legal 
malice,  the  act  done  must  be  wrongful,  which  plainly  means  an  illegal  act 
subjecting  the  doer  to  responsibility  for  its  consequences,  and  the  intentional 
doing  of  that  wrongful  act  will  make  it  a  malicious  wrong  in  the  sense  of  law. 
Whilst  it  is  true  that  no  act  in  itself  lawful  requires  an  excuse,  it  is 
equally  true  that  some  acts,  in  themselves  illegal,  admit  of  a  legal  excuse, 
and  it  is  to  these  that  Mr.  Justice  Bayley  obviously  refers.  The  root  of  the 
principle  is  that,  in  any  legal  question,  malice  depends,  not  upon  the  evil 
motive  which  influenced  the  mind  of  the  actor,  but  upon  the  illegal  character 
of  the  act  which  he  contemplated  and  committed. 

The  substance  of  the  decision  in  Allen  v.  Mood  is  thus  summed 
up  by  Lord  Macnaghten  in  Quinn  v.  Leathern,  [1901]  A.  C,  495,  509 : 
"  An  act  which  does  not  amount  to  a  legal  injury  cannot  be  actionable 
because  it  is  done  with  a  bad  intent "  {cf.  p.  533,  per  Lord  Lindley). 
In  the  latter  case  it  was  held  that  violation  of  a  legal  right  committed 
knowingly  is  a  cause  of  action,  and  that  it  is  violation  of  a  legal  right 
to  interfere  with  contractual  relations  recognised  by  law  if  there  be  no 
sufficient  justification  for  the  interference  (p.  510).  As  to  this  subject, 
see  also  Conspiracy;  Trade  Union.  The  rules  above  stated  do  not 
cover  cases  where  a  tort,  e.g.  a  trespass  to  land  or  person,  is  committed 
by  pure  misadventure  unaccompanied  by  negligence  in  doing  a  lawful  act 
{Stanley  v.  Poivell,  1891,  1  Q.  B.  86 ;  see  Pollock  on  T(yrts,  7th  ed.,  1904; 
Clerk  and  Lindsell  on  Torts,  4th  ed.,  by  Paine,  1906). 

3.  In  dealing  with  contracts,  wills,  and  other  documents,  the  question 
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of  intention  is  material  in  several  ways.  (1)  Did  the  parties  mean  to 
execute  the  particular  document  ?  {Lewis  v.  Clay,  1897,  67  L.  J.  Q.  B. 
244).  (2)  What  did  they  intend  to  effect  by  the  document  ?  (3)  What 
is  the  meaning  of  the  words  used  ? 

The  first  two  questions  go  to  the  validity  of  the  document,  or  will, 
or  contract,  i.e.  must  be  answered  in  order  to  settle  whether  it  should 
be  invalidated  for  fraud,  or  rectified  for  mistake.  The  third  deals  with 
construction,  and  deduces  the  intentions  of  the  parties  from  the  words 
used,  or  in  certain  cases  from  extrinsic  evidence.  This  is  construction 
or  interpretation,  and,  as  to  deeds,  is  very  fully  dealt  with  in  Norton 
on  Deeds,  1906.     See,  too,  Interpeetation. 

In  the  case  of  wills,  the  first  question  arises  on  application  to  prove 
the  will,  if  the  testamentary  capacity  of  the  testator,  or  his  knowledge 
of  the  testamentary  character,  of  the  instrument  set  up  is  in  dispute. 
The  second  two  questions  are  for  the  Court  of  construction,  and  the 
rules  are  given  in  detail  in  Williams  on  Executors,  10th  ed.,  831  et  seq., 
950.    See,  too,  Lunacy  ;  Will. 

In  the  case  of  statutes,  and  statutory  rules  and  by-laws,  the 
intention  of  Parliament,  or  the  authority  making  the  rule  or  by-law, 
must  be  deduced  from  the  terms  of  the  indorsement  without  extrinsic 
aid,  and  the  terms  used  must  be  read  according  to  their  definition, 
or  ordinary  sense  according  to  the  circumstances,  unless  a  contrary 
intention  appears  from  the  express  terms  or  context  of  the  instrument, 
etc.    See  Interpretation. 

Inter  diction. — A  word  met  with  in  reports  of  cases  involving 
Trench  and  other  foreign  law,  the  placing  under  disability  of  persons 
who,  though  not  of  unsound  mind,  are  considered  disqualified  for  the 
management  of  their  property  and  business  affairs  (see  French  Civil 
Code,  arts.  489-512),  Interdiction  is  derived  from  Eoman  law,  and  the 
remedy  exists  in  most  legal  systems  based  on  that  law. 

Interesse  termini. — This  is  the  name  given  to  the  inchoate 
right  which  the  grant  of  a  lease  confers  upon  the  lessee  before  entry 
(Co.  Litt.  4:6  b ;  2  Bl.  Com.  144).  Such  interest  is  not  merely  a  bare  right 
of  action  arising  out  of  contract,  but  a  right  of  property  which  gives  him 
a  cause  of  action  against  any  person  through  whose  act  his  entry  or 
the  delivery  of  possession  to  him  may  have  been  prevented  {Gillard  v. 
Cheshire  Lines  Committee,  1884,  32  W.  E.  943).  It  is  the  interest  con- 
ferred, for  instance,  upon  the  grantee  of  a  lease  which  is  to  take  effect 
only  on  the  operation  or  sooner  determination  of  a  lease  already  subsist- 
ing in  the  same  premises — the  case  of  what  is  ordinarily  known  as  a  lease 
in  reversion  {Smith  v.  Day,  1837,  2  Mee.  &  W.  684 ;  46  E.  E.  747).  It 
is  not  an  estate,  but  a  mere  right  to  an  estate  {Doe  v.  Walker,  1826, 
5  Barn.  &  Cress.  Ill;  29  E.  E.  184),  and  consequently,  in  accordance 
with  a  well-established  legal  principle,  can  neither  cause  nor  prevent  a 
merger  {Hyde  v.  Warden,  1877,  3  Ex.  D.  72).  As  a  reversionary  lease 
merely  creates  an  interesse  termini  until  entry  thereunder,  it  does  not 
enlarge  the  term  of  the  original  lease  {Lewis  v.  Baker,  [1905]  1  Ch.  46). 
If,  therefore,  a  lessee  with  an  original  lease  and  a  reversionary  lease,  or 
an  agreement  therefor,  underlets  the  premises  for  a  term  exceeding  the 
original  lease,  he  cannot  distrain  for  rent  during  the  original  lease  either 
at  common  law  for  want  of  a  reversion,  or  under  the  Landlord  and 
Tenant  Act,  1730,  s.  5,  or  the  Conveyancing  Act,  1881,  s.  4  (s.c).     The 
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grantee,  moreover,  of  an  interesse  termini  cannot  of  course  maintain  an 
action  of  trespass,  that  action  being  founded  on  possession  (Harrison  v. 
Blackburn,  1864,  17  C.  B.  N.  S.  678).  Nor,  as  it  has  been  held,  can  he 
enforce  his  rights  in  respect  of  the  covenant  for  quiet  enjoyment,  whether 
express  or  implied,  in  the  lease,  because  the  aim  of  the  covenant  is  only 
to  prevent  a  disturbance  oi  possession  {Wallis  v.  Hands,  [1893]  2  Ch.  75). 
This  point,  however,  cannot  be  said  to  be  settled,  and  it  certainly 
appears  incorrect  to  say  {per  Chitty,  J.,  in  last-cited  case,  at  p.  85)  that 
no  authorities  can  be  produced  to  show  that  a  person  having  a  mere 
interesse  termini  can  maintain  an  action  on  a  covenant  for  quiet  enjoyment 
(see,  e.g.  Ludwell  v.  Newman,  1795,  6  T.  R.  458 ;  3  R  E.  231).  The 
matter,  it  may  be  added,  is  not  one  of  much  practical  importance,  inas- 
much as  the  grantee  could  maintain  an  action  against  his  grantor  for 
failing  to  give  him  possession  {Coe  v.  Clay,  1829,  5  Bing.  440;  30  E.  E. 
699).  An  interesse  termini  is  a  right  in  rem,  a  right  alienable  at  common 
law,  and  one  which  peisses  to  the  executor  {per  Bowen,  L.  J.,  in  Gillard 
V.  Cheshire  Lines  Committee,  supra).  The  phrase  interesse  termini  is  not 
applicable  to  freehold  leases  {Ecclesiastical  Commissioners  v.  Treemer, 
[1893]  1  Ch.  166). 

Interest,  Disqualification  for.— It  is  a  fundamental 

maxim  of  law  that  a  person  cannot  be  judge  in  a  cause  in  which  he  is 
interested.  The  leading  case  illustrating  this  is  Dimes  v.  Grand  Junction 
Canal  Co.,  1852,  3  H.  L.  C.  753 ;  10  E.  E.  301.  There  the  company  filed 
a  bill  against  the  defendant ;  the  case  came  first  before  the  Vice-Chan- 
cellor,  who  granted  the  relief,  and  on  appeal  to  the  Lord  Chancellor 
this  order  was  affirmed.  It  appeared  that  the  Lord  Chancellor  was 
a  shareholder  in  the  company,  and  that  this  was  not  known  to  the 
defendant.  It  was  held  that  the  Lord  Chancellor,  being  interested  in 
the  cause,  was  disqualified  from  adjudicating  upon  it;  his  decree  was 
therefore  voidable,  and  ought  to  be  reversed  (see  also  Viner,  Abr., 
"Chancery  Law";  Egerton  v.  Derby,  1614,  12  Co.  Eep.  114;  Brookes  v. 
Rivers,  1660,  Hard.  503;  Bridgman  v.  Holt,  1790,  Show.  P.  C.  Ill; 
1  E.  E.  76). 

The  principle  embodied  in  the  maxim  nemo  debet  esse  judex  in  propria 
sua  causa  is  applicable  to  all  persons  acting  in  a  judicial  capacity ;  and 
to  disqualify  a  person  from  acting,  it  is  not  necessary  that  his  interest 
in  the  subject-matter  of  the  proceedings  should  be  directly  pecuniary 
{R.  V.  Huggins,  Ex  parte  Clancy,  [1895]  1  Q.  B.  563,  where  a  justice  who 
was  a  member  of  a  small  class  of  privileged  pilots  was  held  disqualified 
from  adjudicating  in  proceedings  taken  against  a  person  for  an  infringe- 
ment of  the  privileges  of  such  class).  The  presence  of  an  interested 
magistrate  who  takes  part  in  the  proceedings  is  sufficient  to  vitiate 
them;  it  being  no  answer  to  show  that  there  was  a  majority  of  the 
magistrates  in  favour  of  the  decision  without  reckoning  the  interested 
justice  {R.  V.  Hertfordshire  Justices,  1845,  6  Q.  B.  753);  but  it  seems 
that  the  presence  on  the  bench  of  an  interested  justice,  without  more,  >yill 
not  invalidate  the  proceedings  {R.  v.  London  Justices,  1852,  18  Q.  B. 
412  n.  (c)).  In  R.  v.  Lancashire  Justices,  1906,  75  L.  J.  K.  B.  198,  it  was 
held  that  the  presence  on  the  bench  at  Quarter  Sessions  of  two  justices 
from  whose  order  an  appeal  was  being  heard,  who  accompanied  the 
other  justices  on  their  adjourning  to  consider  their  decision,  and  who 
resumed  their  places  on  the  bench  when  the  decision  was  pronounced, 
rendered  the  constitution  of  the  Court  irregular,  and  its  order  was  set 
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aside.  In  that  case  it  was  stated  on  affidavit  that  the  two  justices 
had  taken  no  part  in  the  hearing  or  in  influencing  or  arriving  at  the 
decision.  A  justice  who  has  an  interest  in  a  case  should  not  occupy 
a  seat  on  the  bench  while  such  case  is  before  the  Court  (see  per  Lord 
Alverstone,  C.J.,  in  B.  v.  Lancashire  Justices,  supra).  But  parties  may, 
if  they  are  cognisant  of  the  fact  of  interest,  consent,  either  expressly  or 
tacitly,  to  having  their  case  dealt  with  by  a  person  who  would  otherwise 
be  precluded  from  acting  therein  (see  Ji.  v.  Cheltenham  Commissioners, 
1841,  1  Q.  B.  467 ;  Johnston  v.  Cheape,  1817,  5  Dow,  247 ;  16  K.  K.  114). 
See  also  E.  v.  London  Justices,  1907,  23  T.  L.  E.  726. 

Where,  upon  applications  for  the  renewal  of  the  licences  of  certain 
licensed  premises  at  the  general  annual  licensing  meeting,  licensing 
justices,  acting  in  accordance  with  arrangements  previously  made  with 
the  owners  of  the  premises,  and  without  judicial  consideration  of  objec- 
tions to  the  renewal  of  the  licences,  granted  provisional  licences  to  the 
applicants,  and  referred  the  applications  to  Quarter  Sessions  under  sec.  1 
of  the  Licensing  Act,  1904,  4  Edw.  vii.  c.  23,  a  writ  of  certiorari  to  bring 
up  and  quash  the  licences  so  issued  was  refused  {Leeds  Corporation  v. 
Ryder,  1907,  23  T.  L.  E.  721,  reversing  decision  of  Court  of  Appeal 
reported  sub  nom. ;  B.  v.  Woodhouse,  [1906]  2  K.  B.  501). 

Where  a  municipal  corporation,  to  effect  a  street  improvement,  pur- 
chased some  licensed  property,  and  bargained  with  a  brewery  company 
not  to  allow  the  premises  to  be  again  used  for  the  sale  of  intoxicating 
liquors,  and  further  stipulated  for  the  payment  to  them  by  the  brewery 
company  of  a  sum  of  money  in  the  event  of  the  brewery  company 
securing  a  licence  for  some  contiguous  property  belonging  to  them ;  and 
where  certain  borough  justices,  in  pursuance  of  the  said  agreement,  sat 
and  voted  in  favour  of  the  licence  at  the  licensing  committee  and  again 
at  the  confirmation  Court,  and  the  licence  was  granted  and  confirmed,  it 
was  held,  that  as  there  was  a  real  likelihood  of  bias  on  the  part  of  the 
aforesaid  justices,  a  writ  of  certiorari  must  issue  {B.  v.  Sunderland  Justices, 
[1901]  2  K.  B.  357). 

In  cases  relating  to  rates,  a  judge  of  the  High  Court  is  not  dis- 
qualified from  adjudicating  by  reason  of  his  being  one  of  the  ratepayers 
who  will  be  affected  by  the  rate  (40  Vict.  c.  11);  nor  is  a  justice  in 
matters  arising  under  the  Public  Health  Act,  1875,  s.  258,  or  in  enforc- 
ing the  laws  relating  to  the  rates  and  taxes  of  the  parish  or  place  in 
which  he  is  a  ratepayer  (16  Geo.  II.  c.  18,  s.  1),  except  in  appeals  in  such 
cases  to  Quarter  Sessions  {ibid.,  s.  3;  B.  v.  Cambridge  Becorder,  1857, 
6  El.  &  Bl.  637). 

Under  several  statutes  certain  persons  are  expressly  prohibited  from 
adjudicating  in  particular  questions  where,  by  reason  of  their  position, 
interest  might  be  inferred  (see,  for  example,  Licensing  Act,  1872,  s.  60, 
as  modified  by  sec.  12  of  the  Licensing  Act,  1902 ;  Factory  Act,  1901, 
s.  144 ;  Coal  Mines  Eegulation  Act,  1887,  s.  69 ;  Truck  Amendment  Act, 
1887,  s.  15). 

A  judge  is  not  precluded  from  taking  part  in  the  hearing  and  decision 
of  a  cause  in  which  he  acted  while  at  the  bar  {Thellusson  v.  Bendlesham, 
1858,  7  H.  L.  C.  429 ;  11  E.  E.  172).  See  also  Bias,  where  the  cases  are 
fully  summarised, 

[Authorities. — Broom,  Legal  Maxims,  7th  ed.,  1900 ;  Paley,  Summary 
Convictions,  8th  ed.,  1904,  pp.  44  et  seq.'] 

Interested  Witness. — Prior  to  the  Statute  6  &  7  Vict. 
c.  85,  a  person  interested  in  the  event  of  a  lawsuit  was  deemed  incom- 
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petent  to  testify  as  a  witness  in  such  action.  That  Act  removed  this 
ground  of  incompetency,  but  did  not  make  the  parties  to  the  action 
competent,  and  it  was  not  till  the  Statute  14  &  15  Vict.  c.  99  was 
passed  that  they  were  admitted  as  competent  witnesses  in  civil  actions. 
See  Witness. 

Interest  in  Land. — Sec.  4  of  the  Statute  of  Frauds  (q.v.) 
provides  that  no  action  shall  be  brought  "  upon  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or  concerning 
them,"  unless  there  is  an  agreement  or  note  or  memorandum  of  the 
transaction  in  writing,  signed  by  or  on  behalf  of  the  party  to  be  charged. 
What  is  an  interest  in  land  within  this  section  has  been  discussed  in  very 
many  cases.  If  any  general  rule  is  to  be  gathered  from  those  decisions,  it  is 
that  given  by  Sir  W.  Anson  {Law  of  Contract,  8th  ed.,  p.  63 ;  10th  ed.,  p.  76), 
where  he  states  "  that  contracts  which  are  preliminary  to  the  acquisition 
of  an  interest,  or  such  as  deal  with  a  remote  and  inappreciable  interest, 
are  outside  the  section."  The  following  are  within  the  description :  an 
agreement  to  take  a  lease  or  tenancy  (  Va^ighan  v.  Hancock,  1846,  3  C.  B. 
766 ;  71  E.  E.  483) ;  an  agreement  to  assign  a  lease  or  tenancy  whatever 
the  term,  e.g.  for  two  years  only  {Barrett  v.  Rolph,  1845, 14  M.  &  W.  348) ; 
an  agreement  to  devise  lands  {Maddison  v.  Alderson,  1883,  8  App.  Cas. 
467) ;  an  agreement  for  sale  of  a  business  with  possession  of  the  business 
premises  {Smart  v.  Harding,  1855,  15  C.  B.  652);  a  contract  to  grant  an 
easement  {M'Maniis  v.  Cooke,  1887,  35  Ch.  D.  681);  an  agreement  to 
sell  debentures  charged  on  all  the  property  of  a  company,  which  partly 
consisted  of  land  and  buildings  {Driver  v.  Broad,  [1893]  1  Q.  B.  744), 
shares  in  a  mine  {Boyce  v.  Greeiu,  1826,  Batt.  608),  a  grant  of  the  right 
to  take  water  from  a  well  {Tyler  v.  Bennett,  1836,  5  Ad.  «&  E.  377),  the 
letting  of  furnished  lodgings  {Inman  v.  Stamj),  1815,  1  Stark.  12; 
18  E.  E.  740),  a  grant  of  the  right  to  shoot  and  take  away  game  in  the 
nature  of  a  profit  ti  iirendre  {  Webber  v.  Lee,  1882,  9  Q.  B.  D.  315),  an 
agreement  for  the  sale  of  the  building  materials  of  a  house  which  is  to 
be  taken  down  and  cleared  off  within  a  limited  time  {Laverij  v.  Pursell, 
1888,  39  Ch.  D.  508).  Equitable  interests  are  within  the  statute,  such 
as  an  agreement  for  sale  of  an  equity  of  redemption  {Massey  v.  Johnson, 
1847,  1  Ex.  241,  p.  255 ;  74  E.  E.  645);  a  charge  on  rent  {Ex  parte  Hall, 
1879,  10  Ch.  D.  615),  the  beneficial  interest  in  a  charge  on  land  {Topjjin 
v.  Lomas,  1855, 16  C.  B.  145).  On  the  other  hand,  contracts  for  the  sale 
of  railway  shares  {Bradley  v.  Holdsworth,  1838,  3  U.  &  W.  422 ;  49  E.  E. 
670),  contracts  relating  to  the  investigation  of  the  title  to  land  {Jcakes 
v.  White,  1851,  6  Ex.  873),  an  agreement  for  board  and  lodging  in  the 
house  of  another  {Wright  v.  Stavert,  1860,  2  El.  &  El.  721,  with  which, 
however,  cp.  Inman  v.  Stamp,  mpra),  have  been  decided  not  to  fall 
within  the  section.  An  agreement,  "  If  you  will  become  tenant,  I  will 
repair  the  house  and  bring  in  the  furniture,"  is  not  within  the  statute 
{Angcll  V.  Duke,  1875,  L.  E.  10  Q.  B.  174;  Bostcy^i  v.  Boston,  [1904] 
1  K.  B.  124).  A  licence  confers  no  interest  in  land,  and  therefore  an 
agreement  with  a  builder  that  he  should  build  a  house  is  not  within  the 
section  {Camden  v.  Batterhury,  1859,  5  C.  B.  N.  S.  808).  Questions 
also  frequently  arose  with  respect  to  contracts  for  the  sale  of  crops ;  the 
rule  as  to  which  was  different  according  as  the  contract  related  to  indus- 
trial growing  crops  or  natural  growing  crops.  In  the  case  of  the  former 
{fi-udus  industriales)  it  was  decided  that  they  did  not  constitute  an 
"  interest  in  land,"  but  that  contracts  with  respect  to  the  sale  of  the 
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latter  {fructus  naturales),  if  it  was  contemplated  that  the  property  in 
the  crops  should  pass  before  their  severance  from  the  soil,  did  fall  within 
the  section,  as  relating  to  "interests  in  lands."  Now,  by  the  Sale  of 
Goods  Act,  1893,  it  is  expressly  provided  that  "emblements,  industrial 
growing  crops,  and  things  attached  to  or  forming  part  of  the  land,  which 
are  agreed  to  be  severed  before  sale  or  under  the  contract  of  sale,"  are 
included  in  the  term  "goods"  (s.  62,  subs.  1);  contracts  for  the  sale  of 
any  of  these  things  are  now  therefore  governed  by  sec.  4  of  that  statute, 
but  an  agreement  for  sale  of  a  growing  crop  of  grass  is  a  sale  of  an 
interest  in  land  {Carrington  v.  Boots,  1837,  2  M.  &  W.  248 ;  46  E.  E. 
583). 

A  gift  by  will  of  the  life-interest  in  a  sum  of  money  to  the  testator's 
widow,  to  be  paid  out  of  the  proceeds  of  the  sale  of  his  real  estate,  is  a 
gift  of  an  "  interest  in  land  "  within  sec.  9  of  the  Dower  Act,  1833  {In  re 
Thomas,  Thomas  v.  Howell,  1886,  34  Ch.  D.  166). 

The  beneficial  life-interest  of  a  married  woman  in  a  trust  fund, 
properly  invested  by  the  trustees  upon  a  mortgage  of  land,  is  an 
"  interest  in  land "  within  the  Fines  and  Eecoveries  Act,  1833  {Miller 
V.  Collins,  1896,  65  L.  J.  Ch.  353). 

Interest    Recoverable    in   Actions.  —  interest  is 

recoverable  in  actions : — 

1.  Under  the  common  law  at  an  agreed  or  ordinary  rate  as  a 
liquidated  demand  {q.v.),  p.  316. 

2.  Under  statute  giving  the  right  to  interest  in  specified  cases  in 
the  form  of  liquidated  damages,  e.g.  the  Bills  of  Exchange  Act,  1882, 
p.  319. 

3.  Under  the  Law  Amendment  Act,  1833,  3  &  4  Will.  iv.  c.  42,  as 
damages,  either  liquidated  or  unliquidated,  p.  320. 

4.  Under  the  Judgments  Act,  1838,  1  &  2  Vict.  c.  110,  ss.  17,  18,  on 
every  judgment  debt,  and  costs,  p.  321. 

5.  Claims  for  money  lent  with  interest  at  an  unusual  or  exorbitant 
rate  are  subject  to  the  provisions  of  the  Money-Lenders  Act,  1900, 
p.  323. 

1.  Under  the  Common  Law. — Wherever  interest  could  have  been 
recovered  by  law  prior  to  3  &  4  Will.  iv.  c.  42,  it  was  by  that  Act 
made  still  recoverable  independently  of  the  specific  provisions  with 
regard  to  interest  which  the  statute  contains  (see  sec.  28,  proviso). 
The  nature  and  extent  to  which  claims  for  interest  are  enforceable 
under  the  common  law  depend,  therefore,  on  the  practice  of  the  Courts 
in  that  respect  as  it  existed  prior  to  June  1,  1833,  when  the  above  Act 
came  into  operation. 

In  the  year  1807  Lord  Ellenborough  laid  down  certain  rules  of 
practice  for  the  Court  with  respect  to  the  allowance  of  interest  in 
actions  at  law.  His  express  purpose  was  to  remove  the  uncertainty 
which  then  prevailed  as  to  the  circumstances  under  which  interest 
was  at  that  time  recoverable.  "  It  appears  to  me  that  interest  ought 
to  be  allowed  only  (1)  in  cases  where  there  is  a  (written)  contract 
for  payment  of  money  on  a  certain  day,  as  on  bills  of  exchange,  pro- 
missory notes,  etc. ;  or  (2)  where,  from  the  course  of  dealing  between 
the  parties  it  may  be  inferred  that  this  was  their  intention ;  or 
(3)  where  it  can  be  proved  that  the  money  has  been  used  and 
interest  has  been  actually  made "  {De  Haviland  v.  Boioerhanh,  1807, 
1  Campb.  50.     The  words  in  the  first  clause  of  this  judgment,  "  where 
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there  is  a  contract  for  payment  of  money  on  a  certain  day,"  gave  rise 
to  some  doubt  as  to  whether  interest  could  be  recovered  on  a  claim 
for  goods  sold  and  delivered,  for  which  payment  became  due  at  the 
expiration  of  a  fixed  period.  This  doubt  was  removed  by  De  Bernales 
V.  Fuller,  1810,  2  Campb.  429  {n.) ;  11  R.  E.  755,  in  which  the  Court 
explained  that  the  above  judgment  did  not  in  that  respect  apply  to 
goods  sold  and  delivered,  but  only  to  contracts  in  writing,  such  as  bills 
of  exchange,  promissory  notes,  etc. 

The  concluding  clause  of  Lord  EUenborough's  judgment  to  the  effect 
that  interest  was  recoverable  "  where  it  can  be  shown  that  the  money 
has  been  used  and  interest  actually  made  "  appears  to  have  referred  to 
a  claim  for  money  had  and  received  to  the  use  of  the  plaintiff,  for  it  had 
been  previously  held  that  on  such  a  claim  the  money  could  only  be 
recovered  without  interest,  "  unless  it  was  shown  that  the  money  had 
been  used  and  interest  had  on  it"  {Walker  v.  Constable,  1798,  1  Bos.  & 
Pul.  306). 

In  L.  a  &  D.  Ely.  v.  S.-E.  Ely.,  [1893]  A.  C.  429,  the  whole  subject  of 
interest  recoverable  at  common  law  was  examined  at  length,  and  the 
rules  laid  down  by  Lord  Ellenborough  were  not  regarded  as  an  entirely 
satisfactory  statement  of  the  law  at  the  time,  preference  being  given  to 
the  statement  by  Lord  Tenterden  in  Page  v.  Newman,  1829,  9  B.  &  C. 
378 ;  33  E.  E.  204 :  "  I  think  we  ought  not  to  depart  from  the  long- 
established  rule  that  interest  is  not  due  on  money  secured  by  a  written 
instrument  unless  it  appears  on  the  face  of  the  instrument  that  interest 
was  intended  to  be  paid,  or  unless  it  be  implied  by  the  usage  of  trade, 
as  in  the  case  of  mercantile  instruments."  Notwithstanding  the  great 
authority  which  attaches  to  this  adoption  of  Lord  Tenterden's  dictum 
as  a  more  correct  pronouncement  of  tlie  common  law  practice  then 
existing  than  that  by  Lord  Ellenborough,  it  is  difficult  to  accept  it 
as  such  in  view  of  the  fact  that  no  less  an  authority  than  Tidd,  writing 
in  1828,  twenty-one  years  after  Lord  EUenborough's  judgment,  and 
only  one  year  before  Lord  Tenterden's,  cites  Lord  EUenborough's  state- 
ment verbatim  as  embodying  the  recognised  and  settled  practice  of 
the  Courts  of  common  law  with  respect  to  recovery  of  interest  in 
actions,  with  the  sole  addition  that  where  there  had  been  an  express 
promise  (as  distinguished  from  a  written  contract)  to  pay  interest,  it 
could  be  recovered  (Tidd.  Frac,  9th  ed.,  871,  872). 

In  Z.  C.  (&  D.  Fly.  v.  S.-F.  Fly.  {uhi  sup.,  at  p.  441  of  the  Eeport)  Lord 
"Watson  stated  that  sec.  28  of  3  &  4  Will.  iv.  c.  42  (see  3,  infra)  was 
based  upon  the  assumption  that  the  law  was  correctly  stated  in  Lord 
Tenterden's  judgment  in  Faye  v.  Netcman,  uhi  suj).  This  statement 
derives  importance  from  the  terms  of  the  proviso  to  that  section  to 
which  reference  is  made  above.  The  doubt  as  to  the  completeness, 
of  Lord  Tenterden's  statement  of  the  practice  at  common  law  is 
strengthened  by  a  recent  decision  of  the  Court  of  Appeal.  The  only 
ground  which  Lord  Tenterden  gives  for  implying  a  contract  to  pay 
interest  is  the  usage  of  trade.  The  Court  of  Appeal,  however,  on  a. 
claim  for  interest  on  goods  sold  and  delivered,  held  that  a  contract 
to  pay  interest  could  be  implied  from  the  personal  acts  of  the  debtor,, 
as,  for  example,  where  a  tradesman  had  sent  in  bills  from  time  to 
time  showing  that  interest  was  being  charged,  and  the  debtor  had 
never  objected  to  the  charge,  and  had  from  time  to  time  made  pay- 
ments on  account  generally  (In  re  Anglesey,  Marquis  of,  Wilmot  v^ 
Gardiner,  [1901]  2  Ch.  548,  C.  A.).    This  decision  appears  to  be  in 
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accordance  with  the  old  practice  at  common  law,  for  it  was  held  in 
1813  that  a  contract  to  pay  interest  might  be  implied  from  the  nature 
of  the  dealings  between  the  parties,  as  where  the  debtor  had  been  in  the 
habit  of  paying  interest  on  similar  securities  {Ex  parte  Williams,  1813, 
1  Eose,  399;  and  see  Denton  v.  Bodie,  1813,  3  Campb.  493;  14  R  R 
823). 

At  common  law  a  simple  contract  debt  did  not  carry  interest  unless 
by  virtue  of  some  contract,  express  or  implied,  to  pay  interest  {Rhodes  v. 
Mlwdes,  1860,  29  L.  J.  Ch.  418).  And  this  included  money  lent  {Page  v. 
Newman,  1829,  9  B.  &  C.  378;  33  R  R  204;  Gallon  v.  Bragg,  1812, 
15  East,  223;  13  R  K.  451). 

A  bond  in  a  penal  sum,  conditioned  to  pay  a  lesser  sum,  with 
interest  up  to  and  at  a  certain  date,  is  an  interest-bearing  security, 
the  interest  being  recdverable  as  interest,  and  not  as  damages.  And 
though  no  mention  is  made  in  the  instrument  of  continuing  interest, 
.a  contract  is  implied  to  pay  interest  from  the  date  of  the  bond  to  the 
date  of  payment  {Re  Dixon,  Heynes  v.  Dixon,  [1900]  2  Ch.  561,  C.  A.). 

A  claim  for  recovery  of  money  had  and  received  to  the  use  of  the 
plaintiff  does  not  carry  interest  in  the  absence  of  a  contract,  express  or 
implied,  to  pay  interest  {Fruhling  v.  Schroeder,  1835,  2  Bing.  N.  C.  77). 
It  is  probable,  however,  that  the  ruling  referred  to  above  in  Walker  v. 
Constable,  1798, 1  Bos.  &  Pul.  306,  that  interest  would  be  allowed  if  such 
money  had  been  used  and  interest  had  on  it,  would  still  apply,  if  not  in 
law,  at  least  in  equity.  A  claim  for  recovery  of  money  wrongly  exacted 
.and  retained  would  carry  interest  {Sutton  v.  S.-E.  Rly.,  1865,  L.R.  1  Ex.  32). 
"  There  is  no  doubt  whatever  that  money  obtained  by  fraud  and  retained 
by  fraud  can  be  recovered  with  interest,  whether  the  proceedings  be 
taken  in  a  Court  of  equity  or  in  a  Court  of  law,  or  in  a  Court  which  has  a 
jurisdiction  both  equitable  and  legal."  {Johnson  v.  R.,  [1904]  A.  C.  817. 
See  p.  822  of  the  Report.)  In  that  case  it  was  held,  however,  that  the 
fraud  must  be  proved  in  the  action  in  which  the  interest  is  claimed  and 
in  the  absence  of  such  proof  interest  could  not  be  allowed,  though  the 
fraud  had  been  proved  elsewhere  in  criminal  proceedings. 

Practice. — The  following  is  the  practice  in  cases  included  in  the  above 
•classes  of  claims : — 

{a)  Where  interest  is  claimed  on  an  express  contract  to  pay  money, 
with  interest  at  a  specified  rate  until  payment,  the  interest  at  that  rate 
may  be  claimed  on  the  writ  as  a  liquidated  demand  down  to  the  date  of 
the  writ,  and  a  further  claim  may  be  added  for  running  interest  at  the 
:same  rate  until  payment  or  judgment.  The  amount  of  such  interest, 
being  merely  a  matter  of  calculation,  may  be  recovered  as  a  liquidated 
demand,  whether  it  be  at  a  moderate  or  exorbitant  rate,  subject  to  any 
order  to  the  contrary,  and  to  the  terms  of  the  Money-Lenders  Act 
(see  5,  infra). 

(b)  Where  the  contract  is  to  pay  money  with  interest  at  a  certain 
date,  or  within  a  certain  time,  without  further  contract,  and  the  interest 
agreed  to  be  paid  is  at  an  unusual  or  exorbitant  rate,  the  Court  may 
imply  a  contract  to  pay  continuing  interest  at  an  ordinary  and  reason- 
able rate,  but  will  not  imply  a  contract  to  pay  interest  beyond  the  time 
specified  in  the  contract  at  an  unusual  or  exorbitant  rate.  If  interest  is 
allowed  to  the  date  of  the  writ,  it  may,  if  claimed  by  the  writ,  be  also 
allowed  until  payment  or  judgment. 

(c)  Judgment  without  order,  i.e.  by  default  of  appearance,  or  defence 
under  Order  13,  rr.  2-11 ;  Order  27,  rr.  2-9  (see  Default,  in  Pkoceedings 
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IN  THE  High  Coukt)  may  include  interest  only  where  the  claim  avers  a 
contract  to  pay  interest,  or  shows  a  statutory  or  legal  right  to  interest, 
as  under  the  Bills  of  Exchange  Act,  1882.  The  defendant's  default  in 
such  cases  is  an  admission  of  liability.  Where,  for  example,  the  claim 
is  of  a  kind  which  does  not  ordinarily  carry  interest,  such  as  for  goods 
sold  and  delivered,  if  the  plaintiff  by  his  claim  alleges  a  promise  or  agree- 
ment to  pay  interest,  and  the  defendant  fails  to  appear  and  deny  the 
allegation,  the  plaintiff  may  have  judgment  for  the  interest.  But  in  the 
absence  of  an  alleged  contract  or  promise  which  is  not  denied,  to  pay 
interest,  or  a  statutory  right  to  interest,  there  must  be  an  order  of  the 
Court,  or  a  judge  or  Master,  allowing  interest  as  part  of  a  judgment  or 
order  to  pay. 

Ordinary  or  Reasonable  Mate  of  Interest. — There  is  no  rule  at  law 
which  fixes  the  rate  of  interest,  or  states  what  is  to  be  considered  the 
ordinary  rate.  See  dictum  of  Lindley,  L.J.,  in  L.  C.  &  D.  Ely.  v.  S.-E. 
Ely.,  [1892]  1  Ch.,  at  p.  133.  It  may,  however,  be  stated  that  where  the 
Court  has  had  to  fix  the  rat€  of  interest,  it  has  for  many  years  past 
adopted  4  per  cent,  as  the  ordinary  rate.  In  In  re  Metropolitan  Coal 
Consumers'  Assoc.,  Waimoright's  Case,  1889,  62  L.  T.  30,  Kay,  L.J.,  said 
(at  p.  33) :  "  I  do  not,  however,  consider  that  I  am  bound  by  any  hard  and 
fast  rule  as  to  the  rate  of  interest.  Interest  at  5  per  cent,  has  been 
allowed,  because  that  was  considered  to  be  the  mercantile  rate  of  interest. 
But  it  is  very  hard  to  say  now  that  it  is  the  mercantile  rate  of  interest, 
when  from  real  bond  fide  good  security  you  cannot  get  more  than  3  per 
cent.  I  therefore  think  4  per  cent,  is  quite  sufficient,  and  I  allow  interest 
at  that  rate."  Even  as  long  ago  as  1874  the  same  conclusion  was  arrived 
at  by  the  House  of  Lords  in  Cook  v.  Fowler,  L.  K.,  1874,  7  H.  L  27.  Four 
per  cent,  interest  was  also  allowed  in  In  re  Bahia  and  San  Francisco  Ely., 
1868,  3  Q.  B.  584;  and  Page  v.  Cloeie,  1892,  94  L.  T.  J.  32;  and  though 
5  per  cent,  was  allowed  in  In  re  Roberts,  1880,  14  Ch.  D.  49,  it  was  for 
continuing  interest  on  an  expired  contract  for  money  lent  at  10  per  cent, 
interest,  which  might  have  been  considered  as  a  special  circumstance. 

In  cases  where  the  Court  is  not  called  upon  to  fix  the  rate  of  interest 
on  a  claim  which  carries  interest,  and  continuing  interest  is  claimed  at 
5  per  cent.,  such  rate  is  regarded  as  reasonable  and  is  allowed.  This 
arises  in  actions  on  bills  of  exchange,  etc.  (see  2,  infra)  or  where  the 
claim  alleges  an  agreement  express  or  implied  to  pay  interest,  and  the 
defendant  makes  default  of  appearance,  or  defence.  Moreover,  in  actions 
for  money  lent,  where  the  claim  includes  items  for  interest  and  further 
claims  interest  from  the  date  of  the  writ  till  payment  or  judgment 
at  5  per  cent.,  it  is  usual  in  giving  judgment  under  Order  14  to  allow 
interest  at  that  rate. 

2.  TlTider  Statute  Giving  the  Right  to  Interest. — The  Bills  of  Exchange 
Act,  1882,  45  &  46  Vict.  c.  61,  allows  interest  on  bills  of  exchange, 
cheques,  and  promissory  notes,  whether  the  liability  to  pay  interest  is 
expressed  by  the  instrument,  or  not.  Where  the  bill  is  expressed  to  be 
payable  with  interest,  unless  the  instrument  otherwise  provides,  interest 
runs  from  the  date  of  the  bill,  and  if  the  bill  is  undated  from  the  issue 
thereof  (s.  9  (3)).  Where  liability  to  pay  interest  is  not  expressed, 
and  the  bill  is  dishonoured,  interest  is  recoverable  as  liquidated  damages 
(see  Ex  parte  Charman,  1887,  W.  N.  184;  and  see  Liquidated  Demand) 
from  the  time  of  presentment  for  payment,  if  the  bill  is  payable  on 
demand,  and  from  the  maturity  of  the  bill  in  any  other  case  (s.  57).  A 
cheque  is  a  bill  of  exchange  drawn  on  a  banker  payable  on  demand 
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(s.  73).  The  above  provisions  as  to  bills  of  exchange  apply  to  promissory- 
notes  (s.  89).  In  actions  on  bills  of  exchange,  cheques,  and  promissory 
notes,  the  claim  for  interest  may  be  included  in  a  special  indorsement  {c[.v.). 

Where  interest  is  claimed  under  sec.  57  as  liquidated  damages,  it 
must  be  so  claimed  at  an  ordinary  or  reasonable  rate  (see  note  to  1,  supra, 
"  Ordinary  or  Eeasonable  Eate  of  Interest "),  for  a  contract  to  pay  an 
unusual  or  exorbitant  rate  of  interest  will  not  be  inferred  where  it  is 
not  expressed  in  the  instrument  {Elliot  v.  Roberts,  1891,  36  Sol.  J,  92. 
See  5,  infra). 

The  Solicitors  Act,  1870,  33  &  34  Yict.  c.  28,  s.  17,  empowers  the 
Taxing  Master  to  allow  interest  at*  such  rate  and  from  such  time  as  he 
thinks  just  on  moneys  disbursed  by  the  solicitor  for  his  client,  and  to 
allow  the  client  interest  on  the  moneys  of  the  client  in  the  hands  of  the 
solicitor  and  improperly  retained  by  him. 

Interest  is  also  given  in  certain  cases  by  Order  55,  rr.  62-64,  but  as 
this,  though  not  actually  interest  on  a  judgment  debt,  refers  to  the 
allowance  of  interest  in  working  out  a  judgment  or  order  for  an  account, 
it  is  dealt  with  under  4,  infra. 

3.  Under  3  cfe  4  Will.  IV.  c.  42.— Sees.  28  and  29  of  this  Act  are  as 
follows : — 

28.  That  upon  all  debts  or  sums  certain  payable  at  a  certain  time  or 
otherwise,  the  jury  on  the  trial  of  any  issue,  or  on  any  inquisition  of 
damages,  may,  if  they  shall  think  fit,  allow  interest  to  the  creditor  at  a 
rate  not  exceeding  the  current  rate  of  interest  from  the  time  when  such 
debts  or  sums  certain  were  payable,  if  such  debts  or  sums  be  payable 
by  virtue  of  some  written  instrument  at  a  certain  time,  or  if  payable 
otherwise  then  from  the  time  when  demand  of  payment  shall  have  been 
made  in  writing,  so  as  such  demand  shall  give  notice  to  the  debtor  that 
interest  will  be  claimed  from  the  date  of  such  demand  until  the  term  of 
payment :  provided  that  interest  shall  be  payable  in  all  cases  in  which 
it  is  now  payable  by  law. 

29.  That  the  jury  on  the  trial  of  any  issue  may,  if  they  shall  think 
fit,  give  damages  in  the  nature  of  interest  over  and  above  the  value  of 
the  goods  at  the  time  of  the  conversion  or  seizure,  in  all  actions  of 
trover  or  trespass  de  bonis  asportatis,  and  over  and  above  the  money  re- 
coverable in  all  actions  on  policies  of  assurance  made  after  the  passing 
of  this  Act. 

The  written  instrument  must  be  itself  the  contract  to  pay  a  sum 
certain  at  a  time  certain.  A  written  application  for  a  loan  till  a  fixed 
day,  on  which  the  loan  is  made  on  the  terms  asked,  is  not  sufficient  to 
bring  the  case  within  sec.  28  of  the  statute  (Taylor  v.  Holt,  1864, 
3  H.  &  C.  452). 

When  the  instrument  under  which  a  sum  of  money  is  payable  makes 
the  day  of  payment  depend  upon  a  future  contingent  event,  such  time 
is  not  a  time  certain  within  the  meaning  of  sec.  28  (Merchant  Ship- 
ping Co.  v.  Armitage,  1874,  L.  E.  9  Q.  B.  99,  followed  in  Z.  C.  &  D.  Ely.  v. 
8.-E.  Ely.,  [1892]  1  Ch.  120,  C.  A.).  And  the  instrument  must  provide 
for  the  payment  of  a  debt  or  sum  certain  absolutely  from  one  party  to 
the  other.  It  must  not  be  a  provisional  payment  which  may  have  to  be 
undone  by  a  subsequent  adjustment  (L.  C.  &  D.  Ely.  v.  S.-E.  Ely.,  [1893] 
A.  C.  429,  confirming  S.  C.  in  Court  of  Appeal,  supra,  and  doubting 
Buncombe  v.  Brighton,  &c.,  Hotel  Co.,  1875,  L.  E.  10  Q.  B.  371). 
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A  covenant  by  a  testator  that  his  executors  or  administrators  should 
pay  a  stated  sum  within  six  calendar  months  after  his  decease  is  a 
covenant  to  pay  a  sum  certain  at  a  certain  time  within  the  section,  for 
death  is  not  a  contingent  event  which  may  or  may  not  happen.  It  is 
a  certainty  which  must  happen  to  all  {In  re  Horner,  Fooks  v.  Horner, 
[1896]  2  Ch.  188). 

If  the  money  claimed  is  not  payable  at  a  certain  time,  as  in  the  case 
of  goods  sold  and  delivered,  sec.  28  provides  that  interest  shall  be 
recoverable  from  the  time  when  demand  of  payment  has  been  made  in 
writing  with  notice  to  the  debtor  that  interest  will  be  claimed  from  the 
date  of  such  demand  until  payment.  To  bring  a  case  within  this  part 
of  the  section  the  notice  must  be  a  definite  notice  containing  both  a 
formal  demand  for  payment  of  the  debt,  and  a  notice  that  interest  will 
be  claimed  if  not  then  paid  (see  Ward  v.  Eyre,  1880,  49  L.  J.  Ch.  657, 
C.  A).  Apart  from  some  act  of  acquiescence  on  the  part  of  the  debtor 
from  which  an  agreement  to  pay  interest  may  be  inferred,  a  general 
intimation  on  a  tradesman's  account  that  interest  will  be  charged 
after  one  year's  credit  is  not  sufficient  {In  re  Edwards,  Williams 
V.  Trench,  1891,  61  L  J.  Ch.  22).  Although  this  case  was  distinguished 
by  In  re  Anglesey,  [1901]  2  Ch.  548,  C.  A.,  cited  in  1,  supra,  it  was  not 
overruled  on  this  point.  A  claim  for  interest  made  for  the  first  time 
on  a  writ  is  not  sufficient  {Bhymney  Rly.  v.  Rhymn^y  Iron  Co.,  1890, 
26  Q.  B.  D.  146).  The  demand  for  payment  must  be  for  a  sum  certain, 
for,  though  it  may  refer  to  an  account  enclosed,  such  account  must  be 
for  the  amount  of  a  debt  due,  not  partaking  of  the  nature  of  an  estimate 
of  what  is  or  will  be  due  (see  Hill  v.  South  Staffordshire  Rly.,  1874, 
43  L.  J.  Ch.  556;  Ward  v.  Eyre,  sup.).  For  instances  of  a  sufficient 
demand  and  notice,  see  LoTidesborotufh  {Lord)  v.  Mowatt,  1854,  23  L.  J. 
Q.  B.  38 ;  Geake  v.  Ross,  1875,  44  L  J.  C.  P.  315 ;  In  re  Overend, 
Gurney,  Ltd.,  Lintott's  Case,  1867,  36  L.  J.  Ch.  510. 

Practice. — Sec.  28  of  3  &  4  Will.  iv.  c.  42,  refers  only  to  a  jury  as 
the  authority  empowered  to  award  interest  in  cases  within  the  section, 
but  where  the  action  or  issue  is  tried  without  a  jury  the  power  is  exer- 
cised by  the  judge,  and  where  it  is  tried  by  a  referee,  or  Master,  under 
an  order  of  reference,  interest  may  be  awarded  by  the  referee  or  Master, 
who  by  virtue  of  Order  36,  r.  50,  has  all  the  powers  of  a  judge.  Where 
the  action  is  disposed  of  under  Order  14  the  judge  or  Master  in  cham- 
bers may  award  the  interest. 

When  the  order  for  judgment  fixes  the  rate  of  interest  at  a  higher 
or  lower  rate  than  4  per  cent,  judgment  may  be  entered  for  the  amount 
of  interest  at  that  rate  which  has  accrued  up  to  the  date  of  entering  the- 
judgment,  but  not  subsequent  to  judgment  unless  there  is  a  specific 
direction  in  the  order  that  the  judgment  shall  carry  interest  at  the 
special  rate  named,  as  the  statutory  rate  of  interest  on  judgments  and 
orders  is  4  per  cent,  (see  4,  infra). 

The  rate  of  interest  usually  allowed  by  the  Court  in  awarding 
interest  up  to  judgment  is  4  per  cent,  in  the  absence  of  special  circum- 
stances in  the  case  (see  note  to  1,  supra,  "  Ordinary  or  Eeasonable  Rate 
of  Interest "). 

4.  On  Judgment  Debt  and  Costs. — Sec.  17  of  the  Judgments  Act, 
1838,  1  &  2  Vict.  c.  110,  provides  that  every  judgment  debt  shall  carry 
interest  at  4  per  cent,  per  annum  from  the  time  of  entering  up  the 
judgment  until  the  same  shall  be  satisfied,  and  such  interest  may  be 
levied  under  a  writ  of  execution  on  such  judgment.  Sec.  18  makes 
VOL.  VII.  21 
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all  orders  of  Courts  of  equity  and  all  rules  of  Courts  of  common  law, 
&c.,  of  the  same  effect  as  judgments.  Order  42,  r.  24,  of  the  Eules  of 
the  Supreme  Court  provides  that  in  any  cause  or  matter  every  order 
may  be  enforced  as  a  judgment  to  the  same  effect. 

Order  42,  r.  16,  provides  that  every  judgment  or  order  shall  carry 
interest  at  4  per  cent,  per  annum,  unless  there  is  an  agreement  between 
the  parties  that  more  than  4  per  cent,  per  annum  shall  be  secured  by  the 
judgment  or  order,  in  which  case  the  interest  so  agreed  may  be  levied 
by  execution. 

The  time  of  entering  up  the  judgment  referred  to  in  sec.  17,  supra, 
is  fixed  by  Order  41,  r.  3,  as  the  day  when  the  judgment  is  pronounced 
in  Court,  in  cases  where  the  action  or  matter  is  heard  in  Court,  and 
in  other  cases  (by  r.  4)  as  the  day  when  the  necessary  papers  are  left 
with  the  proper  officer  for  entry  of  the  judgment.  Where  a  judgment  is 
pronounced  in  Court  for  an  amount  to  be  ascertained  by  a  referee,  or 
otherwise,  the  judgment  is  still  dated  as  of  the  day  when  the  direction 
for  judgment  is  given,  although  the  ascertainment  of  the  amount  pre- 
cedes the  completion  of  the  judgment.  See  E.  S.  C.  Form,  App.  F., 
No.  la. 

The  rate  of  interest  under  a  judgment  or  order  is  still  4  per  cent,  as 
stated  in  sec.  17  of  the  Judgments  Act,  1838,  and  Order  42,  r.  16,  even 
though  the  debt  recovered  by  the  judgment  bore  a  higher  rate  (see 
In  re  European  Central  Ely.,  1876,  4  C.  D.  33 ;  JEx  parte  Fewings,  1883, 
25  Ch.  D.  338;  Arbuthnot  v.  Bunsilall,  1890,  62  L.  T.  234;  Economic 
Life  Assurance  Soc.  v.  Usborne,  [1902]  A.  C.  147). 

In  the  absence  of  any  special  order,  no  distinction  is  made  between 
the  interest  on  the  debt  and  the  interest  on  the  costs.  Both  begin  to 
run  from  the  day  of  the  judgment  {Pyman  v.  Burt,  1884,  W.  N.  100). 
The  interest  becomes  part  of  the  judgment  debt  {Re  Clagett,  1888, 
36  W.  E.  653,  C.  A.),  and  a  creditor  issuing  a  bankruptcy  notice  is 
entitled  to  add  to  the  judgment  debt  the  interest  which  has  accrued 
since  the  date  of  the  judgment  {Be  Lehmann,  1890,  62  L.  T.  941).  But 
where  a  consent  order  is  made  providing  that  the  judgment  debt  and 
costs  are  to  be  paid  by  equal  instalments  at  stated  intervals,  execution 
not  to  issue  if  the  instalments  are  regularly  paid,  no  interest  can  be 
recovered  if  the  judgment  debtor  pays  the  instalments  regularly  {Caudery 
V.  Finnerty,  1892,  66  L.  T.  684). 

Where  a  judgment  or  order  is  made  directing  an  account  of  the 
debts  of  a  deceased  person,  interest  is  computed  on  such  debts  as  carry 
interest  at  the  rate  they  respectively  carry,  and  as  to  all  others  at  the 
rate  of  4  per  cent,  per  annum  from  the  date  of  the  judgment  or  ordet 
(Order  55,  rr.  62,  63).  Where  an  estate  is  insolvent,  the  judgment  for 
administration  does  not  carry  interest  from  its  date,  such  judgment 
being  by  virtue  of  Judicature  Act,  1875,  s.  10,  equivalent  to  an  adjudi- 
cation in  bankruptcy  {In  re  Summers,  Boswell  v.  Gurney,  1879, 
13  Ch.  D.  136.) 

Where  a  judgment  or  order  directs  an  account  of  legacies,  interest 
is  computed  on  the  legacies  at  the  rate  of  4  per  cent,  per  annum  from 
the  end  of  one  year  after  the  testator's  death,  unless  otherwise  pro- 
vided by  the  will  (Order  55,  r.  64).  A  legacy  charged  on  real  estate 
carries  interest  on  the  death  of  the  testator  {Turner  v.  Buck,  1874, 
L.  E.  18  Eq.  301).  Interest  on  a  legacy  charged  on  the  real  estate, 
payable  in  futuro,  e.g.  from  the  death  of  the  tenant  for  life,  only  runs 
from  the  time  when  it  becomes  payable  {Be  Waters,  1889,  42  Ch.  D.  513). 
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5.  Exorbitant  Rate  of  Interest — Money-Lenders  Act. — The  Money- 
Lenders  Act,  1900,  63  &  64  Vict.  c.  51,  is  here  dealt  with  solely  in 
regard  to  its  effect  on  recovery  of  interest  in  actions.     See  also  Usury. 

Sec.  1  (1)  provides  that  where  an  action  for  money  lent  is  brought 
in  any  Court  by  a  money-lender,  "  and  there  is  evidence  which  satisfies 
the  Court  that  the  interest  charged  in  respect  of  the  sum  actually  lent 
is  excessive,  or  that  the  amounts  charged  for  expenses,  inquiries,  fines, 
bonus,  premium,  renewals,  or  any  other  charges,  are  excessive,  and  that 
in  either  case  the  transaction  is  harsh  and  unconscionable,  or  is  other- 
wise such  that  a  Court  of  equity  would  give  relief,  the  Court  may 
reopen  the  transaction,  and  take  an  account  between  the  money-lender 
and  the  person  sued,  and  may,  notwithstanding  any  statement  or  settle- 
ment of  account  or  any  agreement  purporting  to  close  previous  dealings 
and  create  a  new  obligation,  reopen  any  account  already  taken  between 
them  and  relieve  the  person  sued  from  payment  of  any  sum  in  excess 
of  the  sum  adjudged  by  the  Court  to  be  fairly  due  in  respect  of  such 
principal,  interest,  and  charges,  as  the  Court,  having  regard  to  the  risk 
and  all  the  circumstances,  may  adjudge  to  be  reasonable;  and  if  any 
such  excess  has  been  paid,  or  allowed  in  account  by  the  debtor,  may 
■order  the  creditor  to  repay  it;  and  may  set  aside,  either  wholly  or  in 
part,  or  revise,  or  alter,  any  security  given  or  agreement  made  in  respect 
■of  money  lent  by  the  money-lender,  and  if  the  money-lender  has  parted 
with  the  security  may  order  him  to  indemnify  the  borrower  or  other 
person  sued." 

The  expression  "  money-lender "  in  the  Act  includes  every  person 
whose  business  is  that  of  money-lending,  or  who  advertises  or  announces 
himself,  or  holds  himself  out  in  any  way  as  carrying  on  that  business 
•(s.  6).  Exceptions  are  made  in  favour  of  pawnbrokers  while  trading 
within  the  Acts  relating  to  their  business ;  and  of  societies  registered 
under  the  Friendly  Societies  Act,  1896,  the  Benefit  Building  Societies 
Act,  1836,  the  Loan  Societies  Act,  1840,  or  the  Building  Societies  Acts; 
also  of  any  body  corporate  or  incorporate  authorised  to  lend  money  by 
Act  of  Parliament ;  and  of  any  person  carrying  on  the  business  of  bank- 
ing or  insurance,  or  any  business  not  having  for  its  primary  object  the 
lending  of  money,  in  the  course  of  which  and  for  the  purposes  whereof 
he  lends  money.  See  the  definition  discussed  in  Litchfield  v.  Dreyfus, 
11906]  1  K.  B.  584;  Furher  v.  Ficldings,  Ltd.,  1907,  23  T.  L.  K. 
362. 

The  effect  of  sec.  1  of  the  Money- Lenders  Act  is  to  allow  a  special 
form  of  defence  to  a  defendant  who  is  sued  by  a  money-lender  for  money 
lent  and  interest  at  an  exorbitant  rate.  The  form  of  the  claim  is  imma- 
terial. There  may  be  no  claim  for  interest  at  all ;  in  fact,  the  claims  in 
these  actions  rarely  disclose  the  fact  that  any  interest  is  claimed.  In 
most  cases  the  claim  on  the  writ  is  for  a  sum  due  under  a  promissory 
note  which  has  been  dishonoured.  The  form  of  the  claim  does  not 
affect  the  defendant's  right  to  ask  for  relief  under  the  Act,  and  if  he 
claims  relief  the  Court  has  power  to  reopen  the  whole  of  the  transactions 
between  the  parties,  provided  the  case  is  within  the  section.  To  bring 
the  case  within  the  Act  the  crucial  words  of  the  above  section  are  to  be 
read  as  defining  two  alternatives — {a)  if  the  interest  or  other  expenses 
charged  are  excessive,  and  the  transaction  is  harsh  and  unconscionable, 
or  (6)  is  otherwise  such  that  a  Court  of  equity  could  give  relief,  the 
transactions  may  be  reopened  (^Samuel  v.  Newhold,  [1906]  A.  C.  461, 
affirming  the  decision  of  the  Court  of  Appeal  in  Saunders  v.  Newhold, 
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[1905]  1  Ch.  260).  It  was  also  held  in  this  case  that  the  Court  had 
power  under  the  Act,  when  reopening  an  existing  money-lending  trans- 
action, to  reopen  also  one  that  is  past  and  closed,  provided  it  is  relevant 
to  or  in  some  way  connected  with  the  existing  transaction.  In  the 
result  the  money-lender  was  allowed  to  recover  the  amount  actually 
advanced  with  interest  at  the  rate  of  10  per  cent,  per  annum.  If  the 
terms  of  the  contract  are  such  as  to  embrace  a  contingent  possibility 
of  its  resulting  in  a  harsh  and  unconscionable  bargain,  the  Court  may 
reopen  the  transaction.  Thus  where  the  contract  was  for  payment  of 
the  principal  and  a  stated  sum  for  interest  by  instalments,  the  whole  to 
become  payable  on  failure  to  pay  any  one  instalment,  the  Court  reopened 
the  transaction  on  the  ground  that  the  happening  of  one  of  the  events 
provided  for  might  make  the  interest  exorbitant  {Levene  v.  Titchener, 
1907,  23  T.  L.  R.  508).  See  also  l7i  re  a  Debtor,  [1903]  1  K.  B.  705, 
C.  A. ;  Carringtons,  Ltd.  v.  Smith,  [1906]  1  K.  B.  79,  in  which  the  Court 
refused  in  the  circumstances  to  grant  relief,  though  the  interest  was  at 
the  rate  of  75  per  cent. 

In  reopening  a  transaction  the  Court  has  adjudicated  that  the  trans- 
action is  harsh  and  unconscionable  and  should  be  reopened  on  the 
footing  of  an  inquiry  as  to  the  amount  actually  advanced  by  the  money- 
lender, and  an  allowance  of  that  amount  phis  interest  at  a  reasonable 
rate.  In  determining  the  rate  of  interest  "  the  circumstances  of  each 
case  must  be  considered,  including  the  necessities  of  the  borrower,  his- 
pecuniary  position,  the  presence  or  absence  of  security,  the  relation  in 
which  the  money-lender  stood  to  the  borrower,  and  the  total  remunera- 
tion derived  by  the  money-lender  from  the  whole  transaction  "  (Foucione 
V.  Higgins,  1904,  21  T.  L.  E.  11,  see  judgment  of  Cozens-Hardy,  L.J., 
at  p.  12).  In  that  case  the  money-lender  was  allowed  to  recover  the- 
money  actually  lent  and  interest  at  the  rate  of  5  per  cent, 

A  money-lender  being  bound  under  the  Act  (s.  2)  to  register  himself 
as  such,  it  has  been  held  that  contracts  by  an  unregistered  money- 
lender are  illegal  and  not  enforceable  (  Victorian ,  etc.,  Syndicate  v.  Dott,. 
[1905]  2  Ch.  624;  [1906]  121,  L.  T.  J.  38,  C.  A.;  Bonnard  v.  Dott, 
[1906]  1  Ch.  740,  C.  A.).  But  an  unregistered  money-lender  can  main- 
tain an  action  for  damages  for  fraudulent  misrepresentation  whereby 
he  was  induced  to  advance  money  on  loan  (Bott  v.  Brickwell,  1906,. 
23  T.  L.  E.  61).  And  in  an  equitable  action  by  a  borrower  against  an 
unregistered  money-lender  to  recover  the  securities  mortgaged,  although 
the  transaction  is  void  in  law,  the  mortgagee  will  not  be  ordered  to- 
deliver  up  the  securities  to  the  mortgagor  except  on  terms  that  the 
mortgagor  shall  repay  the  amount  actually  borrowed  {Lodge  v.  National 
Union  Investment  Co.,  [1907]  1  Ch.  300).  In  this  case  the  borrower  was 
allowed  to  deduct  from  the  amount  repaid  as  actually  lent  to  him,  the 
charges  representing  interest,  etc.,  which  he  had  paid  the  money-lender. 

Practice. — A  defendant  to  an  action  by  a  money-lender  may  set  up' 
as  his  defence  a  claim  to  relief  under  the  Act.  He  is  also  entitled  to 
bring  an  action  for  relief. 

It  has  been  held  that  the  proper  tribunal  to  conduct  the  investigation 
necessary  in  order  to  give  relief  under  the  Act  is  the  tribunal  which 
tries  the  action  and  which  will  have  the  witnesses  before  it.  Belief' 
cannot  therefore  be  given  by  a  judge  or  Master  in  chambers  on  an 
application  for  summary  judgment  {q.v.)  under  Order  14  (  Wells  v.  Allott,. 
[1904]  2  K.  B.  842,  C.  A,).  It  may,  however,  be  given  by  the  registrar 
of  the  Court  of  Bankruptcy  upon  the  hearing  of  a  petition  by  a  money- 
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lender  for  a  receiving  order  against  a  borrower  {In  re  a  Debtor,  [1903] 
1  K.  B.  705,  C.  A.). 

In  proceedings  under  Order  14,  where  a  primd  facie  case  is  made  out 
by  the  defendant  for  relief  under  the  Act,  the  proper  order  to  be  made 
is  one  for  judgment  for  the  plaintiff  for  any  portion  remaining  due  of 
the  total  money  actually  lent  during  the  whole  transactions  sued  upon, 
with  interest  at  5  per  cent,  per  annum,  unless  such  sum  of  money  and 
interest  are  paid  into  Court  (or  to  the  plaintiffs  solicitor)  within  a 
stated  time,  with  leave  to  defend  as  to  the  residue  (  Wells  v,  Allott,  ubi 
supra).  If,  however,  in  such  a  case,  the  defendant  sets  up  a  defence 
tliat  the  plaintiff  is  an  unregistered  money-lender,  and  makes  out  a 
primd  facie  case  to  that  effect,  unconditional  leave  to  defend  must  be 
given  by  virtue  of  the  cases  cited  above  in  this  connection.  Where 
relief  is  being  sought  by  a  separate  action  in  the  Chancery  Division, 
unconditional  leave  to  defend  the  action  in  the  King's  Bench  Division 
must  be  given,  and  the  defendant  should  apply  to  the  judge  in  chambers 
to  transfer  the  action  to  the  Chancery  Division. 

If  the  judge  or  Master  acting  under  Order  14  gives  either  conditional 
or  unconditional  leave  to  defend,  as  above  stated,  he  may  at  the  same 
time  give  directions  as  to  the  conduct  and  trial  of  the  action  for  the 
purpose  of  determining  the  defendant's  right  to  relief  under  the  Act 
(Order  14,  r.  8). 

Interest  Suit. — A  suit  in  the  Probate  Division  in  which  there 
is  a  dispute  as  to  the  interest  of  a  person  in  the  estate  of  the  deceased. 
"  Such  a  suit  may  arise  either  as  a  collateral  question  in  a  testamentary 
cause,  in  which  case  it  may  be  tried  apart  from  the  main  question  at 
issue  between  the  parties,  or  as  an  original  suit,  where  the  right  to 
administration  of  the  effects  of  an  intestate  is  disputed "  (Powles  and 
Oakley,  Probate  and  Administration,  3rd  ed.,  400).  Where  the  plaintiff 
disputes  the  interest  of  the  defendant,  he  must  specifically  allege  in  his 
statement  of  claim  that  he  does  so  (Order  20,  r.  9,  R.  S.  C). 

Interim  Income. — The  income  arising  from  an  estate  or  fund 
until  the  happening  of  some  contingency.  In  the  case  of  contingent 
legacies  {q.v.)  the  tenant  for  life  is  entitled  to  the  interim  income  of  the 
fund  set  apart  to  meet  them  {Allhtsen  v.  Whittell,  1867,  L.  R.  4  Eq.  295). 
See  also  Tenant  for  Life  ;  Remainderman  ;  Infants. 

Interim  Order. — An  order  made  by  the  Court  to  have  effect 
only  for  a  time.  Thus  the  Court  or  a  judge  may  make  an  order  for  the 
interim  preservation  or  custody  of  the  subject-matter  of  a  disputed  con- 
tract (Order  50,  r.  1,  R.  S.  C).  As  to  the  time  within  which  such 
application  may  be  made,  see  Order  50,  r.  7. 

Where  an  injunction  is  sought,  and  urgency  is  shown,  the  Court 
frequently  grants  an  interim  order  in  terms  of  the  injunction  sought 
over  an  early  date,  usually  the  next  motion  day,  leave  being  given  to 
serve  notice  of  motion  for  an  injunction  for  that  day.  Such  an  order 
is  obtained  ex  parte,  and,  as  in  other  cases  of  interlocutory  injunction,  the 
plaintiff  is  required  to  give  an  undertaking  to  abide  by  any  order  the 
Court  may  make  as  to  damages  sustained  by  the  defendant  by  reason  of 
the  interim  order. 

[See  Daniell's  Cluincery  Practice,  7th  ed.,  p.  1363 ;  Seton's  Judgments 
and  Orders,  6th  ed.,  pp.  524  et  seq.'] 
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Interlineation.— See  Wills. 
Interlocutory. — See  Injunction ;  Motion;  Oeders. 

Intermeddle. — it  was  expressly  provided  (in  sec.  6  of  the 
Conventicle  Act,  22  Car.  2,  c.  1),  that  "  no  Court  whatsoever  shall 
intermeddle  with  any  cause  or  causes  of  appeal  upon  this  Act,  but  they 
shall  be  finally  determined  in  the  Quarter  Sessions  "  ;  this,  however,  was 
held  not  to  exclude  the  jurisdiction  of  the  High  Court  to  issue  a  certiorari 
to  bring  up  orders  made  by  justices  under  the  Act  {B.  v.  Moreley,  1760, 
2  Burr.  1041).  The  jurisdiction  of  the  High  Court  is  not  taken  away 
except  by  express  words  (ibid.). 

Interment. — See  Burial;  Corpse. 

International  Copyright. — See  Berne  Convention; 
Copyright. 

International  Law. 


TABLE  OF  CONTENTS. 


I.  Definition    and     Scope     of 

International  Law         .    327 

Present  Signification  of  Term  327 
Continental    Equivalents    of 

Term  ....     327 

Nomenclature  .  .  .327 
Definitions  by  Various  Writers  328 
International  Law  as  a  Branch 

of  Law        .        ,        .        .329 
The  Sanctions  of  International 

Law 332 

International  Law  Distin- 
guished from  International 
Morality  ....  333 
International  Law  as  Inter- 
preted by  the  Municipal 
Courts         .        .        .        .334 

II.  Historical  Development  of 

International  Law  .    336 

Early  Stages  and  Causes  of 

Growth       ....     336 
The    Era  and    Influence    of 

Grotius        .         .         .         .337 
The  Peace  of  Westphalia        .     338 

Hobbes 338 

Influence  of  Puffendorff         .     338 
Development  of  International 
Law  after  the  Thirty  Years' 

War 339 

Bynkershoek  .         .         .         .339 
Wolff  and  Vattel    .         .         .340 
Modern  Development     .         .     340 
The  Peace  Conferences  of  1899 
and  1907     .         .         .         .341 

III.  Sources  and  Agencies  of 

Development    of    Inter- 
national Law  .        .        .     344 


Authority  of  Jurists  and 
Writers       .... 

Ti-eaties  of  Peace,  Alliance 
and  Commerce   . 

State  Ordinances  prescribing 
Rules  for  Conduct  of  Navy 
and  Prize  Courts 

Adjudications  of  Interna- 
tional Tribunals 

Confidential  Opinions  of  Law 
Officers        .... 

Public  Acts  of  States 

IV.  Divisions    and    Principles 
OF  International  Law    . 

Treatment  of  the  Subject  by 
Text-Book  Writers     . 

Main  Divisions  of  the  Subject 

International  Status 

Peace     

Settlement  of  Disputes  with- 
out War      .... 

Belligerency  .... 

Neutrality      .... 


V.  Position 
Races 


OF      Uncivilised 


General 


344 


VI.  Codification 

VII.  Bibliography 

Early  Writers 
English  Writers 
American  Writers  . 
French  and  Belgian  Writers 
German  Writers     . 
Spanish  Writers     . 
Portuguese  Writers 
Italian  Writers 
Danish  Writers 
Russian  Writers     . 
Japanese  Writers  . 
Codified  Treatises  . 


346 
347 

348 

348 

349 
350 

350 

350 
351 
351 
352 

352 
353 
353 

353 

353 
356 

356 
356 
357 
358 
359 
360 
360 
360 
360 
360 
360 
360 


INTEENATIONAL  LAW  327 

I.  Definition  and  Scope  of  International  Law. 

Preseni  Signification. — The  English  term,  International  Law,  is  in 
modern  times  generally  understood  as  denoting  the  system  of  customary 
and  conventional  rules  which  regulate  the  conduct  and  intercourse  of 
civilised  States,  and  which  are  accepted  by  such  States  as  of  international 
obligation. 

It  is  observable  that  the  expression  International  Law  is  used  in 
contradistinction  from  Municipal  or  National  Law,  i.e.  the  body  of  law 
of  any  particular  State  (corresponding  with  the  Jus  Civile  of  the  Eomans), 
which  in  general  is  of  obligatory  force  only  within  the  territorial  limits 
of  such  State,  or  in  relation  to  the  subjects  of  such  State  beyond  those 
limits. 

International  Law,  sensu  juridico,  is  also  described  by  many  English 
writers  as  Public  International  Law  in  order  to  distinguish  it  from  that 
branch  of  Municipal  Law  which  is  commonly  known  as  Private  Inter- 
national Law  (see  the  article  under  that  head),  but  which  is  more 
accurately  denoted  by  the  expression.  Conflict  of  Laws. 

Continental  Equivalents. — The  equivalents  of  the  English  phrase. 
Public  International  Law,  most  commonly  found  in  the  writings  of 
continental  jurists  are  the  French  Droit  des  gens.  Droit  international ; 
the  German  Volkerrecht ;  the  Italian  Diritto  intcmazio7iale ;  and  the 
Spanish  Dereclio  internacional. 

Nomenclature. — Among  the  early  writers  that  branch  of  the  subject 
which  is  concerned  with  the  regulation  of  war  was  the  first  to  receive 
notice.  Thus  Ayala,  in  1582,  published  his  work  Dc  jure  et  oficiis  bellicis  ; 
in  1589  Gentilis  produced  his  De  jure  belli  commeniatumes.  In  1625 
appeared  what  may  be  described  as  the  first  comprehensive  treatise 
upon  international  law,  the  great  work  of  Grotius,  De  jure  belli  ac 
pa/>is. 

Selden,  writing  in  the  first  half  of  the  seventeenth  century,  refers  to 
the  subject  under  the  various  headings  De  jure  naturali  et  gentium. 
Jus  Naturm  sou  gentium,  and  Jm  inter  gcntes.  Zouch,  in  1650,  pub- 
lished his  work  entitled  Juris  et  jvdicii  fecialis  sive  juris  inter  gerUcs 
explicatio. 

Puffendorff  s  Dejure  naturae  et  gentium  appeared  in  1672,  and  several 
writers  subsequently  in  their  works  on  international  law  denominated 
the  subject  Jus  gentium,  from  an  entirely  mistaken  analogy  with  the 
jwi  gentium  of  the  Roman  law  (see  the  article  Jus  gentium).  Thus 
Woltf,  in  1749,  published  a  treatise,  Jus  gentium,  and,  in  1874,  Institu- 
tiones  juris  naturae  et  gentium.  Vattel  entitled  his  work  published  in 
1758  Le  droit  des  gens,  a  literal  rendering  in  French  of  jiLs  gentium. 
This  celebrated  and  valuable  work  was  subsequently  translated  into 
English  under  the  title  of  the  Law  of  Nations.  This  title  was  very 
frequently  adopted  by  the  writers  on  international  law  during  the 
eighteenth  and  nineteenth  centuries,  but  its  use  was  as  inapt  juridically 
as  that  of  the  term  Jus  gentium,  of  which  it  is  a  literal  translation. 

It  was  suggested  by  Bentham  that  the  term  international  law 
expresses  in  a  more  significant  manner  that  branch  of  jurisprudence 
which  was  commonly  designated  the  law  of  nations.  That  eminent 
jurist  regarded  the  term  law  of  nations  as  "  a  denomination  so  unchar- 
acteristic, that  were  it  not  for  the  force  of  custom  it  would  rather  seem 
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to  refer  to  national  or  municipal  jurisprudence  "  (Bentham,  Morals  arid 
Legislation,  vol.  ii.  p.  256). 

Though  the  use  of  the  term  international  law  to  denote  the  subject 
which  it  is  intended  to  comprise  has  been  much  criticised,  it  may  be  said 
at  the  present  time  to  have  become  a  term  of  art,  and  as  such  to  be 
accepted  by  modern  jurists.  Its  use  has  certainly  became  established 
and  familiarised  by  its  adoption  as  the  title  of  numerous  treatises,  by  its 
recognition  in  various  statutes,  and  by  its  acceptance  in  current  practice. 

Definitions  hy  Various  Writers. — The  unanimity  which  in  modern 
times  exists  as  to  the  nature  and  subject-matter  of  the  rules  which 
constitute  international  law  becomes  apparent  from  the  definitions  of 
the  subject  which  have  been  propounded  by  its  leading  exponents.  But 
though  it  is  unquestionable  that  a  specific  rule  which  has  been  accepted 
as  binding  by  the  unequivocal  agreement  of  civilised  States,  whether 
such  agreement  be  express  or  tacit,  is  a  rule  of  international  law, 
difficulty  may,  and  in  practice  too  frequently  does,  occur  in  ascertaining 
whether  in  a  particular  case  any  defined  rule  has  in  fact  received  such 
acceptance  by  the  agreement  of  States  as  will  justify  the  assertion  that 
a  precise  rule  of  international  law  on  the  point  is  in  actual  existence. 
It  must  be  recollected,  however,  that  difficulty  and  uncertainty  in  the 
ascertainment  and  interpretation  of  law  is  by  no  means  confined  to  rules 
of  international  law;  it  exists  also  in  a  marked  degree  in  national  or 
municipal  law. 

Among  the  definitions  offered  by  modern  exponents  of  the  subject  it 
will  be  useful  to  refer  to  that  of  Wheaton,  the  distinguished  American 
writer  whose  treatise  has  attained  a  world-wide  reputation.  "Inter- 
national law,  as  understood  among  civilised  nations,"  he  said,  "  may  be 
defined  as  consisting  of  those  rules  of  conduct  which  reason  deduces 
as  consonant  to  justice  from  the  nature  of  the  society  existing  among 
independent  nations,  with  such  definitions  and  modifications  as  may 
be  established  by  general  consent"  {Elements  of  International  Law, 
4th  Eng.  ed.,  1904,  p.  24). 

The  late  William  Edward  Hall,  who  wrote  the  well-known  English 
treatise  which  takes  rank  among  the  most  valuable  literature  on  the 
subject,  offered  the  following  definition : — 

"  International  law  consists  in  certain  rules  of  conduct  which  modern 
civilised  States  regard  as  being  binding  on  them  in  their  relations  with 
one  another  with  a  force  comparable  in  nature  and  degree  to  that 
binding  the  conscientious  person  to  obey  the  laws  of  his  country,  and 
which  they  also  regard  as  being  enforceable  by  appropriate  means  in 
case  of  infringement"  (W.  E.  Hall,  A  Treatise  on  International  Law, 
5th  ed.,  1904,  Introductory  Chapter). 

Vattel,  writing  at  the  end  of  the  eighteenth  century,  defined  the  law 
of  nations  as  the  science  which  teaches  the  rights  subsisting  between 
nations  or  States  and  the  obligations  correspondent  to  those  rights 
(Vattel,  Law  of  Nations,  edited  by  Joseph  Chitty,  1834). 

Blackstone,  in  his  Commentaries  on  the  Laws  of  England,  gave  the 
following  definition  or  short  account  of  the  subject : — The  law  of 
nations  is  a  system  of  rules,  deducible  by  natural  reason,  and  estab- 
lished by  universal  consent  among  the  civilised  inhabitants  of  the 
world;  in  order  to  decide  all  disputes,  to  regulate  all  ceremonies  and 
civilities,  and  to  insure  the  observance  of  justice  and  good  faith,  in 
that  intercourse  which  must  frequently  occur  between  two  or  more 


INTERNATIONAL  LAW  329 

independent  States,  and  the  individuals  belonging  to  each  (IV.  Comm., 
4th  ed.  p.  66). 

The  subject  has  received  very  considerable  expansion  by  means  of 
the  Acts  of  States,  and  elucidation  by  jurists  and  publicists  since  the 
time  of  Blackstone,  but  his  account,  though  of  no  juridical  value,  is  of 
some  interest  as  indicative  of  the  views  of  an  English  lawyer  of  the 
period. 

Among  Continental  and  other  foreign  jurists  we  find  definitions  of 
similar  import.  We  may  refer  to  that  of  Calvo : — "  On  doit  entendre 
par  droit  des  gens  ou  droit  international  la  reunion  des  regies  de  conduite 
observees  par  les  diverses  nations  dans  leurs  relations  entre  elles;  en 
d'autres  termes,  I'ensemble  des  obligations  mutuelles  des  Etats,  c'est-k- 
dire  des  devoirs  qu'ils  ont  a  remplir  et  des  droits  qu'ils  ont  a  defendre 
les  uns  k  lY'gard  des  autres  "  (Calvo,  Le  droit  international,  vol.  i.,  Pt.  I. 
bk.  i.,  sec.  1). 

A  modern  professor  of  international  law,  in  a  valuable  work 
addressed  to  students  of  the  subject,  gives  the  following  account  to 
which  reference  may  usefully  be  made : — "  Law  of  nations  or  inter- 
national law  is  the  name  for  the  body  of  customary  and  conventional 
rules  which  are  considered  legally  binding  by  civilised  States  in  their 
intercourse  with  each  other.  Such  part  of  these  rules  as  is  binding 
upon  all  the  civilised  States  without  exception  is  called  univei'sal  inter- 
national law,  in  contradistinction  to  particular  international  law,  which 
is  binding  on  two  or  a  few  States  only.  But  it  is  also  necessary  to 
distinguish  general  international  law.  This  name  must  be  given  to  the 
body  of  such  rules  as  are  binding  upon  a  great  many  States,  including 
leading  Powers.  General  international  law  as,  for  instance,  the 
Declaration  of  Paris,  1856,  or  the  Hague  Regulations  of  1899  concern- 
ing the  law  of  warfare  on  land,  has  a  tendency  to  become  universal 
international  law"  (Oppenheim,  International  Lato,  1905,  vol.  i.  p.  3). 

"The  so-called  law  of  nations  is  nothing  else  than  a  body  of 
customary  and  conventional  rules  regulating  the  conduct  of  the 
individual  States  with  each  other"  {ibid.  p.  12). 

International  Law  as  a  Branch  of  Laic. — The  attitude  of  the  cele- 
brated analytical  jurist,  John  Austin,  towards  international  law  in  the 
early  part  of  the  nineteenth  century,  before  the  science  of  jurisprudence 
had  been  developed  by  the  historical  method  of  later  jurists,  accounts 
to  a  considerable  extent  for  the  doubt  which  has  been  expressed  by  so 
many  critics  as  to  the  appositeness  of  the  term  international  law  as  a 
general  designation  for  the  subject  which  it  embraces. 

Austin  emphatically  denied  that  the  subject-matter  of  international 
law  was  a  branch  of  law  in  the  strict  and  proper  sense  of  the  term 
"  law."  Laws  proper,  or  properly  so-called,  said  Austin,  are  commands ; 
laws  which  are  not  commands,  or  laws  improper,  are  improperly  so-called. 
A  command  implies  a  definite  superior  in  a  position  to  enforce  the  com- 
mand. Where  there  is  no  superior  to  impose  obedience  there  is  no 
law.  Rules  which  "  are  imposed  among  nations  or  sovereigns  by  opinions 
current  amongst  nations,  are  usually  styled  the  law  of  nations  or  inter- 
national law.  Now  a  law  set  or  imposed  by  public  opinion  is  a  law 
improperly  so-called  "  {Province  of  Jurisprudence  Dctermitied). 

"  Society  formed  by  the  intercourse  of  independent  political  societies 
is,"  said  Austin,  "  the  province  of  international  law,  or  of  the  law  obtaining 
between  nations.     For,  adopting  a  current  expression,  international  law 
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or  the  law  obtaining  between  nations  is  conversant  about  the  conduct 
of  independent  political  societies  considered  as  entire  communities  : 
circa  negotia  et  causas  gentium  integrancm.  Speaking  with  greater  pre- 
cision, international  law  or  the  law  obtaining  between  nations  regards 
the  conduct  of  sovereigns  considered  as  related  to  one  another.  And 
hence  it  inevitably  follows  that  the  law  obtaining  between  nations  is 
not  positive  law ;  for  every  positive  law  is  set  by  a  given  sovereign  to  a 
person  or  persons  in  a  state  of  subjection  to  its  author.  As  I  have 
already  intimated,  the  law  obtaining  between  nations  is  law  improperly 
so-called  set  by  general  opinion.  The  duties  which  it  imposes  are 
enforced  by  moral  sanctions ;  by  fear  on  the  part  of  nations,  or  by  fear 
on  the  part  of  sovereigns,  of  provoking  general  hostility,  and  incurring 
its  probable  evils  in  case  they  shall  violate  maxims  generally  received  and 
respected  "  {Province  of  Jurisprudence  Determined,  Lecture  VI.). 

Elsewhere  Austin,  when  discussing  the  relation  of  positive  morality 
to  positive  law,  says :  "  The  department  of  the  science  in  question 
{i.e.  the  science  of  positive  morality)  which  relates  to  international  law 
has  actually  been  styled  by  Von  Martens,  a  recent  writer  of  celebrity, 
'positive  oder  practisches  Volkerrecht ; '  that  is  to  say,  'positive 
international  law  '  or  '  practical  international  law.'  Had  he  named  that 
department  of  the  science  'positive  international  morality'  the  name 
would  have  hit  its  import  with  perfect  precision  "  {Hid.,  Lecture  V.). 

This  relegation  of  the  science  of  international  law  to  a  department 
of  the  science  of  positive  morality  is  the  logical  outcome  of  a  rigid 
application  of  the  narrow  and  limited  definition  of  law  adopted  by 
Austin  and  the  analytical  jurists.  The  Austinian  conception  of  law  as 
an  emanation  of  coercive  force  characterised  by  the  ideas  of  sovereignty, 
command,  obligation,  and  sanction  takes  no  account  of  the  historical 
development  of  law,  the  importance  of  which  was  indeed  only  emphasised 
by  Sir  Henry  Maine  and  later  jurists  of  what  may  be  termed  the 
historical  in  distinction  from  the  analytical  school  of  jurisprudence.  The 
Austinian  analysis  of  law,  as  it  has  been  pointed  out  and  is  now  generally 
recognised,  is  true  only  of  one  stage  in  the  growth  of  law,  and  does 
not  apply  to  the  preceding  or  the  subsequent  stages  of  its  evolution 
and  development.  But  if  we  substitute  for  Austin's  definition  of  law 
as  a  command  or  "  a  rule  laid  down  for  the  guidance  of  an  intelligent 
being  by  an  intelligent  being  having  power  over  him"  the  wider 
definition  of  law  as  a  rule  of  conduct  which  is  actually  observed,  by  thus 
eliminating  the  idea  of  force  as  the  ultimate  test  of  law  and  developing 
the  idea  of  order  as  the  result  of  law,  we  attain  a  conception  of  law 
which  at  once  is  consistent  with  historical  research  and  admits  the 
subject  embraced  in  the  popular  expression  international  law  within  the 
proper  sphere  of  the  science  of  law.  Eor  an  admirable  discussion  of  this 
question  reference  should  be  made  to  Professor  T.  J.  Lawrence's  Essays 
on  Some  Disputed  Questions  in  Modern  International  Law,  2nd  ed.,  1885, 
Essay  I. — Is  there  a  true  International  Law  t 

"  If,"  said  the  late  W.  E.  Hall  in  the  introductory  chapter  of  his 
valuable  Treatise  on  Internatimial  Law,  "  the  rules  known  under  the  name 
of  international  law  are  linked  to  the  higher  examples  of  typical  positive 
law  by  specimens  of  the  laws  of  organised  communities,  imperfectly 
developed  as  regards  their  sanction,  the  weakness  and  indeterminative- 
ness  of  the  sanction  of  international  law  cannot  be  an  absolute  bar  to  its 
admission  as  law  ;  and  if  there  is  no  such  bar  the  facts  that  international 
rules  are  cast  in  a  legal  mould,  and  are  invariably  treated  in  practice  as 
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being  legal  in  character,  necessarily  become  the  considerations  of  most 
importance  in  determining  their  true  place.  That  they  lie  on  the  extreme 
frontier  of  law  is  not  to  be  denied ;  but  on  the  whole  it  would  seem 
to  be  more  correct,  as  it  certainly  is  more  convenient,  to  treat  them 
as  being  a  branch  of  law,  than  to  include  them  within  the  sphere  of 
morals." 

The  views  of  another  distinguished  modern  jurist  on  the  question 
have  been  thus  expressed — "  The  rules  observed,  or  generally  expected 
so  to  be,  by  the  Governments  of  civilised  independent  States  in  their 
dealings  with  one  another  and  with  one  another's  subjects  are  called 
the  law  of  nations,  or  international  law.  We  are  not  called  upon  to 
consider  here  whether  they  are  more  nearly  analogous  to  the  law- 
administered  by  Courts  of  justice  within  a  State,  or  to  purely  moral 
rules,  or  to  those  customs  and  observances  in  an  imperfectly  organised 
society  which  have  not  fully  acquired  the  character  of  law,  but  are  on 
the  way  to  become  law.  This  last  mentioned  opinion  is  my  own  " — 
(Sir  Frederick  Pollock,  A  First  Book  of  Jurispi^udence,  London,  189G, 
p.  13). 

Notwithstanding  that  modem  writers  have  thus  shown  the  province 
and  scope  of  international  law,  and  have  justified  from  the  point 
of  view  of  historical  jurisprudence  the  inclusion  of  the  topics  which 
it  embraces  within  the  sphere  of  law  properly  so  called,  the  enduring 
influence  of  the  Austinian  doctrines  and  teaching  may  be  traced  even  in 
recent  times.  Though  the  work  of  the  great  jurist  tended  to  develop 
a  clearness  and  accuracy  of  perception  within  the  domain  of  juris- 
prudence in  its  relation  to  municipal  law,  his  influence  appears  rather 
to  have  obscured  the  conception  of  international  law  and  its  proper 
place  in  the  field  of  jurisprudence.  Thus  the  late  Lord  Salisbury,  a 
recognised  master  of  diplomacy  and  foreign  policy,  and  one  who  had  an 
exceptionally  intimate  and  lengthy  acquaintance  with  the  problems 
of  international  law  in  their  practical  aspects,  like  Austin,  refused 
to  recognise  the  subject  of  international  law  as  a  branch  of  law. 
"International  law,"  he  observed  in  a  speech  on  the  establishment 
of  a  Court  of  International  Arbitration,  "has  not  any  existence  in  the 
sense  in  which  the  term  '  law '  is  usually  understood.  It  depends 
generally  upon  the  jrrejudices  of  lariters  of  text-books.  It  can  be  enforced 
by  no  tribunal,  and  therefore  to  apply  to  it  the  phrase  '  law '  is  to  some 
extent  misleading." — Tiines,  July  26,  1887. 

"  Strictly  speaking,"  said  Lord  Coleridge,  C.J.,  "  International  law  is 
an  inexact  expression,  and  it  is  apt  to  mislead  if  its  inexactness  is  not 
kept  in  mind.  Law  implies  a  law  given  and  a  tribunal  capable  of 
enforcing  it,  and  coercing  its  transgressors,  but  there  is  no  common  law 
given  to  sovereign  States,  and  no  tribunal  has  the  power  to  bind  them 
by  decrees  or  coerce  them  if  they  transgress"  {The  Franconia,  L.  K. 
2  Ex.  I).  63). 

The  late  Lord  Russell  of  Killowen,  Lord  Chief  Justice  of  England, 
on  the  other  hand,  in  his  speech  to  the  American  Bar  at  Saratoga 
Springs,  New  York,  in  1896,  discussing  the  view  that  international  law 
was  only  a  bundle  of  rules  more  or  less  confused,  to  which  nations  more 
or  less  conformed,  stated  that  the  view  expressed  by  Lord  Coleridge  was 
based  on  too  narrow  a  definition  of  law,  a  definition  which  relied  too 
much  on  force  as  the  governing  idea.  ...  If  the  development  of 
law  were  historically  considered,  it  would  be  found  to  exclude  that  body 
of  customary  law  which  in  early  stages  of  society  precedes  law.     As 
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government  became  more  frankly  democratic,  laws  bore  less  and  less  the 
character  of  commands  imposed  by  a  coercive  authority,  and  acquired 
more  and  more  the  character  of  customary  law  founded  on  consent. 
He  claimed  that  the  aggregate  of  the  rules  to  which  nations  had  agreed 
to  conform  in  their  conduct  towards  one  another  were  properly  to  be 
designated  international  law  (see  Law  Quarterly  Review,  October  1896). 

Practical  diplomacy  and  the  facts  of  history  demonstrate  beyond 
doubt  that  States,  like  individuals,  cannot  co-exist  without  evolving 
rules  of  conduct  by  which,  in  their  common  interest,  friction,  discussion, 
and  conflict  may  be  reduced  or  avoided.  To  induce  respect  for  their 
own  rights  they  recognise  those  of  others.  To  be  able  to  place  reliance 
on  their  neighbours  they  must  avoid  giving  rise  to  suspicion  of 
themselves.  The  enunciation  and  application  of  these  common  rules 
of  conduct  in  regard  to  juridical  relations  between  States  is  the 
province  of  international  law. 

It  is  unquestionable  that  certain  homogeneous  rules  are  in  general 
obeyed  by  all  civilised  States  in  their  intercourse  with  one  another,  and 
that  such  rules  are  enforced  as  a  part  of  the  national  or  municipal 
law  by  their  respective  law  Courts.  As  Professor  Westlake  has  justly 
pointed  out,  the  difference  which  exists  in  the  amount  of  obedience  paid 
to  international  and  national  law  respectively,  "  does  not  seem  to  deserve 
the  prominence  sometimes  given  to  it.  The  truth  is,  that  much  the 
larger  part  of  the  mutual  relations  of  States  is  carried  on  with  great 
regularity  in  accordance  with  the  international  law  relating  to  the 
several  matters  concerned,  and  cases  which  have  a  contrary  appearance 
are  mostly  those  in  which  a  rule  is  uncertain  or  in  which  the  change 
of  a  rule  is  strongly  advocated  "  {International  Law,  p.  7). 

By  analogy  the  rules  governing  the  decision  of  cases  in  which  the 
principle  of  applying  a  foreign  law  is  recognised  is  called  Private  Inter- 
national Law  {q.v.),  though  there  is  an  essential  difference  between  the 
rules  voluntarily  accepted  by  sovereign  States  for  their  guidance  and 
any  rules  subject  to  the  ordinary  sanctions  of  the  municipal  law. 

The  Sanctions  of  International  Law. — One  of  the  criticisms  most 
frequently  urged  against  the  acceptance  of  the  rules  of  international  law 
as  rules  of  law  properly  so  called,  is  the  alleged  absence  of  any  legal 
sanction  by  which  these  rules  may  be  ultimately  enforced.  Sir  Henry 
Maine,  writing  on  the  implication  that  a  rule,  the  observance  of  which 
is  not  enforcible  by  a  legal  sanction,  is  not  a  law,  and  therefore  has 
no  claim  to  be  obeyed,  says : — Austin  has  shown,  though  not  without 
some  straining  of  language,  that  the  sanction  is  found  everywhere 
in  positive  law,  civil  and  criminal.  This  is,  in  fact,  the  great  feat  which 
he  performed,  but  some  of  his  disciples  seem  to  me  to  draw  the  inference 
from  his  language  that  men  always  obey  rules  from  fear  of  punishment. 
As  a  matter  of  fact  this  is  quite  untrue,  for  the  largest  number  of  rules 
which  men  obey  are  obeyed  unconsciously  from  a  mere  habit  of  mind. 
Men  do  sometimes  obey  rules  for  fear  of  the  punishment  which  will 
be  inflicted  if  they  are  violated,  but  compared  with  the  mass  of  men 
in  each  community  this  class  is  but  small ;  probably  it  is  substantially 
confined  to  what  are  called  the  criminal  classes,  and  for  one  man  who 
refrains  from  stealing  or  murdering  because  he  fears  the  penalty,  there 
must  be  hundreds  or  thousands  who  refrain  without  a  thought  on  the 
subject  {International  Law,  p.  50).  Sir  Henry  Maine  also  points  out 
that : — "  What  we  have  to  notice  is  that  the  founders  of  international 
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law,  though  they  did  not  create  a  sanction,  created  a  law-abiding 
sentiment.  They  diffused  among  sovereigns,  and  the  literate  classes 
in  communities,  a  strong  repugnance  to  the  neglect  or  breach  of  certain 
rules  regulating  the  relations  and  actions  of  States  "  {ibid.,  p.  51). 

The  argument  as  to  the  absence  of  a  sanction  has  been  continually 
reiterated  not  only  by  text-book  writers  but  by  judges.  Thus  we  may 
instance  the  well-known  statement  of  Lord  Coleridge,  C.J.,  in  his 
judgment  on  the  Franconia  Case,  1874,  L.  R.  2  Ex.  D.  63,  which  we  have 
already  quoted :  Strictly  speaking,  "  International  law  "  is  an  inexact 
expression,  and  it  is  apt  to  mislead,  if  its  inexactness  is  not  kept  in  mind. 
Law  implies  a  lawgiver  and  a  tribunal  capable  of  enforcing  it  and 
coercing  its  transgressors,  but  there  is  no  common  lawgiver  to  sovereign 
States ;  and  no  tribunal  has  the  power  to  bind  them  by  decrees  or  coerce 
them  if  they  transgress. 

True  it  is  of  course  that  no  defined  and  certain  coercive  enforcement 
of  any  specific  rule  of  international  law  can  be  pointed  to  as  the 
necessary  sequence  to  its  breach  or  infringement.  But  that  sanctions 
in  fact  exist,  which  in  the  modern  constitution  of  international  society 
operate,  and  operate  very  cogently,  in  general,  to  secure  and  produce 
a  habit  of  obedience  to  the  recognised  rules  of  international  law  can, 
after  consideration,  be  scarcely  disputed.  Though  such  sanctions  may 
not  at  present  be  directly  based  on  coercive  force  put  in  motion  by 
a  central  supreme  or  authoritative  body,  they  are,  nevertheless,  found 
by  the  test  of  experience  to  be  generally  effective. 

As  it  has,  been  expressed  in  a  modern  work,  "  International  law 
consists  of  rules  to  regulate  relations  which  have  a  legal  rather  than 
a  moral  character ;  its  treaties  and  controversies  have  assumed  a  legal 
guise,  encouraged  by  a  general  willingness  to  increase  their  apparent 
obligatoriness.  But  it  none  the  less  remains  broadly  true  that  it  is 
deficient  in  that  coercive  side  of  the  term  law  which  is  above  all  others 
essential  and  characteristic.  All  civilised  nations  agree  that  they  are 
bound  by  its  principles,  and  in  the  majority  of  cases  find  it  convenient 
to  observe  them.  On  the  other  hand,  they  are  not  infrequently  broken, 
and  breaches  may  be  consecrated  by  adding  successful  violence  to  the 
original  offence.  In  reality  the  sources  of  its  strength  are  these  :  (i.) 
A  regard  which  in  a  moral  community  often  flickers  but  seldom  entirely 
dies,  for  national  reputation  is  affected  by  international  public  opinion  ; 
(ii.)  an  unwillingness  to  incur  the  risk  of  war  for  any  but  a  paramount 
national  interest;  (iii.)  the  realisation  by  each  nation  that  the  convenience 
of  settled  rules  is  cheaply  purchased  on  the  whole  by  the  habit  of 
individual  compliancy"  (Smith  and  ^\h\&y, International  Laio  as  inteiyretcd 
during  the  Russo-Japanese  War,  1905,  Introductory,  p.  5). 

International  Law  distinguished  from  Intern/itional  Morality. — In 
order  to  form  an  accurate  conception  of  the  subject  and  value  of  inter- 
national law,  it  is  essential  that  there  should  be  a  critical  appreciation 
of  the  distinction  between  international  law  sensii  juridico,  and  inter- 
national morality.  The  tendency  to  confuse  these  two  conceptions  of 
international  law  as  it  actually  exists,  and  of  international  rules  as  they 
ought  theoretically  to  be,  was  justly  pointed  out  and  emphasised  by 
Austin  in  his  lectures  on  Jurisprudence  in  the  year  1830 ;  Grotius, 
PuffendorfF  and  the  other  writers  on  the  so-called  law  of  nations  have 
fallen  into  a  similar  confusion  of  ideas  ;  they  have  confounded  positive 
international  morality,  or  the  rules  which  actually  obtain  among  civilised 
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nations  in  their  neutral  intercourse,  with  their  own  vague  conceptions  of 
international  morality  as  it  oiight  to  he,  with  that  indeterminate  something 
which  they  conceived  it  would  be  if  it  conformed  to  that  indeterminate 
something  which  they  call  the  law  of  nature.  Professor  Von  Martens 
of  Gottingen  is  actually  the  first  of  the  writers  who  has  seized  this 
distinction  with  a  firm  grasp,  the  first  who  has  distinguished  the  rules 
which  ought  to  be  received  in  the  intercourse  of  nations,  or  which  would 
be  received  if  they  conformed  to  an  assumed  standard  of  whatever  kind 
from  those  which  are  so  received,  endeavoured  to  collect  from  the 
practice  of  civilised  communities  what  are  the  rules  actually  recognised 
and  acted  upon  by  them,  and  gave  to  these  rules  the  name  of  positive 
international  law  {Province  of  Jurisprudence  Determined,  Lecture  V.). 

In  drawing  attention  to  this  distinction  between  international  law 
and  morality.  Sir  Frederick  Pollock  urges  that : — "  International  law  is 
a  true  branch  of  jurisprudence,  notwithstanding  all  that  may  be  said 
about  its  want  of  sovereign  power  and  a  tribunal.  You  may  define 
it  as  'positive  international  morality,'  not  having  the  nature  of  true 
law ;  but  if  you  do,  the  facts  are  against  you.  For  what  are  the  facts  ? 
1.  The  doctrines  of  international  law  are  founded  on  legal,  not  simply 
on  ethical,  ideas.  They  are  not  merely  prevalent  opinions  as  to  what  is 
morally  right  and  proper,  but  something  as  closely  analogous  to  civil 
laws  as  the  nature  of  the  case  will  admit.  They  purport  to  be  rules 
of  strict  justice,  not  counsels  of  perfection.  2.  Since  they  assumed  a 
■coherent  shape  they  have  been  the  special  study  of  men  of  law,  and 
have  been  discussed  by  the  methods  appropriate  to  jurisprudence,  and 
not  by  those  of  moral  philosophy.  3.  There  is  also  a  practical  test,  and 
a  conclusive  one.  If  international  law  were  only  a  kind  of  morality,  the 
framers  of  State  papers  concerning  foreign  policy  would  throw  all  their 
strength  on  moral  argument.  But,  as  a  matter  of  fact,  this  is  not  what 
they  do.  They  appeal  not  only  to  the  general  feeling  of  moral  rightness, 
but  to  precedents,  to  treaties,  and  to  opinions  of  specialists.  They 
assume  the  existence  among  statesmen  and  publicists  of  a  sense  of 
legal  as  distinguished  from  moral  obligation  in  the  affairs  of  nations. 
4.  Further,  there  is  actually  an  international  morality,  distinct  from  and 
compatible  with  international  law  in  the  usual  sense.  As  a  citizen 
among  citizens,  so  a  nation  among  nations  may  do  things  which  are 
•discourteous,  high-handed,  savouring  of  sharp  practice,  or  otherwise 
invidious  and  disliked,  and  yet  within  its  admitted  right,  and  giving 
no  formal  ground  of  complaint.  There  is  a  margin  of  discretionary 
behaviour  which  is  the  province  not  of  claims  and  despatches,  but  of 
"  friendly  representations  '  and  '  good  offices '  "  {Oxford  Lectures  and  Other 
Discourses,  London,  1890). 

It  cannot  be  too  emphatically  pointed  out  that  no  consensus  of 
■opinion  among  jurists  or  text-book  writers  as  to  what  international 
rule  ought  to  obtain  in  any  particular  matter,  can  constitute  such  rule 
a  rule  of  international  law,  unless  such  rule  has,  in  fact,  been  expressly 
accepted  as  such  by  treaty  or  convention,  or  tacitly  accepted  by  the 
usage  of  the  body  of  civilised  States  which  constitute  the  persons  of 
international  law.  At  the  same  time  it  cannot  be  overlooked  that  a 
rule  indicated  by  a  consensus  of  juridical  opinion  as  theoretically  accept- 
able has  a  tendency  to  become  crystallised  in  international  practice,  and 
,so  eventually  acquire  recognition  as  a  rule  of  international  law. 

International  Law  as  Interpreted  by  the  Municipal  Courts. — Speaking 
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of  the  law  of  nations,  Blackstone,  who  was  a  master  of  the  Common  Law 
of  England,  though  by  no  means  a  scientific  jurist,  says : — "  In  arbitrary 
States  this  law,  wherever  it  contradicts  or  is  not  provided  for  by  the 
municipal  law  of  the  country,  is  enforced  by  the  royal  power ;  but  since 
in  England  no  royal  power  can  introduce  new  law  or  suspend  the 
execution  of  the  old,  therefore  the  law  of  nations  (wherever  any  question 
arises  which  is  properly  the  object  of  its  jurisdiction)  is  here  adopted  in 
its  full  extent  by  the  common  law,  and  is  held  to  be  a  part  of  the  law 
of  the  land.  And  those  Acts  of  Parliament  which  have  from  time  to 
time  been  made  to  enforce  this  universal  law,  or  to  facilitate  the  execution 
of  its  decisions,  are  not  to  be  considered  as  introductive  of  any  new 
rule,  but  merely  as  declaratory  of  the  old  fundamental  constitutions 
of  the  kingdom,  without  which  it  must  cease  to  be  a  part  of  the  civilised 
world.  So,  too,  in  all  disputes  relating  to  prizes,  to  shipwrecks,  to 
hostages  and  ransom  bills,  there  is  no  other  rule  of  decision  but  this 
great  universal  law  collected  from  history  and  usage,  and  such  writers 
of  all  nations  and  languages,  as  are  generally  approved  and  allowed  of  " 
(IV.  Comm.,  chap.  iv.). 

The  following  passage  from  a  judgment  of  Lord  Mansfield,  C.J.,  is  of 
peculiar  interest  in  support  of  the  theory  that  the  definitely  ascertained 
rules  of  international  law  are  to  be  accepted,  recognised,  and  interpreted 
by  the  English  Courts  as  constituting  an  integral  part  of  the  law  of 
England : — "  Privilege  of  foreign  ministers  and  their  domestic  servants 
depends  upon  the  law  of  nations.  The  Act  of  Parliament  of  7  Anne, 
c.  12,  is  declaratory  of  it.  All  that  is  new  in  this  Act  is  the  clause 
which  gives  summary  jurisdiction  for  the  punishment  of  the  infractors 
of  this  law.  .  .  .  But  the  Act  was  not  occasioned  by  any  doubt  whether 
the  law  of  nations,  particularly  the  part  relative  to  public  ministers,  was 
not  part  of  the  law  of  England,  and  the  infraction  criminal,  nor  intended 
to  vary  an  iota  from  it.  I  remember  in  a  case  before  Lord  Talbot,  .  .  . 
the  matter  was  very  elaborately  argued  at  the  bar,  and  a  solemn, 
deliberate  opinion  given  by  the  Court.  .  .  .  Lord  Talbot  declared  a  clear 
opinion,  '  That  the  law  of  nations  was  to  be  collected  from  the  practice 
of  different  nations  and  the  authority  of  writers.'  Accordingly  he 
argued  and  determined  from  such  instances  and  the  authority  of  Grotius, 
Barbeyrac,  Bynkershoek,  Wiguefort,  etc.,  there  being  no  English  writer 
of  eminence  upon  the  subject.  I  was  counsel  in  this  case,  and  have  a 
full  note  of  it.  I  remember,  too.  Lord  Hardwicke's  declaring  his  opinion 
to  the  same  effect,  and  denying  that  Lord  Chief  Justice  Holt  ever  had 
any  doubt  as  to  the  law  of  nations  being  part  of  the  law  of  England  " 
{Triguet  v.  Bath,  1764,  2  Burr.  1478;  see  also  Emperor  of  AvMria  v. 
Day  and  Kossuth,  1861,  2  Giff.  628). 

More  recently  Lord  Coleridge,  C.J.,  in  his  judgment  in  the  Franconia 
Case,  stated  that  the  law  of  nations  is  that  collection  of  usages  which 
civilised  States  have  agreed  te  observe  in  their  dealings  with  one  another. 
"What  these  usages  are,  whether  a  particular  one  has  or  has  not  been 
agreed  to,  must  be  matter  of  evidence.  Treaties  and  Acts  of  States  are 
but  evidence  of  the  agreement  of  nations,  and  do  not,  in  this  country  at 
least,  per  se  bind  the  tribunals.  Neither,  certainly,  does  a  cotseiisus  of 
jurists ;  but  it  is  evidence  of  the  agreement  of  nations  on  international 
points ;  and  on  such  points  when  they  arise,  the  English  Courts  give 
effect  as  part  of  English  law  to  such  agreement  (2  Ex.  D.  63). 

The  study  of  international  law  has  been  systematically  pursued  in 
the  United  States  of  America,  whose  publicists  have  made  no  incon- 
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siderable  contribution  to  the  literature  of  the  subject.  The  same  view 
of  the  relation  of  international  law  to  municipal  law  appears  to  have 
been  adopted  in  America.  In  a  recent  publication  by  Professor  J.  B. 
Scott  (Cases  on  International  Law,  1906),  it  is  stated  in  the  preface  that 
"the  idea  underlying  this  volume  is  that  international  law  is  part 
of  the  English  common  law ;  that  as  such  it  passed  with  the  English 
colonists  to  America ;  that  when  in  consequence  of  a  successful  rebellion 
they  were  admitted  to  the  family  of  nations,  the  new  republic  recognised 
international  law  as  completely  as  international  law  recognised  the  new 
republic.  Municipal  law  it  was  in  England,  municipal  law  it  remained 
and  is  in  the  United  States.  No  opinion  is  expressed  on  the  vexed 
question  whether  it  is  law  in  the  abstract ;  ovir  Courts,  State  and 
Federal,  take  judicial  cognisance  of  its  existence,  and  in  appropriate 
cases  enforce  it,  so  that,  for  the  American  student  or  practitioner  it  is 
domestic  or  municipal  law," 

It  is  of  importance  to  observe  that  international  law  has  received 
express  legislative  recognition  in  certain  English  Acts  of  Parliament. 

Incidentally  we  may  mention  three  Acts  of  Parliament  which  refer 
to  the  "  law  of  nations  "  and  international  law  as  recognised  or  ascer- 
tainable. 

In  the  Diplomatic  Privileges  Act,  1708,  7  Anne,  c.  12,  which  relates 
to  the  privileges  of  ambassadors,  the  form  used  is  "be  it  therefore 
declared,"  and  not  "  enacted,"  implying  that  the  usage  referred  to  was 
already  a  part  of  the  law  of  England.  The  preamble  states  that  certain 
"  turbulent  and  disorderly  persons  having,  in  a  most  outrageous  maimer, 
insulted  the  person  of  his  excellency,  ...  in  contempt  of  the  protection 
granted  by  Her  Majesty,  contrary  to  the  law  of  nations  and  in  prejudice 
of  the  rights  and  privileges  which  ambassadors  and  other  public  ministers, 
authorised  and  received  as  such,  have  at  all  times  been  hereby  possessed 
of,  and  ought  to  be  kept  sacred  and  inviolable,"  etc. 

The  Territorial  Waters  Jurisdiction  Act,  1878,  41  &  42  Vict.  c.  73, 
s.  7,  defines  the  territorial  waters  of  His  Majesty's  dominions,  in  refer- 
ence to  the  sea,  as  meaning  such  part  of  the  sea  adjacent  to  the  coast  of 
the  United  Kingdom,  or  the  coast  of  some  other  part  of  His  Majesty's 
dominions,  as  is  deemed  hy  internutional  law  to  be  within  the  territorial 
sovereignty  of  His  Majesty. 

Another  reference  to  international  law  occurs  in  the  Foreign 
Marriage  Act,  1892,  56  &  56  Vict,  c.  23,  s.  19  of  which  provides  that 
"  a  marriage  officer  shall  not  be  required  to  solemnise  a  marriage  or  to 
allow  a  marriage  to  be  solemnised  in  his  presence,  if  in  his  opinion  the 
solemnisation  thereof  would  be  inconsistent  with  international  law  or  the 
comity  of  nations." 

II,  HiSTOEiCAL  Development  of  International  Law. 

Early  Stages  and  Causes  of  Growth. — "  Law  in  general,"  says 
Montesquieu,  "is  human  reason,  inasmuch  as  it  governs  all  the  in- 
habitants of  the  earth ;  the  political  and  civil  laws  of  each  nation 
ought  to  be  only  the  particular  cases  in  which  human  reason  is  applied. 
They  should  be  adapted  in  such  a  manner  to  the  people  for  whom  they 
are  framed,  that  it  is  a  great  chance  if  those  of  one  nation  suit  another  " 
{Spirit  of  Laws,  Nugent's  Translation,  1793,  p.  5).  The  same  observa- 
tions apply  to  international  law,  Montesquieu  further  observes  :  "  All 
countries  have  a  law  of  nations,  not  excepting    the   Iroquois    them- 
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selves,  though  they  devour  their  prisoners ;  for  they  send  and  receive 
ambassadors,  and  understand  the  rights  of  war  and  peace.  The 
mischief  is,  that  their  law  of  nations  is  not  founded  on  true  principles  " 
(ibid.). 

It  is  now  admitted  that  there  is  no  universal  law  of  nations,  nor  jus 
naturce,  jus  naturalis  or  law  of  nature,  as  expounded  by  the  Eoman 
jurists,  common  to  all  mankind.  What  is  known  as  international  law 
to  Europeans  is  properly  confined  to  the  usage  which  has  sprung  up 
among  European  States  since  the  disintegration  of  the  Roman  Empire 
and  the  growth  ^f  its  fragments  into  independent  States. 

No  intercourse  of  States  as  such  could  in  the  nature  of  things 
exist,  so  long  as  the  Roman  and  Parthian  Empires  between  them 
divided  up  the  civilised  world,  and  for  several  centuries  after  the 
break-up  of  the  great  Empire  of  Rome  there  was  little  or  no  inter- 
national life.  The  sovereigns  of  Western  Europe  were  occupied  mainly 
with  the  engrossing  pursuits  of  chivalry  and  warfare,  religious  and 
feudal,  while  Eastern  Europe  was  absorbed  by  a  struggle  for  existence 
in  which  it  ultimately  succumbed.  It  was  with  the  fall  of  Constantinople, 
the  expulsion  of  the  Moors  from  Spain,  and  the  discovery  and  conquest 
of  America,  that  the  sovereigns  of  Europe  turned  their  attention  to  the 
arts  of  peace,  that  States  with  a  regular  government,  conscious  popula- 
tion, distant  provinces,  and  an  ocean-borne  trade  became  aware  that  it 
was  by  peace,  and  not  by  war,  they  could  retain  and  promote  their  own 
prosperity  and  that  of  their  newly  won  possessions. 

As  a  consequence  of  this  came  a  demand  for  law,  and  several  writers 
turned  their  attention,  as  a  matter  of  course,  to  those  general  rules  of 
conduct,  called  in  the  Roman  law  the  jvs  gentium  or  jiis  naturce,  and 
supposed  by  philosophical  theory  borrowed  from  ancient  Greece  to  be 
natural  and  common  to  all  men. 

Meanwhile,  north  and  south,  in  the  Mediterranean  as  well  as  in  the 
northern  seas,  seafarers  had  developed  bodies  of  maritime  laws  for  their 
own  use  and  guidance  (see  the  articles  Consolato  del  Mare  ;  Oleron 
Roles,  or  Lois,  or  Jugements  d*  ;  Rhodian  Laws). 

Italy,  divided  into  a  number  of  small  commonwealths,  had  long  been 
leading  a  busy  international  life,  out  of  which  had  grown  the  idea  of  the 
State  as  a  definite  and  corporate  entity  with  a  foreign  policy,  a  minute 
inter-State  ceremonial,  a  balance  of  power  maintained  by  diplomacy,  the 
institution  of  resident  embassies,  and  a  more  humane  practice  of  war,  in 
a  country  where  it  was  rather  an  art  than  a  means  of  conquest. 

TJie  Era  and  Infiu^nce  of  Orotitis. — When  Grotius  began  the  studies 
which  were  to  bear  fruit  in  his  epoch-making  work  De  jure  belli  ac  pacts, 
the  veil  of  the  Middle  Ages  had  fallen,  precedents  existed,  and  statesmen 
only  needed  some  systematic  guidance,  some  authority  to  rely  upon,  in 
dealing  with  the  many  incidents  of  a  speedily  increasing  international 
intercourse.  Grotius  provided  just  the  exhaustive  grouping  of  data  and 
conclusions  required.  His  work,  being  largely  based  on  religion  and 
morals,  satisfied  the  then-thinking  world.  It  appealed  also  to  the 
lawyers  as  the  work  of  a  man  well  versed  in  Roman  law  at  a  time 
when  admiration  for  Roman  law  was  at  its  height. 

The  vicissitudes  of  a  civil  war  in  his  own  country,  and  the  earlier 

stages  of  the  Thirty  Years'  War,  were  present  in  all  men's  minds  when 

Grotius  wrote  in  the  prolegomena  that  he  "observed  throughout  the 

Christian  world  a  licence  in  making  war  which  barbarous  nations  would 

vol.  vn.  22 
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be  ashamed  of ;  a  running  to  arms  upon  every  frivolous,  or  rather  no, 
occasion ;  arms  being  once  taken  up,  there  remained  no  longer  any 
reverence  for  law  either  Divine  or  human,  just  as  if  some  fury  were 
sent  forth  with  a  general  licence  for  all  manner  of  wickedness." 

He  discerned  the  total  want  of  science,  both  in  ancient  and  modern 
times,  in  the  methods  pursued  to  obtain  a  knowledge  of  the  duties  of 
nations.  "  He  therefore  resolved,"  says  Mr.  Ward,  "  to  give  his  labours 
to  the  improvement,  or  rather  to  the  invention,  of  a  code  of  laws  which 
might  go  to  the  bottom  of  things  and  supply  authorities,  where  authorities 
were  wanting,  to  almost  every  case  in  the  conduct  of  nations  which  could 
happen"  (Ward,  Law  of  Natiofis,  vol.  ii.  p.  616).  In  order  to  arrive  at 
some  certain  fixed  principles  which  should  be  acknowledged  as  such  by 
all  who  read  them,  he  was  obliged  "  to  survey  all  the  codes  of  morality 
and  of  general  law  which  had  ever  been  known ;  he  penetrated  into  all 
the  sciences  between  which  and  his  own  he  could  discover  any  analogy ; 
and  he  examined  the  opinions  of  all  great  men  of  whatsoever  class  from 
which  he  could  extract  anything  like  a  community  of  sentiment.  .  .  . 
The  work  of  Grotius,  therefore,  has  for  its  support  all  that  the  philo- 
sophers, the  poets,  the  orators,  and  the  critics  of  antiquity  or  of  modern 
times  can  furnish.  It  is  aided  by  all  the  lights  which  can  be  drawn 
from  the  famous  civil  and  canon  laws,  cleared  from  its  defects  and 
the  false  glosses  which  had  been  put  upon  it  by  corrupt  or  ignorant 
interpreters"  {ibid,  p.  619). 

It  was  a  great  point  gained  for  international  law  that  Grotius 
understood  "the  law  of  nations"  to  be  a  system  established  by  the 
common  consent  of  nations,  and  distinguished  it  from  the  "law  of 
nature,"  which  he  expounded  only  incidentally. 

The  Peace  of  Westphalia. — With  the  close  of  the  Thirty  Years'  War 
and  the  Peace  of  Westphalia  in  1648,  Europe  assumed  more  or  less  its 
present  divisions.  This  Peace  was  the  first  great  international  settle- 
ment by  treaty,  the  first  great  act  of  diplomacy,  the  foundation  of 
that  community  of  nations  and  that  balancing  of  their  power  which 
has  remained  down  to  our  own  times  a  principle  in  the  common  polity 
of  Europe. 

From  the  time  of  Grotius  to  that  of  Puffendorff',  the  next  great  writer 
on  international  law,  little  was  written,  Hobbes,  Selden,  and  Zouch  being 
all  three  practically  contemporaries  of  Grotius. 

Hohbes. — Hobbes,  following  a  different  system  from  Grotius,  insti- 
tuted a  plausible  division  of  the  law  of  nature  into  that  of  men,  and 
that  of  States.  "  The  maxims,"  he  says,  "  of  these  laws  are  precisely  the 
same;  but  as  States  once  established  assume  personal  properties,  that 
which  is  termed  the  natural  law  when  we  speak  of  the  duties  of 
individuals,  is  called  the  law  of  nations  when  applied  to  whole  nations 
or  States." 

Influence  of  Puffendorff. — Puffendorff  (1632-1694),  who  adopted 
Hobbes'  division  {Law  of  Nature  and  Nations,  Book  II.,  ch.  iii.,  s.  23), 
did  not  treat  separately  of  the  law  of  nations,  but,  combining  it  with 
the  law  of  nature,  passed  from  the  discussion  of  the  rules,  governing 
individuals  in  their  life  alongside  each  other,  to  groups  of  individuals 
forming  civil  societies,  and  thence  to  dealings  between  these  groups, 
sovereignty,  and  treaties,  "  the   natural   order "   requiring  that  after 
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having  treated  of  "  simple  or  primitive  societies  we  shall  now  treat  of 
the  political  body  or  State,  which  is  regarded  as  the  most  perfect  of  all 
societies  "  (VII,,  ch.  i.).  This  law  of  the  State  and  of  States,  however, 
was  only  a  part  of  the  general  law  governing  all  mankind,  and  he  made 
no  attempt  to  ascertain  the  rules  which  in  practice  States  actually 
observe. 

The  influence  of  Pufifendorff,  the  most  acute  legal  dialectician  of  his 
time,  was  immense,  and  one  of  the  consequences  of  his  work  was  to 
retard  the  development  of  a  theoretical  international  law,  as  initiated 
by  Grotius  and  others,  until  the  middle  of  the  following  century.  The 
principal  works  dealing  with  international  law  which  appeared  in  the 
interval  were  based  on  Puffendorff,  and  are  chiefly  German. 

Development  of  International  Law  after  the  Thirty  Years  War. — Out 
of  the  practice  of  States  in  their  intercourse  with  each  other,  especially 
that  of  maritime  States,  was  gradually  growing  a  customary  law  of  the 
sea  and  a  body  of  ceremonial  and  diplomatic  usage ;  the  latter  chiefly 
evolved  out  of  the  many  competing  interests  of  the  numerous  German 
principalities,  the  inter-recognition  of  whose  independence  was  one  of 
the  consequences  of  the  Thirty  Years'  War.  This  ceremonial  and  usage, 
it  is  true,  became  pedantic  and  pettifogging,  and  though  it  and  the 
"  never-ending  congresses  "  may  have  done  little  to  advance  law,  they 
probably  conduced  much  to  the  preservation  of  peace. 

The  decisions  of  congresses,  the  rise  of  newspapers,  the  publication  of 
memoirs  recording  in  detail  public  transactions  and  events,  gradually 
afforded  materials  which  enabled  writers  to  form  more  accurate  impres- 
sions of  the  rules  by  which  States  were  really  and  practically  governed 
in  their  transactions  with  each  other.  The  next  step  in  the  development 
of  international  law  was,  therefore,  to  collect  these  materials  together. 

The  first  such  collection  was  begun  in  1690  by  one  Daniel  von  Nessel, 
an  imperial  librarian  at  Vienna,  who  died  before  it  was  finished  (Reddie, 
Internutional  Law,  p.  62).  A  few  years  later  (1693)  Leibnitz  (1646-1716) 
published  a  better-known  work  of  the  same  character  which  he  called 
Codex  juris  gentium  diplomaticus,  a  second  enlarged  edition  of  which  was 
issued  in  1770,  under  the  title  of  Mantissa  codicis  juris  gentium  diplo- 
matici.  It  contains  many  interesting  documents  of  the  eleventh  to  the 
sixteenth  centuries. 

In  his  preface,  Leibnitz  explains  his  understanding  of  international 
law  as  natural  law,  modified  according  to  time  and  local  circumstances, 
established  by  the  tacit  consent  of  nations,  and  ascertainable  from  the 
usage  and  treaties  of  nations. 

Bynkershoek. — Following  upon  Leibnitz  came  another  great  practical 
writer,  who,  making  no  attempt  to  deal  with  the  whole  subject-matter 
of  international  law,  brought  a  master  mind  to  bear  on  several  branches 
of  it.  This  was  Bynkershoek  (1673-1743),  a  jurist  whose  authority  was 
long  great  in  England.  He  derived  the  law  of  nations  from  "reason 
and  usage,"  usage  as  evidenced  by  the  practice  of  nations  in  treaties  and 
ordinances.  "  If,"  he  says,  "  all  men  .  .  .  make  use  of  their  reason,  it 
must  counsel  and  command  them  certain  things  which  they  ought  to 
observe  as  if  by  mutual  consent,  and  which,  being  afterwards  established 
by  usage,  impose  upon  nations  a  reciprocal  obligation ;  without  which 
law,  we  can  neither  conceive  of  war,  nor  peace,  nor  alliances,  nor  embassies, 
nor  commerce"  {Be for o  legaJtorum,  c.  3,  s.  10). 
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Wolff  and  Vattel. — The  next  great  jurist  who  helped  forward  inter- 
national law  generally,  and  to  whom  in  fact  it  owes,  through  Vattel, 
its  present  independent  position  as  a  branch  of  the  law,  was  Wolff 
(1679-1754). 

Like  Grotius,  he  detached  the  law  of  nations  from  the  law  of  nature ; 
but  moulding  the  former  into  a  system,  he  rendered  it  possible  to  classify 
facts  and  precedents  according  the  principles  they  illustrated,  and  hence- 
forth international  law  became  a  subject  of  independent  inquiry.  Vattel 
(1714-1767),  in  the  preface  to  his  work  on  the  Law  of  Nations,  acknow- 
ledges what  he  owes  to  Wolff,  whom  he  followed  not  only  in  the  theory, 
but  even  in  the  arrangement  of  his  work.  In  fact,  as  an  English  writer 
has  said,  Vattel's  greatest  service  to  the  law  of  nations  consisted  in  his 
having  clothed  in  a  natural,  easy,  and  agreeable  dress  propositions  which 
Wolff  had  delivered  in  a  dry,  mathematical  style  (Eeddie,  Interinational 
Law,  p.  76). 

Modern  Development. — With  Vattel  the  period  of  the  foundation  of 
international  law  came  to  an  end,  and  the  subject  has  since  then  been 
developed  by  commentators,  European  congresses,  and  precedents. 

In  later  times  the  study  of  international  law  generally  was  less 
cultivated  in  England  than  on  the  Continent,  though  maritime  law, 
and  in  particular  prize  law,  or  that  branch  of  law  which  is  adminis- 
tered by  the  Prize  Courts  obtained  at  the  hands  of  our  great  judge. 
Sir  William  Scott  (afterwards  Lord  Stowell),  during  the  wars  at  the 
end  of  the  last  and  beginning  of  the  present  centuries,  a  philosophical 
groundwork  and  precision  to  which  its  present  foremost  position  as  a 
well-defined  branch  of  international  law  is  in  no  small  measure  due  (see 
the  article  on  Prize  or  Peize  of  Wae). 

The  existence  of  a  body  of  general  principles  in  the  Eoman  law,  or 
in  the  codes  which  most  Continental  States  now  possess,  and  to  which 
practice  can  always  look  for  guidance,  has  made  it  easier  for  the 
Continental  jurist  to  bring  his  mind  to  the  connection  between  concrete 
cases  and  abstract  propositions.  Our  mode  of  close  discrimination  among 
precedents,  on  the  contrary,  promotes  distrust  of  anything  in  the  nature 
of  an  abstract  proposition.  Though  philosophers  like  Eutherforth  and 
Eerguson  had  written  on  the  law  of  nature,  and  several  distinguished 
lawyers  had  dealt  with  questions  of  maritime  warfare  and  neutrality,  it 
is  a  fact  that  in  our  own  time,  until  Mr.  Manning  published  his  short 
volume  on  Commentaries  on  the  Lavj  of  Nations  (1839),  the  only  two 
systematic  books  on  the  subject  in  the  English  language  were  by 
Americans  (Kent  and  Wheaton).  Since  then  several  important  English 
treatises  have  been  written,  and  there  are  signs  of  a  reviving  interest  in 
international  law. 

The  gradual  advance  and  expansion  of  the  principles  of  international 
law  from  time  to  time  receive  a  stimulus  from  epoch-making  events  in 
the  history  of  the  nations.  Each  of  the  wars  of  the  past  half  century 
has  left  its  indelible  traces  in  the  establishment  and  subsequent  recog- 
nition of  certain  propositions  of  international  law.  The  regulation  of 
the  conduct  of  armies  in  the  field,  the  restriction  of  pillage,  the  greater 
security  of  neutral  and  non-belligerent  property  on  land  and  sea,  the 
liability  of  a  State  for  debts  and  contractual  obligations  due  to  the 
subjects  of  another  State  whose  territory  has  been  acquired  by  the 
former  by  conquest  or  cession,  or  which  is  under  military  occupation, 
are  among  the  many  problems  to  which  the  incidents  of  recent  wars 
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have  served  to  draw  attention.  The  Crimean,  the  Franco- German, 
the  Spanish- American,  the  Anglo-Boer  South  African,  and  the  Russo- 
Japanese  Wars  have  each  in  turn  at  least  demonstrated  the  international 
problems  which  for  the  time  being  are  most  urgently  pressing  for  solution, 
and  it  may  be  safely  asserted  that  though  during  each  of  such  wars  there 
may  have  been  infringements  or  violation  of  international  principles,  and 
consequently  apparent  retrogression  temporarily  in  the  practice  of  inter- 
national law,  at  the  close  of  each  there  has  been  some  development 
and  elucidation  of  principle  by  means  of  diplomatic  representation, 
international  conferences  and  congresses,  or  treaties  and  conventions 
tending  to  the  permanent  advancement  of  the  international  law  of 
peace,  of  war,  and  of  neutrality. 

The  Peace  Conferences  of  1899  ami  1907. — It  is  not  possible  to 
conclude  even  a  brief  historical  review  of  the  development  of  inter- 
national law  without  reference  to  the  important  work  of  the  two 
international  Conferences  which  within  the  past  decade  have  been  held 
at  The  Hague.  The  history  and  work  of  the  First  Peace  Conference, 
which  was  held  at  The  Hague  in  1899,  and  at  which  nineteen  States 
were  represented  by  delegates,  has,  to  some  extent,  been  referred  to  in 
the  article  Hague  Conference;  the  Second  Peace  Conference  of  1907, 
after  protracted  deliberations,  extending  for  more  than  four  months,  has 
not,  at  the  time  this  article  is  going  to  press,  reached  the  conclusion  of 
its  labours.  No  official  or  authoritative  report  of  the  results  attained 
is  yet  available.  Disappointment  has  been  expressed  in  many  quarters 
that  the  results  arrived  at  have  not  been  of  a  magnitude  and  importance 
commensurate  with  the  dignity  and  learning  of  the  Conference,  con- 
sisting as  it  does  of  delegates  representing  as  many  as  forty-six  nations. 
But  we  would  venture  to  point  out  that  the  value  of  these  Conferences 
is  not  properly  to  be  tested  or  measured  by  their  actual  achievements 
in  conventions  arrived  at  and  accepted.  Of  vast  importance  as  these 
tangible  contributions  to  the  science  of  international  law  unquestionably 
are,  the  Conferences  may  be  said  to  have  an  influence  and  result  of  a 
wider-reaching  cbaracter  in  the  opportunities  afforded  for  the  inter- 
course of  States,  the  understanding  and  appreciation  of  national 
character,  and,  above  all,  the  discussion  of  divers  problems  of  vital 
international  interest,  which,  though  remainiug  for  the  present  without 
effective  solution,  are,  nevertheless,  elucidated  and  their  ultimate  solu- 
tion renderetl  potentially  more  probable.  The  ascertainment  of  the 
precise  points  of  difference  of  opinion  among  the  delegates  of  the  nations, 
in  itself,  should  be  regarded  as  no  mean  achievement.  Though  some 
critics  have  derided  the  formulation  of  voeux,  or  mere  pious  expressions 
of  desire  that  particular  courses  of  conduct  should  be  internationally 
adopted,  these  in  themselves  would  seem  to  have  a  potential  value. 

Tlie  First  Peace  Conference  resulted  in  the  formulation  and  accept- 
ance of  three  Conventions  of  the  first  importance,  which  were  signed  at 
The  Hague  on  February  29,  1899. 

(1)  An  International  Convention  for  the  Pacific  Settlement  of 
International  Disputes. 

This  Convention  consists  of  four  titles.  Title  I.,  On  the  Maintenance 
of  General  Peace,  indicates  the  scope  of  the  Convention,  by  declaring 
that,  with  the  object  of  preventing  so  far  as  possible  recourse  to  force  in 
the  relations  of  States,  the  Signatory  Powers  agree  to  use  every  effort  to 
insure  the  pacific  settlement  of  international  differences.     Title  II.  com- 
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prises  eight  articles  concerning  Good  Offices  and  Mediation.  Title  III. 
contains  six  articles  regulating  International  Commissions  of  Inquiry. 
Title  IV.  is  divided  into  two  chapters.  Chapter  I.  consists  of  five  articles 
on  Arbitral  Justice ;  Chapter  II.,  On  the  Permanent  Court  of  Arbitration, 
in  ten  articles,  provided  for  the  establishment  of  a  Permanent  Arbitral 
Tribunal  at  The  Hague  by  means  of  a  panel  or  list  of  arbitrators  chosen 
by  the  Signatory  Powers.  This  tribunal  may  be  said  to  have  a  potential 
rather  than  an  actual  existence,  inasmuch  as  the  articles  provide  for  its 
being  called  into  existence  for  the  time  being  to  determine  disputes  which 
may  arise  between  the  Signatory  Powers,  and  which  they  may  agree  to 
submit  to  such  arbitrament.  Each  party  to  the  dispute  is  to  select  two 
arbitrators,  who  are  to  nominate  an  umpire  (sur-arbitre).  Chapter  III. 
contains  twenty-eight  articles  on  Arbitral  Procedure  and  four  general 
clauses. 

(2)  An  International  Convention  with  respect  to  the  Laws  and 
Customs  of  War  on  Land. 

This  Convention  consists  of  five  articles  and  an  Annexe  comprising 
Kegulations  concerning  the  Laws  and  Customs  of  War  on  Land.  Section  L, 
On  Belligerents,  contains  three  chapters.  Chapter  I.,  On  Belligerent 
Character;  Chapter  II.,  On  Prisoners  of  War;  Chapter  III.,  On  the 
Sick  and  Wounded.  Section  II.,  On  Hostilities,  consists  of  five  chapters. 
Chapter  I.,  On  the  Means  of  Injuring  the  Enemy,  Sieges  and  Bombard- 
ments ;  Chapter  II.,  On  Spies ;  Chapter  III.,  On  Flags  of  Truce  (Parle- 
mentaires) ;  Chapter  IV.,  On  Capitulations ;  Chapter  V.,  On  Armistices. 
Section  III.  treats  of  Military  Authority  over  the  Territory  of  the  Enemy 
State ;  Section  IV.,  Of  the  Internment  of  Belligerents,  and  of  the  Care 
of  the  Wounded  in  Neutral  Countries. 

(3)  An  International  Convention  for  the  adaptation  to  Maritime 
Warfare  of  the  principles  of  the  Geneva  Convention  of  August  22, 1864. 

(A  Convention  relating  to  the  status  of  Hospital  Ships  was  signed 
at  The  Hague,  December  21,  1904.) 

Three  Declarations  were  also  adopted : — 

(1)  A  Declaration  prohibiting  the  use  of  expanding  bullets. 

(2)  A  Declaration  prohibiting  the  launching  of  projectiles  from 
balloons. 

(3)  A  Declaration  prohibiting  the  diffusion  of  asphyxiating  or 
deleterious  gases. 

A  unanimous  resolution  was  passed  in  the  following  terms : — 
The  Conference  is  of  opinion  that  the  restriction  of  military  budgets, 
which  are  at  present  a  heavy  burden  on  the  world,  is  extremely  desirable 
for  the  increase  of  the  material  and  moral  welfare  of  mankincl. 
A  Voeu  in  the  following  terms  was  adopted  unanimously : — 
The   Conference,  taking   into  consideration   the  preliminary  steps 
taken  by  the  Swiss  Federal  Government  for  the  revision  of  the  Geneva 
Convention,  expresses  the  desire  (  Voeu)  that  steps  may  be  shortly  taken 
for  the  assembling  of  a  special  Conference  with  the  object  of  revising 
that  Convention. 

In  consequence  of  this  Voeu  a  Conference  was  held  at  Geneva  in 
1906,  which  resulted  in  a  Revised  Geneva  Convention  (a  Convention  for 
the  amelioration  of  the  condition  of  wounded  and  sick  persons  in  armies 
in  the  field),  which  was  concluded  on  July  6,  1906. 
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Five  Voeux  were  also  adopted,  but  not  unanimously.  These  were 
expressions  of  desire  that  certain  subjects  might  receive  the  considera- 
tion of  a  subsequent  Conference.    These  subjects,  shortly  described,  are — 

(1)  The  rights  and  duties  of  neutrals^ 

(2)  The  immunity  of  private  property  in  naval  warfare. 

(3)  The  question  of  the  bombardment  of  ports,  towns,  and  villages 

by  naval  forces. 
The  remaining  two  of  these  Voeitx  were  expressions  of  desire — (1)  That 
the  Governments  might  study  the  questions  relating  to  rifles  and  naval 
guns,  with  the  object  of  arriving  at  agi-eement  as  to  new  types  and 
calibres ;  (2)  that  the  Governments  might  examine  the  possibility  of  an 
agreement  as  to  the  limitation  of  armed  forces  by  land  and  sea  and  of 
war  budgets. 

It  is  not  yet  possible  to  indicate  with  precision  or  authority  what 
may  eventually  be  the  practical  results  of  the  Second  Peace  Conference 
at  The  Hague  in  1907.  Though  various  Conventions  and  Declarations 
have  at  the  time  when  this  article  goes  to  press  (October  1907)  been 
agreed  to  at  Plenary  Meetings  of  the  Conference,  the  matters  which  will 
be  included  in  the  Final  Act  of  the  Conference  must  necessarily  be 
conjectural  before  that  Act  has  been  signed  by  the  Delegates.  It  may, 
however,  be  stated  generally  that  the  Final  Act  of  the  Second  Peace 
Conference  will  probably  contain  as  annexes  the  various  Conventions 
and  Declarations  which  have  been  drawn  up  by  the  Conference,  which 
comprise  the  following : 

(1)  Revised  Convention  for  the  peaceful  settlement  of  international 
disputes. 

(2)  Convention  relating  to  the  establishment  of  an  International 
Prize  Court. 

(3)  Declaration  respecting  obligatory  arbitration,  and  resolution,  with 
annexed  draft  of  a  Convention  relating  to  the  establishment  of  a  Court 
of  Arbitral  Justice. 

(4)  Convention  relative  to  the  recovery  of  contractual  debts. 

(5)  Convention  respecting  the  laws  and  customs  of  war  on  land. 

(6)  Convention  relating  to  the  opening  of  hostilities. 

(7)  Convention  respecting  the  rights  and  duties  of  neutral  states 
during  land  warfare. 

(8)  Declaration  relating  to  the  prohibition  of  throwing  projectiles 
and  explosives  from  balloons. 

(9)  Convention  respecting  the  rights  and  duties  of  neutral  states 
during  maritime  warfare. 

(10)  Convention  respecting  the  laying  of  automatic  submarine 
contact  mines. 

(11)  Convention  respecting  the  bombardment  of  towns,  etc.,  by 
naval  forces. 

(12)  Convention  for  adapting  to  maritime  warfare  the  principles  of 
the  Geneva  Convention. 

(13)  Convention  comprising  the  agreements  which  have  been  made 
respecting  the  treatment  of  fishing  vessels,  postal  correspondence,  and 
the  crews  of  enemy  merchant  ships  during  a  maritime  war. 

(14)  Convention  relating  to  enemy's  merchant  ships  at  beginning  of 
hostilities. 

(15)  Convention  respecting  the  transformation  of  merchant  vessels 
into  warships. 
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It  must,  moreover,  be  observed  that  the  Final  Act  of  the  Conference, 
when  signed,  constitutes  merely  a  record  of  the  achievements  of  the 
Conference.  Following  the  precedent  of  the  1899  Conference,  several 
months  will  probably  be  reserved  for  the  consideration  of  the  different 
Conventions  and  Declarations  by  the  various  Governments  before  signa- 
ture of  such  Conventions  and  Declarations  by  their  Delegates. 

III.   SOUECES  AND  AGENCIES  OF  DEVELOPMENT  OF  INTERNATIONAL  LaW. 

General. — As  to  the  sources  of  international  law  divergent  views 
have  been  expressed  in  the  various  text-books.  This  divergence  is 
traceable,  as  a  modern  writer  has  pointed  out  (Oppenheim,  Interna- 
tional Law,  1905,  vol.  i.  p.  20),  to  the  fact  that  different  writers  have 
attached  different  meanings  to  the  term  "source  of  law,"  and  many 
writers  have  apparently  confused  the  sources  with  the  causes  of  the 
existence,  growth,  or  development  of  international  law. 

Thus,  in  Wheaton's  Elements  of  International  Law  (4th  Eng.  ed., 
1904,  pp.  24-28),  the  "  various  sources  of  international  law "  are  thus 
categorised : — 

1.  Text-writers  of  authority,  showing  what  is  the  approved  usage  of 
nations,  or  the  general  opinion  respecting  their  mutual  conduct,  with 
the  definitions  and  modifications  introduced  by  general  consent. 

2.  Treaties  of  peace,  alliance,  and  commerce,  declaring,  modifying,  or 
defining  the  pre-existing  international  law. 

3.  Ordinances  of  particular  States  prescribing  rules  for  the  conduct 
of  their  commissioned  cruisers  and  prize  tribunals. 

4.  The  adjudications  of  international  tribunals,  such  as  Boards  of 
Arbitration  and  Courts  of  Prize. 

5.  The  written  opinions  of  official  jurists  given  confidentially  to 
their  own  Governments. 

6.  The  history  of  the  wars,  negotiations,  treaties  of  peace,  and  other 
transactions  relating  to  the  public  intercourse  of  nations. 

"As  the  basis  of  the  law  of  nations,"  says  Professor  Oppenheim, 
"  is  the  common  consent  of  the  member  States  of  the  family  of  nations, 
it  is  evident  that  there  must  exist  and  can  exist  as  many  sources  of 
international  law  as  there  are  facts  through  which  such  a  common 
consent  can  possibly  come  into  existence.  Of  such  facts  there  are  only 
two.  A  State  may,  just  as  an  individual,  give  its  consent  either  directly, 
by  an  express  declaration,  or  tacitly,  by  conduct  which  it  would  not 
follow  in  case  it  did  not  consent.  The  sources  of  international  law  are 
therefore  twofold,  namely — (1)  express  consent,  which  is  given  when 
States'  conclude  a  treaty  stipulating  certain  rules  for  the  future  inter- 
national conduct  of  the  parties ;  (2)  tacit  consent,  which  is  given  through 
States  having  adopted  the  custom  of  submitting  to  certain  rules  of 
conduct.  Treaties  and  custom  are,  therefore,  exclusively  the  sources 
of  the  law  of  nations  "  {International  Law,  vol.  i.  pp.  21,  22). 

The  other  so-called  sources  enumerated  by  Wheaton  should  more 
accurately  be  regarded  as  factors  or  agencies  whereby  the  development  of 
the  principles  of  international  law  are  in  practice  effected  or  promoted. 

As  Professor  Moore,  the  American  jurist,  in  discussing  the  sources 
of  authority  of  international  law  {Digest  of  International  Law,  vol.  i. 
p.  2),  points  out :  "  Though  on  many  subjects  the  rules  of  international 
law  are  clear  and  precise,  yet  as  often  happens  with  municipal  law,  the 
rule  applicable  to  a  particular  case  may  be  uncertain  and  difficult  of 
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ascertainment.  In  such  cases  an  appeal  is  made  to  the  authority  of 
writers ;  to  the  provisions  of  treaties  disclosing  a  consensus  of  opinion ; 
to  the  laws  and  decrees  of  individual  States  regulating  international 
conduct;  to  the  decisions  of  international  tribunals,  such  as  boards  of 
arbitration:  and  to  the  judgments  of  Prize  Courts,  and  of  ordinary- 
Municipal  Courts  purporting  to  be  declaratory  of  the  law  of  nations." 

As  was  stated  in  1815  by  Marshall,  C.J.,  of  the  Supreme  Court  of 
the  United  States,  "  the  law  of  nations  is  the  great  source  from  which 
we  derive  those  rules  respecting  belligerent  and  neutral  rights  which 
are  recognised  by  all  civilised  and  commercial  States  throughout  Europe 
and  America.  This  law  is  in  part  unwritten,  and  in  part  conventional. 
To  ascertain  that  which  is  unwritten  we  resort  to  the  great  principles 
of  reason  and  justice;  but  as  these  principles  will  be  differently  under- 
stood by  different  nations  under  different  circumstances,  we  consider 
them  as  being,  in  some  degree,  fixed  and  rendered  stable  by  a  series  of 
judicial  decisions.  The  decisions  of  the  Courts  of  every  country,  so  far 
as  they  are  founded  upon  a  law  common  to  every  country,  will  be 
received  not  as  authority,  but  with  respect.  The  decisions  of  the  Courts 
of  every  country  show  how  the  law  of  nations  in  the  given  case  is 
understood  in  that  country,  and  will  be  considered  in  adopting  the  rule 
which  is  to  prevail  in  this"  {Thirty  Hogsheads  of  Sugar  v.  Boyle,  1815, 
9  Crouch.  191,  at  p.  198). 

These  sources  of  authority  or  developing  agencies  are  not  all  of  equal 
value.  They  must  be  taken  according  to  circumstances  as  evidence  of 
a  recognised  usage;  together  they  may  establish  the  existence  of  the 
consensiLs  gentium  which  constitutes  international  law. 

Wheaton  does  not  refer  to  that  abstract  principle,  the  reason  of  the 
thing,  which  is  the  ultimate  foundation  of  usage.  "The  usage  and 
practice  of  nations  may  intervene,"  it  is  true,  and  shift  a  matter  from  its 
foundation  {per  Lord  Stowell,  The  Henrick  and  Maria  Case,  4  Rob.  Adm. 
R.  54),  but  again  this  use  and  practice  is  constantly  undergoing  change, 
through  the  varying  influence  of  the  current  moral  doctrines  of  each 
successive  period.  Nor  does  Wheaton  mention  the  natural  attraction  of 
past  decisions  where  there  is  doubt  and  uncertainty,  of  precedents  putting 
upon  other  shoulders  which  have  borne  the  burden  before  a  part  of  the 
responsibility  of  deciding. 

Nor  could  he  mention  certain  powerful  agents  which  have  grown  up 
since  his  time,  a  sort  of  forum  in  wliich  international  law  itself  is  weighed 
and  tried,  and  through  which  the  shifting  tendency  is  counteracted  by 
the  concurrent  action  of  all  the  great  living  writers  and  authorities  on 
international  law.  The  work  of  the  Institute  of  International  Law  is 
gradually  tending  to  produce,  and  facilitating  the  production  of,  a  codex 
Jwis  inter  gentes,  founded  on  reason,  from  which  statesmen  and  diplo- 
matists will  be  able  to  borrow  authoritative  arguments  in  favour  of  that 
justice  between  nations,  which  the  clamour  of  an  ignorant  public  opinion 
seems  at  times  to  make  enlightened  men  hesitate  to  respect. 

An  analogous  institution  of  modern  growth  which  does  similar  im- 
portant work  as  an  agency  of  development  of  international  principles  by 
means  of  publications,  discussions,  and  conferences  is  the  Intei'Tiational 
Law  Association.  The  most  recent  conference  of  this  great  Association 
was  held  in  August  1907  at  Portland,  Maine,  in  the  United  States,  and 
was  one  of  the  largest  and  most  representative  in  its  history.  (For  an 
account  of  this  Conference,  see  Times,  September  24,  1907.) 

The  great  International  Pe^ce  Conferences  at  The  Hague  held  in  the 
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years  1899  and  1907,  the  second  of  which  is  at  the  present  time  (October 
1907)  still  continuing  its  deliberations,  constitute  a  modern  and  most 
powerful  factor  in  the  development  of  the  science  of  international  law 
which  we  have  already  referred  to  (see  also  the  article  Hague  Con- 
ference). 

Lord  Stowell  has  endeavoured  to  show  the  inter-connection  between 
the  "  usage  and  practice  of  nations  "  and  principles  from  another  point 
of  view. 

"  A  great  part  of  the  law  of  nations,"  he  said,  "  stands  on  no  other 
foundation  than  this  '  usage  and  practice ; '  it  is  introduced,  indeed,  by 
general  principles,  but  it  travels  with  those  general  principles  only  to 
a  certain  extent;  and  if  it  stops  there,  you  are  not  at  liberty  to  go 
further,  and  to  say  that  mere  general  speculations  would  bear  you  out  in 
a  further  progress : — Thus,  for  instance,  on  mere  general  principles  it  is 
lawful  to  destroy  your  enemy ;  and  mere  general  principles  make  no 
great  difference  as  to  the  manner  by  which  this  is  to  be  effected ;  but 
the  conventioned  law  of  mankind,  which  is  evidenced  in  their  practice, 
does  make  a  distinction,  and  allows  some  and  prohibits  other  modes  of 
destruction ;  and  a  belligerent  is  bound  to  confine  himself  to  those  modes 
which  the  common  practice  of  mankind  has  employed,  and  to  relinquish 
those  which  the  same  practice  has  not  brought  within  the  ordinary  exercise 
of  war,  however  sanctioned  by  its  principles  and  purpose"  {The  Mad  Oyen, 
Jan.  16,  1799,  1  Rob.  139). 

Distinct  attempts  have  in  recent  years  been  made  by  the  United 
States  Government  to  introduce  new  principles  into  international  law. 
In  the  Behring  Sea  Arbitration  (see  the  article  Beheing  Sea  Fisheries 
Case)  it  alleged  a  proprietary  right  to  seal  herds  on  the  high  sea. 
Although  this  contention  was  not  upheld  by  the  Arbitral  Tribunal,  such 
a  proprietary  right  might,  however,  be  successfully  claimed  at  some 
future  time,  if  a  seal  herd  should  ever  become  as  distinguishable  and 
subject  to  control  as  a  herd  of  cattle. 

The  other  claim,  called  the  Monroe  Doctrine  (q.v.),  though  it  may 
be  based  on  the  right  of  self-preservation  on  which  much  of  the  doctrine 
of  international  law  is  based,  is  obviously  a  unilateral  policy,  and  one  not 
belonging  to  the  domain  of  law.  Nevertheless,  the  Monroe  Doctrine 
as  a  consistent  policy  has  to  be  frequently  regarded  from  the  point  of 
view  of  modern  practical  diplomacy.  The  Drago  Doctrine,  which  takes 
its  name  from  its  first  propounder,  and  which  shortly  stated  is  the 
doctrine  which  affects  to  preclude  and  prohibit  the  recourse  to  coercive 
force  as  a  ineans  of  enforcing  the  payment  of  public  debts,  also  origin- 
ated on  the  American  continent. 

Authority  of  Jurists  and  Writers. — Of  these  Wheaton  observes  that 
the  text-writers  show  what  is  the  approved  usage  of  nations,  or  the 
general  opinion  respecting  their  mutual  conduct,  with  the  definitions  and 
modifications  introduced  by  general  consent.  "Without  wishing  to 
exaggerate  the  importance  of  these  writers,  or  to  substitute  in  any  case 
their  authority  for  the  principles  of  reason,  it  may  be  affirmed  that  they 
are  generally  impartial  in  their  judgment.  They  are  witnesses  of  the 
sentiments  and  usages  of  civilised  nations,  and  the  weight  of  their  testi- 
mony increases  every  time  that  their  authority  is  invoked  by  statesmen, 
and  every  year  that  passes  without  the  rules  laid  down  in  their  works 
being  impugned  by  the  avowal  of  contrary  principles." 
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Kent  asserts  that :  "  In  the  absence  of  higher  and  more  authorita- 
tive sanctions,  the  ordinances  of  foreign  States,  the  opinions  of  eminent 
statesmen,  and  the  writings  of  distinguished  jurists  are  regarded  as  of 
great  consideration  on  questions  not  settled  by  conventional  law.  In 
cases  where  the  principal  jurists  agree  the  presumption  will  be  very 
great  in  favour  of  the  solidity  of  their  maxims,  and  no  civilised  nation 
that  does  not  arrogantly  set  all  ordinary  law  and  justice  at  defiance  will 
venture  to  disregard  the  uniform  sense  of  the  established  writers  on 
international  law  (1  Kent,  Com.,  18 ;  see  also  The  Paqiiete  Hahana,  1900, 
175  U.  S.,  700). 

In  discussing  the  practical  importance  of  juridical  authority  in  the 
present  condition  of  diplomatic  controversy,  it  has  been  suggested  that, 
"  after  a  period  of  reaction  against  excessive  over- valuation,  the  opinions 
of  jurists  are  now  considered  with  a  stricter  sense  of  proportion.  Their 
views  are  valuable  in  proportion  to  the  personal  weight  of  the  writer, 
and  still  more  to  unanimity  among  authorities  belonging  to  different 
nations,  and  presumably  under  the  infiuence  of  different  preconceptions." 
..."  It  is,  however,  in  one  way  almost  as  important  as  it  ever  was  to  note 
both  the  current  of  national  practice  and  expert  opinion  in  questions  of 
public  law,  because  public  opinion  is  strongly  influenced  in  all  civilised 
countries  by  the  views  of  those  who  profess  a  special  familiarity  with  its 
problems.  The  practical  importance  to-day  of  criticisms  from  the  old 
jurists  lies  in  the  respect  still  paid  to  them  in  the  pages  of  the  better- 
known  text-writers  in  diplomatic  correspondence ;  and  so  ultimately  in 
that  international  public  opinion  which  is,  after  all,  the  strongest  bul- 
wark of  international  law "  (Smith  and  Sibley,  International  Law  as 
Interpreted  during  the  Russo-Japanese  War,  1905,  Introductory,  pp.  7,  8). 

A  famous  instance  of  a  case  in  which  a  principle,  at  first  advocated 
by  a  text-book  writer,  has  since  become  universally  adopted  is  Bynkers- 
hoek's  limitation  of  territorial  waters  to  the  three-mile  limit  or  range 
of  cannon-shot  (see  the  article  Teukitokial  Waters). 

Treaties  of  Peace,  Alliance,  and  Commerce,  declaring,  modifying,  or 
defining  the  pre-existing  international  law.  Though  a  treaty  is  only 
binding  as  between  the  parties  to  it,  it  bears  witness  to  the  facts  which 
led  to  it,  the  difficulties  it  dealt  with,  and  the  solution  it  gave  to  them, 
and  is,  therefore,  when  not  merely  imposed  by  a  strong  upon  a  weak 
State,  a  most  valuable  and  influential  precedent  in  the  intercourse  of 
nations. 

A  number  of  treaties  and  declarations  in  connection  with  treaties  and 
treaty  negotiations,  moreover,  have  from  time  to  time  laid  down  rules 
either  declaratory  of  international  law  or  for  the  regulation  of  the  future 
relations  of  the  parties  between  themselves. 

Thus  we  see  the  doctrine  of  the  balance  of  power  laid  down,  as  a  rule 
thenceforth  to  govern  the  relations  of  the  States  of  Europe,  in  the  Treaty 
of  Utrecht  (1713),  which  expressly  stated  that  its  object  was  ad  conserv- 
andum  in  Europd  cq^iilibrium. 

Later  on,  a  vague  design  of  making  something  like  a  "  permanent 
contribution "  to  the  law  of  nations  seems  to  have  lioated  before  the 
minds  of  the  three  great  sovereigns  who  entered,  in  1816,  into  the 
convention  commonly  known  as  the  Holy  Alliance  (Lorimer,  i.  p.  56). 
This  design  took  form  in  a  protocol  signed  at  Aix-la-Chapelle,  November 
15, 1818,  on  behalf  of  Austria,  France,  Great  Britain,  Prussia,  and  Kussia, 
in  which  it  was  declared  "  that  if,  for  the  better  attaining  the  objects  of 
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the  alliance,  the  Powers  which  have  concurred  in  the  ptesent  act  should 
judge  it  necessary  to  establish  particular  meetings,  either  of  the  sove- 
reigns themselves  or  of  their  respective  ministers  and  plenipotentiaries, 
there  to  treat  in  common  of  their  own  interests,  in  so  far  as  they  have 
reference  to  the  object  of  their  present  deliberations,  the  time  and  place 
of  these  meetings  shall,  on  each  occasion,  be  previously  fixed  by  means 
of  diplomatic  communications ;  and  that  in  the  case  of  these  meetings 
having  for  their  object  affairs  specially  connected  with  the  interests  of 
the  other  States  of  Europe,  they  shall  only  take  place  in  pursuance  of  a 
formal  invitation  on  the  part  of  such  of  those  States  as  the  said  affairs 
may  concern,  and  under  the  express  reservation  of  their  right  of  direct 
participation  therein,  either  directly  or  by  their  plenipotentiaries" 
{Annual  Register,  1819,  pp.  131,  132). 

The  Congress  of  Vienna  (1815)  fixed  rules  now  universally  adopted 
as  to  diplomatic  precedence  (see  the  article  Diplomatic  Agents). 

The  articles  of  the  Declaration  of  Paris,  signed  in  1856,  fixed  some 
important  points  of  international  maritime  law,  which  have  been  recog- 
nised by  nearly  all  European  States  (see  the  article  Declaration  of 
Paris). 

The  provisions  of  the  Treaty  of  Washington  (May  8,  1871),  between 
Great  Britain  and  the  United  States,  dealt  with  the  duties  of  neutrals  in 
naval  warfare  (see  the  article  Alabama  Case),  but  under  reservations  on 
the  part  of  Great  Britain. 

The  General  Act  of  Berlin  (1886)  laid  down  the  rules  which  are  hence- 
forth to  govern  the  occupation  of  territory  {q.v.)  in  the  parts  of  Africa 
which  are  comprised  in  the  Convention  (see  also  the  articles  Hinterland  ; 
Protectorate  ;  and  Sphere  of  Influence). 

Even  such  diplomatic  declarations  as  that  of  the  Black  Sea  Con- 
ference of  1871,  that  no  Power  can  liberate  itself  from  treaty  engage- 
ments except  with  the  consent  of  the  other  contracting  Power,  though 
of  no  practical  value  as  matters  of  international  law,  are  useful  if  only 
as  a  public  reprobation  of  bad  faith. 

"  Treaties,"  says  Mr.  W.  E.  Hall,  "  differ  only  from  other  evidences 
of  national  opinion  in  that  their  true  character  can  generally  be  better 
appreciated;  they  are  strong  concrete  facts,  easily  seized  and  easily 
understood.  They  are,  therefore,  of  the  greatest  use  as  marking  points 
in  the  movement  of  thought "  {International  Law,  Introductory  Chapter). 
It  is  submitted  that  this  very  fact  is  a  reason  for  giving  them  a  first 
place  among  the  sources  or  developing  agencies  of  international  law. 

State  Ordinances  prescribing  Rules  for  Conduct  of  Navy  and  Prize 
Courts.  (See  the  articles  Capture  ;  Contraband  of  War  ;  Neutrality  ; 
Prize.) 

Adjudications  of  International  Tribunals,  such  as  "  Boards  of  Arbi- 
tration" and  Prize  Courts.  Greater  weight  is  attributable,  Wheaton 
points  out,  to  judgments  of  mixed  tribunals,  appointed  by  the  joint 
consent  of  the  nations  between  whom  they  are  to  decide,  than  to  those 
of  Admiralty  Courts  dependent  on  the  instructions  of  one  nation  only 
(see  the  articles.  Mixed  Tribunals  ;  Prize). 

A  case  of  arbitration  which  furthered  the  elucidation  of  the  inter- 
national law  of  occupation  was  that  known  as  the  Delagoa  Bay  Case. 
The  dispute  related  to  territory  claimed  by  Great  Britain  as  actual 
occupant,  on  the  ground  that  the  original  occupants,  the  Portuguese, 
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had  abandoned  it.  The  decision  of  the  then  President  of  the  French 
Eepublic,  Marshal  MacMahon,  was  practically  that  the  temporary- 
interruption  of  a  long-continued  antecedent  possession  does  not  amount 
to  a  cessation  of  occupation,  and  make  the  territory  so  temporarily 
abandoned  again  territorium  nullius. 

The  so-called  permanent  Court  of  Arbitration  which  was  established 
by  the  International  Convention  for  the  Pacific  Settlement  of  Inter- 
national Disputes,  signed  at  The  Hague,  July  29,  1899,  is  a  Court  which 
may  be  specially  constituted  for  the  arbitration  of  such  international 
disputes  as  may  be  submitted  to  it  by  agreement  between  the  States 
concerned.  This  means  of  arbitration  has  not  been  frequently  resorted 
to,  but  of  the  cases  so  submitted  to  arbitration  may  be  mentioned  the 
Pious  Funds  Case,  1902 ;  the  Venezuela  Indemnities  Case,  1903 ;  the 
Japanese  House  Tax  Case,  1905 ;  and  the  Muscat  Dhows  Case. 

As  regards  the  decisions  of  Prize  Courts,  Lord  Stowell,  in  the  Maria 
Case,  a  question  involving  Swedish  neutral  rights  which  had  come  into 
conflict  with  those  of  Great  Britain  as  a  belligerent,  observed: — "It 
is  the  duty  of  the  person  who  sits  here  to  determine  this  question 
exactly  as  he  would  determine  the  same  question  if  sitting  at  Stock- 
holm ;  to  assert  no  pretensions  on  the  part  of  Great  Britain  which  he 
would  not  allow  to  Sweden  in  the  same  circumstances ;  and  to  impose 
no  duties  on  Sweden  as  a  neutral  country  which  he  would  not  admit  to 
belong  to  Great  Britain  in  the  same  character  "  (Rob.  Rep.  i.  340). 

It  was  in  a  British  Prize  Court  that  the  doctrine  of  continuous 
voyages  was  devised  by  this  great  judge  to  meet  an  endeavour  by 
neutral  ships  to  avoid  capture  by  breaking  the  voyage  to  an  enemy's 
port  at  some  intervening  neutral  one. 

As  to  the  constitution  and  procedure  of  Prize  Courts  in  prize  cases, 
see  the  article  Prize. 

The  Peace  Conference  at  The  Hague  in  1907  has  passed  a  Convention 
which  provides  for  the  establishment,  constitution,  jurisdiction,  and  pro- 
cedure of  an  International  Prize  Court  of  Appeal  at  The  Hague.  This 
convention  represents  an  absolutely  unprecedented  departure  in  inter- 
national law.  The  final  adjudication  as  to  the  vahdity  of  a  capture  has 
hitherto  rested  with  the  Prize  Courts  as  established  and  regulated  by 
the  municipal  law  of  the  captor's  nation.  The  new  scheme,  which 
is  necessarily  of  an  experimental  character,  and  one  which  is  of  vital 
national,  as  well  as  international,  importance,  entrusts  the  final  adjudi- 
cation of  prize  cases  to  the  newly  constituted  international  tribunal. 

Legislation  by  the  Parliament  of  Great  Britain  will  be  an  essential 
condition  to  the  ratification  and  operative  effect  of  The  Hague  Conven- 
tion, which  has  established  the  International  Prize  Court,  and  to  which 
Great  Britain  presumably  will  be  a  signatory  party.  (See  further  as  to 
the  nature  of  this  new  tribunal,  the  article  Prize.) 

The  strenuous  efforts  made  by  The  Hague  Conference  of  1907  to 
establish  a  Permanent  International  Court  of  Arbitration  (in  addition  to 
the  Court  of  Arbitration  provided  for  by  the  Convention  of  1899)  have 
been  unsuccessful,  mainly  owing  to  the  claims  made  by  the  minor  States 
to  an  equality  of  representation  on  the  Bench  of  the  proposed  Inter- 
national Tribunal.  It  is  not  improbable,  however,  that  a  resolution 
relating  to  the  establishment  of  a  Court  of  Arbitral  Justice  may  be 
comprised  in  the  Final  Act  of  the  Conference. 

Confidential  Opinions  of  Law  Officers. — Before  one  State   requires 
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redress  from  another  for  injuries  sustained  by  itself  or  its  subjects,  as 
Wheaton  points  out,  it  generally  acts  as  an  individual  would  do  in  a 
similar  situation.  It  consults  its  legal  advisers,  and  is  guided  by  their 
opinion  as  to  the  law  of  the  case.  Where  that  opinion  has  been  adverse 
to  the  sovereign  client,  and  has  been  acted  on,  and  the  State  which  sub- 
mitted to  be  bound  by  it  was  more  powerful  than  its  opponent  in  the 
dispute,  we  may  confidently  assume  that  the  law  of  nations,  such  as  it 
was  then  supposed  to  be,  has  been  correctly  laid  down.  The  archives 
of  the  department  of  foreign  affairs  of  every  country  contain  a  collection 
of  such  documents,  the  publication  of  which  would  form  a  valuable 
addition  to  the  existing  materials  of  international  law  {Elements  of 
International  Law). 

The  United  States  has  published,  under  the  editorship  of  Dr.  Francis 
Wharton,  a  classified  analysis  of  such  opinions  in  three  large  volumes, 
under  the  title  of  Digest  of  the  International  Law  of  the  United  States 
(Washington,  1886);  see  also  Moore,  Digest  of  International  Law. 

The  English  blue-books  dealing  with  foreign  relations  frequently 
contain  views  of  the  British  Government  traceable  to  the  same  source, 
but  the  official  opinions  of  the  Law  Officers  of  the  Crown  of  Oreat 
Britain  on  matters  involving  questions  of  international  law  given  to  the 
Secretary  of  State  for  Foreign  Affairs  are  treated  as  confidential,  and  are 
not  usually  published,  but  are  to  be  found  only  in  the  archives  of 
the  Foreign  Office. 

Public  Acts  of  States. — Under  this  heading  must  be  classed  the  official 
protocols  of  conferences  and  congresses  held  in  view  of  international 
arrangements,  and  the  history  of  wars,  diplomatic  negotiations  and 
representations,  treatises  and  other  transactions  involved  in  the 
customary  public  intercourse  of  States  which  are  conducted  through 
the  department  of  their  Government  usually  known  as  the  Foreign 
Office,  at  the  head  of  whom  is  the  responsible  minister  known  as 
the  Minister  for  Foreign  Affairs,  who  in  Great  Britain  is  designated 
the  Secretay  for  State  for  Foreign  Affairs. 

We  may  say,  in  conclusion,  with  the  late  Lord  Chief-Justice  Eussell 
as  to  the  sources  of  international  law,  that  it  is  not  "a  closed  book. 
Mankind  are  not  stationary.  Gradual  change  and  gradual  growth  of 
opinion  are  silently  going  on.  Opinions,  doctrines,  usages  advocated  by 
acute  thinkers  are  making  their  way  in  the  world  of  thought."  That 
this  is  especially  true  in  the  present  age  is  evidenced  by  the  ventilation 
of  international  problems,  which  in  some,  but  by  no  means  in  all, 
instances  has  resulted  in  their  solution,  at  the  two  Peace  Conferences 
which  assembled  at  The  Hague  in  1899  and  1907  (see  the  article  Hague 
Conference). 

IV.  Divisions  and  Principles  of  International  Law. 

Treatment  of  the  Subject  by  Text-Book  Writers. — The  great  work  by 
Grotius,  De  jure  belli  ac  pads,  though  called  the  law  of  war  and  peace, 
is  primarily  a  treatise  on  the  law  of  war.  "  But,"  observes  the  author, 
"  as  war  is  made  with  a  view  to  having  peace,  and  there  is  no  disagree- 
ment which  may  not  cause  war,  it  will  not  be  out  of  place  to  treat,  in 
connection  with  the  law  of  war,  of  all  ordinary  disputes;  whereafter 
war  will  lead  us  to  peace  as  to  its  end  and  object "  (I.  i.). 

Puffendorff,  on  the  other  hand,  followed  the  natural  divisions  of 
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private  law,  arrived  in  Books  VII.  and  VIII.  at  the  constitution  of  civil 
society  as  a  development  of  that  private  law,  and  treated  in  Book  VIII. 
of  sovereignty  and  its  attributes,  the  relationship  of  a  State  to  its 
subjects,  of  war,  treaties,  etc. 

Wolff,  after  treating  of  morals  generally,  and  then  of  private  rights 
and  obligations,  reaches,  in  sec.  2  of  Part  iii.  of  his  book,  the  principles 
of  public  law,  and,  in  Part  iv.,  the  law  of  nations. 

Vattel,  with  some  changes  in  the  order,  borrowed  Wolffs  divisions, 
his  Droit  des  gens  being  divided  up  into  general  principles,  the  internal 
obligations  of  nations,  their  external  obligations,  war  and  peace,  and 
embassies. 

So  long  as  the  subject  was  entitled  droit  des  gens,  or  "  law  of  nations," 
it  warranted  the  inclusion,  as  belonging  to  the  subject,  of  the  internal 
conditions  of  States.  The  term  "  international  law,"  on  the  other  hand, 
excludes  all  that  is  not  inter  gentcs ;  and  since  Vattel's  time  this  more 
precise  description  of  the  subject  has  brought  about  a  corresponding 
delimitation  of  the  matters  which  it  comprises.  Thus  authors,  like 
Sir  Travers  Twiss,  treating  the  subject  of  international  law  as  con- 
fined to  the  rights  and  duties  of  States  in  war  and  in  peace,  group  its 
matter  necessarily  into  a  series  of  rights  and  their  relative  obligations 
— the  rights  of  self-preservation,  of  acquisition,  of  possession,  of  juris- 
diction, of  the  sea,  of  legation,  and  of  treaty.  This  system  has  been 
followed,  with  variations,  in  several  works,  among  which  are  Mr. 
Ferguson's  exhaustive  treatise  and  Mr.  Lawrence's  excellent  little  book 
(see  infra,  Bibliography). 

Main  Divisions  of  the  Subject. — Professor  Holland,  in  a  short  but 
luminous  chapter  of  his  Jurisprudence  (Oxford,  8th  ed.,  1896,  p.  348), 
expounds  the  view  that  the  law  of  nations  is  but  private  law  "writ 
large."  It  is,  he  says,  an  application  to  political  communities  of  those 
legal  ideas  which  were  originally  applied  to  the  relations  of  individuals. 
Its  leading  distinctions  are,  therefore,  naturally  those  with  which  private 
law  has  long  ago  rendered  us  familiar.  In  international  as  in  private 
law,  we  are  concerned  with  the  persons  for  whose  sake  riglits  are  recog- 
nised; with  the  rights  thus  recognised;  and  with  the  protection  by 
which  those  rights  are  made  effective.  We  have  a  law  of  persons; 
a  substantive  law  which  sets  forth  and  explains  the  rights  of  those 
})ersons ;  and  an  adjective  law  which  describes  the  procedure  by  which 
redress  is  to  be  obtained  when  those  rights  are  violated. 

Professor  Holland  proceeds  to  say  of  his  last  division :  "  This  last- 
mentioned  department  is  subdivided  into  the  law  which  regulates  the 
relations  of  belligerents  to  one  another,  and  the  law  which  regulates 
the  relations  of  each  belligerent  with  States  which  take  no  part  in  the 
war"  (p.  348). 

This  does  not,  however,  cover  all  the  procedure  of  redress.  The 
third  branch  of  Professor  Holland's  fourfold  division  of  international  law 
into  status,  peace,  belligerency,  and  neutrality  (p.  349)  requires  comple- 
tion by  the  addition  of  a  division  to  include  the  settlement  of  disputes 
without  war.  Following  Professor  Holland,  with  this  modification, 
therefore,  international  law  may  be  divided  into  (1)  status,  (2)  peace, 
(3)  settlement  of  disputes  without  war,  (4)  belligerency,  (5)  neutrality. 

International  Status. — The  only  persons,  strictly  speaking,  known 
to  international  law  are  States.     Some  writers   speak  of  "subjects "of 
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international  law,  and  group  together  as  such :  States,  associations  of 
States,  reigning  sovereigns  and  their  families,  and  diplomatic  agents; 
but  it  is  difficult  to  see  what  useful  purpose  is  served  by  such  a  con- 
fusion of  principal  and  agent. 

States,  on  the  analogy  of  the  individual  persons  who  make  up  a 
community,  are  supposed  to  form  a  community  of  nations.  They  are 
not  all  of  equal  rank.  The  chief  Christian  nations — Great  Britain, 
France,  Germany,  Austria-Hungary,  Eussia,  Italy  (and,  where  they 
have  an  interest,  the  United  States  of  North  America) — are  great 
Powers,  and  form  a  sort  of  areopagus,  at  present  and  for  certain  pur- 
poses, called  the  Concert  of  Europe  {q.v.).  Other  Christian  States  of 
Europe  and  of  America  are  admitted  to  a  position  of  equality  in  all 
things  not  connected  with  the  settlement  of  the  map  of  Europe ;  and 
there  is  a  third  class  of  States,  not  yet  admitted  to  equality,  whose  terri- 
torial sovereignty  is  subject  to  certain  restrictions  (see  Extraterritorial 
Jurisdiction).  Among  these,  by  a  curious  contradiction,  is  the  Otto- 
man Empire  (see  Capitulations),  which  was  nevertheless  admitted  in 
1856  into  the  European  Concert.  Turkey  was  expressly  admitted  as  a 
subject  of  international  law  by  the  Treaty  of  Paris,  1856  (which  was  a 
general  treaty  of  peace  at  the  close  of  the  Crimean  War),  between  Great 
Britain,  Austria,  Prance,  Prussia,  Eussia,  Sardinia,  and  Turkey.  By 
Article  VII.  of  the  Treaty  the  contracting  Powers,  other  than  Turkey, 
declared  the  Sublime  Porte  "  admitted  to  participate  in  the  advantages 
of  the  Public  Law  and  System  {Concert)  of  Europe,"  and  guaranteed 
to  respect  the  independence  and  territorial  integrity  of  the  Ottoman 
Empire  (see  Hertslet,  Map  of  Europe  hy  Treaty,  vol.  ii.  pp.  1254,  5). 

Of  recent  years  Japan  has  been  afforded  full  recognition  as  a  subject 
of  international  law,  and  the  facts  of  modern  history,  and  in  particular 
the  conduct  of  her  international  relations  during  the  recent  Eusso- 
Japanese  War,  have  in  every  respect  justified  such  recognition. 

Protected  States  (see  Protectorates)  are  not  persons  in  international 
law. 

Internal  changes  of  government  do  not  deprive  a  State  of  its  per- 
sonality (see  Sovereignty  ;  State). 

Peace. — The  state  of  peace  between  members  of  the  community  of 
nations  involves  a  large  number  of  the  conditions  incidental  to  the 
intercourse  of  individuals,  such  as  ownership,  contract,  agency,  partner- 
ship, etc.  It  also  involves  a  principle  which  has  no  place  in  national 
law,  but  which  in  international  law  passes  before  all  others — the  prin- 
ciple that  every  nation  is  entitled  to  ensure  its  own  preservation  and 
independence,  even  at  the  expense  of  obligations  incurred  towards  other 
States,  the  duty  of  a  State  in  relation  to  its  subjects  taking  precedence 
in  a  general  way  over  that  towards  foreign  States. 

Under  what  is  called  in  international  law,  dominion,  fall  the  delicate 
questions  of  occupation  of  territory  (see  the  article  Occupation;  see 
also  Hinterland),  territorial  waters  {q.v.),  freedom  of  the  sea,  and  mare 
clausum  {q.v.)  (see  also  Behring  Sea  Question)  ;  under  contract :  treaties 
{q.v.),  congress  {q.v.),  conference  {q.v.) ;  under  agency :  diplomatic  agents 
{q.v.)  (see  also  Ambassador,  Consul  and  Exterritoriality);  under 
partnership:  international  unions  {q.v.);  and  so  on. 

Settlement  of  Disputes  without  War. — This  comprises  all  the  methods 
of  settling  disputes,  remedying  grievances,  and  enforcing  rights  without 
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recourse  to  war  (see  Arbitration;   Blockade  (Pacific);   Embargo; 
Hague  Conference  ;  Intervention  ;  Mediation). 

Belligerency  is  the  state  of  war  (see  the  articles  Belligerent  ;  Block- 
ade; Capture;  Combatant;  Declaration  of  War;  Enemy;  Hague 
Conference;  Occupation  (International);  Prize;  War). 

Neutrality  embraces  the  conditions  which  war  creates  for  those 
States  who  are  not  parties  to  it  (see  Blockade  ;  Contraband  of  War  ; 
Hague  Conference  ;  Neutrality). 

V.  Position  of  Uncivilised  Eaces. 

International  law,  we  have  seen,  assumes,  as  between  the  nations 
who  give  force  to  it,  the  same  level,  more  or  less,  of  civilisation.  Eights 
and  obligations  are  correlative,  and  a  reciprocal  understanding  and 
acknowledgment  constitutes  that  practical  equality  which  is  recognised 
among  Christian  States  as  a  principle  of  their  intercourse.  Uncivilised 
races  cannot  be  treated  as  equals.  Their  Governments  are  treated  as 
local;  they  are  annexed  to  the  dominions  of  civilised  States  without 
reference  to  their  will  or  consent ;  and  where  treaties  have  been  made 
with  natives,  any  appeal  to  them  has  been  rather  by  way  of  evidence  of 
prior  occupation  than  as  involving  any  question  of  native  right. 

Some  laws  and  international  measures,  such  as  the  General  Act  of 
Brussels,  1890,  have  dealt  with,  and  philanthropists  have  raised  and 
still  raise  their  voices  in,  the  cause  of  the  natives  (see  Aborigines, 
Protection  of)  ;  and  at  the  Berlin  Conference  in  1878  an  attempt  was 
made  by  the  United  States  representative,  Mr.  Kasson,  to  apply  inter- 
national law  to  native  races  in  so  far  as  regarded  "  recognition  of  the 
right  of  native  tribes  to  dispose  freely  of  themselves  and  of  their  heredi- 
tary territory."  In  conformity  with  this  principle  the  American  Govern-' 
ment,  he  said,  would  have  gladly  adhered  "  to  a  more  extended  rule,  to 
be  based  on  a  principle  which  should  aim  at  the  voluntary  consent 
of  the  natives  whose  country  is  taken  possession  of,  in  all  cases  where 
they,  had  not  provoked  the  aggression"  (Protocol  of  Jan.  31,  1885, 
Pari.  Papers,  C.  4361,  p.  209).  This  suggestion,  however,  was  not  acted 
upon,  and  the  Conference  confined  itself  to  establishing  rules  for  the 
occupation  of  Africa  by  European  States. 

VI.  Codification. 

Various  schemes  for  the  codification  of  international  law  have  been 
suggested  by  jurists  from  the  time  of  Bentham  until  the  present  time. 

Several  authors  of  repute  have  attempted  to  set  forth  the  principles 
of  international  law  in  the  form  of  a  Code.  The  best  known  are  Blunt- 
schli's  Codified  Law  of  Nations,  which  was  published  in  Switzerland  in 
1868,  and  has  since  been  translated  into  five  languages ;  David  Dudley 
Field's  Draft  Outlines  of  an  International  Code,  New  York,  1872-3;  and 
Fiore's  International  Law  Codified,  1890. 

The  Association  for  the  Eeform  and  Codification  of  the  Law  of 
Nations — now  the  International  Law  Association — and  the  Institute 
of  International  Law  have  both  had  codification  in  view,  and  the  latter 
has  published  a  volume  which,  as  regards  the  subjects  it  deals  with,  is 
a  valuable  contribution  towards  that  object.  The  idea  is  that  States 
VOL.  vn.  23 
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should  jointly  fix  the  principles  on  which  they  are  agreed ;  and  there  is 
no  reason  to  suppose  that  what  has  been  found  by  experience  to  be 
possible  for  copyright  (see  Berne  Convention),  industrial  property,  etc. 
(see  International  Unions),  and  maritime  law  (see  Declaration  of 
Paris),  is  not  susceptible,  eventually,  of  greater  extension. 

The  frequent  congresses  for  the  joint  regulation  of  international 
relations,  the  treaties  of  neutralisation  and  guarantee  which  place  certain 
States  beyond  the  range  of  war,  the  rise  of  international  unions  {q.v.), 
the  common  rules  for  the  government  of  armies  in  the  field  (see  Belli- 
gerent ;  Hague  Conference  ;  War),  etc.,  attest  that  States  have  come, 
as  fully  as  individuals,  to  perceive  that  their  ultimate  interests  are  the 
same,  and  that  the  reign  of  law  among  them  is  the  greatest  safeguard 
of  the  happiness  of  their  populations. 

The  familiar  arguments  in  favour  of  and  against  codification  of 
municipal  law  to  a  certain  extent  apply  also  to  the  codification  of  inter- 
national law,  though  the  difficulties  attendant  on  the  production  of  a 
comprehensive  and  internationally  authoritative  code  of  the  law  of 
nations  are  obviously  much  more  serious  than  in  the  case  of  the  codifi- 
cation of  any  municipal  legal  system. 

Although  it  must  be  conceded  that  no  comprehensive  code  of  inter- 
national law  having  the  authority  of,  and  accepted  by,  all  civilised  States 
has  hitherto  been  produced,  there  is  a  marked  and  growing  tendency  in 
modern  times  towards  the  codification  of  specific  heads  or  branches  of 
this  subject. 

The  first  meeting  of  The  Hague  Peace  Conference  in  1899  resulted, 
as  we  have  seen,  in  the  production  of  three  conventions  which  are  in  the 
nature  of  codes  of  particular  branches  or  portions  of  international  law, 
namely,  the  Convention  for  the  Pacific  Settlement  of  International 
Disputes,  the  Convention  with  respect  to  the  Laws  and  Customs  of  Wars 
on  Land,  and  the  Convention  for  the  adaptation  to  Maritime  Warfare 
of  the  principles  of  the  Geneva  Convention  of  1864.  (See  also  Hague 
Conference.) 

It  is  too  early  yet  to  speak  with  certainty  of  the  results  of  The 
Hague  Conference,  1907,  but  the  subjects  which  will  probably  be 
comprised  in  the  Final  Act  have  been  indicated,  ante,  at  p.  343. 

Special  heads  or  subdivisions  of  the  subject  of  International  Law 
are  treated  in  the  following  articles,  to  which  reference  should  be 
made : — 

Aborigines  (Protection  of). 

Alien. 

Allegiance  and  Alliance. 

Ambassador. 

Arbitration,  International. 

Balance  of  Power. 

Behring  Sea  Fisheries  Cask 

Belligerent. 

Blockade. 

Bombardment. 

British  Subject. 

Capitulation;  Capitulations. 

Capture. 

Comity  of  Nations. 
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Concert,  European. 
Conflict  of  Laws. 
Congress. 

CONSOLATO  DEL  MaRE. 

Consul. 

Contraband  of  War. 
Corporations,  Foreign. 
Declaration  of  Paris. 
Declaration  of  War. 
Denizen. 
Diplomatic  Agents. 

DOMICIL. 

Embargo. 

Exclusion. 

Exterritoriality. 

Extradition. 

Foreign  Enlistment. 

Foreign  Jurisdiction. 

Geneva  Convention. 

Hague  Conference. 

Industrial  Property. 

Industrial  Property  Convention. 

International  Unions. 

Intervention. 

Jus  gentium. 

Mediation. 

Mixed  Commissions. 

Mixed  Tribunals. 

Monroe  Doctrine. 

Neutrality. 

Occupation  (International). 

Oleron  Roles,  or  Lois,  or  Jugements  d'. 

Passport. 

Pirate,  Piracy. 

Pope. 

Private  International  Law. 

Prize  (or  Prize  of  War). 

Protectorate. 

Protocol. 

Raid. 

Rhodian  Laws. 

Rivers,  International. 

Seal,  Sealers,  Seal  Fishery. 

Slave  Trade. 

Sphere  of  Influence. 

State. 

Territorial  Waters. 

Treaties. 

Visit  and  Search. 

War. 
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New  York,  1860. 
Kent,  "Commentjvry  on  International  Law,"  edit.  Abdy,  Lond.,  1866;  edit.  AMy, 

Cambridge,  1888. 
Halleck,    "Elements  of    International    Law,"    1874;    "International    Law,"   edit. 

Sherston  Baker,  Lond.,  1878  ;  3rd  Eng.  ed..  Sir  Sherston  Baker,  1893. 
Field,  "  Outlines  of  an  International  Code,    New  York,  2nd  ed.,  1876. 
Woolsey,  "  Introduction  to  the  Study  of  International  Law,"  1860,  5th  ed..  New  York, 

1879. 
Wharton,  "  A  Digest  of  the  International  Law  of  the  United  States  "  (officially  pub- 
lished), 3  vols.,  Washincton,  1886. 
Davis,  G.  B.,  "Elements  of  International  Law,"  1887  ;  revised  ed.,  1899. 
Snow,  "Gases  and  Ojiinions,"  Boston,  1893. 
Holls,  "The  Peace  Conference  at  The  Hague,"  New  York,  1900. 
Baylor,  "Treatise  on  International  Public  Law,"  1901. 
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Scott,  "Cases  on  International  Law  (based  on  Snow's  Cases),"  Boston,  1902. 
Moore,  "  Digest  of  International  Law,"  8  vols.,  Washington,  1906. 
"United  States  Naval  War  College  International  Law  Topics  and  Discussions," 
Washington,  1906. 

French  and  Belgian  Writers. 

Mably,  "Droit  public  de  I'Europe,"  ed.  Rousset,  Amsterdam  and  Leipzig,  1761  ;  3rd 

ed.,  Geneva,  1764  ;  also  published  at  Paris,  1795. 
Azuni,  "  Droit  maritime  de  I'Europe,"  Paris,  1805. 
Rayneral,  "La  liberte  des  mers,"  Paris,  1811. 

Burlamaqiii,  "  Droit  de  la  nature  et  des  gens,"  ed.  Dupin,  Paris,  1820-21. 
Kliiber,  "  Droit  des  gens  modernes  de  I'Europe,"  Paris,  1828. 
Rayneval,  "Institutions  du  droit  de  la  nature  et  des  gens,"  Paris,  1832,  1851. 
Masse,  "Le  droit  commercial  dans  ses  rapports  avec  le  droit  des  gens,"  Paris,  1881-48. 
Arendt,  "Droit  public,  neutralite  de  la  Belgique,"  Brussels,  1845. 
Pardessus,  "Us  et  contumes  de  mer,"  Paris,  1847. 
Laurent,  "Droit  des  gens.     Relations  Internationales,"  Ghent,  1850. 
Foelix,  "Droit  international  Prive,"  ed.  Demangeat,  3rd  ed.,  Paris,  1856. 
Hautefeuille,  "  Histoire  des  origines,  des  progrfes,  et  des  variations  du  droit  maritime 

international,"  Paris,  1858,  2nd  ed.,  1869. 
Haiitefeuille,    "  Questions   de   droit  international  maritime   a  propos  de  la  guerre 

d'Amerique,"  Leipzig  and  Paris,  1861. 
Cauchy,  "  Le  droit  maritime  international  considere  dans  ses  origines  et  ses  rapjiorts 

avec  les  progrfes  de  la  civilisation,"  Paris,  1862. 
Laurent,  "  Histoire  du  droit  des  gens  et  des  relations  Internationales,"  Bruxelles, 

2nd  ed.,  1861-68. 
De  Courcy,  "Reforme  international,  du  droit  maritime,"  Paris.  1863. 
Ortolan,  "  Regies  Internationales.     Diplomatie  de  la  mer,"  4th  ed.,  Paris,  1864. 
Cauchy,  "  Du  respect  de  la  propriete  privee  dans  la  guerre  maritime,"  Paris,  1866. 
Dufraisse,  "Histoire  du  droit  de  gi;erre  et  de  paix,"  Paris,  1867. 
Hautefeuille,  "  Droits  et  devoirs  des  nations  neutres,"  3rd  ed.,  Paris,  1868. 
Hautefeuille,  "  Questions  de  droit  maritime  international,"  Paris,  1868. 
Barbour,  "  Jurisprudence  du  conseil  des  prises  pendant  la  guerre  Franco- Allemande," 

1872. 
Morin,  "  Lois  relatives  a  la  guerre  selon  le  droit  des  gens  moderne.     Droit  public  et 

droit  criminel  des  pays  civilises,"  Paris,  1872. 
Pradier-Fodere,  "La  Question  de  1'  'Alabama'  et  le  droit  des  gens,"  1872. 
Delalande,  "  De  I'occupatio  Bellica.     Des  Prises  maritimes,"  Paris,  1875. 
Laveleye,  "Du  respect  de  la  propriete  privee  en  temps  de  guerre,"  Brussels,  1875. 
Hely,  "  Etude  sur  le  droit  de  la  guerre  de  Grotius,"  Paris,  1875. 
Gueronni^re,  "Le  droit  public  de  I'Europe  moderne,"  Paris,  1876. 
Funck-Brentano  et  Sorel,  "  Precis  du  droit  des  gens,"  Paris,  1877. 
Haakman,    "  Droit  international.      L'Egypte   et  les  traites  internationaux  sur  la 
Reforme  jvidiciaire,"  1877. 

Engelhardt,  "  Regimes  conventionnels  des  fleuves  Internationaux,"  Paris,  1879. 

Cogordan,  "La  nationalite  au  point  de  vue  des  rapports  internationaux,"  Paris,  1879. 

Renault,  "  Introduction  a  I'etude  du  droit  international,"  Paris,  1879. 

Laurent,  "Le  droit  civil  international,"  Brussels,  1880-83. 

Guelle,  "  Droit  international.     La  guerre  continentale  et  les  Personnes,"  Paris,  1881. 

De  Boeck,  "  Le  droit  de  la  propriete  ennemie  privee  sous  pavilion  ennemi,"  Paris, 
1882. 

Nys,  "  Le  droit  de  la  querre  et  le  precurseurs  de  Grotius,"  Paris,  1882. 

Fauchille,  "  Du  blocus  maritime,"  Paris,  1882. 

Bard,  "  Precis  de  droit  international.     Droit  penal  et  privee,"  Paris,  1883. 

Mariotti,  "  Du  droit  des  gens  en  temps  de  guerre,"  Paris,  1883. 

Desjardins,  "  Le  congrfes  des  Paris  et  la  jurisprudence  international,"  Paris,  1884. 

Pradier-Fodere,  "Traite  de  droit  international  public,  Europeen  et  Americain,"  1885. 

Fauchille,  "  La  diplomatie  francaise  et  la  ligue  des  neutres  de  1780  (1776-83),"  Paris, 
1893. 

Piddelievre,  "  Precis  de  droit  international  public  ou  droit  des  gens,"  Paris,  1894. 

Rivier,  "  Principes  du  droit  des  gens,"  Paris,  1896. 

Funck-Brentano  et  Albert  Sorel :  "  Precis  du  droit  des  gens,"  1877,  2nd  ed.,  1894. 

Nys,  "Le  droit  international,"  vol.  i.,  1894. 

P.  Pradier-Fodere,  "  Traite  de  droit  international  public,"  7  vols.  1885-1897. 

Henry  Bonfils,  "  Manuel  de  droit  international  public,"  1894  ;  4th  ed.  by  Franchille, 
1904. 
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Robert  Piddelievre,  "  Precis  de  droit  international  public,"  2  vols.,  1894-1895. 

Kleen,  "  Lois  et  usages  de  la  neiitralite,"  1898. 

Descamps,  "  L'Evolution  de  la  neutralite  en  droit  international,"  Brussels,  1898. 

Despagnet,  "  Precis  de  droit  international  prive,"  3rd  ed.,  Paris,  1898. 

Despagnet,  "Cours  de  droit  international  public,"  2nd  ed.,  Paris,  1899. 

Despagnet,  "  La  diplomatie  de  la  3me  republique  et  le  droit  des  gens,"  Paris,  1904. 

Thonier,  "  De  la  notion  de  contrabande  de  guerre.    Etude  de  droit  international," 

1904. 
Verraes,  "  Les  lois  de  la  guerre  et  la  neutralite,"  Brussels,  1906. 
De  Leval,  "  De  la  protection  diplomatique  des  nationaux  a  I'Etrauger,"  Brussels, 

1907. 

German  Writers. 

Martens,  C.  F.,  "Primae  lineae  juris  gentium  europaearum  practici,"  1785  ;  "Precis 

du  droit  des  gens  moderne  de  I'Europe,"  edit.  Verge,  Paris,  1864  ;  "  The  Law  of 

Nations,"  trans,  by  Wm.  Cobbett,  Lond.,  1829. 
Gtinther,  "  Law  of  Nations  in  Time  of  Peace,"  Altenburg,  1787-1792. 
Saalfeld,    "  Grundrisa  eines  Systems   des  europaischen  Volkerrechts,"   Gottingen, 

1809. 
Schmalz,  "  Das  europaische  Volkerrecht,"  Bei'lin,  1817  ;  trans,  into  French  by  Bohm, 

"  Droit  des  gens  Europeens,"  Pari.s,  1823. 
Schmelzing,  "  Systematischer  Grundriss  des  praktischen  europaischen  Volkerrechts," 

Rudolstadtj  1818-19. 
Kliiber,  "  Le  droit  des  gens  moderne  de  I'Europe,"  Stuttgart,  1819  (German  edition 

modified,  1821)  ;  edit.  Ott,  Paris,  1874. 
Martens,  C,  "  Causes  c(il5bres  du  droit  des  gens,"  Leipzig,  1827  ;  new  edit.,  1843. 
Saalfeld,  "  Handbuch  des  positiyen  Volkerrechtes,"  Tiibingen,  1833. 
Oppenheim,  "  System  des  Volkerrechts,"  Frankfort,  1845. 
Kaltenborn,  "Critik  des  Viilkerredits,"  Leipzig,  1847  ;  "Zur  Geschichte  der  Natur 

und  Volkerrechts,"  Leipzig,  1848. 
Heffter,  "Das  europaische  Volkerrecht  der  Gegenwart,"  Berlin,  1855,  1888;  transl. 

into  French  by  Bergson  ("  Le  droit  international  de  I'Europe  "),  4th  ed.,  enlarged 

and  annotated  hy  Geffcken,  Berlin  and  Pari.s,  1883. 
Neumann,  "  Grundnss  des  heutigen   europaischen  Volkerrechtes,"  Vienna,  1856 ; 

3rd  ed.,  1885  ;  transl.  into  French  by  Kiedmatten  ("  Elc^ments  du  droit  des  gens 

Europuen),  Paris,  1885. 
Geffcken  (see  Heffter). 
Mohl,  "  Encyclopadie  der  Staatswissenschaften,  Staatsrecht,  Volkerrecht  und  Politik," 

1860-69. 
HoltzendorfF,  "  Rechtslexikon,"  Leipzig,  1870. 
Bluntschli,  "Das  Moderne  Volkerrecht  der  ciyilisirten  Staaten  als  Rechtsbuch  dar- 

gestellt,"  Nordlingen,  1868,  1878;  transl.  into  French  by  Lardy  ("  Le  droit 

international  codifid,")  Paris,  5th  ed.,  1895  ;  "  Die  Bedeutung  und  die  Fortschritte 

des  modernen  Volkerrechts,"  2nd  ed.,  Berlin,  1873. 
Quaritsch,  "  Compendium  der  europai.9chen  Volkerrechts,"  Berlin,  1873. 
Roebel,  "  Dissertationes  de  jure  naturae  et  gentium,"  Kiel,  1876. 
Bergbohni,  "  Staata  Vertriige  und  Ge.setze  als  Quellen  de.s  Volkerrechts,"  Leipzig, 

1877. 
Perels,  "  Das  Internationale  Seerecht  der  Gregenwart,"  Berlin,  1882  ;  transl.  Arendt 

("  Manuel  de  droit  maritime  international  "),  Paris,  1884. 
Holtzendorff,  "  Handbuch  des  Volkerrechts,"  Hamburg,  1887-1889  (4yols.). 
Hartmann,  "  Institutionen  des  praktischen  Volkerrechts  in  Friedenszeiten,"  1887. 
Augiist  yon  Bulmerincq,  "  Das  Volkerrecht,"  1887. 
Bruder,  "  Staatslexikon,"  Freiburg,  1889  (5  vols.). 
HoltzendorfF,   "El(5menta  de   droit   international   public,"   trans,   into  French 

Zographos,  Paris,  1891. 
Ullman,  "Volkerrecht,"  1898. 
Huber,  "Die  Staatensuccession  Volkerrechtliche  und  Staatsrechtliche  Praxis  in XIX. 

Jahrhundert,"  Leipzig,  1898. 
Liszt,  "  Das  Volkerrecht,"  1898,  3rd  ed.,  1900. 

Kaufmann,  "  Die  Rechtskraft  des  Internationalen  Rechtes,"  Stuttgart,  1899. 
Gareis,  "  Institutionem  des  Volkerrechts,"  1888,  2nd  ed.,  1901. 
Fitger,  "  Die  Riickwirkung  des  ostasiatischen  Krieges  auf  das  Volkerrecht  die  Not- 

wendigkeit  einer  neuen  Seerechtskonferenz,"  1904. 
Wiegner,  "  Die  Kriegskonterbande  in  der  Volkerrechtswissenschaft  und  der  Staaten- 

praxis,"  1904. 
Nippold,  "  Fortbildung  des  Verfahrens  in  volkerrechtlichen  Streitigkeiten,"  1907. 
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Spanish  Writers. 

Kiquelme,  "  Elementos  de  derecho  publico  internacional,"  Madrid,  1849. 

Pando,  "Elementos  de  derecho  internacional,"  Madrid,  1843  ;  2nd  ed.  1852. 

Sierra,  "  Lecciones  de  dereclio  maritimo  internacional,"  Mesico,  1854. 

Peraz-Gomar,  "  Curso  de  derecho  de  gentes,"  Montevideo,  1864-66. 

Sanchez,  "Elementos  de  derecho  internacional  publico,"  Madrid,  1866. 

Onezimo,  "Discurso  sobre  la  historia  del  derecho  internacional,"  Buenos  Ayres,  1872. 

Negrin,  "  Derecho  maritimo  internacional,"  Madrid,  1873. 

Alcorta,  "  Tratado  de  derecho  internacional,"  Buenos  Ayres,  1878. 

Bello,  "  Principios  de  derecho  internacional,"  2nd  ed.  by  Silva,  Madrid,  1884. 

Carlos  Calvo,  "  Le  droit  international,"  1st  ed.  in  Spanish,  1868  ;  subsequent  editions 

in  French,  5th  ed.,  6  vols.,  1896. 
Seijas,  "  El  derecho  internacional  Hispano- Americano,  publico  y  privado,"  Caracas, 

•     1884. 
Luis  Gesteso  y  Acosta,  "  Curso  de  derecho  internacional  publico,"  1894. 
Guesalaga,  "  Derecho  diplomatico  y  consular,"  Buenos  Ayres,  1900. 
Marquis  de  divert,  "  Trattato  y  notas  de  derecho  internacional  publico,"  2  vols., 

1887  ;  4th  ed.,  1903. 
Miguel  Cruchaga,  "Nociones  de  derecho  internacional,"  1899  ;  2nd  ed.,  1902. 

Portuguese  Writers. 

Pinheiro-Ferreira,  "  Droit  public  interne  et  externe,"  Paris,  1830. 
Paiva,  "  Elementos  de  direito  dos  gentes,"  Coimbra,  1864. 

Italian  Writers. 

Solimene,  "  Code  des  Nations  Droit  Public,"  French  ed.  Paris,  1844. 

Casanova,  "  Lezione  di  diritto  internazionale,"  ed.  by  Cabellaj  1853  ;  3rd  ed.  by 

Brusa,  1876. 
Fiore,  "  Trattato  di  diritto  internazionale  pubblico,"  Milan,  1865,  2nd  ed.,  3  vols., 

1879-1884  ;  3rd  ed.  Torino,  1888,  transl.  into  French  by  Antoine  ("  Nouveau  droit 

international  public  "),  Paris,  1885. 
Carnazza-Amari,  "Trattato  di  diritto  internazionale  di  pace,"  2  vols.,  1867-1875; 

French  translation  by  Montanari  Pevest,  1881. 
Sandona,  "Trattato  di  diritto  internazionale  moderno,"  2  vols.,  1870. 
Mancini,  "  Diritto  internazionale,"  Naples,  1873. 

Brusa,  "  Dell  odierno  diritto  internazionale  pubblico,"  Florence,  1876. 
Pertille,  "  Elementi  di  diritto  internazionale,"  2  vols.,  1877. 
Pierantoni,    "  Storia   dell   diritto   internazionale   nel  seculo   xix.,"    Naples,    1877 ; 

"Trattato  di  diritto  internazionale,"  1881. 

Danish  Writers. 

Tetens  "  Droits  reciproques  des  Puissances  Belligerentes  et  des  Puissances  Neutres 

sur  mer.     Principes  du  droit  de  guerre  en  general,"  Copenhagen,  1805. 
Bornemann,  "  Forelaesninger  over  den  positive  folkeret,"  Copenhagen,  1866. 

Russian  Writers. 

Martens  (F.  de),  "Les  problfemes  du  droit  international  moderne,"  St.  Petersburg, 
1871  ;  "Le  droit  international  actuel  des  peuples  civilises,"  transl.  by  Leo 
("Traite  de  droit  international"),  Paris,  1883-1887. 

Kamarowsky,  "  Le  tribunal  international,"  transl.  into  French  by  Westman,  Paris, 
1887. 

Japanese  Writers. 

Ariga  or  Uriga,  "  La  Guerre  Sino-Japonaise  au  point  de  vue  du  droit  international." 
Takahashi,  "  Cases  on  international  law  during  the  Chino-Japanese  War." 

Codified  Treatises. 

Paroldo,  "  Saggio  di  codificazione  del  diritto  internazionale,"  Turin,  1851. 
Bluntschli,  "  Das   moderne   Volkerrecht  der    civilisirten   Staaten  als   Rechtsbuch 

dargestellt "  (see  above). 
Dudley,  Field,  "  Outlines  of  an  International  Code,"  New  York,  1872. 
Fiore,  "Le  droit  international  codifie,"  transl.  into  French  by  A.  Chretien,  Paris, 

1890. 
Bulmerincq,  "  Praxis,  Theorie,  und  Codification  des  Volkerrechts,"  Leipzig,  1874. 
Lueder,  "  Der  neueste  Codificationsversuch  auf  dem  Gebiete  des  Volkerrechts,"  1874. 
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International  LaAv,  Private. — This  subject,  as  pointed 

out  in  the  article  on  Interxatioxal  Law,  is  by  analogy  often  classed 
and  dealt  with  as  a  part  of  international  law,  but  there  is  really  only 
an  apparent  connection  between  them.  The  subject  will  be  found  under 
its  proper  heading — Pkivate  Interxatioxal  Law. 

International  Rivers. — See  Eivers  (International). 

International  Tribunals.— See  for  Egypt,  Egypt; 
Mixed  Tribunals.  See  also  Capitulations  ;  Coxsul  ;  Exterritori- 
ality; Tribunals  of  Commerce. 

International  Unions  are  arrangements  between  States 
on  different  mattei"s  of  international  intercourse  which  lend  themselves 
to  joint  operations.  The  existing  unions  relate  to  posts  and  telegraphs, 
industrial  property,  copyright,  fisheries,  railway  traffic,  the  publication  of 
customs  tariffs,  African  slavery.metric  measures,  and  tlie  monetary  system. 

Berne,  being  the  capital  of  the  most  central  of  the  neutral  European 
States,  is  the  administrative  centre  of  all  these  unions,  with  the  excep- 
tion of  the  Monetary  Union,  which  is  centralised  at  Brussels,  and  the 
Weights  and  Measures  Union,  whose  office  is  in  Paris. 

Posts  and  Teleyraphs. — The  General  Postal  Union,  the  official  title  of 
which  is  the  "  Union  Postale  Universelle,"  was  created  by  a  treaty  signed 
at  Berne  on  October  9,  1874  (Hertslet's  State  Papers,  vol.  Ixv.  p.  13). 
See  Post  Office.  A  similar  union  for  telegraph  communication  was 
founded  by  a  convention  signed  in  Paris,  May  17,  1865  {ibid.,  vol.  Ivi. 
p.  295),  which  was  revised  at  St.  Petersburg  and  replaced  by  another, 
dated  July  10-22,  1875  (Hertslet's  Treaties,  vol.  xiv.  p.  95).  See  Tele- 
graph. Both  unions  issue  monthly  bulletins,  the  one  called  V  Union 
Postale,  and  the  other  Le  Journal  Td^graphiqtte.  The  Postal  Bureau  has 
also  issued  a  Pccueil  de  renseigTicmenU  srtr  les  services  internes  des  adminis- 
tration's de  I' Union  and  a  Dictionnaire  d^  Bureaux  de  posies  universel 
(1895).  On  March  14,  1884,  twenty-six  of  the  principal  powers  entered 
into  a  convention  for  the  protection  of  submarine  cables.  This  convention 
is  scheduled  at  length  to  48  &  49  Vict.  c.  49,  which  was  passed  to  carry 
it  into  effect ;  for  details  see  Cables,  Submarine. 

Coin/right. — This  union  was  created  by  the  Berne  Convention  of 
September  9,  1886.  Its  official  title  is  Union  internationale  pour  la 
prrotection  des  oeuvres  litt^raires  ct  artistiques.  The  official  bureau  of  the 
Union  at  Berne  issues  a  periodical  publication  called  Le  droit  d'auteur. 
See  Berne  Convention,  and  under  Copyright,  International  CopyHgJd. 

Industrial  Property. — This  imion  was  created  by  the  International 
Convention  of  March  20,  1883  (Hertslet's  State  Papers,  vol.  Ixxiv.  p.  44), 
and  is  directed  to  the  protection  of  property  in  patents,  designs,  and 
trade-marks  throughout  the  countries  of  the  union.  Its  origin  dates 
back  to  the  "Association  of  Patentees"  of  1851,  who  advocated  such 
international  protection. 

Fisheries. — By  Convention  of  May  6,  1882  (scheduled  at  length  to 
46  &  47  Vict.  c.  22,  which  was  passed  to  carry  the  convention  into 
effect),  Great  Britain,  Belgium,  Denmark,  France,  Germany,  and  the 
Netherlands  united  to  regulate  the  police  of  the  North  Sea  Fisheries 
outside  territorial  waters. 

Railway  Traffic. — This  union,  which  applies  to  European  continental 
goods  traflic  only,  was  formed  by  a  convention,  dated  October  14,  1890 
(Hertslet's  State  Papers,  vol.  Ixxxii-  p.  771),  aud  signed  by  nine  States, 
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which  came  into  force  January  1,  1893.  The  central  hureau  at  Berne 
issues  a  "  bulletin  mensuel."  There  is  also  a  union  among  six  Powers, 
signed  at  Berne,  May  6,  1886,  for  matters  of  technical  unification.  See 
Railways. 

PuUication  of  Customs  Tariffs. — Under  the  convention  forming  this 
union,  signed  July  5,  1890  {ibid.,  vol.  Ixxxii.  p.  340),  thirty  States, 
including  Great  Britain  and  most  British  colonies,  are  associated  for 
the  prompt  publication  at  their  joint  expense  of  the  customs  tariffs 
of  the  world,  and  of  all  modifications  thereof.  In  1894  China  acceded 
{Hid.,  vol.  Ixxxvi.  p.  177)  to  the  1890  union,  and  in  1896  {ibid., 
vol.  Ixxxviii.  p.  214)  Cape  Colony,  Natal,  and  certain  of  the  Australian 
States  withdrew  therefrom.  The  tariffs  are  translated  into  English, 
French,  German,  Italian,  and  Spanish  by  the  Brussels  hureau,  which 
also  publishes  a  Bidletin  international  des  Douanes  in  French,  the  official 
language  of  the  union. 

African  Slavery. — This  union,  formed  by  the  Brussels  General  Act 
of  July  2,  1890,  for  the  protection  of  the  aboriginal  populations  of 
Africa,  has  offices  at  Zanzibar  and  Brussels  for  the  centralisation  of  all 
information  and  measures  connected  with  the  suppression  of  slavery 
and  the  other  matters  dealt  with  in  the  General  Act.  The  clauses 
of  the  General  Act  relating  to  these  offices  begin  at  Article  74.  The 
Brussels  Act  is  scheduled  at  length,  in  French  and  English,  to  the 
Order  in  Council  (St.  R.  &  0.,  Rev.  1904,  vol.  xi.,  "  Slave  Trade,"  p.  1) 
which  brings  it  into  operation.     For  further  detail,  see  Slave  Trade. 

Weights  and  Measures. — By  a  convention  signed  at  Paris,  May  20, 
1875  (Hertslet's  State  Papers,  vol.  Ixvi.  p.  562),  an  international  hireatc 
was  created,  the  official  seat  of  which  is  Paris,  for  the  purpose  of 
comparing  and  verifying  weights  and  measures  on  the  metric  system, 
and  preserving  identity  for  the  contracting  States.  See  Weights  and 
Measures. 

Monetary  System. — The  double-standard  Union  Mondtaire  Latine  was 
founded  by  the  Convention  of  December  23,  1865  {ibid.,  vol.  Ivi.  p.  207), 
between  Belgium,  France,  Italy,  and  Switzerland.  Greece  and  Roumania 
subsequently  entered  this  union.  The  silver  five-franc  piece  of  the  union 
is  current  only  in  Gambia  and  Sierra  Leone  amongst  British  colonies, 
having  been  demonetised  in  other  parts  of  British  West  Africa,  through- 
out which  the  French  gold  twenty-franc  piece  circulates.  A  single- 
standard  union  exists  between  Sweden,  Norway,  and  Denmark  under 
a  convention  signed  May  27,  1873. 

Internuncio. — See  Nuncio. 
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Preliminary. — Definition  of  Interpleader. 

(Fr.  enterplaider,  Lat.  interplacitare.)  A  remedy  available  to  a  person 
who  is  under  liability  for  any  debt,  money,  goods,  or  chattels  in  which 
he  claims  no  interest,  and  for  or  in  respect  of  which  he  is  or  expects  to 
be  sued  by  two  or  more  parties  making  adverse  claims  thereto.  The 
cause  of  the  interpleader  being  that  a  defendant  shall  not  be  charged 
to  two  severally  where  no  default  is  in  him  (Viner's  Abr.,  vol.  ix.,  tit. 
"  Enterpleader,"  p.  428). 

I.  Interpleader  prior  to  the  Interpleader  Act,  1831, 
1  &  2  Will.  iv.  c.  58. 

(1)  At  Common  Law. — Interpleader,  at  common  law,  had  a  very  narrow 
range  of  purpose  and  application  (Story's  Equity  Jurisprudence,  English  ed., 
p.  540).  So  far  at  least  as  bailments  are  concerned,  it  was  originally  con- 
fined to  cases  where  there  was  a  joint  bailment  by  both  claimant^  {per 
Lord  Cottenham  in  Crawshay  v.  Thornton,  1837,  2  Myl.  &  Cr.,  at  p.  21 ;  40 
E.  R.  549),  as  distinguished  from  several  independent  bailments  by  them,  to 
the  same  depositary  (Story's  Eq.  Jur.,  English  ed.,  pp.  540,  541 ;  but  see 
Viner's  Abr.,  vol.  ix.,  tit.  "Enterpleader,"  p.  429).  However,  the  remedy  was 
also,  semble,  available  where  there  was  a  bailment  by  A.  to  a  depositary  to 
robail  to  B.,  and  both  A.  and  B.  sued  the  depositary  in  detinue  (Story's  Eq. 
Jur.,  English  ed.,  p.  540;  and  see  BicJi.  v.  AUlred,  1704,  6  Mod.  216).  As 
regards  cases  other  than  bailments,  the  process  of  interpleader  was  likewise 
applicable,  where  the  thing  in  controversy  came  into  the  possession  of  another 
by  finding,  and  the  finder  was  sued  in  detinue  by  different  persons  claiming 
to  bo  the  owner  in  severalty  (Story's  Eq.  Jur.,  English  ed.,  p.  540) ;  to  writs 
of  quare  impedit  and  writs  of  right  of  ward  (Viner's  Abr.,  vol.  ix.,  tit.  "Enter- 
pleader," p.  428 ;  Reeves'  Hist,  of  English  Law,  Finlason's  ed.,  vol.  ii.  p.  639 ; 
Story's  Eq.  Jur.,  English  ed.,  p.  541) ;  and  where,  by  two  several  offices  in 
one  and  the  same  county,  several  persons  were  severally  found  heirs  (7  Co. 
Rep.  45a).  As  a  general  rule,  interpleader  was  not  allowed  in  any  personal 
action  other  than  detinue  (Story's  Eq.  Jur.,  English  ed.,  p.  541),  though, 
semble,  it  was  available  where  one  of  two  joint  bailors  brought  detinue  and 
the  other  trover  against  the  bailee  (Viner's  Abr.,  vol.  ix.,  tit.  "Enterpleader," 
p.  428).  There  could  not,  however,  be  any  interpleader  at  common  law 
unless  several  actions  were  actually  pending  against  the  person  praying  for 
relief  (Viner's  Abr.,  vol.  ix.,  tit.  "Enterpleader,"  p.  429) ;  the  very  object  of 
the  interpleader  being  that  the  two  plaintiffs  might  be  required  to  interplead 
(Reeves'  Hist,  of  English  Law,  Finlason's  ed.,  vol.  ii.  p.  637).  Where  only 
one  of  two  bailors  sued  the  bailee,  a  process  very  nearly  allied  to  that  of 
interpleader  was  adopted,  namely,  garnishment,  whereby  the  bailee  was 
enabled  to  call  in  the  other  party  to  the  bailment,  who,  under  the  name  of 
garnishee,  became  defendant  to  the  suit,  the  original  defendant  (i.e.  the 
bailee)  being  considered  as  out  of  Court  by  the  garnishment  (Reeves'  Hist,  of 
English  Law,  Finlason's  ed.,  pp.  633,  634 ;  Simon  on  Inteipleader,  p.  3 ;  and 
see  Rich.  v.  Aldred,  1704,  6  Mod.  216). 

(2)  In  Equity. — The  imperfect  and  inadequate  remedy  afforded  at  common 
law  by  process  of  interpleader  was  largely  supplemented  by  equity,  which 
enabled  persons  sued  or  in  danger  of  being  sued  by  several  claimants  of  the 
same  property,  to  file  a  bill  of  interpleader  in  Chancery  to  compel  them  to 
interplead  either  at  law  or  in  equity  (Story's  Eq.  Jur.,  English  ed.,  p.  541 ; 
Cabab^  on  Interpleader,  3rd  ed.,  p.  2).  Interpleader  in  equity  was  defined 
to  be  where  two  or  more  persons  claim  the  same  debt  or  duty  (per  Lord 
Cottenham  in  Crawsliay  v.  Thornton,  1837,  2  Myl.  &  Cr.,  at  p.  19;  40  E.  R.  548). 
That  is  to  say,  it  was  available  where  two  or  more  persons  claimed  the  same 
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thing,  and  another  person,  not  knowing  to  which  of  the  claimants  he  ought  of 
right  to  render  a  debt  or  duty  or  to  deliver  property  in  his  custody,  feared  he 
might  be  hurt  by  some  of  them  (Daniell's  Chanc.  Prac,  7th  ed.,  vol.  ii.  p.  1275). 
It  was  quite  unnecessary,  however,  that  legal  proceedings  should  have  been 
actually  instituted  by  the  claimants  before  the  filing  of  the  bill  of  inter- 
pleader, provided  claims  had  actually  been  made  (Langston  v.  Boylston,  1793, 
2  Yes.  Jun.  107;  30  E.  R.  546;  2*  R.  R.  174;  Moi-gan  v.  Marsack,  1816, 
2  Mer.,  at  p.  110 ;  35  E.  R.  882).  The  bill  could  not,  however,  be  sustained 
upon  mere  equities,  but  the  claims  were  required  to  be  grounded  on  legal 
rights  (Barclay  v,  Curtis,  1821,  9  Price,  661) ;  though  it  sufficed  if  the  demand 
of  one  claimant  was  by  virtue  of  an  alleged  legal,  and  of  the  other  an  alleged 
equitable,  right  (Morgan  v.  Marsack,  1816,  2  Mer.,  at  p.  Ill ;  35  E.  R.  882). 
It  was,  moreover,  essential  that  the  person  filing  the  bill  should  disclaim  all 
interest  in  the  property  claimed  (Langston  v.  Boylston,  1793,  2  Ves.  Jun.,  at 
p.  103 ;  30  E.  R.  544 ;  2  R.  R.  174 ;  Simon's  Interpleader,  p.  5),  and  that  he 
should  not  be  under  any  liabilities  to  either  of  the  claimants  beyond  those 
arising  from  the  title  to  the  property  in  contest  (per  Lord  Cottenham  in 
Crawshay  v.  Thornton,  1837,  2  Myl.  &  Cr.,  at  p.  19;  40  E.  R.  548).  There 
was  apparently  no  objection  to  a  bill  being  filed  against  the  Crown  or  against 
defendants  out  of  the  jurisdiction  (Daniell's  Chanc.  Prac,  7th  ed.,  vol.  ii. 
p.  1278).  To  some  extent,  at  least,  the  jurisdiction  in  equity  to  compel  an 
interpleader  followed  the  analogies  of  the  law  (Story's  Eq.  Jur.,  English  ed., 
p.  541 ;  and  see  joer  Lord  Brougham  in  Pearson  v.  Cardon,  1831,  2  Russ.  &  M., 
at  p.  613;  39  E.  R.  528).  Thus,  just  as  at  law  privity  of  contract  was 
generally  necessary  to  found  a  jurisdiction  in  cases  of  bailment  upon  a  writ 
of  interpleader,  so,  in  equity,  in  the  case  of  rent  claimed  by  several  persons 
from  a  tenant,  the  latter  was  only  entitled  to  file  a  bill  of  interpleader  where 
the  claimants  claimed  in  privity  of  contract  or  tenure  (Dungey  v,  Angove,  1794, 
2  Ves.  Jun.  304;  30  E.  R.  644';  2  R.  R.  217  ;  Story's  Eq.  Jur.,  English  ed., 
pp.  545,  546) ;  though,  in  ordinary  cases,  the  equitable  remedy  by  bill  of 
interpleader  was  available  where  two  or  more  persons  severally  claimed  the 
same  thing,  under  different  titles  or  in  separate  interest,  from  another  person 
(Story's  Eq.  Jur.,  English  ed.,  p.  541).  In  many  respects,  however,  the 
equitable  remedy  differed  from  that  at  law,  and  was  applicable  to  various 
cases  not  involving  a  mutual  or  joint  bailment  and  not  founded  upon  a  find- 
ing by  the  plaintiff  of  the  property  claimed  (see  Aldrich  v.  Thompson,  1787, 
2  Bro.  Ch.  149  ;  29  E.  R.  86;  Melcalf  v.  Harvey,  1749,  1  Ves.  248;  27  E.  R. 
1011 ;  Duke  of  Bolton,  v.  Williams,  1793,  4  Bro.  Ch.  297,  430;  29  E.  R.  901, 
974;  Angell  v.  Hadden,  1808,  15  Ves.  244;  33  E.  R.  747  ;  s.c,  1809,  16  Ves. 
203;  33  E.  R.  961).  As  regards  the  form  of  the  bill  of  interpleader,  the 
plaintiff  was  required  to  state  therein  his  own  rights,  to  set  forth  the  several 
claims  of  the  defendants,  make  an  offer  to  bring  into  Court  any  money  due 
from  him,  and  to  pray  that  the  defendants  might  interplead,  so  that  the 
Court  might  adjudge  to  whom  the  thing  in  dispute  belonged,  and  the  plaintiff 
might  be  indemnified  (Mitford  on  Pleadings,  5th  ed.,  p.  59).  To  the  bill  an 
affidavit  by  the  plaintiff  was  annexed,  stating  that  there  was  no  collusion 
between  him  and  any  of  the  parties  (Mitford  on  Pleadings,  5th  ed.,  p.  60 ; 
Seton  on  Judgments,  6th  ed.,  vol.  i.  p.  503  ;  Com.  Dig.,  tit.  "  Interpleader " 
(3  T.),  5th  ed.,  vol.  ii.  p.  670).  At  the  hearing,  the  defendants  were  not 
required  to  enter  into  evidence  against  each  other,  as  the  sole  question  was 
whether  they  should  interplead  (Daniell's  Chanc.  Prac,  7th  ed.,  vol.  ii. 
p.  1278);  but  if  the  question  between  them  was  then  ripe  for  decision,  the 
Court  gave  judgment,  M'ith  or  without  costs,  according  to  circumstances. 
Otherwise,  proper  inquiries  or  trials  of  issues  of  fact  were  directed,  in  order 
to  bring  the  matters  in  controversy  to  a  determination  (Daniell's  Chanc.  Prac, 
6th  ed.,  vol.  ii.  p.  1520).  Such,  briefly,  was  the  practice  in  Chancery  in  cases 
of  interpleader,  over  which  an  almost  exclusive  jurisdiction  was  exercised  by 
Courts  of  equity  until  1831,  while  from  that  date  down  to  1875,  at  all  events, 
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the  jurisdiction  was  maintained  currently  with  that  at  law  (Daniell's  Chanc. 
Prac,  6th  ed.,  vol.  ii.  p.  1516  ;  Cababe  on  Interpleader,  3rd  ed.,  p.  4).  Now, 
however,  by  Order  57  of  the  Rules  of  the  Supreme  Court,  1883,  the  law  and 
practice  as  to  interpleader,  in  all  Divisions  of  the  High  Court,  have  been 
assimilated,  thus  abrogating  the  differences  on  this  subject  between  law  and 
equity  which  formerly  prevailed  (Seton  on  Judgments,  6th  ed.,  vol.  i.  p.  504). 

II.  Interpleader  under  the  Interpleader  Acts. 

As  these  enactments  (with  the  exception  of  sec.  17  of  the  C.  L.  P.  Act, 
1860)  have  been  repealed  by  the  Statute  Law  Revision  Act,  1883,  46  &  47 
Vict.  c.  49,  a  very  brief  reference  to  their  provisions  must  suffice.  The  Inter- 
pleader Act,  1831,  1  &  2  Will.  IV.  c.  58,  applied  to  two  classes  of  persons, 
namely,  (1)  persons  generally,  and  (2)  sheriffs  and  other  officers.  With  regard 
to  the  former  class,  the  application  of  the  Act  was  somewhat  limited.  For 
though  it  enabled  the  Courts  of  common  law  to  grant  relief  by  way  of  inter- 
pleader, in  case  of  adverse  claims  to  the  same  subject-matter,  made  upon 
persons  claiming  no  interest  therein  (2  Chit.  Arch.,  14th  ed.,  p.  1354),  it  was 
apparently  confined  to  conflicting  claims  of  a  legal  character  (2  Dan.  C/ianc. 
Prac,  5th  ed.,  p.  1418)  made  against  defendants  in  actions  of  assumpsit,  debt, 
detinue,  and  trover  (Simon's  Law  of  Inieiyleader,  p.  17  ;  Lavorevce  v.  Matthews, 
1836,  5  Dowl.  149),  and  did  not  abrogate  the  concurrent  jurisdiction  of  the 
Court  of  Chancery  in  respect  of  claims  within  the  Act  (2  Dan.  CJianc.  Prac., 
5th  ed.,  1418),  while  the  jurisdiction  in  respect  of  conflicting  eguitable  claims 
was,  semble,  wholly  unaffected  by  the  Act  (2  Dan.  Chanc.  Prac.,  5th  ed.,  1416, 
1417 ;  Sturgess  v.  Claude,  1832,  1  Dowl.  505  ;  Boach  v.  JFright,  1841,  8  Mee. 
&  W.  155 ;  but  see,  contra,  Putney  v.  Tring,  1837,  5  Mee.  &  W.  425 ;  liusden 
V.  Pope,  1869,  L.  R.  3  Ex.  269).  The  Interpleader  Act,  1831,  did  not  apply 
to  the  Crown  (Candy  v.  Maughan,  1843,  1  Dow.  &  L.  745),  nor  to  a  foreign 
claimant  residing  abroad  (Patomi  v.  Campbell,  1843,  1  Dow.  &  L.  397),  nor  to 
cases  in  which  the  party  seeking  relief  had  given  to  any  other  of  the  litigant 
parties  a  right  against  himself  independent  of  the  property  in  dispute  (ibid.). 
With  regard,  however,  to  the  latter  class  of  persons  above  mentioned,  namely, 
sheriffs  and  other  officers,  the  Interpleader  Act,  1831,  was  most  beneficial  in 
its  operation,  as  it  enabled  application  for  an  interpleader  order  to  be  made, 
though  no  action  had  been  commenced,  provided  that  a  bond  fide  claim  had 
been  actually  preferred  to  goods  lawfully  seized  (Day's  C.  L.  P.  Acts,  4th  ed., 
p.  360,  and  cases  there  cited).  Previously  to  the  Interpleader  Act,  1831,  a 
sheriff  taking  goods  in  execution,  to  which  there  were  rival  claims  put  in, 
was,  practically,  without  protection  at  law  (Anderson  on  Executions,  p.  231), 
though,  in  equity,  a  bill  of  interpleader  was  available  to  him  where  there  were 
conflicting  equitable  claims  on  the  property  seized  {Hale  v.  Saloon  Omnibus  Co., 
1859,  4  Drew.  492;  62  E.  R.  189;  Child  v.  Mann,  1867,  L.  R.  3  Eq.  806; 
2  Dan.  Clianc.  Prac,  5th  ed.,  1416  ;  but  see  Slingsby  v.  Boulton,  1813,  1  Ves.  & 
Bea.  334;  35  E.  R.  130;  Anderson  on  Executions,  p.  232;  Story's  Eq.  Jur., 
English  ed.,  p.  552).  The  provisions  of  the  Interpleader  Act,  1831,  were,  as 
regards  both  classes  of  persons  comprised  by  it,  supplemented  by  additional 
legislation  (e.g.  1  &  2  Vict,  c.  45),  and  notably  by  the  C.  L.  P.  Act,  1860,  23 
&  24  Vict.  c.  126,  which  enabled  interpleader  proceedings  to  be  taken  in 
respect  of  conflicting  legal  claims  although  the  titles  of  the  claimants  had  not 
a  common  origin,  but  were  adverse  to  and  independent  of  one  another  (s.  12). 
Eventually  the  Interpleader  Acts  were  made  applicable  to  all  actions  and 
all  the  Divisions  of  the  High  Court  (R.  S.  C,  1875,  Order  1,  r.  2),  but  they 
have  now,  as  already  stated,  been  repealed. 
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III.  MoDEKN  Interpleader. 

Relief  by  way  of  interpleader  may  be  granted  to  two  classes  of 
persons — 

A.  To  stakeholders. 

£.  To  sheriffs  and  other  officers  charged  with  the  execution  of  process 
of  the  Court 

A.  By  Stakeholders. — (1)  Proceedings  in  the  High  Court  of  Justice. 
— All  questions  of  interpleader  in  the  High  Court  of  Justice  must  now 
be  determined  by  reference  to  Order  57  of  the  S.  C.  Rules,  1883  (Beading 
V.  School  Board  for  London,  1886,  16  Q.  B.  D.,  at  p.  690  ;  Ex  parte  Mersey 
Docks  and  Harhour  Board,  [1899]  1  Q.  B.,  at  p.  551). 

The  person  seeking  relief  must  be  under  liability  for  a  debt,  or  for 
money,  goods,  or  chattels,  for  or  in  respect  of  which  he  is  or  expects  to 
be  sued  by  two  or  more  parties  making  adverse  claims  thereto  (Order  57, 
r.  1  {a)). 

Under  the  old  practice  it  was  necessary  that  a  stakeholder  should 
actually  be  a  defendant  to  proceedings  commenced  by  one  of  the 
claimants  before  he  could  institute  interpleader  proceedings.  The  words 
of  the  present  rule  enable  him  to  interplead,  although  no  action  is 
actually  pending  against  him.  In  such  case  his  application  to  the  Court 
is  made  by  an  originating  summons,  to  which  no  appearance  is  required 
to  be  entered  (Order  54,  r.  4  (e),  (/)).  The  summons  may  be  entitled  as 
follows : — 

In  the  matter  of  the  Rules  of  the  Supreme  Court,  1883, 

and 

In  the  matter  of  an  application  by  A.  B.  for  relief  against  claims  by 
C.  D.  and  E.  F.  to  certain  goods,  &c. 

[See  Daniell's  Chancery  Forms,  5th  ed.,  p.  813 ;  Chitty's  King's  Bench 
Forms,  13th  ed.,  p.  709.] 

Nature  of  Applicant's  Liability. — The  liability  of  the  applicant  must 
be  in  respect  of  "  debt,  money,  goods,  or  chattels."  As  to  what  cases 
came  within  this  definition,  see  Cababe  on  Interpleader,  3rd  ed.,  pp.  9,  10  ; 
Merlin's  Law  and  Practice  of  Interpleader,  1907,  p.  14. 

Certificates  of  shares,  and,  semhle,  a  chose  in  action,  may  be  the 
subject  of  interpleader  {Bohinson  v.  Jenkins,  1890,  24  Q.  B.  D.  275). 
Where,  however,  the  question  was  substantially  one  of  priorities  of  bills 
of  lading,  interpleader  was  refused  (  Victor  Sohne  v.  British,  etc..  Steam  Co., 
1888,  W.  N.  p.  84).  The  words  do  not  include  a  claim  for  unliquidated 
damages  {Ingham  v.  Walker,  1887,  31  Sol.  Jo.  271). 

A  debtor  who  admits  his  liability  as  to  part  of  the  claim,  but  dis- 
putes it  as  to  the  residue,  is  entitled  to  interplead  as  to  the  part  admitted 
{Beading  v.  School  Board  for  London,  1886,  16  Q.  B.  D.  686). 

Discretion  of  Court. — There  is  a  discretion  to  grant  or  refuse  inter- 
pleader relief  under  the  rule  {Gerhard  v.  Montague,  1889,  38  W.  R.  76), 
though  the  rights  of  the  rival  claimants  are  not  strictly  identical  {ibid.). 
If,  however,  the  claims  are  altogether  different,  and  the  subject-matter 
of  the  claims  is  not  the  same,  the  application  will  be  refused  {Creator ex 
v.  Shackle,  [1895]  2  Q.  B.  249). 

Claims  must  he  Adverse. — The  claims  must  be  adverse ;  that  is  to  say, 
they  must   not   be   such   that   the  applicant   may  be  liable   to   both 
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claimants  (Bandall  v.  LitJigow,  1884,  12  Q.  B.  D.  525.    See  Cababe  on 
Interpleader,  p.  17). 

The  titles  of  the  claimants  need  not  have  a  common  origin,  but  may 
be  adverse  to,  and  independent  of,  one  another  (rule  3,  reproducing  sec.  12 
of  the  Common  Law  Procedure  Act,  1860.  See  Cababe  on  Interpleader, 
pp.  24-26). 

Practice. — Evidence. — The  applicant  must  satisfy  the  Court  by 
affidavit  or  otherwise — 

{a)  That  he  claims  no  interest  in  the  subject-matter  in  dispute, 
other  than  for  charges  or  costs. 

Where  the  stakeholders  had  entered  into  an  agreement  under  which 
they  would  have  had  to  pay  less  in  the  event  of  the  success  of  one  of  the 
claimants,  it  was  held  that  they  had  an  interest  in  the  subject-matter 
which  was  fatal  to  their  claim  to  interplead  (Murrietta  v.  South  Avierican 
Co.,  1893,  62  L.  J.  Q.  B.  396). 

An  auctioneer  is  entitled  to  interplead,  though  claiming  a  lien  for 
his  commission  on  the  proceeds  of  sale  in  his  hands  {Best  v.  Hayes,  1863, 
1  H.  &  C.  718). 

Charges  and  costs  of  the  applicant  may  be  made  a  first  charge  on 
the  fund  (Atte7d)orough  v.  St.  Katherine's  Docks  Co.,  1878,  3  C.  P.  D., 
at  p.  466). 

(5)  That  the  applicant  does  not  collude  with  any  of  the  claimants. 

"  Collusion "  within  the  rule  does  not  necessarily  involve  moral 
culpability.  Where  there  is  an  understanding  between  the  applicant  and 
one  of  the  parties  he  will  not  be  allowed  to  interplead  (Incker  v.  Morris, 
1832, 1  Cr.  &  M.  73 ;  38  li.  R.  583 ;  Mui-rietta  v.  South  Avierican  Co.,  1893, 
62  L.  J.  Q.  B.  396).  It  is  not,  however,  open  to  a  claimant  who  has 
given  an  indemnity  to  the  applicant  himself  to  contend  that  the  taking 
of  such  indemnity  disentitles  the  applicant  to  interpleader  relief 
{Thompson  v.    Wright,  1884,  13  Q.  B.  D.  632). 

(c)  That  the  applicant  is  willing  to  pay  or  transfer  the  subject-matter 
into  Court,  or  to  dispose  of  it  as  the  Court  or  a  judge  may  direct  (Order 
67,  r.  2). 

For  forms  of  affidavit,  see  R.  S.  C,  1883,  App.  B.,  No.  26;  Daniell's 
Chancery  Forms,  pp.  813,  814 ;  Chitty's  King's  Bench  Forms,  pp.  703,  704 

Time  for  Application. — Where  the  applicant  is  a  defendant,  applica- 
tion for  relief  may  be  made  at  any  time  after  service  of  the  writ  of 
summons  (Order  57,  r.  4). 

Summons. — The  application  is  made  by  summons  calling  on  the 
claimants  to  appear  and  state  the  nature  of,  and  particulars  of  their 
claims,  and  either  to  maintain  or  relinquish  them  (Order  57,  r.  5).  As 
to  form  of  summons,  see  Daniell's  Chancery  Forms,  pp.  810-815 ;  Chitty's 
King's  Bench  Foi-ms,  pp.  703-721.  As  has  already  been  stated,  where 
the  applicant  is  not  a  defendant  in  a  pending  action,  the  summons  must 
be  an  originating.  Where  he  is  a  defendant  the  summons  is  entitled 
in  the  action.  The  summons  may  be  issued  out  of  a  district  registry 
(R.  S.  C,  1883,  Order  35,  r.  5  (/)),  in  which  case  the  district  registrar 
has  the  same  jurisdiction  in  the  matter  as  a  master  {ihid.,  r.  6).  The 
summons,  whether  in  the  Chancery  or  King's  Bench  Division,  is  return- 
able before  the  master,  who,  in  the  latter  Division,  by  virtue  of  Order 
54,  r.  12,  now  has  all  the  jurisdiction  in  interpleader  which  a  judge  in 
chambers  possesses. 

Particulars  of  Claim. — Where  particulars  of  claim  are  furnished 
by  a  claimant  he  is  bound  by  them,  and  cannot  claim  anything  not 
therein  specified  {Hockey  v.  Kvans,  1887,  18  Q.  B.  D.  390). 
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-  Service. — As  regards  service  of  the  summons,  it  must  be  duly  served 
on  the  plaintiff  and  claimant,  or  claimants,  if  more  than  one  (Cabab6  on 
Interpleader,  3rd  ed.,  p.  53). 

Service  out  of  the  Jurisdiction. — In  the  cases  of  Credits  Gerunde'ose  v. 
Van  Wede,  1884,  12  Q.  B.  D.  171;  Van  der  Kan  v.  Ashworth  &  Co., 
1884,  W.  N.  58,  leave  was  given  to  serve  a  copy  of  the  summons 
on  foreigners  abroad.  It  must  however  be  remembered  that  these  cases 
were  decided  before  the  leading  case  on  foreign  service  (In  re  Busfield, 
1886,  32  Ch.  D.  123),  and  according  to  the  present  practice  an  applica- 
tion for  leave  to  serve  an  interpleader  summons  out  of  the  jurisdiction 
would  be  refused.  In  commenting  on  the  case  of  Credits  Gerundeuse  v. 
Van  Wede,  Cotton,  J.,  in  In  re  Busfield  (itbi  sup.,  at  p.  232),  pointed  out 
that  perhaps  the  decision  might  be  supported  on  the  ground  that  the 
object  of  service  was  not  to  give  jurisdiction  over  the  party  served, 
but  only  to  give  him  notice  of  a  proceeding  affecting  his  rights.  (Cf. 
In  re  La  Compagnie  Ginerale  d'Eaux  Miner  ales  de  Bains  de  Mer,  [1891] 
3  Ch.  451.  See  too  the  Irish  case.  City  of  DuUin  Steam  Packet  Co.  v. 
Cooper,  [1899]  2  I.  R.  381,  where  leave  was  given). 

Stay  of  Proceedings. — "Where  the  application  is  made  by  a  defendant 
in  an  action  the  Court  or  a  judge  may  stay  all  further  proceedings 
in  the  action  (Order  57,  r.  6).  The  defendant,  is,  moreover,  entitled, 
on  bringing  into  Court  the  amount  claimed,  to  deduct  from  it  his  taxed 
costs  up  to  that  period,  the  question  as  to  which  of  the  parties  shall 
bear  the  ultimate  liability  for  those  costs  being  reserved  {Searle  v. 
Mattheius,  1883,  W.  K  176 ;  19  Q.  B.  D.  77,  note). 

Order  on  Siimmons. — If  the  claimants  appear  in  pursuance  of  the 
interpleader  summons,  the  Court  or  a  judge  may  order,  either  that  any 
claimant  be  made  a  defendant  in  any  action  already  commenced  in 
respect  of  the  subject-matter  in  dispute  in  lieu  of  or  in  addition  to  the 
applicant,  or  that  an  issue  between  the  claimants  be  stated  and  tried, 
and  in  the  latter  case  may  direct  which  of  the  claimants  is  to  be 
plaintiff  and  which  defendant  (Order  57,  r.  7).  For  various  forms  of 
orders,  see  Annual  Practice,  1907,  App.  K,  Nos.  50-56 ;  Cababe  on 
Interpleader,  3rd  ed.,  App.  C ;  Merlin  on  The  Law  and  Practice  of  Inter- 
pleader, Appendix. 

Where  in  any  interpleader  proceeding  it  is  necessary  or  expedient 
to  make  one  order  in  several  causes  or  matters  pending  in  several 
Divisions,  or  before  different  judges  of  the  same  Division,  such  order 
may  be  made  by  the  Court  or  judge  before  whom  the  interpleader 
proceeding  may  be  taken,  and  shall  be  entitled  in  all  such  causes  or 
matters ;  and  any  such  order  (subject  to  the  right  of  appeal),  shall 
be  binding  on  the  parties  in  all  such  causes  or  matters  (Order  57,  r.  14. 
See  Reading  v.  London  School  Board,  1886,  16  Q.  B.  D.  686). 

Where  a  claimant  is  substituted  as  defendant  there  is  no  jurisdiction 
to  limit  his  defences  to  such  as  the  original  defendant  could  raise,  since 
the  words  empowering  the  Court  or  judge  to  substitute  any  claimant 
as  defendant  "  in  lieu  of  "  the  applicant,  the  original  defendant,  do  not 
mean  that  such  claimant  shall  stand  "  in  the  actual  place  of,"  but  "  instead 
of,"  such  defendant  {Gerhard  v.  Montague  &  Co.,  1889,  38  W.  R.  76). 

The  Isstic. — As  to  the  mode  of  preparing  an  issue  in  interpleader, 
see  Chitty's  Archhold's  Practice,  13th  ed.,  p.  733,  For  forms  of  issue,  see 
Chitty's  King's  Bench  Forms,  13th  ed.,  p.  708  ;  Cabab^  on  Interpleader, 
3rd  ed.,  App.  D,  Form  11 ;  Merlin's  Laiv  and  Practice  of  Interpleader, 
App.,  Nos.  30,  31. 
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After  the  issue  has  been  directed  all  the  proceedings  should  be 
entitled  in  the  issue  and  not  in  the  original  action. 

In  directing  the  issue  the  judge  is  required  to  order  which  of  the 
claimants  shall  be  plaintiff  and  which  defendant  (r.  7).  Where  desir- 
able the  plaintiff  in  the  original  action  may  be  made  defendant  in  the 
interpleader  issue  {Rhodes  v,  Dawson,  1886,  16  Q.  B.  D.  548), 

The  provisions  of  Order  31  of  the  S.  C.  Eules,  1883,  as  to  discovery 
apply  to  interpleader  issues  (Order  57,  r.  13). 

Security  for  Costs. — In  considering  whether  security  for  costs  should 
be  given  (a  question  determinable  by  the  rules  applicable  to  ordinary 
litigants  {Rhodes  v.  Dawson,  1886, 16  Q.  B.  D.  547 ;  and  see  Belmonte  v. 
Aquard,  1879,  4  C.  P.  D.  221 ;  Williams  v.  Crosslimj,  1847, 16  L.  J.  C.  P. 
112)),  the  question  whether  a  party  to  an  interpleader  issue  is  to  be 
treated  as  a  plaintiff  or  a  defendant  must  be  decided  by  the  real  merits 
of  the  case  and  not  by  the  mere  form  of  the  issue  itself  {Rhodes  v. 
Dawson,  uhi  supra  ;  see  Tonilinson  v.  Zand  and  Finance  Corporation,  1884, 
14  Q.  B.  D.  539). 

Trial  of  Issue. — Should  an  interpleader  issue  be  directed,  it  must, 
semhle,  be  tried  before  a  judge  alone,  unless  trial  by  jury  be  expressly 
ordered,  as  provided  by  R.  S.  C,  1883,  Order  31,  Hamlyn  v.  Betteley, 
1880,  6  Q.  B.  D.  63,  decided  under  the  old  practice  to  the  contrary, 
being  in  effect  overruled  (Seton  on  Judgments,  6th  ed.,  p.  507 ;  Cabab4 
on  Interpleader,  3rd  ed.,  p.  68). 

WJien  Order  is  Final. — Except  where  otherwise  provided  by  statute, 
the  order  made  on  an  interpleader  issue  is  final  and  conclusive  unless 
by  special  leave  of  the  Court  or  judge,  as  tlie  case  may  be,  or  of  the 
Court  of  Appeal  (Order  57,  r.  11). 

This  rule  is  similar  to  sec.  17  of  the  Common  Law  Procedure  Act, 
1860,  23  &  24  Vict.  c.  126,  under  which  it  was  held  that  an  appeal 
would  lie  from  a  judgment  on  the  trial  of  an  interpleader  issue,  for  such 
judgment  is  not  the  disposal  of  the  whole  subject-matter  of  the  inter- 
pleader, and  is  not  final.  The  rule  has  in  no  way  affected  sec.  20  of  the 
Appellate  Jurisdiction  Act,  1876  ( Waterhoitse  v.  Gilbert,  1885, 15  Q.  B.  D. 
569);  nor  is  it  repealed  or  modified  by  the  Judicature  Act,  1894,  s.  5 
( Van  Laun  v.  Baring,  [1903]  2  K.  B.  p.  285.)  The  rule  only  applies  to 
an  order  finally  disposing  of  the  whole  interpleader  proceedings.  For, 
where  a  judge  tries  an  interpleader  issue  without  a  jury,  an  appeal  lies 
upon  his  findings  of  the  facts  {per  Lord  Esher,  M.R.,  in  Ramsay  v. 
Margrett,  [1894]  2  Q.  B.,  at  p.  22)  or  ruling  of  the  law,  as  it  will  also,  by 
virtue  of  sec.  19  of  the  Judicature  Act,  1873,  on  any  other  judgment  or 
order  of  a  judge  {Dawson  v.  Fox,  1885,  14  Q.  B.  D.  377).  From  the 
decision  of  the  judge  finally  disposing  of  the  interpleader  proceedings 
there  is  no  appeal,  except  by  leave  {Robinson  v.  Tucker,  1884, 14  Q.  B.  t), 
371).  Anything  done  in  an  interpleader  matter  except  what  occurred 
at  the  trial  of  an  issue  is  not  the  subject  of  an  appeal  (i'Yg/c?  v.  Rivington, 
1889,  5  T.  L.  R.  642).  Where  an  appeal  does  lie  it  must  be  brought 
before  the  expiration  of  fourteen  days  from  the  making  of  the  order 
{M'Nair  v.  Audensha^o  Faint  Co.,  [1891]  2  Q.  B.  502).  Where  an  issue 
is  tried  by  a  jury,  any  motion  for  a  new  trial  or  to  set  aside  a  verdict 
must  now  be  heard  by  the  Court  of  Appeal,  and  not  by  a  Divisional 
Court  (Judicature  Act,  1890,  53  &  54  Vict.  c.  54,  s.  1). 

Disposal  of  Summons  in  a  Summary  Way. — Instead  of  directing 
an  interpleader  issue,  the  Court  or  a  judge  may,  with  the  consent  of 
both  claimants,  or  on  the  request  of  any  claimant,  if,  having  regard  to 
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the  value  of  the  subject-matter  in  dispute,  it  seems  desirable  so  to  do, 
dispose  of  the  merits  of  their  claims,  and  decide  the  same  in  a  summary 
manner  and  on  such  terms  as  may  be  just  (Order  57,  r.  8).  This  pro- 
vision is  a  re-enactment  of  sec.  14  of  the  Common  Law  Procedure  Act, 
1860.  By  virtue  of  Order  54,  r.  12,  and  Order  35,  r.  5  (/),  a  master  or 
a  district  registrar  has  the  same  jurisdiction  in  interpleader  matters  as 
a  judge  at  chambers,  subject,  however,  to  this  distinction.  A  summary 
decision  of  a  judge  at  chambers  is,  by  the  operation  of  rule  11,  final 
and  conclusive,  and  no  appeal  lies  from  such  decision,  even  by  leave 
{Waterhouse  v.  Gilbert,  1885,  15  Q.  B.  D.  569;  Bryant  v.  Beading, 
1886,  17  Q.  B.  D.  128;  Lyon  v.  Morris,  1887,  19  Q.  B.  D.  139,  C.  A.; 
Van  Laun  v.  Baring,  [1903]  2  K.  B.  277);  but  a  summary  decision 
by  a  Master  is  appealable  to  a  judge  at  chambers  {Webb  v.  Shaw, 
1886,  16  Q.  B.  D.  658;  Clench  v.  Dooley,  1887,  56  L.  T.  122).  A 
determination  of  the  judge  not  to  direct  an  issue  but  to  dispose  of  the 
claim  in  a  summary  manner  is  a  summary  decision,  and  is  not  appealable 
{Bryant  v.  Beading,  1886,  17  Q.  B.  D.  128).  Indeed,  every  decision 
of  a  judge  at  chambers  in  an  interpleader  matter,  when  he  does  not 
direct  an  issue  or  a  special  case,  is  a  summary  decision,  and  no  appeal 
will  lie  from  what  he  has  so  decided  {In  re  Tarn,  [1893]  2  Ch.  280). 

It  was  formerly  a  rule  of  practice  that  where  the  subject-matter 
was  over  £50  the  case  would  not  be  dealt  with  in  a  summary  manner 
{Victor  V.  Cropper,  1886,  3  T.  L.  E.  110).  But  it  has  been  decided  by 
the  Court  of  Appeal  that  no  rule  of  practice  can  fetter  the  discretion 
conferred  by  the  rule,  and  if  a  judge  makes  an  order  in  a  case  where 
the  subject-matter  exceeds  £50,  there  is  no  appeal,  even  with  leave 
{Harbottle  v.  Boberts,  [1905]  1  K.  B.  572). 

Questions  of  Lavj. — "Where  the  question  to  be  determined  is  a  ques- 
tion of  law,  and  the  facts  are  not  in  dispute,  the  Court  or  a  judge 
may  either  decide  the  question  without  directing  the  trial  of  an  issue, 
or  order  that  a  special  case  be  stated  for  the  opinion  of  the  Court.  If  a 
special  case  is  stated,  the  provisions  of  Order  34  of  E.  S.  C,  1883,  are 
applicable  (Order  57,  r.  9). 

A  decision  of  a  judge  upon  a  point  of  law  under  the  above  rule  is  a 
summary  decision,  and  is  therefore  not  subject  to  appeal  {In  re  Tarn, 
[1893]  2  Ch.  280);  nor  can  leave  to  appeal  be  given  {Van  Laun  v. 
Baring,  [1903]  2  K.  B.  277).  It  will  be  noticed  that  this  rule  differs 
from  rule  8  in  this  respect.  Under  rule  8  the  consent  of  both  claimants, 
or  the  request  of  one  of  them  is  necessary,  whereas  under  rule  9,  the 
judge  may  decide  the  question  of  law  mero  motu. 

Failure  of  Claimant  to  Appear. — If  a  claimant,  having  been  duly 
served  with  a  summons  calling  on  him  to  appear  and  maintain,  or 
relinquish,  his  claim,  does  not  appear  in  pursuance  of  the  summons,  or, 
having  appeared,  neglects  or  refuses  to  comply  with  any  order  made 
after  his  appearance,  the  Court  or  judge  may  make  an  order  declaring 
him  and  all  persons  claiming  under  him  for  ever  barred  against  the 
applicant  and  persons  claiming  under  him,  but  the  order  is  not  to  affect 
the  rights  of  the  claimants  as  between  themselves  (Order  57,  r.  10). 

Final  Disposal  of  Interpleader  Froceedings. — The  Court  or  judge  who 
tries  the  issue  may  finally  dispose  of  the  whole  matter,  including  all 
costs  not  otherwise  provided  for  (Order  57,  r.  13). 

The  words  of  this  rule  do  not  mean  that  there  is  no  appeal  from  the 
judgment  {Bobinson  v.  Tucker,  1885,  14  Q.  B.  D.,  at  p.  375 ;  Daioson  v. 
Fox,  1885,  14  Q.  B.  D.,  at  p.  378).     An  appeal  lies  from  the  trial  of  the 


INTEEPLEADEK  371 

issue,  even  where  the  judge  makes  a  final  order  disposing  of  the  whole 
interpleader  proceedings  {Rohinson  v.  'fucker  ;  Dawson  v.  Fox,  uM  sup.). 

The  words  "  may  finally  dispose  of  the  whole  matter  of  the  inter- 
pleader proceedings  "  have  not  the  effect  of  making  the  order  a  final 
order  in  an  action  within  Order  58,  r.  15,  so  that  it  can  be  appealed 
against  after  the  expiration  of  fourteen  days.  "  It  seems  to  me  clear 
that  the  decision  of  the  judge  on  an  interpleader  issue  is  not  a  final 
judgment.  It  is  a  decision  in  a  proceeding  which  is  in  the  nature  of  an 
interlocutory  proceeding  (jjer  Bowen,  L.J.,  M'Nair  v.  Audenshaw  Faint 
Co.,  [1891]  2  Q.  B.  502,  following  the  earlier  decision  in  M'Aiidreio  v. 
Barker,  1878,  7  Ch.  D.  704). 

Costs. — The  Court  or  a  judge  may,  in  or  for  the  purposes  of  any 
interpleader  proceedings,  make  all  such  orders  as  to  costs  and  all  other 
matters  as  may  be  just  and  reasonable  (Order  57,  r.  15). 

Orders  have  been  made  under  this  rule  (which  is  a  re-enactment  of 
the  last  part  of  sec.  1  of  1  &  2  Will.  iv.  c.  58)  for  payment  of  the  charges 
of  a  wharfinger  bringing  interpleader  proceedings  {De  Fothscliild  v. 
Morrison,  [1890]  24  Q.  B.  D.  750);  and  for  the  appointment  of  a 
receiver  and  manager  instead  of  ordering  a  sale  (Howell  v.  Dawson, 
1884,  13  Q.  B.  D.  67). 

As  to  costs,  in  cases  where  an  interpleader  summons  is  taken  out  by 
the  defendant  in  an  action  he  is  entitled,  on  bringing  into  Court  the 
amount  claimed,  to  deduct  from  it  the  amount  of  his  taxed  costs  up  to 
that  period,  the  question  as  to  which  of  the  parties  the  ultimate  liability 
for  these  costs  is  to  fall  being  reserved  (Searle  v.  Matthews,  1883, 
W.N.  196;  19  Q.  B.  D.  67  (ri.))- 

A  stakeholder  is  entitled  to  his  costs  of  interpleader  proceedings 
whether  he  has  been  sued  or  not  {Clench  v.  Dooley,  1887,  56  L.  T.  122). 

The  master,  on  the  hearing  of  an  interpleader  summons,  cannot  deal 
with  the  costs  in  the  original  action,  and  if  he  attempts  to  do  so  there  is 
an  appeal  from  his  decision  {Hansen  v.  Maddox,  1883,  12  Q.  B.  D.  100). 

A  judge's  order  in  interpleader  as  to  costs,  equally  with  any  other 
order  as  to  costs  only,  is  final,  unless  leave  to  appeal  be  given  {Hartmart 
V.  Foster,  1881,  8  Q.  B.  D.  82;  Judicature  Act,  1873,  s.  49). 

See  further,  as  to  costs  in  interpleader,  Cabab6  on  Interpleader,  3rd 
ed.,  pp.  92-98 ;  Merlin's  Law  and  Practice  of  Interpleader,  pp.  71-86. 

(2)  Proceedings  in  the  Count}/  Court. — First,  as  to  the  original  jurisdic- 
tion of  the  County  Courts  in  matters  of  interpleader.  It  is  conferred  by 
sec.  89  of  the  Judicature  Act,  1873,  36  &  37  Vict.  c.  66,  which  provides 
as  follows,  namely : — 

Every  inferior  Court  which  now  has,  or  which  may  after  the  passing  of 
this  Act  have,  jurisdiction  in  equity,  or  at  law  and  in  equity,  and  in  Admiralty 
respectively,  shall,  as  regards  all  causes  of  action  within  its  jurisdiction,  for 
the  time  being,  have  power  to  grant,  and  shall  grant  in  any  proceeding  before 
such  Court,  such  relief,  redress,  or  remedy,  or  combination  of  remedies,  either 
absolute  or  conditional,  and  shall  in  every  such  proceeding  give  such  and  the 
like  effect  to  every  ground  of  defence  or  counter  claim,  equitable  or  legal  .  .  . 
in  as  full  and  ample  a  manner  as  might  or  ought  to  be  done  in  the  like  case 
by  the  High  Court  of  Justice. 

It  seems  that  this  section  is  only  applicable  when  rival  claims  are 
raised  to  any  debt,  chose  in  action,  money,  goods,  or  chattels,  with  refer- 
ence to  which  a  proceeding  is  then  pending  before  a  County  Court 
{Annual  County  Court  Practice,  1907,  vol.  i.  p.  164).     This  view  is  quite 
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in  accordance  with  the  terms  of  Order  27,  r.  15,  of  the  County  Court 
Eules,  1903,  1904,  which  now  regulate  the  interpleader  practice  in  the 
County  Courts  under  the  above  enactment,  and  which  only  refer  to  cases 
where  the  rival  claims  are  of  such  a  nature. 

Practice. — Interpleader,  Jiota  Brought. — Where  the  defendant  in  an 
action  brought  by  the  assignee  of  a  debt  or  chose  in  action  has  had  notice 
that  the  assignment  is  disputed  wholly  or  in  part  by  the  assignor  or 
anyone  claiming  under  him,  or  where  in  an  action  for  debt,  chose  in 
action,  money,  goods,  or  chattels  the  defendant  has  had"  notice  of  any 
opposing  or  conflicting  claims  to  the  whole  or  any  part  thereof,  he  may, 
within  five  days  of  the  service  of  the  summons,  apply  to  the  registrar 
for  a  summons  against  the  assignor  or  person  making  the  oppos- 
ing or  conflicting  claim,  in  the  rules  called  the  claimant  (Order  27, 
r.  15(1)). 

Affidavit. — The  defendant  must  satisfy  the  registrar  by  affidavit  in 
the  prescribed  form  (1)  that  he  claims  no  interest  in  the  subject-matter 
in  dispute  other  than  for  charges  or  costs ;  (2)  that  he  does  not  collude 
with  the  plaintiff  or  the  claimant ;  and  (3)  is  willing  to  pay  or  transfer 
the  subject-matter  into  Court,  or  dispose  of  it  as  the  Court  may  direct. 
Copies  of  the  affidavit  have  to  be  lodged  with  the  registrar  for  the 
plaintiff  and  claimant  (Order  27,  r.  15  (2)). 

Titles  need  not  have  Common  Origin. — The  defendant  will  not  be 
disentitled  to  relief  because  the  titles  have  not  a  connnon  origin,  but  are 
adverse  to,  and  independent  of,  each  other  (Order  27,  r.  15  (3)). 

Issue  of  Interpleader  Summons. — The  registrar  must,  on  being  satisfied, 
as  required  by  Order  27,  r.  15  (2),  issue  for  service  on  the  claimant  the 
interpleader  summons  in  prescribed  form,  returnable  as  soon  as  con- 
venient, and  must  annex  thereto  a  copy  of  the  original  summons  and 
of  the  defendant's  affidavit,  and  will  adjourn  the  trial  of  the  action  to 
the  day  of  the  return  of  the  interpleader  summons,  and  will  give  notice 
to  the  plaintiff  and  defendant  of  the  issue  of  the  summons  and  of  the 
adjournment  of  the  trial  of  the  action  (Order  27,  r.  15  (4)). 

Notice  hy  Claimant. — Five  days  before  the  return-day  of  the  inter- 
pleader summons  the  claimant  must  leave  at  the  registrar's  office  notice 
that  he  relinquishes  his  claim,  or  three  copies  of  particulars  stating  the 
grounds  on  which  he  founds  his  claim.  The  registrar  must  send  by 
post  one  of  the  copies  to  the  plaintiff  and  one  to  the  defendant.  By 
consent  of  the  parties  or  direction  of  the  judge  the  interpleader  may  be 
tried,  although  the  rule  has  not  been  complied  with  (Order  27,  r.  15  (5)). 

Payment  into  Court. — On  filing  his  affidavit  the  defendant  may,  at 
any  time  after  issue  of  the  summons,  pay  the  debt  or  money,  or  bring 
the  chose  in  action,  goods,  or  chattels  into  Court  to  abide  its  decision 
(Order  27,  r.  15  (6)). 

Interpleader,  how  Disposed  of. — {a)  If  plaintiff  does  not  appear  the 
action  and  interpleader  will  be  struck  out,  and  the  judge  may  make  such 
order  as  to  costs  as  may  be  just. 

(6)  If  the  claimant  does  not  appear  the  judge  will  hear  the  action  as 
between  plaintiff  and  defendant,  and  may  make  an  order  declaring  the 
claimant  and  all  persons  claiming  under  him  barred  against  the  defendant 
and  all  persons  claiming  under  him ;  but  such  order  will  not  affect  the 
right  of  the  plaintiff  and  claimant  between  themselves. 

If  claimant  has  filed  notice  that  he  relinquishes  his  claim  the  judge 
may  make  an  order  declaring  him  and  all  persons  claiming  under  him 
barred  against  both  plaintiff  and  defendant  and  all  persons  claiming 
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under  them,  and  may  make  such  order  as  may  be  just  as  to  costs 
incurred  before  the  receipt  of  the  notice  of  rehnquishment. 

(c)  If  both  plaintiff  and  claimant  appear  the  judge  must  hear  the 
cases  of  both  (and  that  whether  the  defendant  appears  or  not),  and  must 
give  such  judgment  as  shall  finally  determine  the  rights  and  claims  of 
all  parties.  He  must  not,  however,  make  any  order  in  favour  of  the 
claimant  against  the  defendant  unless  the  claimant  asks  him  so  to  do 
(Order  27,  r.  15  (7)). 

Incidental  Provisions. — The  rules  as  to  discovery  and  trial  apply  to 
interpleader  proceedings,  and  the  judge  may  make  all  such  orders  as  to 
costs  and  all  other  matters  (including  repayment  to  the  defendant  of  any 
costs  paid  into  Court,  and  the  disposal  of  any  money,  etc.,  paid  or  brought 
by  the  defendant  into  Court)  as  may  be  just  and  reasonable  (Order  27, 
r.l5(8)). 

Secondly,  as  to  the  derivative  jurisdiction  of  the  County  Courts  in 
interpleader  matters.  On  this  subject  the  Judicature  Act,  1884, 47  &c  48 
Vict.  c.  61,  provides  as  follows : — 

If  it  shall  appear  to  a  Court  or  a  judge  that  any  proceeding  now  pending 
or  hereafter  commenced  in  the  High  Court  of  Justice,  by  way  of  interpleader, 
in  which  the  amount  or  vahie  of  the  matter  in  dispute  does  not  exceed  the 
sum  of  £500  .  .  .  may  be  more  conveniently  tried  and  determined  in  a  County 
Court,  the  Court  or  judge  may  at  any  time  order  the  transfer  thereof  to  any 
County  Court  in  which  an  action  or  proceeding  might  have  been  brought  by 
any  one  or  more  of  the  parties  to  such  interpleader  against  the  others  or  other 
of  them,  if  there  had  been  a  trust  to  be  executed  concerning  the  matter  in 
question ;  and  every  such  order  shall  have  the  same  effect  as  if  it  had  been 
for  the  transfer  of  a  suit  or  proceeding  under  sec.  8  of  the  County  Courts 
Act,  1867  [now  replaced  by  sec.  69  of  the  County  Courts  Act,  1888] ;  and 
the  County  Court  shall  have  jurisdiction  and  authority  to  proceed  therein, 
as  may  be  prescribed  by  any  County  Court  rules  for  the  time  being  in  force 
(8.  17). 

Under  this  enactment  the  High  Court  has,  it  seems,  no  power  to 
remit,  nor  the  County  Court  to  try,  an  issue  of  interpleader  in  an  action 
in  the  High  Court,  but  only  the  entire  interpleader  proceedings  ( Vizard 
V.  Gill,  1893,  95  L.  T.  J.  255).  Once  an  order  remitting  an  interpleader 
issue  to  the  County  Court  has  been  made  under  sec.  17  of  the  Judica- 
ture Act,  1884,  the  proceedings  will  remain  for  all  purposes  in  the  County 
Court  {Annual  County  Court  Practice,  1907,  p.  515);  but  there  is  the 
same  right  of  new  trial  and  appeal,  and  the  practice  on  an  appeal  will 
be  the  same,  as  in  other  County  Court  proceedings  {Thonuis  v.  Kelly, 
1888,  13  App.  Cas.  506 ;  Annmd  County  Court  Practice,  1907,  p.  515). 
The  practice  of  the  County  Courts  in  remitted  interpleader  proceedings 
is  specially  regulated  by  Order  33,  r.  9,  and  acq.  of  the  County  Court 
Rules,  1903  and  1904,  to  which  reference  must  made.  Moreover,  as  pro- 
vided by  sec.  17  of  the  Judicature  Act,  1884,  above  cited,  any  County 
Court  rules  for  the  time  being  in  force  are  applicable. 

(3)  Intei'plcadcr  Proceedings  in  the  Mayors  Court. — The  Mayor's 
Court  of  London  Procedure  Act,  1857,  20  «&  21  Vict.  c.  clvii.,  provides 
as  follows : — 

Upon  application  made  by  or  on  behalf  of  any  defendant  in  any  action  in 
the  Court,  such  application  being  made  after  declaration,  and,  before  plea, 
by  affidavit  or  otherwise,  showing  that  such  defendant  does  not  claim  any 
interest  in  the  subject-matter  of  the  suit,  but  that  the  right  thereto  is 
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claimed,  or  supposed  to  belong  to,  some  third  party,  who  has  sued  or  is 
expected  to  sue  for  the  same,  and  that  such  defendant  does  not  in  any 
manner  collude  with  such  third  party,  but  is  ready  to  bring  into  Court  or 
to  pay  or  dispose  of  the  subject-matter  of  the  action  in  such  a  manner  as  the 
Court  may  order  or  direct,  it  shall  be  lawful  for  the  registrar  to  issue  a 
summons  calling  upon  such  third  party  to  appear  in  Court  and  to  state  the 
nature  and  particulars  of  his  claim,  and  to  maintain  or  relinquish  his  claim, 
which  summons  may  be  served  upon  such  third  party  in  any  part  of  England 
or  Wales ;  and  upon  such  summons  the  Court  may  hear  the  allegations  as 
well  of  such  third  party  as  of  the  plaintiff,  and  in  the  meantime  stay  the 
proceedings  in  such  action,  and  finally  order  such  third  party  to  make  him- 
self defendant  in  the  same  or  some  other  action,  or  to  proceed  to  trial  on  one 
or  more  issue  or  issues ;  and  also  direct  which  of  the  parties  shall  be  plaintiff 
or  defendant  on  such  trial,  or,  with  the  consent  of  the  plaintiff  and  such 
third  party,  their  counsel  or  attorneys,  dispose  of  the  merits  of  their  claims, 
and  determine  the  same  in  a  summary  manner,  and  make  such  rules  and 
orders  therein,  as  to  costs  and  all  other  matters,  as  may  appear  to  be  just 
and  reasonable  (s.  32). 

A  copy  of  the  summons  herein  mentioned  must  be  served  upon  the 
plaintiff  or  his  solicitor  (Glyn  and  Jackson's  Mayor's  Court  Practice, 
2nd  ed.,  p.  156),  and  the  affidavit  in  support  should  be  entitled  in  the 
original  action,  and  made  by  the  defendant  or  some  other  party  showing 
facts  sufficient  to  bring  the  case  within  the  above  section,  and  showing 
also  that  the  plaintiff  has  declared  but  has  not  pleaded  {ibid).  The 
judgment  in  any  action  or  issue  as  may  be  decreed  by  the  Court  is  final 
and  conclusive  against  the  parties  and  all  persons  claiming  by,  from,  or 
under  them,  while  the  claim  of  a  person  not  appearing  is  barred  (Mayor's 
Court  of  London  Procedure  Act,  1857,  ss.  33,  34).  The  following  sections* 
of  the  Com.  L.  P.  Act,  1860,  namely  14  (giving  power  to  Court  or  judge 
to  decide  summarily),  15  (enabling  special  case  to  be  stated  where  facts 
undisputed),  and  18  (as  to  proof  of  orders  in  interpleader  proceedings), 
are,  though  repealed  by  the  Statute  Law  and  Civil  Procedure  Act,  1883, 
46  &  47  Vict.  c.  49,  still  applicable  to  interpleader  proceedings),  in  the 
Mayor's  Court  (to  which  they  were  extended  by  Order  in  Council  of 
November  20,  1863),  by  virtue  of  sec.  7  of  the  repealing  statute. 

(4)  Interpleader  Proceedings  in  Bankriiptcy. — The  general  power  given 
to  Bankruptcy  Courts  by  sec.  102  of  the  Bankruptcy  Act,  1883,  46 
&  47  Vict.  c.  52),  whereby  they  are  enabled  "to  decide  all  questions  of 
priorities,  and  all  other  questions  whatsoever  whether  of  law  or  fact, 
which  may  arise  in  any  case  of  bankruptcy  coming  within  the  cognisance 
of  the  Court,  or  which  the  Court  may  deem  it  expedient  or  necessary  to 
decide,  for  the  purpose  of  doing  complete  justice,  or  making  a  complete 
distribution  of  property,  in  any  such  case,"  enables  them  to  make  inter- 
pleader orders.  It  appears,  however,  that  even  before  the  Bankruptcy 
Act,  1869  (now  repealed),  the  London  Bankruptcy  Court  possessed  this 
jurisdiction  (Baldwin's  Law  of  Bankruptcy,  9th  ed.,  p.  7,  n.  (q)).  See 
further,  Eobson's  Bankruptcy,  7th  ed.,  p.  39. 

B.  Interpleader  by  Sheriffs  and  other  Officers. — (1)  In  the  High  Court. 
— The  practice  is  governed  by  Order  57  of  the  Supreme  Court  Eules, 
1883,  and  is,  in  most  respects,  identical  with  that  prevailing  in  inter- 
pleader by  stakeholders,  which  has  already  been  dealt  with,  and  to 
which  reference  must  be  made.  It  will  therefore  be  sufficient  in  this 
place  to  indicate  the  differences  that  exist  in  the  practice  now  under 
consideration,  and  which  appear  to  arise  from  the  different  positions  of 
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the  parties  and  their  different  relations  to  the  subject-matter  (Cabab6 
on  Interpleader,  3rd  ed.,  p.  47).  Order  57,  r.  1,  provides  that  relief,  by 
way  of  interpleader,  may  be  granted:  "(h)  Where  the  applicant  is  a 
sheriff"  or  other  officer  charged  with  the  execution  of  process  by  or  under 
the  authority  of  the  High  Court,  and  claim  is  made  to  any  money, 
goods,  or  chattels,  taken  or  intended  to  be  taken  in  execution  under  any 
process,  or  to  the  proceeds  or  value  of  any  such  goods  or  chattels,  by  any 
person  other  than  the  person  against  whom  the  process  issued."  As  to 
what  are  "proceeds  or  value"  of  goods,  etc.,  under  this  section,  see  Smith 
V.  Critchfield,  1885,  14  Q.  B.  D.  873. 

The  Claim. — The  claim  referred  to  in  Order  57,  r.  1  (J),  sapra,  must 
be  in  writing,  and  upon  its  receipt  the  sheriff'  or  his  officer  is  required 
forthwith  to  give  notice  thereof  to  the  execution  creditor,  according  to 
Form  28,  App.  B,  Supreme  Court  Rules,  1883,  or  to  the  like  effect,  and 
the  execution  creditor  must,  within  four  days  after  its  receipt,  give 
notice,  according  to  Form  39  in  the  same  Appendix,  to  the  sheriff  or  his 
officer  that  he  admits  or  disputes  the  claim  (r.  16).  If  the  execution 
creditor  should  notify  that  he  admits  the  claim,  the  sheriff  may  forth- 
with withdraw  from  possession,  and  may  apply  for,  and  when  it  is  just 
and  reasonable,  will  obtain,  an  order  protecting  him  from  any  action  in 
respect  of  the  seizure  and  possession  of  the  goods ;  notice  of  the  intended 
application  must,  however,  be  given  to  the  claimant,  who  is  at  liberty 
to  attend  the  hearing  before  the  judge  or  master,  who  may  make  all 
such  orders  as  to  costs  as  may  be  just  and  reasonable  (r.  16a). 

When  Sheriff  may  Interplead. — After  the  execution  creditor  has  with- 
drawn his  claim,  the  sheriff  is  not  entitled  to  an  interpleader  {Sodeaw 
V.  Shorey,  1896,  7  T.  L.  R.  240,  C.  A.),  nor  after  his  (the  sheriff" 's)  own 
withdrawal  from  possession  {Mooi-e  v.  Hawkins  and  Others,  1895,  43 
W.  R.  235,  following  Kirk  v.  Almaiid,  1832,  2  L.  J.  M.  S.  Ex.  13). 
Where,  however,  the  interpleader  is  obtained  in  proper  time,  a  sheriff 
guilty  of  trespass  to  land  and  goods,  but  who  acted  mistakenly,  though 
bond  fide,  will  be  protected  from  the  consequences  of  his  conduct,  pro- 
vided no  substantial  grievance  has  been  done  to  the  person  whose 
premises  were  wrongfully  entered  {Smith  v.  CHtchficld,  1885,  14  Q.  B.  D. 
873,  following  WirUer  v.  Bartholomav,  1856,  11  Ex.  Rep.  704;  25  L.  J. 
Ex.  62).  But  where  the  claimant  or  execution  creditor  has  suffered  a 
substantial  grievance  owing  to  any  irregularity  on  the  part  of  the  sheriff", 
no  order  should  be  made  barring  an  action  for  damages  against  the 
sheriff"  (I)e  Coppett  v.  Barnctt,  [1901]  17  T.  L.  R.  273).  Even  after  a 
claim  has  been  admitted  by  the  execution  creditor,  the  sheriff  is  not 
bound  to  pay  over  to  the  claimant,  without  an  order,  money  previously 
received  by  him  to  release  the  goods  taken  in  execution,  and  to  abide 
the  order  of  the  Court  {Discount  Bankimj  Co.  of  England  and  Wales 
v.  Lamharde,  [1893]  2  Q.  B.  329),  and  the  sheriff  will  be  protected 
from  an  action  brought  against  him  to  enforce  payment  of  such  money 
{ibid.). 

Po^ver  to  Direct  a  Sale. — After  a  claim  to  goods  taken  in  execution 
has  been  made,  under  a  bill  of  sale  or  other  security,  the  Court  or  a 
judge  may  order  the  sale  of  the  whole  or  a  part  of  the  goods  seized,  and 
direct  the  application  of  the  proceeds  of  the  sale  in  such  manner  and 
upon  such  terms  as  may  be  just  (r.  12).  As  to  the  cases  in  which 
the  jurisdiction  of  the  Court  to  order  a  sale  will  be  exercised,  see  Stem 
v.  Teyner,  [1898]  1  Q.  B.  37.  Under  the  rule  the  Court  has  power  in 
ordering  a  sale  to  put  the  execution  creditor  in  a  better  position  as 


376  INTERPLEADEK 

against  the  holder  of  a  security  than  the  position  held  by  the  giver  of 
the  security.  The  power  of  the  Court  to  make  the  order  is  not  limited 
by  the  practice  of  Courts  of  equity  in  suits  for  redemption  {Forster 
V.  Clowser,  [1897]  2  Q.  B.  362). 

JEffed  of  Interpleader — SummoTis  on  Eights  of  Execution  Creditor. — 
After  an  interpleader  summons  has  been  taken  out  in  respect  of  goods 
seized,  the  execution  creditor  is  not  entitled  to  serve  a  bankruptcy 
notice  on  the  judgment  debtor  under  the  Bankruptcy  Act,  1883,  46 
&  47  Vict.  c.  52,  s.  4,  subs.  1  (g)  (In  re  Follows,  Fx  'parte  Folloivs,  [1895] 
2  Q.  B.  521). 

Distinctive  Features  of  Sheriff's  Interpleader. — When  a  sheriff  inter- 
pleads, there  is  no  necessity  for  him  to  make  an  affidavit  in  support  of 
his  application,  and  he  will  not  be  allowed  his  costs  of  such  affidavit 
unless  the  Master  has  required  him  to  make  it  {Stocker  v.  Heggerty,  1892, 
67  L.  T.  27).  Again,  he  is  not  required  to  satisfy  the  Court  that  he  is 
willing  to  pay  or  transfer  the  subject-matter  into  Court,  or  to  dispose 
of  it  as  the  Court  or  a  judge  may  direct  (r.  2c).  Nor,  semble,  will  he  be 
required  to  deliver  to  any  claimant  any  particulars  {Bauly  v.  Krooh,  1891, 
65  L.  T.  377). 

Title  of  Claimant. — The  claimant  of  goods  taken  in  execution  must, 
in  order  to  succeed,  show  that  he  himself  has  some  title  to  or  interest  in 
the  goods  seized.  Therefore  where  the  evidence  shows  that  the  goods 
belonged  to  a  third  person  other  than  the  execution  creditor,  the  claim 
will  fail  {Bichards  v.  Jenkins,  1886,  18  Q.  B.  D.  451 ;  see  also  Came  v. 
Brice,  1840,  7  Mee  &  W.  183 ;  Green  v.  Rogers,  1845,  2  Car.  &  Kir.  148 ; 
Belcher  v.  Patten,  1848,  6  C.  B.  608 ;  Edward,s  v.  Fnglish,  1857,  26  L.  J. 
Q.  B.  193).  It  will,  however,  it  seems,  be  sufficient  for  the  claimant  to 
prove  that  he  has  a  mere  right  to  the  possession  of  the  goods  seized 
{Green  v.  Stevens,  1857,  2  H.  &  N.  146).  A  good  deal  will,  however,  in 
each  case  depend  on  the  form  of  the  issue  directed.  It  seems  that  if 
the  execution  debtor  be  in  possession  of  the  goods  at  the  time  the  sheriff 
seizes,  the  claimant  ought  to  be  the  plaintiff  in  the  issue,  that  the  onus 
of  proof  rests  upon  him  of  showing  that  he  has  a  title  to  the  goods  which 
justifies  his  intervention,  and  that  such  onus  can  only  be  satisfied  by 
proof  of  actual  title  in  himself  (Cababe  on  Interpleader,  3rd  ed.,  p.  78). 
Even  if,  however,  he  offer  primd  facie  evidence  of  such  title,  it  will  be 
open  to  the  execution  creditor  to  rebut  it,  by  showing  that  the  claimant 
has  in  fact  no  title,  as  by  setting  up  the  jus  tertii  {ibid.).  The  grantee 
of  a  bill  of  sale  has,  by  virtue  of  his  equity  of  redemption,  a  better 
right  to  the  goods  seized  than  the  execution  creditor  (  Usher  v.  Martin, 
1889,  24  Q.  B.  D.  272,  distinguishing  Bichards  v.  Jenkins,  supra).  The 
Court  is  bound  in  interpleader  to  recognise  equitable  rights  {Jennings  v. 
Mather,  [1902]  1  K.  B.  1).  After  a  receivership  order  had  been  made  in 
favour  of  a  judgment  creditor  of  a  foreign  company,  and  goods  of  the 
debtors  had  been  sold  and  paid  to  the  receiver  after  the  company  had 
gone  into  liquidation  abroad,  and  such  goods  were  claimed  by  the 
liquidators,  it  was  held  that  the  receivership  order  was  not  over-ridden 
by  the  liquidation  proceedings,  and  the  claimants  were  barred  (levasseur 
V.  Mason,  1891,  2  Q.  B.  73). 

Bight  of  Appeal  hy  Sheriff. — Though,  as  already  stated  on  an  earlier 
page,  a  summary  decision  in  an  interpleader  matter,  under  Order  57,  r.  8, 
is  final  and  conclusive  against  the  claimants  (r.  11 ;  C.  L.  P.  Act,  1860, 
s.  17),  it  has  not  this  effect  against  the  sheriff,  who  may  therefore  appeal 
{Smith  v.  Darlow,  1884,  26  Ch.  D.  605). 


INTERPLEADER  377 

Costs. — As  regards  costs,  if  the  execution  creditor  admits  the  title  of 
the  claimant,  and  gives  the  prescribed  notice  to  that  effect,  he  is  only 
liable  to  the  sheriff  or  officer  for  any  fees  and  expenses  incurred  prior  to 
the  receipt  of  the  notice  admitting  the  claim  (r.  16).  Where  the  claim 
is  either  withdrawn  or  admitted,  after  the  issue  of  the  interpleader,  but 
before  the  return-day,  the  judge  or  Master  may,  in  and  for  the  purposes 
of  the  interpleader  proceedings,  make  all  such  orders  as  to  costs,  fees, 
charges,  and  expenses  as  may  be  just  and  reasonable  (r.  17).  For  the 
present  practice  as  to  the  sheriffs  costs,  see  Smrle  y.Mattheios,  1883,  W.  N. 
176 ;  Goodman  v.  Blake,  1887,  19  Q.  B.  D.  77.  The  usual  order  with 
regard  to  sheriffs'  costs  is  that  they  be  paid  in  the  first  instance  by  the 
execution  creditor,  who  will  recover  them  over  against  the  claimant 
{Smith  v.  Darlmjj,  1884,  26  Ch.  D.  605  ;  Stem  v.  Tegtier,  1898, 1  Q.  B.  37). 
A  sheriff,  being  in  no  sense  a  party  to  the  interpleader  issue,  nor  a 
co-defendant,  cannot  be  ordered  to  pay  costs  in  interpleader  proceedings, 
and  if  erroneously  ordered  to  do  so,  his  proper  course  is  not  to  appeal, 
but  to  obtain  a  prohibition  (Temple  v.  Temple,  1894,  63  L.  J.  Q.  B.  556). 
On  the  other  hand,  he  has  been  held  entitled  to  his  costs  of  an  appeal 
from  the  County  Court  where  his  interest  in  the  appeal  was  one  of  costs 
(Trickett  &  Co.  v.  GirdlestoTie,  1897,  103  L.  T.  J.  81). 

Forms. — For  various  forms  in  sherifTs  interpleaders,  see  Cabab6  on 
Interpleader,  3rd  ed.,  pp.  180-190;  Merlin's  Law  aiul  Practice  of  Inter- 
pleader, pp.  181-191. 

(2)  Interpleader  hy  High  Bailiffs  and  other  Officers  in  the  County 
Court. — First,  q&  regards  the  original  jurisdiction  of  the  County  Courts 
in  such  matters.  It  is  provided  by  the  County  Courts  Act,  1888,  51  & 
52  Vict.  0.  43,  that— 

If  any  claim  shall  be  made  to  or  in  respect  of  any  goods  or  chattels  taken 
in  execution,  or  in  respect  of  the  proceeds  or  value  thereof,  by  any  person,  it 
shall  be  lawful  for  the  registrar,  upon  the  application  of  the  high  bailiff,  as 
well  before  as  after  any  action  brought  against  him,  to  issue  a  summons 
calling  before  the  Court  as  well  the  party  issuing  such  process  as  the  party 
making  such  claim,  and  the  judge  shall  adjudicate  upon  such  claim  and  make 
such  order  between  the  parties  in  respect  thereof  and  of  the  costs  of  the  pro- 
ceedings as  he  shall  think  fit,  and  shall  also  adjudicate  between  such  parties, 
or  either  of  them,  and  the  high  bailiff,  with  respect  to  any  damage  or  claim 
of  or  to  damages  arising  or  capable  of  arising  out  of  the  execution  of  such 
process  by  the  high  bailifi",  and  make  such  order  in  respect  theieof,  and  of  the 
costs  of  the  proceedings,  as  to  him  shall  seem  fit ;  and  such  orders  shall  be 
enforced  in  like  manner  as  any  order  in  any  action  brought  in  such  Court, 
and  shall  be  final  and  conclusive  as  between  the  parties,  and  as  between 
them  or  either  of  them  and  the  high  bailiff,  unless  the  decision  of  the  Court 
shall  be,  in  either  case,  appealed  from ;  and,  upon  the  issue  of  the  summons, 
any  action  which  shall  have  been  brought  in  any  Court  in  respect  of  such 
claim,  or  of  any  damage  arising  out  of  the  execution  of  such  process,  shall 
be  stayed  (s.  157). 

Notice  of  Claim. — A  claim  to  goods  taken  in  execution  must  be  in 
writing.  On  receipt  of  it  the  high  bailifi"  must  forthwith  send  notice  of 
it  to  the  execution  creditor  (County  Court  Rules,  1903  and  1904,  Order 
27,  r.  1  (1)).  He  must  also  send  notice  to  the  claimant  requiring  him 
to  make  deposit  or  give  security  in  accordance  with  sec.  156  of  the  County 
Courts  Act,  1888  {iMd.,  r.  1  (3)). 

If  the  execution  creditor  admits  the  claimant's  title,  and  gives  notice 
to  the  high  bailiff  within  four  days  after  receipt  of  the  notice  of  claim, 
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he  will  only  be  liable  to  the  high  bailiff  for  any  fees  for  possession  or 
expenses  incurred  by  him  prior  to  the  receipt  of  such  notice  (Order  27, 

Protection  to  High  Bailiff  where  Claim  Admitted.  —  Where  the 
execution  creditor  admits  the  claim  the  high  bailiff  may  withdraw  from 
possession,  and  apply  for  an  order  protecting  him  from  any  action.  Such 
application  must  be  in  writing,  and  three  clear  days'  notice  of  it  must  be 
given  to  the  claimant  (Order  27,  r.  2). 

Deposit  or  Security  hy  Claimant. — Where  the  execution  creditor  does 
not  admit  the  claim,  the  claimant  may  deposit  with  the  bailiff  either  the 
amount  of  the  value  of  the  goods  claimed,  such  value  to  be  fixed  by 
appraisement  in  case  of  dispute,  to  be  paid  by  such  bailiff  into  Court  to 
abide  the  decision  on  the  claim,  or  the  sum  which  the  bailiff  is  allowed 
to  charge  as  costs  for  keeping  possession  of  the  goods,  or  may  give 
security  for  the  value  of  the  goods.  In  default  the  high  bailiff  must 
sell  the  goods  and  pay  the  proceeds  into  Court  to  abide  the  decision 
(County  Courts  Act,  1888,  s.  156). 

A  sale  under  the  section  confers  a  good  title  on  the  purchaser  to  the 
goods  although  they  belonged  to  the  claimant  (Goodlock  v.  Cousins, 
[1897]  1  Q.  B.  558);  secus,  where  the  bailiff  sells  without  any  claim  being 
made;  for  such  a  sale,  not  being  made  under  the  section,  confers  no 
title  on  a  purchaser  against  the  true  owner  (Crane  v.  Ormerod,  [1903 J 
2  K.  B.  37);  nor  will  the  bailiff  be  protected  against  an  action  for 
damages  for  wrongful  conversion  (Jelks  v.  Hayivard,  1905,  2  K.  B.  460). 

The  bailiff  may,  if  no  deposit  has  been  made  or  security  given,  delay 
the  sale  until  the  claim  has  been  adjudicated  upon  (Order  27,  r.  7). 

Issue  of  Summmis  where  Claim  not  Admitted. — Where  the  execution 
creditor  does  not  admit  the  claim,  and  the  claimant  does  not  withdraw 
it,  the  high  bailiff  must  apply  for  an  interpleader  summons  to  be  issued 
(Order  27,  r.  3).  The  summons  is  issued  by  the  registrar  out  of  the  Court 
of  the  district  in  which  the  levy  was  made,  and  the  execution  creditor 
and  claimant  must  be  summoned  to  such  Court  {ibid.,  rr.  11,  12). 

Stay  of  Actions. — Upon  the  issue  of  the  interpleader  summons  any 
action  of  the  kind  designated  in  the  last  sentence  of  sec.  157  of  the  County 
Courts  Act,  1888  {supra),  may  be  stayed.  It  has  been  held,  however, 
that  this  provision  applies  only  as  between  the  execution  creditor,  the 
claimant,  and  the  high  bailiff,  or  one  of  them,  and  not  therefore  to  an 
action  against  a  purchaser  of  goods  from  the  high  bailiff  {Hills  v.  Renny, 
1880,  5  Ex.  D.  313). 

Abandonment  or  Admission  of  Claim. — The  claimant  may,  before  the 
return-day  of  the  summons,  file  notice  that  he  withdraws  his  claim, 
and  give  notice  of  such  withdrawal  to  the  execution  creditor,  or  the 
execution  creditor  may  file  an  admission  of  the  title  of  the  claimant^ 
and  give  notice  of  such  admission  to  the  claimant.  In  such  case  the 
goods  seized,  or  the  proceeds  of  sale,  or  the  money  paid  into  Court, 
will  be  dealt  with  as  if  the  claim  had  not  been  made,  or  the  execution 
had  been  withdrawn,  as  the  case  may  be,  and  the  judge  may  make 
all  just  and  reasonable  orders  as  to  costs,  fees,  charges,  and  expenses 
(Order  27,  r.  3), 

Particulars. — The  claimant  must,  four  days  at  least  before  the  return- 
day,  deliver  to  the  high  bailiff  or  leave  at  the  office  of  the  registrar 
two  copies  of  the  particulars  of  any  goods  or  chattels  alleged  to  be  the 
property  of  the  claimant,  and  of  the  grounds  of  his  claim,  or,  in  case  of 
a  claim  for  rent,  of  the  amount  thereof,  and  for  what  period  and  in 
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respect  of  what  premises  it  is  claimed  to  be  due.  One  copy  of  such 
particulars  must  be  sent  to  the  execution  creditor  by  the  high  bailifif. 
Any  money  paid  into  Court  under  the  execution  must  be  retained  by 
the  registrar  until  the  claim  has  been  adjudicated  upon.  By  consent  of 
the  parties,  or  by  direction  of  the  judge,  an  interpleader  claim  may  be 
tried  notwithstanding  this  rule  has  not  been  complied  with  (Order  27, 
r.  5). 

It  is  important  that  the  particulars  should  describe  with  accuracy 
the  title  under  which  the  claimant  lays  claim  to  the  goods.  See  on  the 
point  Ex  parte  Tanner,  1850,  19  L.  J.  Q.  B.  318;  E.  v.  Richards,  1851, 
20  L.  J.  Q.  B.  351 ;  B.  v.  Stapylt&n,  1851,  21  L.  J.  Q.  B.  8 ;  Hislop  v. 
MGeonje,  1851,  18  L.  T.  109 ;  Hardy  v.  Walker,  Ex  parte  M'Fee,  1853, 
9  Ex.  Rep.  261 ;  Churchward  v.  Coleman,  1866,  L.  R.  2  Q.  B.  18;  Richardson 
V.  Wright,  1875,  L.  R.  10  Ex.  367. 

The  judge  should  amend  the  particulars  if  they  are  insufficient,  so 
that  he  may  decide  on  the  merits  in  each  case  (Besivick  v.  Boj^ey,  1855, 
9  Ex,  Rep.  315).  He  is  not,  however,  bound  to  hear  a  case  on  insuffi- 
cient particulars  {R.  v.  Chilton,  1850,  15  Q.  B.  220).  If,  however,  he 
erroneously  decides  that  they  are  insufficient  the  High  Court  may  direct 
him  to  hear  the  claim  (Anntud  County  Court  Practice,  1907,  p.  399 ; 
Churchward  v.  Coleman,  1866,  L.  R.  2  Q.  B.  18;  R.  \.  Richards,  1851, 
20  L.  J.  Q.  B.  351).  In  all  cases,  however,  the  judge  is  bound  to  adjudicate 
at  some  time  upon  the  claim,  though  the  claimant's  particulars  are 
insufficient,  and  have  not  been  delivered  in  time  {Annual  CouiUy  Court 
Practice,  1907,  p.  399). 

Possession  Fees. — The  judge  upon  the  hearing  must  adjudicate  upon 
any  claim  of  the  higli  bailif!"  for  fees,  and  may,  if  he  shall  think  fit,  order 
the  same,  or  sucli  part  thereof  as  he  may  think  just,  to  be  paid  by  the 
claimant  or  the  execution  creditor  (Order  27,  r.  6). 

As  to  payment  of  the  fees  of  the  high  bailiff',  see  Merlin's  Law  and 
Practice  of  Interp)lcader,  p.  105). 

Claim  for  Damages  by  Claimant. — Where  the  claimant  claims 
damages  from  the  execution  creditor  or  from  the  high  bailiff'  in  respect 
of  seizure  of  the  goods,  he  must  in  the  particulars  of  his  claim  state  the 
grounds  upon  which  he  claims  damages  (Order  27,  r.  8). 

Claim  for  Damages  by  Execution  Crcditoi\ — Where  an  execution 
creditor  claims  damages  against  a  high  bailiff"  arising  out  of  the 
execution  of  any  process,  he  must  five  clear  days  at  least  before  the 
return-day  give  notice  in  writing  of  such  claim  to  the  registrar  and  to 
the  high  bailiff'  stating  the  grounds  and  amount  of  such  claim ;  and  he 
may  thereupon  apply  to  the  judge  at  tlie  hearing  of  the  interpleader 
summons  to  adjudicate  upon  such  claim  (Order  27,  r.  9). 

Any  claim  for  special  damages  resulting  from  the  seizure  should  be 
made  at  the  time  of  the  interpleader  proceedings,  as  no  subsequent 
action  in  respect  thereof  can  be  entertained  {Death  v.  Harrisan,  1871, 
40  L.  J.  Ex.  26).  As  to  a  claim  in  respect  of  a  seizure  made  in  good 
faith  without  misconduct,  see  London,  Chatham  and  Dover  Rly.  Co.  v. 
Cable,  1899,  80  L.  T.  119. 

Sale  of  Goods  Claimed  UTuler  a  Secunty. — Where  a  claimant  sets  up 
a  title  to  goods  seized  in  execution  under  a  bill  of  sale  or  otherwise  by 
way  of  security  for  debt,  a  sale  may  be  ordered  of  the  whole  or  part 
thereof,  and  the  proceeds  of  such  sale  may  be  directed  to  be  applied  in 
such  manner  as  may  be  just.  A  duplicate  of  the  order  must  be  delivered 
by  the  registrar  to  the  higli  bailiff",  who  will  thereupon  sell  the  goods, 
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and  pay  the  net  balance  into  Court,  and  such  balance  will  be  applied  by 
the  registrar  in  accordance  with  the  direction  contained  in  the  order 
(Order  27,  r.  13). 

The  order  may  be  made  although  the  execution  creditor  cannot 
contest  the  title  of  the  bill  of  sale  holder  {Miller  &  Co.  v.  Solomon,  [1906] 
2  K.  B.  91).  The  order  for  sale  may  be  made  upon  the  hearing  of  the 
interpleader  summons  (Scarlett  v.  Hanson,  1884,  12  Q,  B.  D.  213), 

A  secured  claimant  is  not  entitled  to  receive  out  of  the  balance  any 
sum  not  included  in  his  particulars  or  mentioned  in  the  order  (Hockey 
V.  Evans,  1887,  18  Q.  B.  D.  390). 

Order  on  Summons. — The  order  made  upon  the  hearing  of  the  inter- 
pleader summons  must  contain  directions  as  to  how  any  money  paid 
into  Court  in  the  proceedings  is  to  be  disposed  of  (Order  27,  r.  14). 

If-  an  interpleader  issue  is  decided  against  a  claimant,  and  the 
execution  creditor  takes  out  of  Court  the  money  deposited  in  Court  by  the 
claimant,  the  claimant  does  not  thereby  obtain  any  title  to  the  goods,  except 
as  against  the  execution  creditor ;  the  latter  cannot,  however,  retake  the 
goods  in  execution  (Haddow  v.  Morton,  [1894]  1  Q.  B.  563).  By  payment 
into  Court  a  claimant  acquires  no  property  in  the  goods,  and  if  they  are 
again  seized  by  a  different  creditor,  he  must  again  pay  the  full  value 
into  Court  as  the  condition  of  an  interpleader  issue  (Kotchie  v.  Golden 
Sovereigns,  Ltd.,  [1898]  2  Q.  B.  164). 

Appeal. — As  provided  by  sec.  157,  an  interpleader  order  is  "  final  and 
conclusive  as  between  the  parties,  and  as  between  them  or  either  of  them 
and  the  high  bailiff,  unless  the  decision  of  the  Court  shall  be  in  either 
case  appealed  from."  With  regard  to  an  appeal,  it  is  regulated  by 
sec.  120  of  the  County  Courts  Act,  1888,  and  lies  on  the  same  grounds 
as  in  other  cases.  Where  the  value  of  the  goods  claimed  does  not  exceed 
£20,  and  the  claimant  recovers  less  than  £20  damages,  there  is  no  right 
of  appeal  (Lumb  v.  Teal,  1889,  22  Q.  B.  D.  675).  In  cases  where  the 
value  of  the  goods  is  less  than  £20  there  may  be  an  appeal  by  leave  of 
the  judge.  A  claimant  cannot  appeal,  even  where  the  value  of  the  goods 
is  over  £20,  if  the  deposit  made  by  him  in  respect  of  the  goods  seized 
was  less  than  that  amount  (  White  v.  Milne,  1888,  58  L.  T.  225). 

Costs. — The  scale  applicable  is,  as  is  always  the  case,  determined  by 
the  subject-matter.  As  to  what  constitutes  the  "subject-matter"  in  an 
interpleader  proceeding,  it  means — (1)  in  the  case  of  a  claimant,  the 
amount  of  the  value  of  the  goods  his  claim  to  which  is  allowed,  plus  the 
amount  of  damage,  if  any,  adjudged;  (2)  in  the  case  of  an  execution 
creditor,  the  amount  of  the  value  of  the  goods  seized,  plus  the  amount 
of  the  damage,  if  any,  claimed;  and  (3)  in  the  case  of  a  high  bailiff, 
the  amount  of  the  damages  claimed  (County  Court  Rules,  1903,  1904, 
Order  53,  r.  15). 

Secondly,  as  to  the  derivative  jurisdiction  of  the  County  Courts  in 
interpleader  or  executions,  it  is  derived  from  sec.  17  of  the  Judicature 
Act,  1884,  47  &  48  Vict.  c.  61,  already  set  out  on  an  earlier  page.  The 
practice  under  this  section  is  governed  by  the  County  Court  Rules,  1903, 
1904,  Order  33,  rr.  9  et  seq.  The  costs  in  the  County  Court  are  in  the 
discretion  of  the  judge,  and  may  be  taxed  on  such  County  Court  scale 
as  the  judge  may  think  just  (r.  10b);  and  the  judge  may  order  that  the 
sheriff  shall  have  his  costs  of  the  interpleader  proceeding  in  the  High 
Court,  and  may  direct  by  which  party  the  said  costs  shall  be  paid  (r.  11). 
See  also,  generally,  as  to  practice  in  remitted  interpleaders,  Annual 
County  Court  Practice,  1907,  pp.  512-515. 
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(3)  Interpleader  Proceedings  hy  Serjeant-at-Mace  and  other  Officers  in 
the  Mayors  Court. — Interpleader  in  the  Mayor's  Court,  for  the  relief  of 
persons  generally,  has  already  been  described.  Where  the  remedy  is 
invoked  for  the  relief  of  the  serjeant-at-mace  in  execution  of  process 
against  goods,  the  law  and  practice  are  prescribed  by  the  following 
section  of  the  Mayor's  Court  of  London  Procedure  Act,  1857,  20  &  21 
Vict.  c.  clvii. : — 

When  any  claim  shall  be  made  to  or  in  respect  of  any  goods  or  chattels 
taken  or  intended  to  be  taken  in  execution  under  the  process  of  the  Court, 
or  to  or  in  respect  of  the  proceeds  or  value  thereof,  by  any  landlord  for  rent, 
or  by  any  person  not  being  the  party  against  whom  such  process  has  issued, 
it  shall  be  lawful  to  and  for  the  registrar  upon  application  of  the  serjeant-at- 
mace  or  any  of  his  officers,  made  before  or  after  the  return  of  such  process, 
and  as  well  before  as  after  any  action  brought  against  such  serjeant-at-mace 
or  any  of  his  officers,  to  issue  a  summons  calling  before  the  Court  as  well  the 
party  issuing  such  process  as  the  party  making  such  claim,  and  thereupon  any 
action  which  shall  have  been  brought  in  any  of  the  superior  Courts,  or  in  any 
local  or  inferior  Court  of  Record,  in  respect  of  such  claim,  shall  be  stayed,  and 
the  Court  in  which  such  action  shall  have  been  brought,  or  any  judge  thereof, 
on  proof  of  the  issue  of  such  summons,  and  that  the  goods  and  chattels  were 
so  taken  in  execution,  may  order  the  party  bringing  such  action  to  pay  the 
costs  of  all  proceedings  had  upon  such  action  after  the  issue  of  such  summons  ; 
and  the  said  Court  shall  thereupon  exercise  for  the  adjustments  of  such  claim, 
and  relief  and  protection  of  the  said  serjeant-at-mace,  or  any  of  his  officers, 
all  or  any  of  the  powers  and  authorities  hereinbefore  contained,  and  make 
such  rules  and  decisions  as  shall  appear  to  be  just,  according  to  the  cir- 
cumstances of  the  case ;  and  the  costs  of  all  such  proceedings  shall  be  in  the 
discretion  of  the  Court  (s.  35). 

As  has  already  been  seen,  when  treating  of  interpleader  in  the 
Mayor's  Court  by  stake-holders,  the  practice  in  that  Court  in  inter- 
pleader is  still  partly  regulated  by  various  sections  of  the  Common 
Law  Procedure  Act,  1860,  which  were  extended  to  the  Mayor's  Court 
by  Order  in  Council  of  November  20,  1863,  and  are  therefore  still 
applicable  by  virtue  of  sec.  7  of  the  repealing  statute  (46  &  47  Vict, 
c.  49). 

(4)  Interpleader  hy  Sheriffs  and  other  Officers  in  Bankruptcy. — It  has 
already  been  stated,  when  dealing  with  interpleader  by  stake-holders, 
that  a  Court  of  Bankruptcy  possesses,  by  virtue  of  sec.  102  of  the 
Bankruptcy  Act,  1883,  46  &  47  Vict.  c.  52,  full  power  to  decide  all 
questions  of  priorities,  and  all  other  questions  whatsoever,  whether  of 
law  or  of  fact,  which  may  arise  in  any  case  of  bankruptcy  coming 
within  the  cognisance  of  the  Court,  or  which  the  Court  may  deem  it 
expedient  or  necessary  to  decide  for  the  purpose  of  doing  complete 
justice  or  making  a  complete  distribution  of  property  in  any  such 
case.  With  regard  to  interpleader  by  a  sheriff,  a  very  few  words 
only  are  needed,  and  it  should  first  be  stated  that  the  word  "sheriff" 
in  the  Bankruptcy  Act,  1883,  includes  any  officer  charged  with  the 
execution  of  a  writ  or  other  process  (s.  168),  and  therefore  comprises 
officers  of  inferior  Courts  charged  with  analogous  duties  (Ex  parte 
Warren,  In  re  Hollaiul,  1885,  15  Q.  B.  D.  48;  54  L.  J.  Q.  B.  320), 
but  not  a  man  who  seizes,  keeps  possession  of,  and  sells,  the  goods  of 
a  judgment  debtor  by  a  direction  of  the  sheriff'  (Mather's  Sheriff  Laio^ 
2nd  ed.,  p.  451).  The  proper  mode  of  application  for  an  interpleader 
in  bankruptcy  by  a  sheriff  is  by  motion  {Ex  parte  Streeter,  In  re  Morris, 
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1881,  19  Ch.  D.  216),  as  prescribed  by  rule  27  of  the  General  Eules  in 
Bankruptcy.  On  such  motion  the  Court  has  power  to  make  an  inter- 
pleader order  {Exparte  Sherifi  of  Middlesex,  In  re  Buck,  1879,  10  Ch,  D. 
575;  Ex  parte  Streeter,  In  re  Morris,  1881,  19  Ch.  D.  216).  In  this 
connection  it  may  be  mentioned  that  sec.  1  of  the  Bankruptcy  Act, 
1890,  53  &  54  Vict.  c.  71,  provides  that,  in  determining  whether  an 
execution  debtor  has  committed  an  act  of  bankruptcy  within  that  section, 
the  period  between  the  issue  of  an  interpleader  summons  and  the  with- 
drawal of  the  sheriff,  on  the  final  disposal  of  the  summons,  is  to  be 
excluded  from  the  twenty-one  days  therein  mentioned.  An  inter- 
pleader order  obtained  by  a  sheriff  does  not  affect  the  title  of  the 
official  receiver  or  trustee  in  bankruptcy,  under  the  Bankruptcy  Act, 
1890,  s.  11,  par.  1,  to  goods  taken  in  execution  {In  re  Harrison,  Ex  -parte 
Sheriff  of  Essex,  [1893]  2  Q.  B.  111).  The  jus  tertii  cannot  be  set  up 
in  bankruptcy  to  defeat  the  execution  creditor's  claim  {Belcher  y.  Patten, 
1848,  6  C.  B.  608 ;  Anderson  on  Executions,  p.  263).  With  regard  to  a 
sheriffs  costs  of  execution,  where  bankruptcy  supervenes,  see  rules  118, 
119,  and  119a  of  the  General  Eules  in  Bankruptcy. 

[^Authorities. — All  the  principal  authorities  are  cited  in  the  text.] 

Interpretation. — Definition.— By  the  interpretation  of  a 
document  is  meant  the  act  of  ascertaining  what  intentions  the  writer 
intended  to  convey  to  the  reader  by  it,  or,  to  use  other  words,  what 
intentions  are  expressed  in  it. 

It  will  be  observed  that  this  definition  does  not  state  whether  in  any 
particular  case  the  reader  is  to  be  at  liberty  to  take  into  account  any 
expression  of  the  writer's  intentions  not  contained  in  the  document — all 
that  it  states  is  that,  for  the  purpose  of  interpreting  the  document,  such 
intentions  are  to  be  neglected. 

It  is  sometimes  said  that  to  interpret  a  document  we  must  ascertain 
the  intentions  of  the  writer.  There  is  an  ambiguity  in  the  word 
"  intentions."  As  thus  used,  it  may  mean  intentions  whether  expressed 
in  the  document  or  not,  or  only  those  intentions  which  are  expressed  in 
the  document.  The  latter  is  the  meaning  in  which  the  word  is  used 
in  the  above  definition.  In  other  words,  the  question  always  is,  "  What 
is  the  meaning  of  the  words  used  by  the  writer  ? "  not  "  What  did  the 
writer  mean  to  say?"  {Abbott  v.  Middleton,  1858,  7  H.  L.  C,  at  114; 
11  E.  E.  28;  GrcT/  v.  Fearson,  1857,  6  H.  L.  C.  106;  10  E.  E. 
1216). 

The  methods  of  ascertaining  the  intentions  of  the  writer  may  be 
laid  down  in  rules,  which  may  be  divided  into  two  classes — rules  of  law 
and  rules  of  construction. 

Eules  of  law  may  themselves  be  divided  into  three  classes : — 

First. — Those  which  state  what  is  to  be  interpreted,  which  includes 
the  question  whether  in  any  particular  case  evidence  of  intention  of  the 
writer  not  expressed  in  the  document  is  admissible.  Evidence  of  the 
latter  nature  is  called  "  direct  evidence  of  intention,"  or  "  evidence  to 
prove  intention  itself  as  an  independent  fact." 

Second. — Those  which  state  what  evidence  is  admissible  for  the 
purpose  of  ascertaining  the  meaning  of  the  words  employed  in  the 
document.  Such  evidence  may  be  "  intrinsic,"  i.e.  evidence  arising  from 
the  document  itself,  or  extrinsic,  sometimes  called  parol,  evidence,  i.e. 
evidence  which  is  not  intrinsic. 

Eules  of  this  class  are  the  only  rules  which  can  be  used  with  success 
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for  the  discovery  of  the  expressed  intentions,  and  accordingly  they  are 
used,  perhaps  unconsciously,  by  all  educated  laymen. 

Third. — ^A  few  miscellaneous  rules. 

The  nature  and  utility  of  rules  of  construction  will  be  considered 
hereafter. 

Rule  1. — Extrinsic  evidence  is  admissible  to  show  that  the  instru- 
ment is  not  binding  on  the  ground  of  personal  disability  of  the  parties, 
fraud,  mistake,  or  accident,  or  of  its  having  been  made  for  any  unlawful 
consideration,  such  as  to  compromise  a  felony  or  of  its  having  been 
executed  as  an  escrow,  subject  to  the  performance  of  a  condition 
precedent  which  has  not  been  fulfilled. 

In  cases  of  this  nature  the  evidence  is  admitted,  not  for  the  purpose 
of  changing  the  interpretation  of  the  instrument,  but  for  the  purpose  of 
showing  that  it  ought  not  to  be  interpreted  {Collins  v.  Blantem,  1767, 
2  Wils.  341). 

It  is  obvious  that  this  rule  does  not  apply  to  statutes. 

A  will  cannot  be  executed  as  an  escrow.  In  all  the  cases  where  a 
will  is  said  to  be  subject  to  a  condition  precedent  it  will  be  found  that 
the  condition  is  expressed  in  the  will  itself,  so  as  not  to  fall  under  this 
rule. 

Rule  2. — No  extrinsic  evidence  is  admissible  for  the  purpose  of 
contradicting,  varying  of,  or  adding  to  the  terms  of  an  instrument  iiiter 
partes,  or  a  will  (the  Countess  of  Rutland's  Case,  1602,  5  Eep.  26« ; 
Haynes  v.  Hare,  1791,  1  Black.  H.  659;  2  K.  R.  810;  Goss  v.  Nugent, 
1833,  5  Barn.  &  Adol.  65 ;  39  R  R.  392 ;  Leggott  v.  Barrett,  1880,  15 
Ch.  D.  309 ;  Ahhott  v.  Middleton,  1858,  7  H.  L  C.  68 ;  11  E.  R.  28 ;  Shore 
V.  Wilson,  1842,  9  CI.  &  Fin.  355 ;  8  E.  R  450 ;  57  R  R.  2 ;  New  London 
Credit  Syndicate  v.  Neale,  [1898]  2  Q.  B.  487). 

In  like  manner  no  evidence  of  the  proceedings  of  the  commissioners 
on  whose  report  a  statute  is  founded  (Salkeld  v.  Johnson,  1846,  2  C.  B. 
749 ;  Bwart  v,  Williams,  1854,  3  Drew.  21 ;  61  E.  R  808),  or  of  the 
proceedings  in  Parliament  (M.  v.  Hertford  College,  1878,  3  Q.  B.  D.  693 ; 
Richards  v.  Machride,  1882,  8  Q.  B.  D.  119),  is  allowed  to  contradict, 
vary,  or  add  to  the  terms  of  a  statute. 

First  Exception. — Where  an  uistrument  bears  no  date,  or  an  impossible 
or  inaccurate  date,  evidence  is  admissible  to  prove  the  date  of  execution 
(Co.  Litt.  6a;  Shep.  Touch.  55;  Goddard's  Case,  2  Rep.  46;  76  E.  R. 
396;  JDodson  v.  Kayes,  1610,  Yelv.  193;  Hall  v.  Cazenove,  1804,  4  East, 
477;  7  R  R  611 ;  Ramljield  v.  Randfeld,  1860,  6  Jur.  N.  S.  901). 

At  common  law  where  no  specific  date  was  mentioned  in  an  Act  of 
Parliament  as  the  date  from  which  it  was  to  take  effect,  it  took  effect 
from  the  first  day  of  the  session  in  which  it  was  passed  (Latless  v. 
Holmes,  1792,  4  T.  R.  660).  But  since  April  8,  1793,  the  commence- 
ment of  the  day  indorsed  on  the  Act  as  the  date  of  its  receiving  the 
royal  assent  is  the  date  from  which  it  takes  effect,  unless  the  Act 
contains  a  statement  to  the  contrary  (I'omlinson  v.  Bullock,  1879, 
4  Q.  B.  D.  230). 

Second  Exception. — Extrinsic  evidence  may  be  used  to  correct  an 
erroneous  or  imperfect  name  or  description  of  a  party  to  a  deed  (Shep. 
Touch.  233  ;  Co.  Litt.  3a;  Dr.  Ayray's  Case,  11  Rep.  18,  at  p.  21a;  Evers 
V.  Strickland,  1  Bulstr.  21). 

Third  Exception. — If  the  consideration  is  stated  inaccurately,  or  is  not 
stated,  or  if  part  only  of  the  consideration  is  stated,  extrinsic  evidence 
is  admissible  to  prove  the  true  consideration  so  as  it  be  not  inconsistent 
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with  the  consideration  expressed  in  the  document  (Shep.  Touch.  510 ; 
Mildmay's  Case,  1584,  1  Eep.  176a;  76  E.  R  383;  Cliff(rrd  v.  Turrell, 
1828,  1  Y.  &  C.  0.  149 ;  62  E.  E.  26 ;  57  E.  E.  275 ;  s.c.  on  Ap.  9  Jur. 
633 ;  Re  Holland,  Gregg  v.  Holland,  [1902]  2  Ch.,  at  358). 

Rule  3. — Evidence  of  admissions  made  by  a  party  to  or  a  person 
claiming  under  an  instrument  as  to  the  meaning  of  it,  or  of  his  conduct 
after  the  execution  of  the  instrument,  cannot  be  received  to  alter,  vary, 
or  add  to  the  terms  of  it  {Doe  d.  Norton  v.  Webster,  1841,  12  Ad.  &  E. 
442;  54  E.  E.  597;  Clifton  v.  Walmesley,  1794,  5  T.  E.  564;  Simpson  v. 
Margitson,  1848,  11  Q.  B.  23;  Clavell  v.  Littleton,  Fin.  Free.  305). 

This  rule  does  not  apply  to  ancient  documents,  for  reasons  which 
will  appear  in  the  discussion  of  Eule  13. 

Rule  4. — If  the  transaction  is  expressed  in  several  instruments  they 
must  be  construed  together  as  explanatory  of  each  other,  and  that 
whether  they  are  executed  simultaneously  or  not  {Hopqood  v.  Ernest, 
1859,  3  De  G.,  J.  &  S.  116 ;  46  E.  E.  581 ;  Lord  Cromwel's  Case,  2  Eep. 
696;  76E.  E.  574). 

If  the  instruments  do  not  refer  to  each  other,  evidence  is  admissible 
to  show  that  they  relate  to  the  same  transaction  {Lord  Cromvjel's  Case, 
2  Eep.  695 ;  Thompson  v.  Webster,  1860,  4  De  G.  &  J.  600 ;  45  E.  E.  233 ; 
s.c.  in  Dom.  Pro.  7  Jur.  K  S.  531 ;  Smith  v.  Chadivick,  1882,  20  Ch.  D. 
62).  It  must,  however,  be  remembered  that  in  this  case  the  transaction 
may  offend  against  the  Statute  of  Frauds  or  some  other  statute  {Peek 
V.  North  Staffordshire  Ely.  Co.,  1863,  10  H.  L.  C.  473;  11  E.  E.  1109) 
requiring  the  transaction  to  be  reduced  into  writing,  as  it  partly  depends 
upon  the  parol  evidence  connecting  the  instruments. 

In  like  manner,  several  statutes  in  'pari  materid,  though  made  at 
different  times,  or  even  expired,  whether  referring  to  each  other  or  not, 
must  be  taken  and  construed  together  as  one  system  and  as  explanatory 
of  each  other  {B.  v.  Loxdale,  1758, 1  Burr.,  at  447  ;  Smith  v.  Brown,  1871, 
L.  E.  6  Q.  B.  729 ;  Murray  v.  Bast  India  Co.,  1821,  5  Barn.  &  Aid.,  at 
215 ;  24  E.  E.  325 ;  Be  Brail,  Bx  parte  Norton,  [1893]  2  Q.  B.,  at  384). 

Rule  5. — Extrinsic  evidence  of  custom  or  usage  is  admissible  to  add 
to  the  provisions  expressed  in  the  instrument  other  provisions  which  are 
not  inconsistent  with  it. 

This  rule  depends  upon  the  principle  that  the  parties  must  have 
been  supposed  not  to  have  expressed  the  whole  of  the  contract  by  which 
they  intended  to  be  bound,  but  to  have  contracted  with  reference  to  the 
known  usage.  The  contract  is  in  fact  partly  expressed  and  partly 
implied,  and  the  effect  of  the  terms  introduced  by  usage  is  the  same 
as  if  they  were  expressed  in  the  instrument  {Hutton  v.  Warren,  1836, 
1  Mee.  &  W.  475 ;  46  E.  E.  368 ;  Broivne  v.  Bijrne,  1849,  3  El.  &  Bl.  715 ; 
Heyworth  v.  Knight,  1864,  17  C.  B.  K  S.  298). 

This  rule,  it  will  be  observed,  applies  to  implied  additional  provisions, 
and  must  be  carefully  distinguished  from  those  cases  where  extrinsic 
evidence  is  admitted  to  show  that  the  usage  of  the  trade  or  business 
has  affixed  particular  meanings  to  the  words  expressed  in  the  instrument. 
The  distinction  is  clear.  The  rule  under  consideration  says  that  under 
certain  circumstances  we  are  at  liberty  to  add  additional  provisions  to 
those  contained  in  the  instrument,  while  the  rule  referred  to  says  how 
we  are  to  determine  the  meanings  of  the  words  contained  in  it. 

It  need  hardly  be  said  that  the  rule  does  not  apply  where  one  of 
the  parties  to  the  instrument  is  ignorant  of  the  usage,  at  all  events 
where  it  is  not  the  usage  of  all  the  persons  engaged  in  the  trade,  but 
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only  of  some  of  them  {Gahay  v.  Lloyd,  1825,  3  Barn.  &  Cress.  793;  27  R.  R. 
486 ;  RoUtison  v.  Mollett,  1875,  L.  R.  7  H.  L.  802 ;  Johnson  v.  Baylton, 
1881,  7  Q.  B.  D.  438 :  Perry  v.  Barnett,  1885,  15  Q.  B.  D.  388). 

Rule  6. — Where  part  only  of  the  transaction  is  expressed  in  an 
instrument,  a  collateral  verbal  contract,  which  is  not  inconsistent  with 
the  instrument,  may  be  proved  by  extrinsic  evidence  (Erskine  v,  Adeane, 
1873,  L.  R.  8.  Ch.  756 ;  Morgan  v.  Grijith,  1871,  L.  R.  6  Ex.  70 ;  Harris  v. 
Bickett,  1859,  4  H.  &  N.  1). 

A  case  of  this  nature  is  not  repugnant  to  rule  2,  because  the  verbal 
agreement  is  collateral  to  that  expressed  in  the  instrument ;  in  other 
words,  the  intentions  expressed  in  the  instrument  have  their  full  eflect, 
and  are  not  interfered  with  or  modified  by  the  verbal  contract. 

Rule  7. — If,  owing  to  a  rule  of  law,  an  instrument  cannot  take  effect 
in  the  matter  intended,  it  will,  if  possible,  be  interpreted  so  as  to  take 
effect  in  some  other  manner  which  will  carry  the  expressed  intentions 
into  effect  (Co.  Litt.  42a;  Goodtitle  d.  Edwards  v.  Bailey,  1777,  2  Cowp. 
600). 

Examples. — A  deed  intended  to  operate  as  a  charter  of  seisin,  which 
failed  to  transfer  the  freehold  for  want  of  livery,  was  held  to  take  effect 
as  a  deed  of  grant,  as  the  land  was  in  the  possession  of  a  tenant  for 
years  (Doe  d.  Were  v.  Cole,  1827,  7  Barn.  &  Cress.  243).  An  easement 
has  been  created  by  a  covenant  that  the  covenantee  should  enjoy  it 
{Holms  V.  Seller,  3  Lev.  305).  Many  cases  have  occurred  where  a 
power  has  been  exercised  by  the  donee  of  the  power,  purporting  to 
dispose  of  the  property,  subject  to  the  power  without  purporting  to 
exercise  the  power  (see  Brodrick  v.  Broion,  1854,  1  Kay  &  J.,  at  332 ; 
69  E.  R.  484). 

We  proceed  to  discuss  the  application  of  extrinsic  evidence  to  the 
determination  of  the  meaning  of  the  words  employed. 

Almost  every  word  is  susceptible  of  more  than  one  meaning ;  the 
question  for  the  interpreter  is,  In  which  of  these  meanings  was  the 
word  employed  ? 

Rule  8. — Where  the  meanings  of  the  words  used  in  a  document  are 
in  their  primary  meanings  unambiguous  {Cholmondeley  v.  Clinton,  1817, 
2  Mer.,  at  p.  344  ;  35  E.  R.  905 ;  16  R.  R.  167),  and  when  such  meanings 
are  not  excluded  by  the  context  {ibid.,  2  Jac.  &  W.,  at  80 ;  37  E.  R.  555), 
and  are  sensible  with  respect  to  the  circumstances  of  the  parties  at  the 
time  of  execution  {ibid.,  2  Mer.  344),  such  primary  meanings  must  be 
taken  to  be  those  in  which  the  words  were  used. 

Rule  9. — Extrinsic  evidence  of  the  circumstances  of  the  parties  is 
admissible  for  the  purpose  of  determining  the  primary  meanings  of  the 
words  employed,  and  for  no  other  purpose  whatsoever. 

By  primary,  sometimes  called  literal,  meaning  is  not  necessarily 
meant  the  primary  etymological  meaning,  but  either  the  meaning  in 
which  the  words  were  usually  employed  at  the  time  when  the  instru- 
ment was  executed  by  persons  of  the  class  to  which  the  parties  belonged, 
or  the  meanings  in  which  they  must  have  been  used  having  regard  to 
the  circumstances  of  the  parties  at  the  time  of  execution,  or  lastly,  the 
meaning  which  the  parties  were  in  the  habit  of  affixing  to  the  words. 

For  example,  clergymen  and  lawyers  are  persons  belonging  to  different 
classes,  they  habitually  use  some  words,  such  as  "  prayer,"  "  conversion," 
or  "  will,"  in  different  meanings ;  and  in  interpreting  sermons  by  a 
clergyman,  we  should  properly  affix  to  these  words  meanings  different 
to  those  which  we  should  affix  to  them  if  used  in  the  opinion  of  a  lawyer. 
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But  if  the  clergyman  said  that  he  had  executed  his  will,  the  context 
would  show  that  he  did  not  use  the  word  "  will "  in  the  meaning  in 
which  it  is  generally  used  by  a  clergyman ;  and  if  it  appeared  that 
he  had  really  executed  his  will,  the  circumstances  would  show  that 
he  used  the  word  referring  to  a  certain  instrument.  It  sometimes 
happens  that  a  person  habitually  employs  a  word  incorrectly,  as,  for 
instance,  where  he  calls  a  person  by  a  nickname ;  in  this  case  it  is  clear 
whom  he  means  when  he  uses  the  nickname. 

Evidence  is  therefore  admissible  to  prove — (1)  the  class  to  which 
the  writer  belonged,  and  the  meanings  habitually  attached  to  the  words 
employed  by  members  of  that  class ;  (2)  the  circumstances  under  which 
the  document  was  written ;  (3)  the  meaning  in  which  the  word  was 
habitually  used  by  the  writer. 

On  the  other  hand,  evidence  that  the  writer  employed  the  words 
in  a  special  meaning  is  not  admissible,  as  this  would  be  interpreting  his 
intentions  as  expressed  in  the  document,  together  with  intentions  not 
expressed  in  it. 

See  these  rules  explained  and  classified  in  Shore  v.  Wilson,  1839, 

9  CI.  &  Ein.  355 ;  8  E.  E.  450 ;  57  E.  E.  2.  As  to  the  application  of 
the  rule  as  to  circumstances  to  statutes,  see  HeTidon's  Case,  3  Eep., 
at  76. 

It  may  happen  where  the  instrument  is  a  contract  that  the  primary 
meaning  in  which  the  words  were  used  by  one  party  differs  from  that 
in  which  they  were  used  by  the  other;  in  this  case  the  parties  were 
not  ad  idem,  and  the  contract  is  void  {Raffles  v.  Wichelhaus,  1864, 
2  H.  &  C.  906 ;  Higginson  v.  Clowes,  1808,  15  Ves.  516 ;  33  E.  E.  850 ; 

10  E.  E.  112). 

It  follows  from  Eule  8  that — 

Rule  10. — The  primary  meaning  of  a  technical  word  in  an  instru- 
ment relating  to  the  art  or  'science  to  which  it  belongs  is  its  technical 
meoximg  {Roddy  v.  Fitzgerald,  1857,  6  H.  L.  C.  823;  10  E.  E.  1518; 
Laird  v.  Briggs,  1882,  19  Ch.  D.  22). 

As  a  corollary  from  the  last  rule  we  have  the  following : — 

Rule  11. — In  constructing  a  usual  mercantile  contract,  the  question 
is,  In  what  sense  have  the  terms  been  used  in  similar  contracts  ?  In 
the  case  of  an  unusual  contract,  Have  the  terms  acquired  any,  and  what, 
peculiar  meaning  in  general  mercantile  language  or  in  the  particular 
trade  ?  {Lewis  v.  Marshall,  1845,  7  Man.  &  G.  745 ;  66  E.  E.  777 ;  Myers 
V.  Sari,  1849,  3  El.  &  El.  306). 

Where  a  document  is  ancient,  the  difficulty  of  obtaining  evidence 
as  to  the  primary  meanings  of  the  words  may  be  insuperable ;  in  this 
case  we  have  to  employ  the  two  next  rules. 

Rule  12. — In  interpreting  an  ancient  document  evidence  is  admis- 
sible of  "contemporaneous"  interpretation,  i.e.  of  the  interpretation 
placed  on  it  by  persons  who  live  at,  or  at  a  time  not  remote  from, 
the  time  of  writing  (2nd  Lnst.  136 ;  A.-G.  v.  Parker,  1747,  3  Atk.  577 ; 
26  E.  E.  1132;  Drummond  v.  A.-G.,  1849,  2  H.  L.  C,  at  861,  863; 
9  E.  E.  1312). 

This  is  sometimes  incorrectly  called  the  interpretation  placed  on  the 
document  by  contemporaneous  usage.  "  Usage  "  implies  duration,  and 
it  is  a  rule  that — 

Rule  13. — In  interpreting  an  ancient  document  evidence  of  the 
usage  under  it  is  admissible  to  explain  any  obscurity  as  ambiguity,  but 
not  to  contradict  its  clear  and  unambiguous  terms. 
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By  usage  is  meant  the  acts  habitually  done  with  reference  to  some 
particular  matter  during  a  long  period,  and  when  such  acts  have  been 
done  by  persons  purporting  to  act  under  a  document,  they  afford  the 
best  possible  evidence  as  to  the  interpretation  which  those  persons 
placed  upon  it.  Occasional  deviations  from  the  regular  course  will  not 
negative  the  existence  of  a  consistent  usage,  for  "it  follows  almost 
necessarily  from  the  imperfection  and  irregularity  of  human  nature 
that  a  uniform  course  is  not  preserved  during  a  long  period."  A  little 
change  is  made  from  time  to  time  through  ignorance  or  other  causes ; 
and  when  by  the  lapse  of  years  the  evidence  is  lost  which  would  explain 
such  irregularities,  we  must  not  too  hastily  assume  that  the  received 
construction  is  therefore  incorrect  (see  R.  v.  Archdall,  1838,  8  Ad.  &  E. 
288 ;  47  E.  E.  583). 

Even  evidence  of  modern  usage  is  admissible  {Beaufort  v,  Sioansea, 
1849,  3  Ex.  Eep.  425;  77  E.  E.  677;  Corporation  of  Hastings  v.  Ivall, 
1874,  L.  E.  19  Eq.  581).  This  rule  applies  to  statutes  {Ihcnhar  v.  Rox- 
burghe,  1835,  3  CI.  &  Fin.  335 ;  6  E.  E.  1462 ;  NeUl  v.  Devonshire,  1882, 
S  App.  Cas.  156 ;  Clyde  Navigation  v.  Laird,  1883,  8  App.  Cas.  658). 

Of  course  this  rule  does  not  apply  where  the  construction  is  clear 
without  it  (Sadlier  v.  Biggs,  1854,  4  H.  L.  C.  458 ;  10  E.  E.  531). 

It  sometimes  happens  that  the  writer  adopts  the  language  of  an 
earlier  document ;  in  this  case  the  question  arises,  Are  we  to  interpret 
the  words  having  regard  to  the  circumstances  of  the  writer  after  earlier 
or  later  documents  ?  We  must  draw  a  distinction  between  private  and 
public  documents,  as  if  the  earlier  document  is  private  it  is  not  certain 
that  a  person  perusing  the  later  document  will  have  access  to  or  even 
know  of  the  existence  of  the  earlier  document,  and  it  is  impossible  to 
suppose  that  the  interpretation  of  the  later  document  is  intended  to 
depend  upon  a  fact  which  is  uncertain.  We  arrive  therefore  at  the 
following  rule. 

Rule  14. — The  primary  meanings  of  the  words  in  an  adopted  private 
•document  must  be  ascertained,  having  regard  to  the  circumstances  of 
the  person  adopting  them  at  the  time  of  adoption. 

The  case  of  an  adopted  public  document,  as,  for  example,  a  statute 
or  a  common  form  used  by  conveyancers,  is  different.  In  a  case  of  this 
nature  the  adopted  document  has  been  often  interpreted,  and  it  some- 
times happens  that  by  usage  a  special  meaning  is  placed  on  the  words 
in  it,  which  is  not  necessarily  the  same  as  that  which  they  bore  at  the 
time  when  it  was  written,  or  that  which  they  would  have  borne  if  used 
by  the  person  adopting  them  in  an  original  composition.  This  meaning 
is  sometimes  called  the  "  popular  "  meaning.  The  presumption  is  very 
strong  that  the  person  adopting  the  earlier  document  uses  the  words  in 
their  popular  meaning. 

Rule  15. — The  primary  meaning  of  the  words  in  an  adopted  public 
document  referring  to  the  same  subject  is  their  popular  meaning. 

"  When  once  certain  words  in  an  Act  of  Parliament  have  received 
judicial  construction  in  one  of  the  superior  Courts,  and  the  legislature 
has  repeated  them  in  a  subsequent  statute,  I  conceive  that  the  legis- 
lature must  be  taken  to  have  used  them  according  to  the  meaning  which 
a  Court  of  competent  jurisdiction  has  given  to  them  "  (per  James,  L.J., 
Ux  parte  Campbell,  1870,  L.  E.  5  Ch.,  at  p.  706 ;  see  also  Greaves  v. 
Tofeld,  1880,  14  Ch.  1).,  at  p.  571 ;  Clark  v.  Wallmd,  1883,  52  L.  J. 
^.  B.  322;  Barlmv  v.  Teal,  1885,  15  Q.  B.  D.,  at  p.  405). 

The  practice  of  conveyancers  as  to  the   construction  of  common 
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forms  is  of  authority  (Smith  v.  Doe  d.  Jersey,  1821,  2  Brod.  &  B.,  at 
p.  599 ;  Heelis  v.  Blain,  1864,  18  C.  B.  K  S.,  at  p.  108 ;  Howard  v. 
Diecane,  1  T.  L.  R  87;  In  re  Ford  and  Hill,  1876,  10  Ch.  D.  370), 
though  it  is  not  conclusive  {Anson  v.  Fatter,  13  Ch.  D.,  at  143 ;  In  re 
Athill,  1881,  16  Ch.  D.,  at  223). 

The  rules  for  the  application  of  intrinsic  evidence  are  the  follow- 
ing :— 

Rule  16. — Where  the  primary  meanings  of  the  words  are  excluded 
by  the  context,  we  must  affix  to  them  such  other  meanings  as  they  can 
properly  bear  as  will  enable  us  to  collect  consistent  intentions  from  the 
whole  instrument. 

See  Shep.  Touch.  87;  Throckmerton  v.  TracTj  1555,  1  Plowd.  161; 
75  E.  K.  222;  Hume  v.  Bundell,  1824,  2  Sim.  &  St.  177;  57  E.  E.  311 ; 
and  see  cases  cited  in  Cholmondeley  v.  Clinton,  1820,  2  Jac.  &  W.  11, 
12,  89 ;  37  E.  K.  527 ;  22  K.  E.  84. 

Rule  17. — The  context  may  show  that  words  ought  to  be  omitted, 
supplied,  or  transposed,  or  that  false  grammar  or  incorrect  spelling 
ought  to  be  corrected. 

See  as  to  supplying  words,  Coles  v.  Hulm.e,  1828,  8  Barn.  &  Cress. 
568 ;  32  E.  E.  486 ;  lord  Saye  and  Sele's  Case,  1711,  10  Mod.  40 ;  In  re 
Daniel's  Settlement,  1875,  1  Ch.  D.  374;  rejecting  words,  Strickland 
V.  Maxwell,  1834,  2  C.  &  M.  539;  Wilson  v.  Wilson,  1847,  15  Sim.  487; 
60  E.  E.  708;  74  E.  E.  128;  Stone  v.  Corporation  of  Yeovil,  1876, 
1  C.  P.  D.  701;  transposing  words,  Co.  Litt.  217  h  (Fenton  v.  Fenton, 
1  Dr.  &  Wal.  66) ;  as  to  correcting  grammar,  Shep.  Touch.  55,  87  {Earl 
of  Shrewsbury's  Case,  1610,  9  Eep.  47  J),  spelling,  2  Eolle,  Ahr.,  pp.  146 
et  seq.,  tit.  "  Obligation." 

The  case  where  the  context  shows  that  words  ought  to  be  omitted 
must  be  distinguished  from  those  cases  where  they  have  to  be  disre- 
garded as  offending  against  a  rule  of  law,  as  in  Bradley  v.  Peixoto,  1797^ 
3  Ves.  324;  30  E.  E.  10,  34;  4  E.  E.  7;  Holmes  v.  Godson,  1856, 
8  De  G.,  M.  &  G.  152 ;  44  E.  E.  347 ;  In  re  Machu,  1882,  21  Ch.  D.  838;. 
Corhett  v.  Corhett,  1889,  14  P.  D.  7. 

The  question  as  to  what  construction  is  to  be  placed  on  an  instru- 
ment where  the  adoption  of  the  primary  meanings  of  the  words  leads- 
to  absurd  consequences  is  by  no  means  clear.  In  some  cases  we  can 
modify  these  meanings  by  the  context,  and  thus  obtain  a  reasonable 
meaning ;  but  if  we  cannot  do  so  we  must  retain  the  primary  meanings 
{Hume  V.  Bundell,  1824,  2  Sim.  &  St.,  at  p.  177 ;  57  E.  E.  311 ;  Laird  v. 
Tobin,  1  Mol.,  at  p.  547;  Alley  v.  Dale,  1852,  11  C.  B.,  at  p.  391 ;  Biver 
Wear  Commissioners  v.  Adamson,  1877,  2  App.  Cas.,  at  pp.  775,  776). 

The  miscellaneous  general  rules  of  law  are  the  following : — 

Rule  18. — A  clause  which  merely  states  that  which  the  law  implies 
has  no  effect  (Co.  Litt.  205a,  224&;  2nd  Inst.  365;  Boroughe's  Case, 
1595,  4  Eep.  73&;  1536,  Dy.  19&,  pi.  115;  Browne  v.  Dunnery,  1617,. 
Hob.  208). 

Rule  19. — "Designatio  unius  est  exclusio  alterius"  (Co.  Litt.  210a). 
"Semper  expressum  facit  cessare  tacitum"  (Co.  Litt.  1835,  210a).  See 
Aspdin  V.  Austin,  1844,  5  Q.  B.  684 ;  Mrth  Stafford  Bly.  Co.  v.  Ward, 
1868,  L.  E.  3  Ex.  177. 

Rule  20. — Where  there  are  two  repugnant  clauses,  the  first  in  a 
deed  and  the  second  in  a  will  shall  prevail  {Doe  d.  Leicester  v.  Biggs, 
1809,  2  Taun.  113 ;  11  E.  E.  533).  It  will  be  found  that  in  many  of  the 
cases  in  which  the  rule  appears  to  have  been  applied  the  true  reason  for 
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rejecting  the  clause  was  that  it  was  inconsistent  with  the  rest  of  the 
instrument  (see  per  Wilde,  C. J.,  in  Walker  v.  Giles,  1849,  6  C.  B.  702 ; 
77  E.  R.  425). 

There  is  some  confusion  between  inaccurate  and  ambiguous  descrip- 
tions. An  inaccurate  description  is  one  that  does  not  exactly  fit  any 
person  or  thing,  as  "  A.'s  freehold  house  in  London,"  where  the  only 
house  that  A.  has  in  London  is  of  copyhold  tenure. 

An  ambiguous  description  is  one  that  equally  fits  two  persons  or 
things,  as  "  my  nephew  Tom,"  where  I  have  two  nephews  called  Tom. 

There  are  two  classes  of  ambiguities  called  "  patent "  and  "  latent." 
A  patent  ambiguity  is  where  the  ambiguity  is  apparent  on  the  face  of 
the  instrument,  as,  for  example,  a  gift  in  a  will  "  to  my  nephew  Tom  or 
John."  Here  apparently  the  testator  is  uncertain  whom  he  intended 
to  benefit.  Evidence,  either  extrinsic  or  intrinsic,  admissible  under  our 
rules  may  clear  up  the  ambiguity,  as,  for  instance,  by  proving  that  Tom 
and  John  were  two  names  by  which  the  same  person  was  known.  See 
Ambiguity. 

Rule  21. — Where,  after  the  application  of  extrinsic  and  intrinsic 
evidence  to  determine  the  meanings  of  the  words,  and  after  applying 
such  of  the  miscellaneous  general  rules  as  are  applicable,  there  remains 
a  patent  ambiguity,  the  instrument  is  void  for  uncertainty  (Shep.  Touch. 
251 ;  Bac.  Elcm.,  r.  23 ;  Pcarce  v.  Watts,  1875,  L.  R.  20  Eq.  492),  and  no 
direct  evidence  of  intention  is  admissible  to  explain  the  ambiguity 
(Altham's  Case,  1610,  8  liep.  1556;  77  R  R.  710;  Shore  v.  Wilson, 
1839,  9  CI.  &  Fin.,  at  pp.  555,  565 ;  8  E.  R.  450 ;  57  R.  R.  2 ;  Clai/ton  v. 
mtffod,  1844,  13  Mee.  &  W.,  at  p.  200 ;  67  R.  R.  560).  Sometimes  the 
ambiguity  may  be  cured  by  the  election  of  one  of  the  parties  (Vin.  Abr., 
"Grants"  (H)  5;  Mervyn  v.  Lyds,  1553,  Dy.  91a;  Shep.  Touch.  251; 
Hungerford's  Case,  1585,  1  Leon.  30 ;  74  E.  R.  28). 

A  latent  ambiguity,  often  called  an  "  equivocation,"  is  not  apparent 
to  a  person  perusing  the  instrument,  till,  on  the  application  of  extrinsic 
evidence  of  circumstances,  he  discovers  that  a  description  which  appears 
to  apply  only  to  only  one  person  or  thing  really  fits  equally  more  than 
one  person  or  thing. 

Rule  22. — Intrinsic  evidence  is  admissible  for  the  purpose  of  deter- 
mining which  of  several  persons  or  things  described  by  an  equivocal 
description  is  intended. 

Rule  23. — When,  after  the  employment  of  all  the  preceding  rules  to 
the  interpretation  of  the  document,  there  remains  an  equivocation, 
extrinsic  evidence  of  what  was  passing  in  the  minds  of  the  parties  to  the 
instrument  at  the  time  of  execution  is  admissible  for  the  purpose  of 
determining  which  of  the  persons  or  things  was  meant  by  the  equivocal 
description,  or,  in  other  words,  "  direct  evidence  of  intention  is  admis- 
sible "  {Lord  Cheney's  Case,  1591,  5  Rep.  686 ;  77  E.  R.  158;  Altham's  Case, 
1610,  8  Rep.  1556;  77  E.  R.  710;  StHiujcr  v.  Gardiner,  1859,  27  Beav. 
35 ;  54  E.  R.  14 ;  Clayton  v.  Nugent,  1844,  13  Mee.  &  W.,  at  p.  200 ; 
67  R.  R.  560). 

The  reader  is  warned  against  a  very  common  confusion  as  to  the 
employment  of  "  parol,"  i.e.  "  extrinsic,"  evidence.  Many  dicta  will  be 
found  that  parol  evidence  is  not  admissible  to  resolve  a  patent  am- 
biguity, but  that  it  is  admissible  to  resolve  an  equivocation.  In  cases 
of  this  nature,  by  parol  evidence  is  meant  direct  evidence  of  intention, 
and  it  is  not  intended  that  extrinsic  evidence,  under  rule  9,  is  inadmiss- 
ible for  the  purpose  of  ascertaining  the  meaning  of  the  words  employed. 
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The  rules  as  to  inaccuracies  are  the  following : — 

Rule  24. — Where  a  description  as  a  whole  fits  no  object,  but  part  of 
it  accurately  fits  an  object,  the  rest  of  the  description  may  be  rejected 
(Shep.  Touch.  247),  but  if  neither  the  whole  nor  any  part  fits  an  object, 
the  instrument  or  clause  is  void  for  uncertainty  (1537,  Dy.  15  &,  pi.  81 ; 
73  E.  R.  176). 

Rule  25. — Where  the  part  of  the  description  which  gives  certainty 
applies  to  more  than  one  object,  we  have  a  case  of  equivocation,  and 
direct  evidence  of  intention  is  admissible  (Beaumont  v.  Field,  1818, 
1  Barn.  &  Aid.  247:  19  E.  R.  308;  Price  v.  Page,  1799,  4  Ves.  679; 
31  E.  E.  351). 

Rule  26. — Where  the  description  as  a  whole  fits  no  object,  but  part 
of  it  fits  one  object  and  other  part  fit  another  object,  it  is  a  case  of 
patent  ambiguity,  and  direct  evidence  of  intention  is  not  admissible 
(Doe  d.  Hiscocks,  1839,  5  Mee.  &  W.  363  ;  52  E.  R.  748). 

Classes  and  General  Names. — A  group  of  persons  or  things 
denoted  by  a  common  description,  or  having  a  common  character,  or 
holding  the  same  position,  constitute  a  class.  A  general  name  is  one 
which  equally  describes  every  member  of  a  class — as  a  child,  a  house. 
When  we  wish  to  describe  a  particular  member  of  a  class  we  must  add 
an  additional  description  to  the  general  name,  sufficient  to  differentiate 
the  member  from  the  other  members  of  the  class. 

It  will  be  observed  that  where  more  than  one  general  name  is 
applied  to  the  same  thing  the  statement  is  that  the  thing  belongs  to 
each  class  to  which  one  of  the  general  names  is  applicable ;  or,  in  other 
words,  that  the  general  names  are  mutually  restrictive. 

For  example,  "  freehold "  is  a  general  name  applicable  to  some 
houses  and  to  some  things  which  are  not  houses  :  "  house  "  is  a  general 
name  applicable  to  freeholds,  copyholds,  and  leaseholds,  while  "free- 
hold house"  includes  only  those  houses  which  are  freeholds;  or,  in 
other  words,  those  freeholds  which  are  houses.  So  that  the  phrase 
"freehold  house"  is  confined  to  members  of  a  smaller  class  than  the 
classes  called  "  freeholds  "  or  "  houses." 

We  may  describe  a  thing  by  several  general  names,  and  if  we  employ 
a  sufficient  number  of  them  we  can  accurately  describe  the  thing.  It  is, 
however,  more  common  to  employ  both  general  names  and  an  individual 
name,  or  a  specific  description  which  applies  to  one  member  of  the  class 
denoted  by  the  general  names. 

A  collective  name,  or  noun  of  multitude,  is  the  name  of  a  group  of 
things  not  necessarily  of  the  same  nature — as  "  manor,"  which  includes 
corporeal  and  incorporeal  hereditaments;  "farm,"  which  includes  a 
house  and  arable  and  pasture  lands. 

Rule  27. — Where  a  thing  is  described  by  several  general  names, 
or  by  a  general  collective  name,  only  that  is  meant  which  each  name 
fits. 

Rule  28. — Where  a  thing  is  described  by  a  general  or  collective 
name  and  also  by  a  special  description,  only  that  is  meant  which  fits 
both  descriptions  (see  Wrotesley  v.  Adams,  1558,  Plow.  191 ;  75  E.  E. 
287;  Altham's  Case,  1610,  8  Eep.  154&;  77  E.  E.  708). 

Rule  29. — Where  a  thing  is  described  by  both  general  or  collective 
and  special  descriptions,  and  nothing  exists  which  satisfies  all  the 
descriptions,  we  must  apply  Eules  24-26. 

A  rule  of  construction  differs  in  its  nature  from  the  rules  which  we 
have  already  discussed ;  it  always  takes  the  form  following : — "  If  the 
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phrase  A.  may  mean  either  B.  or  C,  it  will  in  an  instrument  of  a  certain 
nature  be  taken  in  the  meaning  B.,  unless  such  meaning  is  excluded  by 
the  context."  A  somewhat  sharp  controversy  is  raging  as  to  rules  of 
this  nature ;  some  persons  deny  that  they  have  any  authority,  while 
others  consider  that  when  the  meaning  of  a  phrase  in  a  document  has 
been  the  subject  of  judicial  decision,  the  meaning  so  determined  must 
necessarily  be  adopted  in  all  documents  of  a  like  nature.  These  dis- 
cordant views  can  perhaps  be  reconciled  by  distinguishing  between  the 
authority  and  the  utility  of  a  decision.  The  decision  of  the  Attorney- 
General  for  the  time  being  on  any  question  relating  to  the  etiquette  of 
the  Bar  is  conclusive;  in  other  words,  it  is  of  authority.  The  joint 
opinion  of  all  the  ex- Attorneys-General  would  probably  be  correct ;  in 
other  words,  it  would  be  of  great  utility,  but  it  would  not  be  of 
authority.  In  like  manner,  the  decision  of  a  judge  on  a  point  of  law, 
even  if  it  be  erroneous,  is  conclusive  and  must  be  followed  in  all  similar 
cases,  until  it  is  reversed  or  disapproved  of  by  a  Court  of  Appeal.  On 
the  other  hand,  the  decision  of  a  judge  on  a  question  of  construction, 
though  it  is  of  great  utility,  is  not  binding  in  similar  cases.  It  may  be 
asked  how  is  it  possible,  if  a  decision  is  not  binding,  to  form  any  rules 
of  construction  ? 

It  must  be  remembered  that  a  rule  of  construction  is  only  neces- 
sary because  the  writer  has  not  expressed  himself  with  perfect  freedom 
from  ambiguity,  and  that  the  same  ambiguity  constantly  occurs  in 
different  documents  of  a  similar  nature.  It  follows  that  if  we  can 
once  determine  the  meaning  of  the  inaccurate  phrase  in  a  document, 
the  probability  is  large  that  we  shall  be  correct  in  affixing  that  mean- 
ing on  the  same  phrase  occurring  in  another  document  of  a  like 
nature. 

There  is  a  high  degree  of  probability  that  the  decision  of  a  judge  as 
to  the  meaning  of  a  phrase  is  correct ;  he  is  a  person  of  great  ability,  he 
is  accustomed  to  decide  such  cases,  and  he  is  assisted  by  the  arguments 
of  counsel. 

When  two  judges  arrive  independently  at  the  same  conclusion,  the 
probability  that  the  decision  is  correct  is  large. 

Suppose,  for  example,  that  only  nine  out  of  every  ten  decisions  given 
by  a  judge  are  correct,  he  will  be  correct  in  ninety  and  incorrect  in  ten 
decisions  out  of  a  hundred.  Now,  if  another  judge  arrives  independently 
at  the  same  conclusion,  the  judges  will  agree  in  nine-tenths  of  ninety 
{i.e.  eighty-one)  correct  decisions,  and  be  incorrect  in  one-tenth  of  ten 
{i.e.  one)  decision ;  so  that  the  probability  of  decisions  in  which  they 
agree  being  correct  is  already  very  great.  Now,  suppose  that  a  third 
judge  arrives  independently  at  the  same  conclusion,  they  will  agree  in 
nine-tenths  of  eighty-one  (i.e.  in  76*9)  correct  decisions,  and  in  one-tenth 
of  one  (i.e.  *!)  incorrect  decision,  i.e.  they  will  be  correct  in  769  out  of 
770  decisions,  and  there  is  a  reasonable  certainty  that  the  decisions  in 
which  they  agree  are  correct ;  in  other  words,  their  decisions  establish 
a  rule  of  construction.^ 

It  has  been  said  that  rules  of  construction  have  a  tendency  to 
become  rules  of  law ;  all  that  is  meant  by  this  is  that  after  several 
decisions  on  the  meaning  of  a  phrase  have  been  given  to  the  same 
effect,  a  judge  will  defer  to  the   prior  decisions   and   give   a  similar 

*  There  are  no  means  of  ascertaining  the  probability  of  the  correctness  of  a 
judicial  decision  ;  but  the  prolmbility  of  the  correctness  of  a  reported  decision  is 
greater  than  (^. 
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decision,  whatever  would  have  been  his  decision  if  the  matter  had  been 
res  Integra. 

We  proceed  to  give  an  example  of  a  rule  of  construction. 

Ejusdem  g'eneris. — Where  property  is  described  by  a  description 
which  comprises  the  whole  of  a  class,  that  class  is  what  is  intended, 
unless  the  circumstances  or  context  show  that  only  some  members  of 
the  class  are  intended.  For  example,  if  a  gentleman  says  to  his  valet, 
"  I  shall  dine  at  my  club ;  take  my  dress  coat  and  other  things  there," 
the  circumstances  and  context  show  that  by  "  things "  he  only  means 
those  things  that  he  will  require  for  dressing." 

It  is  a  rule  of  construction  that — 

Rule  30. — Where  a  specific  description  of  property  sufficiently  clear 
to  show  what  is  intended  is  followed  by  a  description  (introduced  by 
the  words  "  and  also,"  or  the  like)  of  a  class  comprising  the  property 
specifically  described,  only  those  members  of  the  class  are  intended 
which  are  of  the  same  nature  as  the  property  specifically  described.  In 
other  words,  the  object  of  naming  the  class  is  only  to  supply  omissions 
in  the  specific  description  (see  Moore  v.  Magrath,  1774,  1  Cowp.  12 ; 
Lyndon  v.  Standbridqe,  1857,  1  H.  &  N.  51 ;  Rooke  v.  Kensington,  1856, 
2  Kay  &  J.  753 ;  69  E.  E.  986 ;  Crompton  v.  Jarratt,  1885,  30  Ch.  D. 
298;  Sandiman  v.  Breach,  1827,  7  Barn.  &  Ores.  100;  31  E.  E.  169; 
Mothes  V.  Kirkcaldy  Waterworks,  1882,  7  App.  Cas.  706 ;  Anderson 
V.  Anderson,  [1895]  1  Q.  B.  749). 

The  difficulty  in  the  application  of  this  rule  arises  from  the  words 
"  sufficiently  clear  to  show  what  is  intended,"  for  what  is  clear  to  one 
person  may  not  be  clear  to  another ;  and  unless  the  circumstances  or 
the  context  show  that  the  property  specifically  described,  as  dis- 
tinguished from  the  whole  class,  is  intended,  the  rule  does  not  apply, 
and  the  description  of  the  class  has  its  full  effect  {Anderson  v.  Anderson, 
[1895]  1  Q.  B.  749). 

It  is  impossible  within  the  necessary  limits  of  this  article  to  discuss 
the  cases  showing  where  the  rule  does  not  apply.  We  give,  however,  a 
few  examples. 

If  the  special  description  comprises  the  whole  of  a  class  it  is  obvious 
that  the  class  introduced  by  the  words  "  and  also  "  must  mean  a  different 
or  larger  class,  and  the  rule  does  not  apply  (Fenwick  v.  Schmalz,  1868, 
L.  E.  3  C.  P.  313). 

If  something  is  excepted  from  the  description  of  the  class  which  is 
not  ejusdem  generis  as  the  thing  specifically  described,  the  rule  does  not 
apply  {Ivison  v.  Gassiot,  1857,  3  De  G.,  M.  &  G.  958;  43  E.  E.  375). 

[^Authorities. — The  reader  may  consult  Maxwell  on  the  Interpretation 
of  Statutes ;  Hardcastle's  Statute  Law ;  Hawkins  on  the  Interpretation  of 
Wills ;  Jarman  on  Wills ;  Theobald  on  Wills ;  Wigram  on  Wills ;  the 
Notes  and  Introduction  to  Davidson's  Precedents ;  Vaizey  on  Settleinents  ; 
Elphinstone,  Norton  and  Clerk  on  the  Interpretation  of  Deeds ;  Norton  on 
Deeds  ;  and  Beal,  Cardinal  Hides  of  Legal  Interpretation.~\ 

The  Interpretation  Act,    1889,  52  &  53  Vict. 

€■  63. — The  full  title  of  this  Act  is  "An  Act  for  consolidating  enact- 
ments relating  to  the  Construction  of  Acts  of  Parliament  and  for 
further  shortening  the  Language  used  in  Acts  of  Parliament." 

This  Act,  according  to  Hardcastle  on  Statutory  Law  (4th  ed.,  by  Craies, 
p.  9),  "though  mainly  intended  as  an  aid  to  the  draftsmen  of  future 
Acts,  and  to  facilitate  the  expurgation  and  revision  of  the  statute-book, 
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has  given  statutory  authority  to  a  series  of  rules  of  construction,  not  as 
being  inflexible  rules  of  law,  but  as  presumptively  applicable,  '  unless  a 
contrary  intention  appears.' " 

The  Act  is  divided  into  parts.  Sees.  1-11  inclusive  are  under  the 
heading  "  Ke-enactment  of  existing  Eules."  Sees.  12-38  inclusive,  under 
the  heading  "  New  General  Eules  of  Construction ; "  and  the  remaining 
sections,  39-43,  under  the  heading  "  Supplemental,"  For  the  importance 
of  statutory  headings  in  the  construction  of  an  Act,  see  Inglis  v.  Robertson, 
[1898]  A.  C.  616. 

The  Act  is  here  dealt  with  alphabetically,  with  numerous  cross- 
references  which,  it  is  hoped,  will  facilitate  the  finding  of  any  definition 
given  by  the  Act.  Words  in  inverted  commas  are  those  which  are 
defined  by  the  Act  itself.  The  numerals  in  brackets  refer  to  the  sections 
of  the  Act. 

For  brevity,  and  ease  in  reading,  dates  are  given  in  numerals  and  not 
at  length  as  in  the  Act  itself ;  e.g.  in  sec.  9,  under  the  heading  "  Act," 
"Every  Act  passed  after  the  year  1850,"  instead  of  "  one  thousand  eight 
hundred  and  fifty."  The  date  1850,  which  appears  frequently  in  the  Act, 
is  the  date  of  Lord  Brougham's  Act,  13  &  14  Vict.  c.  21,  repealed  by  this 
Act  (s.  41  and  schedule)  and  re-enacted. 

"  Act." — In  this  Act  the  expression  '  Act '  shall  include  a  local  and  personal 
Act  and  a  private  Act"  (39). 

"Every  Act  passed  after  the  year  1850,  whether  before  or  after  the  com- 
mencement of  this  Act,  shall  be  a  public  Act,  and  shall  be  judicially  noticed 
as  such,  unless  the  contrary  is  expressly  provided  by  the  Act "  (9). 

"  Any  Act  may  be  altered,  amended,  or  repealed  in  the  same  session  of 
Parliament"  (10). 

"Where  an  Act  passed  after  the  year  1850,  whether  before  or  after  the 
commencement  of  this  Act,  repeals  a  repealing  enactment,  it  shall  not  be 
construed  as  reviving  any  enactment  previously  repealed,  unless  words  are 
added  reviving  that  enactment"  (11  (1)). 

"Where  an  Act  passed  after  the  year  1850,  whether  before  or  after  the 
commencement  of  this  Act,  repeals  wholly  or  partially  any  former  enact- 
ment, and  substitutes  provisions  for  the  enactment  repealed,  the  repealed 
enactment  shall  remain  in  force  until  the  substituted  provisions  come  into 
operation"  (11  (2)). 

See  also  Citation  of  Acts,  " Commencement"  Operation,  Power  {to  make 
rules,  <&c.),  Repeal  (effect  of  in  future  Ads),  Section  of  an  Act. 

Administrative  County. — See  "Local  Government  Register  of  Electors." 

^^ Admiralty." — "  The  expression  •  the  Admiralty '  shall  mean  the  Lord  High 
Admiral  of  the  United  Kingdom  for  the  time  being,  or  the  Commissioners 
for  the  time  being  for  executing  the  office  of  Lord  High  Admiral  of  the 
United  Kingdom"  (12  (4)). 

This  definition  applies  "  in  this  Act,  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears"  (12), 

*' AffdavU."—See  ''Oath." 

Affirm.— See  "  Oath." 

Affirmation. — See  "  Oath." 

Aggrieved  (Party). — "Where  under  any  Act,  whether  passed  before  or 
after  the  commencement  of  this  Act,  any  forfeiture  or  penalty  is  payable  to 
u  party  aggrieved,  it  shall  be  payable  to  a  body  corporate  in  every  case  where 
that  body  is  the  party  aggrieved  "  (2  (2)). 

Aldervmn  (of  the  City  of  London).— -See  "Petty  Sessional  Court,"  "Petty 
Sessional  Court-House."  . 
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Aldermen. — See  "  Miimcipal  Borough." 

Altered  (Act  may  he  in  same  session). — See  '^  Act." 

Amend  (rules,  &c.). — See  Power  (to  make  rules,  &c.)  Act. 

"Apj)eal  (Court  of)." — "The  expression  'Court  of  Appeal,'  when  used 
with  reference  to  England  or  Ireland,  shall  mean  Her  Majesty's  Court  of 
Appeal  in  England  or  Ireland  as  the  case  may  be"  (13  (2)). 

This  definition  applies  "in  this  Act,  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears"  (13). 

Appointment. — See  Operation. 

"Assize  (Court  of)." — "The  expression  'court  of  assize'  shall,  as  respects 
England,  Wales,  and  Ireland,  mean  a  court  of  assize,  a  court  of  oyer  and 
terminer,  and  a  court  of  gaol  delivery,  or  any  of  them,  and  shall,  as  respects 
England  and  Wales,  include  the  Central  Criminal  Court"  (13  (4)). 

This  definition  applies  as  stated  in  "Appeal  (Court  of)"  (13). 

"  Assizes." — "  The  expression  *  assizes '  as  respects  England,  Wales,  and 
Ireland,  shall  mean  the  courts  of  assize  usually  held  in  every  year,  and 
shall  include  the  sessions  of  the  Central  Criminal  Court,  but  shall  not  include 
any  court  of  assize  held  by  virtue  of  any  special  commission,  or,  as  respects 
Ireland,  any  court  held  by  virtue  of  the  powers  conferred  by  section  sixty- 
three  of  the  Supreme  Court  of  Judicature  Act  (Ireland),  1877  "(40  &  41 
Vict.  c.  57)— (13  (5)). 

This  definition  applies  as  stated  in  "Appeal  (Court  of)"  (13). 

Bail. — See  "  Committed  for  Trial." 

"  Banh  of  England  (The)." — "  The  expression  '  The  Bank  of  England '  shall 
mean,  as  circumstances  require,  the  Governor  and  Company  of  the  Bank  of 
England  or  the  Bank  of  the  Governor  and  Company  of  the  Bank  of  England  " 
(12(18)). 

This  definition  applies  "  in  this  Act,  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears"  (12). 

" Bank  of  Ireland  (The)." — "The  expression  'the  Bank  of  Ireland'  shall 
mean,  as  circumstances  require,  the  Governor  and  Company  of  the  Bank  of 
Ireland,  or  the  Bank  of  the  Governor  and  Company  of  the  Bank  of  Ireland  " 
(12  (19)). 

This  definition  applies  as  stated  in  Bank  of  England  (The)  (12). 

"  Board  of  Guardians." — "  The  expression  '  board  of  guardians '  shall,  as 
respects  England  and  Wales,  mean  a  board  of  guardians  elected  under  the 
Poor  Law  Amendment  Act,  1834"  (4  &  5  Will.  iv.  c.  76),  "and  the  Acts 
amending  the  same,  and  shall  include  a  board  of  guardians  or  other  body  of 
persons  performing  under  any  local  Act  the  like  functions  to  a  board  of 
guardians  under  the  Poor  Law  Amendment  Act,  1834"  (16  (1)). 

This  definition  applies  "in  this  Act,  and  in  every  Act  passed  after  the 
commencement  of  this  Act  unless  the  contrary  intention  appears"  (16). 

"  The  expression  '  poor  law  union  '  shall,  as  respects  England  and 
Wales,  mean  any  parish  or  union  of  parishes  for  which  there  is  a  separate 
board  of  guardians"  (16  (2)). 

This  definition  applies  as  above  (16). 

"  The  expression  '  board  of  guardians '  shall,  as  respects  Ireland,  mean  a 
board  of  guardians  elected  under  the  Act  of  the  session  of  the  first  and  second 
years  of  the  reign  of  Her  present  Majesty,  chapter  fifty-six,  intitutled  '  An 
Act  for  the  more  effectual  relief  of  the  destitute  poor  in  Ireland,'  and  the 
Acts  amending  the  same,  and  shall  include  any  body  of  persons  appointed 
by  the  Local  Government  Board  for  Ireland  to  carry  into  execution  the 
provisions  of  those  Acts"  (16  (3)). 

This  definition  applies  as  above  (16). 

"  The  expression  '  poor  law  union '  shall,  as  respects  Ireland,  mean  any 
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townland,  or  place  or  union,  or  townlands  or  places,  for  which  there  is  a 
separate  board  of  guardians"  (16  (4)). 

This  definition  applies  as  above  (16). 

''Board  of  Trade  (r/te)."— "The  expression  'the  Board  of  Trade'  shall 
mean  the  Lords  of  the  Committee  for  the  time  being  of  the  Privy  Council 
appointed  for  the  consideration  of  matters  relating  to  trade  and  foreign 
plantations"  (12  (8)). 

This  definition  applies  "in  this  Act,  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears"  (12). 

Body  (corporate  or  unincorporaie). — See  Aggrieved  (Party),  "  Offence," 
"Person." 

Borough.  —  "The  expression  'borough,'  when  used  in  relation  to  local 
government,  shall  mean  a  municipal  borough  as  above  defined,  and  when 
used  in  relation  to  parliamentary  elections  or  the  registration  of  parlia- 
mentary electors  shall  mean  a  parliamentary  borough  as  above  defined " 
(15  (4)). 

This  definition  applies  "  in  this  Act,  and  in  every  Act  passed  after  the 
commencement  of  this  Act,  unless  the  contrary  intention  appears"  (15). 

See  also  Municipal  Borough,  Parliamentary  Bmough. 

Borough  (County). — See  "  Local  Government  Register  of  Electors." 

"British  India." — "The  expression  'British  India '  shall  mean  all  terri- 
tories and  places  within  Her  Majesty's  dominions,  which  are,  for  the  time 
being,  governed  by  Her  Majesty  through  the  Governor-General  of  India,  or 
through  any  governor  or  other  oflScer  subordinate  to  the  Governor-General 
of  India  "(18  (4)). 

This  definition  applies  "  in  this  Act,  and  in  every  Act  passed  after  the 
commencement  of  this  Act,  unless  the  contrary  intention  appears"  (18). 

"  British  Possession." — "  The  expression  '  British  Possession '  shall  mean 
any  part  of  Her  Majesty's  dominions  exclusive  of  the  United  Kingdom,  and 
where  parts  of  such  dominions  are  under  both  a  central  and  a  local  legislature, 
all  parts  under  the  central  legislature  shall,  fur  the  purposes  of  this  definition, 
be  deemed  to  be  one  British  possession  "  (18  (2)). 

This  definition  applies  as  stated  in  "British  India"  (18). 

See  further,  the  article  British  Possession,  Vol.  II.  p.  409. 

"British  Islands." — "The  expression  'British  Islands'  shall  mean  the 
United  Kingdom,  the  Channel  Islands,  and  the  Isle  of  Man"  (18  (1)). 

This  definition  applies  as  stated  in  "British  India"  (18). 

Buildings. — See  "Land." 

Buildings  (Public). — See  Works. 

Burgesses. — See  "Municipal  Borough." 

Burgess  Boll. — See  "  Local  Government  Register  of  Electors." 

Burgh. — See  "Parliamentary  Borough." 

By-laws. — See  "  Commencement,"  Operation,  Order  in  Council,  Power  (to  make 
rules,  (&c.). 

Central  Criminal  Court. — See  "Assize  (Court  of),"  "Assizes." 

Chapter  of  Act. — See  Citation  of  Acts. 

Chancellor  (Loid). — See  " Lord  Cluxncellor." 

"  Cliarity    Commissioners." — "  The    expression    '  Charity   Commissioners 
shall   mean    the   Charity  Commissioners   for  England  and   Wales   for  the 
time  being"  (12  (14)). 

This  definition  applies  "  in  this  Act,  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears  "  (12). 

"  Chief  Secretary." — "The  expression  'Chief  Secretary,' when  used  with 
reference  to  Ireland,  shall  mean  the  Chief  Secretary  to  the  Lord  Lieutenant 
for  the  time  being"  (12  (10)). 

This  definition  applies  as  stated  in  "  Charity  Commissioners"  (12). 
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Citation  of  Acts. — "This  Act  may  be  cited  as  the  Interpretation  Act, 
1889  "  (43). 

"  In  any  Act,  instrument,  or  document,  an  Act  may  be  cited  by  reference 
to  the  short  title,  if  any,  of  the  Act,  either  with  or  without  a  reference  to  the 
chapter,  or  by  reference  to  the  regnal  year  in  which  the  Act  was  passed,  and 
where  there  are  more  statutes  or  sessions  than  one  in  the  same  regnal  year, 
by  reference  to  the  statute  or  the  session,  as  the  case  may  require,  and  where 
there  are  more  chapters  than  one,  by  reference  to  the  chapter,  and  any 
enactment  may  be  cited  by  reference  to  the  section  or  sub-section  of  the  Act 
in  which  the  enactment  is  contained  "  (35  (1)). 

"  Where  any  Act  passed  after  the  commencement  of  this  Act  contains 
such  reference  as  aforesaid,  the  reference  shall,  unless  a  contrary  intention 
appears,  be  read  as  referring,  in  the  case  of  statutes  included  in  any  revised 
edition  of  the  statutes  purporting  to  be  printed  by  authority,  to  that  edition, 
and  in  the  case  of  statutes  not  so  included,  and  passed  before  the  reign  of 
King  George  i.,  to  the  edition  prepared  under  the  direction  of  the  Record 
Commission  ;  and  in  other  cases  to  the  copies  of  the  statutes  purporting  to 
be  printed  by  the  Queen's  Printer,  or  under  the  superintendence  or  authority 
of  Her  Majesty's  Stationery  Office  "  (35  (2)). 

"  In  any  Act  passed  after  the  commencement  of  this  Act  a  description  or 
citation  of  a  portion  of  another  Act  shall,  unless  the  contrary  intention 
appears,  be  construed  as  including  the  word,  section,  or  other  part  mentioned 
or  referred  to  as  forming  the  beginning  and  as  forming  the  end  of  the  portion 
comprised  in  the  description  or  citation  "  (35  (3)). 

Citizens. — See  ^^  Municipal  Borough." 

City. — See  "  Municipal  Borough." 

Civil  Bill  Court. — See  "  County  Court." 

"  Colonial  Legislature." — "  The  expression  '  colonial  legislature '  and  the 
expression  'legislature,' when  used  with  reference  to  a  British  possession, 
shall  respectively  mean  the  authority,  other  than  the  Imperial  Parliament 
or  Her  Majesty  the  Queen  in  Council,  competent  to  make  laws  for  a  British 
possession"  (18  (7)), 

This  definition  applies  "  in  this  Act,  and  in  every  Act  passed  after  the 
commencement  of  this  Act,  unless  the  contrary  intention  appears"  (18). 

^^  Colony." — "The  expression  'colony'  shall  mean  any  part  of  Her 
Majesty's  dominions  exclusive  of  the  British  Islands  and  of  British  India, 
and  where  parts  of  such  dominions  are  under  both  a  central  and  a  local 
legislature,  all  parts  under  the  central  legislature  shall,  for  the  purpose  of 
this  definition,  be  deemed  to  be  one  colony  "  (18  (3)). 

This  definition  applies  as  stated  in  "  Colonial  Legislature"  (18). 

^^Commencement." — "The  expression  'commencement,'  when  used  with 
reference  to  an  Act,  shall  mean  the  time  at  which  the  Act  comes  into 
operation  "  (36  (1)). 

This  applies  "  in  this  Act,  and  in  every  Act  passed  either  before  or  after 
the  commencement  of  this  Act"  (36  (1)). 

"  Where  an  Act  passed  after  the  commencement  of  this  Act,  or  any 
Order  in  Council,  order,  warrant,  scheme,  letters  patent,  rules,  regulations, 
or  by-laws  made,  granted,  or  issued,  under  a  power  conferred  by  any  such 
Act,  is  expressed  to  come  into  operation  on  a  particular  day,  the  same  shall  be 
construed  as  coming  into  operation  immediately  on  the  expiration  of  the 
previous  day  "  (36  (2)). 

See  Tomlinsm  v.  Bullock,  1879,  4  Q.  B.  D.  230 ;  48  L.  J.  M.  C.  95,  which 
shows  that,  when  an  Act  comes  into  operation  on  a  given  day,  it  becomes 
law  as  soon  as  the  day  begins. 

"  The  provisions  of  this  Act  respecting  the  construction  of  Acts  passed 
after  the  commencement  of  this  Act  shall  not  affect  the  construction  of  any 
Act  passed  before  the  commencement  of  this  Act,  although  it  is  continued  or 
amended  by  an  Act  passed  after  such  commencement "  (40). 
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Commencement  of  Interp-etation  Ad. — "  This  Act  shall  come  into  operation 
on  the  first  day  of  January  1890"  (42). 

Commissioners. — See  "Admiralty,"  "Charity  Commissioners"  " Ecclesiastical 
Commissioners"  "National  Debt  Commissioners"  "Treasury"  "Woods  {Commis- 
sioners of)"  "  Woods  and  Forests  (Commissioners  of)"  "  Works  (Commissioners 

"  Committed  for  Trial." — "  In  every  Act  passed  after  the  commencement  of 
this  Act,  the  expression  '  committed  for  trial '  used  in  relation  to  any  person 
shall,  unless  the  contrary  intention  appears,  mean,  as  respects  England  and 
Wales,  committed  to  prison  with  the  view  of  being  tried  before  a  judge  and 
jury,  whether  the  person  is  committed  in  pursuance  of  section  twenty-two  or 
of  section  twenty-five  of  the  Indictable  Offences  Act,  1848"  (11  &  12  Vict, 
c.  42),  "or  is  committed  by  a  court,  judge,  coroner,  or  other  authority  having 
power  to  commit  a  person  to  any  prison  with  a  view  to  his  trial,  and  shall 
include  a  person  who  is  admitted  to  bail  upon  a  recognisance  to  appear  and 
take  his  trial  before  a  judge  or  jury"  (27). 

Common  Law  (Offence  at). — See  Offence,  "  Court  of  Summary  Jurisdiction." 

Construction  of  Acts. — See  "Act,"  "  Commencement." 

Consul. — See  "  Consular  Officer." 

Consul-General. — See  "  Consular  Officer." 

Consular  Agent. — See  "  Consular  Officer." 

"Consular  Officer." — "The  expression  'consular  officer'  shall  include 
consul-general,  consul,  vice-consul,  consular  agent,  and  any  person  for  the 
time  authorised  to  discharge  the  duties  of  consul-general,  consul,  or  vice- 
consul"  (12  (20)). 

This  definition  applies  "  in  this  Act,  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act  unless  the  contrary 
intention  appears"  (12). 

Corporate  Body. — See  Aggrieved  (Party),  Offence,  "Person." 

Council  (of  a  Borough). — See  "Municipal  Borough." 

"County." — "In  every  Act  passed  after  the  year  1850  and  before  the 
commencement  of  this  Act  the  expression  'county  '  shall,  unless  the  contrary 
intention  appears,  be  construed  as  including  a  county  of  a  city  and  a  county 
of  a  town  "  (4). 

See  also  "  Parliamentary  Borough,"  "  Parliamentary  Election,"  Scotland. 

County  (Administrative). — See  "  LoccU  Government  Register  of  Electors." 

County  Borough. — See  "Local  Goveinmeni  Register  of  Electors." 

"County  Court." — "In  this  Act,  and  in  every  Act  and  Order  of  Council 
passed  or  made  after  the  year  1846,  whether  before  or  after  the  commence- 
ment of  this  Act,  the  expression  'county  court'  shall,  unless  the  contrary 
intention  appears,  mean  as  respects  England  and  Wales  a  court  under  the 
County  Courts  Act,  1888"  (51  &  52  Vict.  c.  43)  (6). 

The  year  1846  was  the  year  of  the  Repealed  County  Courts  Act,  8  &  9 
Vict.  c.  95. 

"In  every  Act  passed  after  the  commencement  of  this  Act,  unless  the 
contrary  intention  appears,  the  expression  'county  courts'  shall,  as  respects 
Ireland,  mean  a  civil  bill  court  within  the  meaning  of  the  County  Officers  and 
Courts  (Ireland)  Act,  1877  "  (40  &  41  Vict.  c.  56)  (29). 

Court. — See  "Appeal  (Court  of),"  "Assize  (Court  of),"  Central  Criminal 
Court,  Civil  Bill  Court,  "  County  Court,"  "  Court  of  Quarter  Sessions,"  "  Court  of 
Summary  Jurisdiction,"  "  High  Court,"  "  Petty  Sessional  Court,"  "Rules  of  Court," 
"Supreme  Court." 

"  Court-House. — "  See  Petty  Sessional  Court,"  "  Petty  Sessional  Court-House." 

"Court  of  Quarter  Sessions." — "The  expression  'court  of  quarter  sessions' 
shall  mean  the  justices  of  any  county,  riding,  parts,  division,  or  liberty  of  a 
county,  or  of  any  county  of  a  city,  or  county  of  a  town,  in  general  or  quarter 
sessions  assembled,  and  shall  include  the  court  of  the  recorder  of  a  municipal 
borough  having  a  separate  court  of  quarter  sessions"  (13  (14)). 
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This  definition  applies  "in  this  Act,  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears  "  (13). 

"Court  of  Summary  Jurisdiction." — "The  expression  'court  of  summary 
jurisdiction'  shall  mean  any  justice  or  justices  of  the  peace,  or  other  magis- 
trate, by  whatever  name  called,  to  whom  jurisdiction  is  given  by,  or  who  is 
authorised  to  act  under,  the  Summary  Jurisdiction  Acts,  whether  in  England, 
Wales,  or  Ireland,  and  whether  acting  under  the  Summary  Jurisdiction  Acts, 
or  any  of  them,  or  under  any  other  Act,  or  by  virtue  of  his  commission,  or 
under  the  common  law"  (13  (11)). 

This  definition  applies  as  stated  in  "  Court  of  Quarter  Sessions"  (13). 

This  section  does  not  make  justices  in  all  cases  a  court  of  summary  juris- 
diction, nor  does  it  have  the  eft'ect  of  putting  them  in  the  same  position  for 
purposes  of  procedure.  It  applies  only  to  justices  when  exercising  summary 
jurisdiction  whether  under  the  Summary  Jurisdiction  Acts  or  any  other 
authority.  The  meaning  of  the  word  "acting"  in  the  section  is  in  fact 
restricted  to  acting  in  the  exercise  of  summary  jurisdiction  (see  per  Lord 
Davey  in  Boulter  v.  Kent  Justices,  [1897]  A.  C.  556,  573;  cf.  Haigmaier  v. 
Willesclen  Overseers,  [1904]  2  K.  B.  316). 

Crime  (Uigh  Crime  and  Offence). — See  Scotland. 
•    Crown. — See  Sovereign. 

Declaration  (Statutory). — See  "Statutory  Declaration." 

Declare.— See  "  Oath." 

Description  of  Act  in  Another. — See  Citation  of  Acts. 

Distance. — See  Measurement. 

Division  {of  a  county). — See  "Parliamentary  Borough,"  "Parliamentary 
Election." 

Document. — See  "Act,"  Citation  of  Acts,  Post  (Service  by). 

Dublin  Metropolitan  Police  District. — See  "  Summary  Jurisdiction  (Ireland) 
Act." 

Duty. — "Where  an  Act  passed  after  the  commencement  of  this  Act 
confers  a  power  or  imposes  a  duty,  then,  unless  the  contrary  intention 
appears,  the  power  may  be  exercised  and  the  duty  shall  be  performed  from 
time  to  time  as  occasion  requires  "  (32  (1)). 

"Where  an  Act  passed  after  the  commencement  of  this  Act  confers  a 
power  or  imposes  a  duty  on  the  holder  of  an  office,  as  such,  then,  unless  the 
•contrary  intention  appears,  the  power  may  be  exercised  and  the  duty  shall 
be  performed  by  the  holder  for  the  time  being  of  the  office  "  (32  (2)). 

Duty  (Double — at  Common  Law  and  Statuto7-y). — See  Offence. 

"Ecclesiastical  Commissioners." — "The  expression  'Ecclesiastical  Commis- 
sioners' shall  mean  the  Ecclesiastical  Commissioners  for  England  for  the 
time  being"  (12  (15)). 

This  definition  applies  "in  this  Act,  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears"  (12). 

"Education  Department  (The)." — "The  expression  'the  Education  Depart- 
ment" shall  mean  the  Lords  of  the  Committee  for  the  time  being  of  the 
Privy  Council  appointed  for  Education"  (12  (6)). 

This  definition  applies  as  stated  in  "Ecclesiastical  Commissioners"  (12). 

See  also  "  Scotch  Education  Department." 

Election. — See  "  Parliamentary  Election." 

Enactment. — See" Act,"  Bepeal  (Effect  of  in  future  Acts),  "Section  of  an 
Act." 

Exercise  (of  Act). — See  Operation. 

"Felony." — See  Scotland. 

Females. — See  Gender,  Offence. 

"Financial  Year." — "In  this  Act  and  in  every  Act  passed  after  the 
-commencement  of  this  Act,  the  expression  '  financial  year '  shall,  unless  the 
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contrary  intention  appears,  mean  as  respects  any  matters  relating  to  the  Con- 
solidated Fund  or  moneys  provided  by  Parliament,  or  to  the  Exchequer,  or 
to  Imperial  taxes  or  finance,  the  twelve  months  ending  the  thirty-first  day  of 
March  "  (22). 

Forests  and  Woods  {Commissioners  of). — See  Woods. 

Forfeiture. — See  Aggrieved  (Party),  Offence. 

Forfeiture  (incurred  under  repealed  Act). — See  Repeal  (Effect  of  in  future 
Acts). 

Gender. — "Words  importing  the  masculine  gender  shall  include  females" 
(1,  1«): 

This  definition  applies  "  in  this  Act  and  in  every  Act  passed  after  the 
year  1850,  whether  before  or  after  the  commencement  of  this  Act,  unless  the 
contrary  intention  appears"  (1). 

"The  same  rules  shall  be  observed  in  the  construction  of  every  enactment 
relating  to  an  offence  punishable  on  indictment  or  on  summary  conviction, 
when  the  enactment  is  contained  in  an  Act  passed  in  or  before  the  year 
1850"  (1,  2).     See  also  Otf'ence. 

George  I.  (King). — See  Citation  of  Acts. 

"  Give." — See  Post  (Service  by). 

"  Govei-nor." — "The  expression  'Governor'  shall,  as  respects  Canada  and 
India,  mean  the  Governor-General,  and  include  any  person  who  for  the  time 
being  has  the  powers  of  the  Governor-General,  and  as  respects  any  other 
British  possession,  shall  include  the  officer  for  the  time  being  administering 
the  government  of  the  possession  "  (18  (6)). 

This  definition  applies  "in  this  Act,  and  in  every  Act  passed  after  the 
commencement  of  this  Act,  unless  the  contrary  intention  appears"  (18). 

Governor-  Gen  eral .  — See  ' '  Governor. " 

Grant. — See  Operation,  Order  in  Council. 

Guardians. — See  "  Board  of  Guardians." 

Hereditaments. — See  "Land." 

"High  Court." — "The  expression  'High  Court'  when  used  with  reference 
to  England  or  Ireland,  shall  mean  Her  Majesty's  High  Court  of  Justice  in 
England  or  Ireland  as  the  case  may  be"  (13  (3)). 

This  definition  applies  "  in  this  Act,  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears  "  (13). 

High  Crime  and  Offence. — See  Scotland. 

Horizontal  Plane. — See  Measurement. 

Houses. — See  "Land." 

"India." — "The  expression  'India'  shall  mean  British  India,  together 
with  any  territories  of  any  native  prince  or  chief  under  the  suzerainty  of 
Her  Majesty  exercised  through  the  Governor-General  of  India  or  through 
any  Governor  or  other  officer  subordinate  to  the  Governor-General  of  India  " 
(18(5)). 

This  definition  applies  "in  this  Act,  and  in  every  Act  passed  after  the 
commencement  of  this  Act,  unless  the  contrary  intention  appears  "  (18). 

India  (British). — See  "  British  India." 

Indictment. — See  Offence. 

Instrument. — See  "  Act,"  Operation,  Order  in  Council. 

Insti'ument  (citation  of  Acts  in). — See  Citation  of  Acts. 

Investigation  (under  Repealed  Ad). — See  Repeal  (Effect  of  in  future  Acts). 

Ireland. — See  "Assizes,"  "Bank  of  Ireland,"  "Board  of  Guardians," 
"  Chief  Secretary,"  "  County  Court,"  Lands  Clauses  Acts,  "  Loid  C/iancellor," 
"Lord  Lieutenant,"  "Municipal  Borough,"  "Ordnance  Map,"  "Privy  Council," 
"Summary  Jurisdiction  Acts,"  "Summary  Junsdiction  (Ireland)  Acts." 

"Irish  Valuation  Ads." — "In  any  Act  passed  before  or  after  the  com- 
mencement of  this  Act,  the  expression  '  Irish  Valuation  Acts '  shall  mean  the 
Acts  relating  to  the  valuation  of  rateable  property  in  Ireland  "  (24). 
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Issue. — See  Operation,  Order  in  Council. 

Judicially  noticed. — "  Every  Act  passed  after  the  year  1850,  whether  before 
or  after  the  commencement  of  this  Act,  shall  be  a  public  Act,  and  shall  be 
judicially  noticed  as  such,  unless  the  contrary  is  expressly  provided  by  the 
Act "  (9). 

Justices. — See  "Court  of  Summary  Jurisdiction"  "Petty  Sessional  Court" 
*'  Petty  Sessional  Court-House." 

"  Land." — "  The  expression  '  land '  shall  include  messuages,  tenements, 
and  hereditaments,  houses,  and  buildings  of  any  tenure "  (3). 

This  definition  applies  "in  every  Act  passed  after  the  year  1850, 
whether  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears  "  (3). 

For  an  example  of  the  contrary  intention  appearing  in  another  Act,  see 
Smith  V.  Richmond,  [1899]  A.  C.  448. 

The  definition  of  land  in  this  section  is  not  confined  to  corporeal  heredita- 
ments {Fellowes  v.  Fellowes,  [1901]  2  Ch.  285). 

Land  Revenue. — See  Woods. 

"Lands  Clauses  Acts." — "The  expression  'Lands  Clauses  Acts'  shall 
mean — 

"  *  (a)  As  respects  England  and  Wales,  the  Lands  Clauses  Consolidation 
Act,  1845'  (8  &  9  Vict.  c.  18),  'the  Lands  Clauses  Consolidation 
Acts  Amendment  Act,  I860'  (23  &  24  Vict.  c.  106),  'the  Lands 
Clauses  Consolidation  Act,  1869 '  (32  &  33  Vict.  c.  18),  'and  the 
Lands  Clauses  (Umpire)  Act,  1883'  (46  &  47  Vict.  c.  15),  'and 
any  Acts  for  the  time  being  in  force  amending  the  same  ;  and 

" '  (b)  As  respects  Scotland,  the  Lands  Clauses  Consolidated  (Scotland) 
Act,  1845'  (8  &  9  Vict.  c.  19),  'and  the  Lands  Clauses  Con- 
solidation Acts  Amendment  Act,  I860'  (23  &  24  Vict.  c.  106), 
'  and  any  Acts  for  the  time  being  in  force  amending  the  same ; 
and 

"'(c)  As  respects  Ireland,  the  Lands  Clauses  Consolidation  Act,  1845' 
(8  &  9  Vict.  c.  18),  'the  Lands  Clauses  Consolidation  Acts 
Amendment  Act,  I860'  (23  &  24  Vict.  c.  97),  'the  Railways 
Act  (Ireland),  1851'  (14  &  15  Vict.  c.  70),  'the  Railway  Act 
(Ireland),  I860'  (23  &  24  Vict.  c.  97),  'the  Railways  Act 
(Ireland),  1864'  (27  &  28  Vict.  c.  71),  'and  the  Railways 
Traverse  Act,  and  any  Acts  for  the  time  being  in  force 
amending  the  same'"  (23). 

These  definitions  apply  "  in  any  Act  passed  after  the  commencement  of 
this  Act,  unless  the  contrary  intention  appears  "  (23). 

Legal  Proceeding  (under  repealed  Act). — See  Repeal  (Effect  of  in  future  Acts). 

Legislature. — See  "British  Possession,"  "  Colonial  Legislature." 

Letter. — See  Post  (Service  by). 

Letters  Patent. — See  Commencement,  Operation,  Order  in  Council. 

Liability  (incurred  under  repealed  Act). — See  Repeal  (Effect  of  in  future 
Acts). 

Lithography. — See  Writing. 

Local  Act.— See  "Act." 

"Local  Government  Register  of  Electors." — "  The  expression  '  local  govern- 
ment register  of  electors '  shall  mean,  as  respects  an  administrative  county 
in  England  or  Wales  other  than  a  county  borough,  the  county  register,  and 
as  respects  a  county  borough  or  other  municipal  borough,  the  burgess  roll " 
(17  (3)). 

This  definition  applies  "in  every  Act  passed  after  the  commencement  of 
this  Act,  unless  the  contrary  intention  appears"  (17). 

"  Lord  Chancellor." — "  The  expression  '  The  Lord  Chancellor '  shall,  except 
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when  used  with  reference  to  Ireland  only,  mean  the  Lord  High  Chancellor  of 
Great  Britain  for  the  time  being,  and  when  used  with  reference  to  Ireland 
onl}',  shall  mean  the  Lord  Chancellor  of  Ireland  for  the  time  being"  (12  (1)). 

This  definition  applies  "in  this  Act  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears"  (12). 

"Lo7-d  Lieutenant." — "The  expression  'Lord  Lieutenant,'  when  used  with 
reference  to  Ireland,  shall  mean  the  Lord  Lieutenant  of  Ireland  or  other  Chief 
Governors  or  Governor  of  Ireland  for  the  time  being"  (12  (9)). 

This  definition  applies  as  stated  in  *'Lord  Chancellor"  (12). 

"Lord  Mayor"  {City  of  London). — See  "Petty  Sessional  Court"  "Petty 
Sessional  Court-House." 

Magistrate. — See  "  Court  of  Summary  Jurisdiction,"  " Petty  Sessional  Court" 
"Petty  Sessional  Court-House." 

Make  (Power  to,  Order  in  Council,  &c.). — See  Operation,  Order  in  Council. 

Map. — See  "  Ordnance  Map." 

Masculine. — See  Gender,  Offence. 

Mayor. — See  "Municipal  Borough." 

Measurement. — "  In  the  measurement  of  any  distance  for  the  purposes  of 
any  Act  passed  after  the  commencement  of  this  Act,  that  distance  shall,  unless 
the  contrary  intention  appears,  be  measured  in  a  straight  line  on  a  horizontal 
plane  "  (34). 

Messuages. — See  "Land." 

Member. — See  "Parliamentary  Borough,"  "Parliamentary  Election." 

"  Misdemeanw." — See  Scotland. 

"Month." — "The  expression  'month'  shall  mean  calendar  month"  (3). 

This  definition  applies  "in  every  Act  passed  after  the  year  1850,  whether 
before  or  after  the  commencement  of  this  Act,  unless  the  contrary  intention 
appears  "  (3). 

See  further  the  article  Month, 

"Municipal  Borough." — "The  expression  'municipal  borough'  shall  mean, 
as  respects  England  and  Wales,  any  place  for  the  time  being  subject  to  the 
Municipal  Corporations  Act,  1882  "  (45  <&  46  Vict.  c.  50),  "and  any  reference 
to  the  mayor,  aldermen,  and  burgesses  of  a  borough  shall  include  a  reference 
to  the  mayor,  aldermen,  and  citizens  of  a  city,  and  any  reference  to  the 
powers,  duties,  liabilities,  or  property  of  the  council  of  a  borough  shall  be 
construed  as  a  reference  to  the  powers,  duties,  liabilities,  or  property  of  the 
mayor,  aldermen,  and  burgesses  of  the  borough  acting  by  the  council"  (15  (1)). 

This  definition  applies  "in  this  Act  and  in  every  Act  passed  after  the 
commencement  of  this  Act,  unless  the  contrary  intention  appears"  (15). 

"  The  expression  '  municipal  borough '  shall  mean,  as  respects  Ireland,  any 
place  for  the  time  being  subject  to  the  Act  of  the  session  of  the  third  and 
fourth  years  of  the  reign  of  Her  present  Majesty,  chapter  one  hundred  and 
eight,  intituled  'An  Act  for  the  regulation  of  municipal  corporations  in 
Ireland'"  (15  (2)). 

This  definition  applies  as  above  (15). 

See  also  "Borough." 

"National  Debt  Commissioners." — "The  expression  'National  Debt  Com- 
missioners '  shall  mean  the  Commissioners  for  the  time  being  for  the  Reduction 
of  the  National  Debt"  (12  (17)). 

This  definition  applies  "in  this  Act  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears"  (12). 

Number. — "  Words  in  the  singular  shall  include  the  plural,  and  words  in 
the  plural  shall  include  the  singular"  (1,  \b). 

This  definition  applies  "in  this  Act  and  in  every  Act  passed  after  the 
year  1850,  whether  before  or  after  the  commencement  of  this  Act,  unless  the 
contrary  intention  appears"  (1). 

VOL.  VII.  26 


402  INTEEPKETATION  ACT,  1889 

"  The  same  rules  shall  be  observed  in  the  construction  of  every  enactment 
relating  to  an  offence  punishable  on  indictment  or  on  summary  conviction, 
when  the  enactment  is  contained  in  an  Act  passed  in  or  before  the  year 
1850"  (1,  2). 

"Oath." — "The  expression  'oath'  and  'affidavit'  shall,  in  the  case  of 
persons  for  the  time  being  allowed  by  law  to  affirm  or  declare  instead  of 
swearing,  include  affirmation  and  declaration,  and  the  expression  '  swear ' 
shall,  in  the  like  case,  include  affirm  and  declare"  (3). 

This  definition  applies  "in  every  Act  passed  after  the  year  1850,  whether 
before  or  after  the  commencement  of  this  Act,  unless  the  contrary  intention 
appears  "  (3). 

Obligation  {acquired  under  repealed  Act. — See  Repeal  {Effect  of  in  future  Acts). 

Offence. — "In  this  Act,  and  in  every  Act  passed  after  the  year  1850, 
whether  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears — 

"  (a)  Words  importing  the  masculine  gender  shall  include  females ;  and 
"  (S)  Words  in  the  singular  shall  include  the  plural,  and  words  in  the 
plural  shall  include  the  singular"  (1  (1)). 

"  The  same  rules  shall  be  observed  in  the  construction  of  every  enactment 
relating  to  an  offence  punishable  on  indictment  or  on  summary  conviction, 
when  the  enactment  is  contained  in  an  Act  passed  in  or  before  the  year 
1850"  (1  (2)). 

"  In  the  construction  of  every  enactment  relating  to  an  offence  punishable 
on  indictment  or  on  summary  conviction,  whether  contained  in  an  Act  passed 
before  or  after  the  commencement  of  this  Act,  the  expression  '  person '  shall, 
unless  the  contrary  intention  appears,  include  a  body  corporate  "  (2  (1)). 

A  joint-stock  company  has  been  convicted  under  sec.  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  which  enacts  that  no  person  shall  sell  to  the  prejudice 
of  the  purchaser  any  article  of  food  or  any  drug  which  is  not  of  the  nature, 
substance,  and  quality  of  the  article  demanded  {Pearhs,  Gunston  &  Tee,  Ltd., 
V.  Ward,  [1902]  2  K.  B.  1). 

"  Where  under  any  Act,  whether  passed  before  or  after  the  commence- 
ment of  this  Act,  any  forfeiture  or  penalty  is  payable  to  a  party  aggrieved, 
it  shall  be  payable  to  a  body  corporate  in  every  case  where  that  body  is  the 
party  aggrieved  "  (2  (2)). 

"Where  an  act  or  omission  constitutes  an  offence  under  two  or  more 
Acts,  or  both  under  an  Act  and  at  common  law,  whether  any  such  Act  was 
passed  before  or  after  the  commencement  of  this  Act,  the  offender  shall, 
unless  the  contrary  intention  appears,  be  liable  to  be  prosecuted  and  punished 
under  either  or  any  of  those  Acts  or  at  common  law,  but  shall  not  be  liable 
to  be  punished  twice  for  the  same  offence  "  (33). 

Offence  {High  Crime  and). — See  Scotland. 

Offence  {Committed  against  repealed  Act). — See  Repeal  {Effect  of  in  future 
Acts). 

Office  {Holder  of). — See  Duty. 

Operation  {Act  not  to  come  into  immediate). — "  Where  an  Act  passed  after 
the  commencement  of  this  Act  is  not  to  come  into  operation  immediately  on 
the  passing  thereof,  and  confers  powers  to  make  any  appointment,  to  make, 
grant,  or  issue  any  instrument,  that  is  to  say,  any  Order  in  Council,  order, 
warrant,  scheme,  letters  patent,  rules,  regulations,  or  by-laws,  to  give 
notices,  to  prescribe  forms,  or  to  do  any  other  thing  for  the  purposes  of  the 
Act,  that  power  may,  unless  the  contrary  intention  appears,  be  exercised  at 
any  time  after  the  passing  of  the  Act,  so  far  as  may  be  necessary  or  expedient 
for  the  purpose  of  bringing  the  Act  into  operation  at  the  date  of  the  com- 
mencement thereof,  subject  to  this  restriction,  that  any  instrument  made 
under  the  power  shall  not,  unless  the  contrary  intention  appears  in  the  Act, 
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or  the  contrary  is  necessary  for  bringing  the  Act  into  operation,  come  into 
operation  until  the  Act  comes  into  operation  "  (37). 

See  also  "Ad,"  "Commencement"  Repeal  {Effect  of  in  further  Ads). 

Order. — See  "  Commencement,"  Operation,  Order  in  Council. 

Order  in  Council. — "  Where  any  Act,  whether  passed  before  or  after  the 
commencement  of  this  Act,  confers  powers  to  make,  grant,  or  issue  any 
instrument,  that  is  to  say,  any  Order  in  Council,  order,  warrant,  scheme, 
letters  patent,  rules,  regulations,  or  by-laws,  expressions  used  in  the  instru- 
ment, if  it  is  made  after  the  commencement  of  this  Act,  shall,  unless  the 
contrary  intention  appears,  have  the  same  respective  meanings  as  in  the  Act 
conferring  the  power  "  (31). 

See  also  "  Commencement,"  Operation. 

Orders. — See  "  Bules  of  Court." 

" Ordnance  Map." — "In  this  Act  and  in  every  other  Act,  whether  passed 
before  or  after  the  commencement  of  this  Act,  the  expression  "ordnance 
map  "  shall,  unless  the  contrary  intention  appears,  mean  a  map  made  under 
the  powers  conferred  by  the  Survey  (Great  Britain)  Acts,  1841  to  1870,  or 
by  the  Survey  (Ireland)  Acts,  1825  to  1870,  and  the  Acts  amending  the  same 
respectively  "  (25). 

"Parish." — "In  every  Act  passed  after  the  year  1866,  whether  before  or 
after  the  commencement  of  this  Act,  the  expression  *  parish  '  shall,  unless  the 
contrary  intention  appears,  mean,  as  respects  England  and  Wales,  a  place 
for  which  a  separate  poor-rate  is  or  can  be  made,  or  for  which  a  separate 
overseer  is  or  can  be  appointed  "  (5). 

The  year  1866  is  the  year  of  the  Poor  Law  Amendment  Act,  1866,  29J& 
30  Vict.  c.  113.  Part  of  sec.  18  which  defined  parish  is  repealed  by  sec.  41 
of  this  Act.  Compare  also  the  definitions  in  the  Public  Health  Act,  1875, 
38  &  39  Vict.  c.  55,  s.  4 ;  the  Municipal  Corporations  Act,  1882,  45  &  46 
Vict.  c.  50,  8.  7,  and  the  Local  Government  Act,  1888,  51  &  52  Vict.  c.  41, 
a.  100. 

"  Parliamentary  Borough." — "  The  expression  '  parliamentary  borough,' 
shall  mean  any  borough,  burgh,  place  or  combination  of  places  returning  a 
member  or  members  to  serve  in  Parliament,  and  not  being  either  a  county 
or  division  of  a  county,  or  a  university  or  a  combination  of  universities " 
(15  (3)). 

This  definition  applies  "  in  this  Act,  and  in  every  Act  passed  after  the 
commencement  of  this  Act,  unless  the  contrary  intention  appears  "  (15). 

"  Parliamentary  Election." — "  The  expression  '  parliamentary  election  ' 
shall  mean  the  election  of  a  member  or  members  to  serve  in  Parliament  for 
a  county  or  ^division  of  a  county,  or  parliamentary  borough,  or  division  of 
a  parliamentary  borough,  or  for  a  university,  or  combination  of  universities  " 

<17  (D). 

This  definition  applies  "  in  every  Act  passed  after  the  commencement 
of  this  Act,  unless  the  contrary  intention  appears"  (17). 

"Parliamentary  Register  of  Electors." — "The  expression  'parliamentary 
register  of  electors '  shall  mean  a  register  of  persons  entitled  to  vote  at  any 
parliamentary  election"  (17  (2)), 

This  definition  applies  as  stated  in  "  Parliamentary  Eledion." 

Past  Ads  {Saving  for). — See  "  Commencement." 

Particular  Day  {Act,  &c.,  coming  into  operation). — See  "  Commencement." 

Party  Aggrieved. — See  Aggrieved  {Party). 

Penalty. — See  Aggrieved  (Party),  Offence. 

Penalty  {incurred  under  repealed  Ad). — See  Repeal  {Effect  of  in  future  Ads). 

"  Person." — "  In  the  construction  of  every  enactment  relating  to  an 
offence  punishable  on  indictment  or  on  summary  conviction,  whether  con- 
tained in  an  Act  passed  before  or  after  the  commencement  of  this  Act,  the 
expression  '  person '  shall,  unless  the  contrary  intention  appears,  include  a 
body  corporate"  (2  (1)). 
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"  In  this  Act  and  in  every  Act  passed  after  the  commencement  of  this 
Act  the  expression  '  person  '  shall,  unless  the  contrary  intention  appears, 
include  any  body  of  persons  corporate  or  unincorporate  "  (19). 

See  also  Offence,  supra,  and  note. 

Personal  Ad. — See  "  Ad." 

^^  Petty  Sessional  Court." — "The  expression  'petty  sessional  court 'shall, 
as  respects  England  or  Wales,  mean  a  court  of  summary  jurisdiction  con- 
sisting of  two  or  more  justices  when  sitting  in  a  petty  sessional  court-house, 
and  shall  include  the  Lord  Mayor  of  the  city  of  London,  and  any  alderman 
of  that  city,  and  any  metropolitan  or  borough  police  magistrate  or  other 
stipendiary  magistrate  when  sitting  in  a  court-house  or  place  at  which  he 
is  authorised  by  law  to  do  alone  any  act  authorised  to  be  done  by  more 
than  one  justice  af  the  peace  "  (13  (12)). 

This  definition  applies  "  in  this  Act,  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears"  (13). 

^^ Petty  Sessional  Court-House." — "The  expression  'petty  sessional  court- 
house '  shall,  as  respects  England  or  Wales,  mean  a  court-house  or  other 
place  at  which  justices  are  accustomed  to  assemble  for  holding  special  or  petty 
sessions,  or  which  is  for  the  time  being  appointed  as  a  substitute  for  such  a 
court-house  or  place,  and  where  the  justices  are  accustomed  to  assemble  for 
either  special  or  petty  sessions  at  more  than  one  court-house  or  places  in 
a  petty  sessional  division,  shall  mean  any  such  court-house  or  place.  The 
expression  shall  also  include  any  court-house  or  place  at  which  the  Lord 
Mayor  of  the  city  of  London  or  any  alderman  of  that  city,  or  any  metro- 
politan or  borough  police  magistrate  or  other  stipendiary  magistrate  is 
authorised  by  law  to  do  alone  any  act  authorised  to  be  done  by  more  than, 
one  justice  of  the  peace  "  (13  (13)). 

This  definition  applies  as  stated  in  "Petty  Sessional  Court." 

Petty  Sessional  Division. — See  "  Petty  Sessional  Court-House." 

Petty  Sessions  (Ireland)  Ad. — See  "  Summary  Jurisdidion  {Ireland)  Ad." 

Photography. — See  Writing. 

Plural. — See  Number,  Offence. 

"  Poor  Law  Union." — See  "  Board  of  Guardians." 

Pmiion  {of  Ad  cited  in  subsequent  Act). — See  Citation  of  Acts. 

Post  {Service  by). — "Where  an  Act  passed  after  the  commencement  of  this- 
Act  authorises  or  requires  any  document  to  be  served  by  post,  whether  the 
expression  '  serve '  or  the  expression  '  give '  or  '  send,'  or  any  other  expression 
is  used,  then,  unless  the  contrary  intention  appears,  the  service  shall  be 
deemed  to  be  effected  by  properly  addressing,  prepaying,  and  posting  a 
letter  containing  the  document,  and  unless  the  contrary  is  proved  to  have 
been  effected  at  the  time  at  which  the  letter  would  be  delivered  in  the 
ordinary  course  of  post."  (26). 

"Postmaster-General." — "The  expression  'Postmaster-General'  shall  mean 
Her  Majesty's  Postmaster-General  for  the  time  being"  (12  (11)). 

This  definition  applies  "  in  this  Act,  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears  "  (12). 

Power. — See  Duty. 

Power  {to  make  rides,  &c.). — "  Where  an  Act  passed  after  the  commence- 
ment of  this  Act  confers  a  power  to  make  any  rules,  regulations,  or  by-laws,, 
the  power  shall,  unless  the  contrary  intention  appears,  be  construed  as 
including  a  power,  exercisable  in  the  like  manner  and  subject  to  the  like 
consent  and  conditions,  if  any,  to  rescind,  revoke,  amend,  or  vary  the  rules^ 
regulations,  or  by-laws  "  (32  (3)). 

See  also  Operation. 

Printing. — See  Writing. 

Prison  {committed  to). — See  Committed  for  Trial. 
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Private  Ad.— See  "  Ad." 

Privilege  (acquired  under  repealed  Ad). — See  Repeal  (Effed  of  in  future 
Ads). 

"Privy  Council  (The)." — "  The  expression  *  the  Privy  Council '  shall,  except 
when  used  with  reference  to  Ireland  only,  mean  the  Lords  and  others  for 
the  time  being  of  Her  Majesty's  Most  Honourable  Privy  Council,  and  when 
used  with  reference  to  Ireland  only,  shall  mean  the  Privy  Council  of  Ireland 
for  the  time  being"  (12  (5)). 

This  definition  applies  "in  this  Act,  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears  "  (12). 

See  also  "Board  of  Trade"  "Education  Department"  "Scotch  Education 
Department." 

Public  Ad. — See  Judicially  Noticed. 

Public  Buildings. — See  Works. 

Punished  (not  twice). — See  Offence. 

Punishment  {incurred  under  repealed  Ad). — See  Repeal  {Effect  of  in  future 
Ads). 

Quarter  Sessions. — See  "  Court  of  Quarter  Sessions." 

"  Queen  Anne's  Bounty." — "  The  expression  '  Queen  Anne's  Bounty '  shall 
mean  the  Governors  of  the  Bounty  of  Queen  Anne  for  the  augmentation  of 
the  maintenance  of  the  poor  clergy"  (12  (16)). 

This  definition  applies,  "  in  this  Act,  and  in  every  other  Act  whether 
passed  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears  "  (12). 

Queen's  Printer. — See  Citation  of  Ads. 

Railways  Acts  {Ireland). — See  "  Lands  Clauses  Acts." 

Record  Commission  {Statutes  prepared  by). — See  Citation  of  Ads. 

Recognisance. — See  "  Committed  for  Trtal." 

Re-enact. — See  Repeal  {Effect  of  in  future  Acts). 

Reference  {in  one  Act  to  anotIier).—See  Citation  of  Acts,  Repeal  {Effect  of  in 
future  Acts). 

Register  of  Eledors. — See  "  Local  Government  Register  of  Electors"  "  Parlia- 
mentary Register  of  Electors." 

Regulations. — See  "Commencement"  Operation,  Order  in  Coundl,  Power  to 
make. 

Regnal  Year. — See  Citation  of  Ads. 

Remedy  {under  repealed  Ad). — See  Repeal  {Effed  of  in  future  Ads). 

Repeal. — See  Ad. 

Repeal  {Effect  of  in  future  Ads. — "  Where  this  Act  or  any  Act  passed  after 
the  commencement  of  this  Act  repeals  and  re-enacts,  with  or  without 
modification,  any  provisions  of  a  former  Act,  references  in  any  other  Act 
to  the  provisions  so  repealed,  shall,  unless  the  contrary  intention  appears, 
be  construed  as  references  to  the  provisions  so  re-enacted  "  (38  (1)). 

For  the  meaning  of  re-enacts,  with  or  without  modification,  see  Sweet  v. 
Bishop  of  Ely,  [1902]  2  Ch.  508,  and  compare  Stevens  v.  General  Steam  Naviga- 
turn  Co.,  [1903]  1  K.  B.  890. 

*'  Where  this  Act  or  any  Act  passed  after  the  commencement  of  this  Act 
repeals  any  other  enactment,  then,  unless  the  contrary  intention  appears, 
the  repeal  shall  not — 

"  (o)  Revive  anything  not  in  force  or  existing  at  the  time  at  which  the 
repeal  takes  effect ;  or, 

"  (6)  Affect  the  previous  operation  of  any  enactment  so  repealed,  or  any- 
thing duly  done  or  suffered  under  any  enactment  so  repealed  ;  or," 
See  Hestm  and  Isleworth  U.  D.  C.  v.  Grout,  [1897]  2  Ch.  306. 

"  (c)  Affect  any  right,  privilege,  obligation,  or  liability  acquired,  accrued, 
or  incurred  under  any  enactment  so  repealed ;  or. 
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See  Hestm  and  Islewarth  U.  D.  C.  v.  Grout,  [1897]  2  Ch.  306. 

"  (d)  Affect  any  penalty,  forfeiture,  or  punishment  incurred  in  respect  of 
any  offence  committed  against  any  enactment  so  repealed  ;  or, 

•'  (e)  Affect  any  investigation,  legal  proceeding,  or  remedy  in  respect  of 

such  right,  privilege,  obligation,  liability,  penalty,  forfeiture,  or 

punishment  as  aforesaid ; 

and  any  such  investigation,  legal  proceeding,  or  remedy  may  be  instituted, 

continued,  or  enforced,  and  any  such  penalty,  forfeiture,  or  punishment  may 

be  imposed,  as  if  the  repealing  Act  had  not  been  passed  "  (38  (2)). 

See  also  "  Act" 

Rescind  (rules,  &c.) — See  Power  {to  make  rules,  &c.). 

Revised  Edition  of  the  Statutes. — See  Citation  of  Acts. 

Revive. — See  Repeal  {Effect  of  in  future  Acts). 

Revive. — See  Repeal  {Effect  of  in  future  Acts). 

Revoke  {^-ules  &c.). — See  Power  {to  make  rules,  &c.). 

Right  {acquired  under  repealed  Act). — See  "Act,"  Repeal  {Effect  of  in  future 
Acts). 

Rules. — See  "  Commencement,"  Operation,  Order  in  Council,  Power  {to  make 
rules,  &c.). 

'^ Rules  of  Court." — "In  every  Act  passed  after  the  commencement  of  this 
Act,  unless  the  contrary  intention  appears,  the  expression  '  rules  of  Court,' 
where  used  in  relation  to  any  Court,  shall  mean  rules  made  by  the  authority 
having  for  the  time  being  power  to  make  rules  or  orders  regulating  the  prac- 
tice and  procedure  of  such  Court,  and  as  regards  Scotland  shall  include  Acts 
of  adjournal  and  Acts  of  sederunt. 

"  The  power  of  the  said  authority  to  make  rules  of  Court  as  above  defined, 
shall  include  a  power  to  make  rules  of  Court  for  the  purpose  of  any  Act 
passed  after  the  commencement  of  this  Act,  and  directing  or  authorising 
anything  to  be  done  by  rules  of  Court"  (14). 

Saving  for  past  Acts. — See  "  Commencement." 

Scheme. — See  "  Commencement,"  Operation,  Order  in  Council. 

Scotch  Education  Department. — "  The  expression  *  the  Scotch  Education 
Department,'  shall  mean  the  Lords  of  the  Committee  for  the  time  being  of 
the  Privy  Council  appointed  for  Education  in  Scotland  "  (12  (7)). 

This  definition  applies  "  in  this  Act,  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears"  (12). 

Scotland. — "  In  every  Act  relating  to  Scotland,  whether  passed  before  or 
after  the  commencement  of  this  Act,  unless  the  contrary  intention  appears — 

"  The  expression  '  sheriff  clerk '  shall  include  steward  clerk  : 

"  The  expression  '  shire,'  '  sheriffdom,'  and  '  county,'  shall  include  any 
stewartry  in  Scotland  "  (7). 

"  In  this  Act,  and  in  every  Act  passed  after  the  commencement  of  this 
Act,  unless  the  contrary  intention  appears — 

"The  expression  'sheriff'  shall,  as  respects  Scotland,  include  a  sheriff- 
substitute  : 

"  The  expression  *  felony  '  shall,  as  respects  Scotland,  mean  a  high  crime 
and  offence : 

"  The  expression  '  misdemeanor '  shall,  as  respects  Scotland,  mean  an 
offence  "  (28). 

See  also  "Lands  Clauses  Acts,"  "Rules  of  Court,"  Summary  Jurisdiction 
Acts,"  "Summary  Jurisdiction  {Scotland)  Acts." 

"Secretary  of  State." — "The  expression  'Secretary  of  State 'shall  mean 
one  of  Her  Majesty's  Principal  Secretaries  of  State  for  the  time  being" 
(12  (3)). 

This  definition  applies  "  in  this  Act,  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears"  (12). 
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Section  of  an  Act. — "Every  section  of  an  Act  shall  have  eflfect  as  a 
substantive  enactment  without  introductory  words"  (8). 

See  also  Citation  of  Acts. 

"  Send." — See  Po.^t  (Service  by). 

"Serve." — See  Post  (Service  by). 

Session  of  Parliament. — See  "  Act,"  Citation  of  Acts. 

Sessions  (of  the  Central  Criminal  Court). — See  "  Assizes." 

Sessions  (Special  or  Petty). — See  *'  Petty  Sessional  Court-Home." 

"  Sheriff."— See  Scotland. 

"  Sheriff-clerk." — See  Scotland. 

"  Sheriffdom." — See  Scotland. 

Sheriff-substitute. — See  Scotland. 

"  Shire."— 8ee  Scotland. 

Short  Title. — See  Citation  of  Acts. 

Singular. — See  Number,  Offence. 

Sovereign. — "  In  this  Act,  and  in  every  other  Act,  whether  passed  before 
or  after  the  commencement  of  this  Act,  references  to  the  Sovereign  reigning 
at  the  time  of  the  passing  of  the  Act  or  to  the  Crown  shall,  unless  the  con- 
trary intention  appears,  be  construed  as  references  to  the  Sovereign  for  the 
time  being,  and  this  Act  shall  be  binding  on  the  Crown  "  (30). 

Statute.— See  "  Act." 

"Statutory  Declaration." — "In  this  Act,  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act,  the  expression 
'  statutory  declaration '  shall,  unless  the  contrary  intention  appears,  mean 
a  declaration  made  by  virtue  of  the  Statutory  Declarations  Act,  1835 " 
(5  &  6  Will.  IV.  c.  62)— (21). 

Statutory  Offence. — See  Offence. 

Statutory  Powers  (Exercise  of,  between  passing  and  commencement  of  Act). — See 
Operation. 

Statutory  Powers,  Rules,  Orders,  &c. — See  Order  in  Council,  Operation. 

Steward  Clerk. — See  Scotland. 

Stewartry. — See  Scotland. 

Stipendiary  Magistrate. — See  "  Petty  Sessional  Court,"  *'  Petty  Sessional  Court- 
House." 

Straight  Line. — See  Measuremeni. 

Sub-section. — See  Citation  of  Acts. 

Substantive  Enactment. — See  Section  of  an  Act. 

Summary  Conviction. — See  Offence. 

"Summary  Jurisdiction  Act,  1848." — "The  expression  'the  Summary 
Jurisdiction  Act,  1848 'shall  mean  the  Act  of  the  session  of  the  eleventh 
and  twelfth  years  of  the  reign  of  Her  present  Majesty,  chapter  forty-three, 
intituled  '  An  Act  to  facilitate  the  performance  of  the  duties  of  justices  of 
the  peace  out  of  sessions  within  England  and  Wales  with  respect  to  summary 
convictions  and  orders  '"  (13  (6)). 

This  definition  applies  "  in  this  Act,  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears"  (13). 

"Summary  Jurisdiction  Acts." — "The  expression  'the  Summary  Juris- 
diction Acts,'  when  used  in  relation  to  England  or  Wales,  shall  mean  the 
Summary  Jurisdiction  (England)  Acts,  and  when  used  in  relation  to  Scotland 
the  Summary  Jurisdiction  (Scotland)  Acts,  and  when  used  in  relation  to 
Ireland  the  Summary  Jurisdiction  (Ireland)  Acts"  (13  (10)). 

This  definition  applies  as  stated  in  "Summary  Jurisdiction  Act,  1848." 

"  Summary  Jurisdiction  (England)  Acts." — "  The  expression  '  the  Summary 
Jurisdiction  (England)  Acts,'  and  the  expression  '  the  Summary  Jurisdiction 
(English)  Acts,'  shall  respectively  mean  the  Summary  Jurisdiction  Act, 
1848"  (11  &  12  Vict.  c.  43),  "and  the  Summary  Jurisdiction  Act,  1879" 
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(42  &  43  Vict.  c.  49),  "  and  any  Act,  past  or  future,  amending  those  Acts,  or 
either  of  them  "(13  (7)). 

This  definition  applies  as  stated  in  "  Summary  Jurisdiction  Act,  1848  "  (13). 

"  Summary  Jurisdiction  (Ireland)  Act." — "  The  expression  '  the  Summary- 
Jurisdiction  (Ireland)  Act'  shall  mean,  as  respects  the  Dublin  Metropolitan 
Police  District,  the  Acts  regulating  the  powers  and  duties  of  justices  of  the 
peace  or  of  the  police  of  that  district,  and  as  respects  any  other  part  of 
Ireland,  the  Petty  Sessions  (Ireland)  Act,  1851  "  (14  &  15  Vict.  c.  93),  "and 
any  Act,  past  or  future,  amending  the  same"  (13  (9)), 

This  definition  applies  as  stated  in  "  Summary  Jurisdiction  Act,  1848  "  (13). 

"Summary  Jurisdiction  (Scotland)  Acts." — "The  expression  '  the  Summary 
Jurisdiction  (Scotland)  Acts  '  shall  mean  the  Summary  Jurisdiction  (Scotland) 
Acts,  1864  and  1881  "  (27  &  28  Vict.  c.  53,  and  44  &  45  Vict.  c.  33), 
"  and  any  Act,  past  or  future,  amending  those  Acts  or  either  of  them " 
(13  (8)). 

This  definition  applies  as  stated  in  "  Summary  Jurisdiction  Act,  1848  "(13). 

"  Supreme  Court." — "  The  expression  '  Supreme  Court,'  when  used  with 
reference  to  England  or  Ireland,  shall  mean  the  Supreme  Court  of  Judicature 
in  England  or  Ireland,  as  the  case  may  be,  or  either  branch  thereof"  (13  (1)). 

This  definition  applies  as  stated  in  " Summary  Jurisdiction  Act,  1848  "  (13). 

"Swear."— 8ee  "Oath." 

Tenements. — See  "Land." 

Tenure. — See  "Land." 

Townland. — See  "  Board  of  Guardians." 

"  Treasury  (The)." — "  The  expression  '  The  Treasury '  shall  mean  the  Lord 
High  Treasurer  for  the  time  being,  or  the  Commissioners  for  the  time  being 
of  Her  Majesty's  Treasury  "  (12  (2)). 

This  definition  applies  "  in  this  Act,  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears"  (12). 

Trial. — See  "  Committed  for  Trial." 

Union. — See  "  Board  of  Guardians." 

University. — See  "Parliamentary  Borough,"  "Parliamentary  Election." 

Valuation  (Irish)  Acts. — See  "  Irish  Valuation  Acts." 

Vary  (rules,  &c.). — See  Power  (to  make  rules,  &c.). 

Vice-consul. — See  "  Consular  Officer." 

Warrant. — See  "  Commencement,"  Operation,  Order  in  Council. 

Woods,  Woods  and  Forests  (Commissioners  of). — "  The  expression  '  Commis- 
sioners of  Woods '  or  '  Commissioners  of  Woods  and  Forests '  shall  mean  the 
Commissioners  of  Her  Majesty's  Woods,  Forests,  and  Land  Revenues  for  the 
time  being"  (12  (12)). 

This  definition  applies  "  in  this  Act,  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act,  unless  the  contrary 
intention  appears"  (12). 

Words  (Reproductions  of). — See  Writing. 

Works  (Commissioners  of). — "  The  expression  '  Commissioners  of  Works ' 
shall  mean  the  Commissioners  of  Her  Majesty's  Works  and  Public  Buildings 
for  the  time  being"  (12  (13)). 

This  definition  applies  as  stated  in  Woods. 

Writing. — "In  this  Act,  and  in  every  other  Act,  whether  passed  before 
or  after  the  commencement  of  this  Act,  expression  referring  to  writing  shall, 
unless  the  contrary  intention  appears,  be  construed  as  including  references  to 
printing,  lithography,  photography,  and  other  modes  of  representing  or 
reproducing  words  in  a  visible  form  "  (20). 

Interpreter. — ^Where  a  witness  is  unable  to  speak  English  or 
is  dumb,  it  is  the  practice  to  swear  some  person  who  understands  the 
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language  or  gestures  of  the  witness,  to  interpret  his  evidence  to  the 
Court  (Taylor  on  Evidence,  10th  ed.,  s.  1376).  The  interpreter  may  be 
examined  on  the  voire  dire  to  test  his  competence,  and  if  found  incom- 
petent may  be  rejected.  ^\^iere  discovery  of  documents  in  a  foreign 
language  is  ordered,  an  interpreter  or  translator  may  be  allowed  to 
attend  the  inspection  (Taylor  on  Evidence,  10th  ed.,  s.  1809).  Where  an 
interpreter  is  employed  for  communication  between  solicitor  and  client, 
the  communications  made  through  him  are  as  privileged  as  if  made 
directlv,  and  he  is  bound  not  to  reveal  them  {Du  Barri  v.  lAvette,  1791, 
Pea.  id's ;  3  E.  E.  655 ;  Wilson  v.  Rastcdl,  1792, 4  T.  E.  756 ;  2  E.  E.  515 ; 
20  How.  St.  Tri.  575?i.). 

The  oath  ordinarily  administered  to  an  interpreter  of  oral  evidence 
is  as  follows: — 

You  shall  well  and  truly  interpret  and  explanation  make  to  the  Court 
(and  jury)  and  the  witness  of  all  such  matters  and  things  as  shall  be  required 
of  you  to  the  best  of  your  skill  and  understanding.     So  help  you  God. 

Where  the  interpreter  has  to  translate  to  a  foreign  witness,  an 
affidavit  to  be  sworn  by  the  latter ;  the  form  of  the  interpreter's  oath 
is  as  follows: — 

You  do  swear  that  you  well  understand  the  English  and  languages, 

and  that  you  have  truly  and  distinctly  interpreted  the  contents  of  this  affi- 
davit to  the  deponent  A.  B.,  and  that  you  will  truly  interpret  the  oath  about 
to  be  administered  to  him.     So  help  you  God. 

(See  Stringer  on  Oaths,  2nd  ed.,  pp.  86,  122.) 

The  interpreter,  like  an  ordinary  witness,  is  entitled  to  be  sworn  by 
any  ceremony  which  he  declares  binding  on  him,  or  in  a  proper  case  to 
affirm  under  the  Oaths  Act,  1888. 

In  criminal  prosecutions,  the  expense  of  which  may  be  allowed  out  of 
public  moneys,  if  an  interpreter  is  employed  to  interpret  on  the  part  of 
the  prosecution,  the  Court  of  trial  may  make  such  allowances  as  to  the 
Court  seem  reasonable.  This  regulation  does  not  interfere  with  any 
other  regulations  which  may  be  in  force  as  to  the  remuneration  of 
interpreters  (Regulations  of  Dec.  31,  1903,  St.  E.  k  0.,  Eev.,  vol.  iv. 
p.  2).  There  is  no  express  regulation  where  the  interpreter  is  needed  to 
interpret  the  evidence  of  witnesses  for  the  defence ;  though  the  costs  of 
the  witnesses  may  in  certain  events  be  payable  out  of  public  funds  (see 
Costs,  Criminal  Frocecdinqs). 

In  civil  actions  in  the  High  Court  in  which  an  interpreter  is  necessary, 
his  expenses  are  allowed  on  taxation,  as  party  and  party  costs  {Bastard  v. 
Smith,  1839, 10  Ad.  &  E.  213 ;  50  E.  E.  387).  They  appear  to  be  treated 
as  those  of  expert  witnesses. 

Interrog'atories. — Relief  by  way  of  discovery  could  formerly 
only  be  obtained  in  the  Courts  of  equity,  and  when  a  party  in  an  action  at 
law  desired  to  administer  interrogatories,  he  could  only  do  so  by  means 
of  a  bill  of  discovery  in  the  Court  of  Chancery.  The  Common  Law  Pro- 
cedure Act,  1854,  for  the  first  time  enabled  interrogatories  to  be  adminis- 
tered in  actions  in  the  superior  Courts  of  law.  Since  the  Judicature 
Acts  came  into  force,  discovery  in  High  Court  actions  is  subject  to  the 
Eules  of  the  Supreme  Court,  and  the  principles  on  which  discovery  is 
granted  are  those  which  prevailed  in  equity,  except  where  these  are 
modified  by  the  provisions  of  the  Judicature  Acts  and  the  Eules  (A.-G. 
v.  Gaskill,  1882,  20  Ch.  D.  519 ;  see  also  Lyell  v.  Kennedy,  1883,  8  App. 
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Cas.  217,  223,  233).  The  Eules  of  the  Supreme  Court  relating  to  dis- 
covery do  not,  however,  apply  to  matrimonial  proceedings,  discovery  in 
which  is  regulated  by  a  practice  based  partly  on  the  old  ecclesiastical 
practice,  partly  on  that  of  the  High  Court  (Order  68,  r.  1  (d) ;  Bed/em 
V.  Medfern,  [1891]  P.  139). 

The  subject  of  Interrogatories  has  already  been  dealt  with  in  the 
article  on  Discovery,  to  which  the  reader  is  referred  generally,  and  in 
particular  for  the  practice  relating  to  their  administration.  In  the  present 
article  it  is  intended  mainly  to  consider  what  interrogatories  are  allowable, 
and  what  answers  are  sufficient. 

The  fact  that  parties  have  an  adverse  interest  does  not  in  itself  give 
one  the  right  to  interrogate  the  other.  The  party  interrogated  must  be 
an  "opposite  party"  (Order  31,  r.  1),  one  between  whom  and  the  party 
interrogating  a  question  is  litigated  which  the  Court  may  decide  {Molloy 
v.  Kilhy,  1880,  15  Ch.  D.  162 ;  Eden  v.  Weardale  Iron  and  Coal  Co.,  1887, 
35  Ch.  D.  287,  295).  It  has  been  pointed  out  that  in  the  Chancery 
Division  it  may  often  be  necessary  to  adjust  rights  between  two  plaintiffs 
or  two  defendants,  and  in  such  a  case  discovery  of  documents  has 
been  given  against  a  co-defendant  under  Order  31,  r.  12,  which  enables 
discovery  of  documents  to  be  given  against  "  any  other  party  "  to  the 
cause  or  matter  {Shaw  v.  Smith,  1886,  18  Q.  B.  D.  193,  197-200 ;  Alcoy 
Ely.  Co.  V.  GreenUll,  1896,  74  L.  T.  345);  and  it  has  been  held  that 
"  other  party  "  in  this  rule  is  equivalent  to  "  opposite  party  "  {Shaw  v. 
Smith,  supra). 

Interrogatories  must  relate  to  questions  of  fact,  not  questions  of  law 
(Wigram,  Discovery,  s.  187 ;  Whately  v.  Crawford,  1856, 26  L.  J.  Q.  B.  163, 
165).  In  A.-G.  V.  Gaskill,  1882,  20  Ch.  D.  519,  an  action  to  prevent  the 
obstruction  of  an  alleged  highway,  an  interrogatory  asking  whether  there 
was  a  public  footpath  over  the  defendant's  land  was  allowed ;  but  the 
point  that  the  question  might  be  one  of  law  was  not  raised. 

The  fundamental  rule  with  regard  to  interrogatories  is  that  they 
must  be  relevant.  They  are  not  limited  to  facts  put  directly  in  issue  in 
the  pleadings,  but  must  relate  to  facts  material  to  some  question  in  issue 
in  the  litigation  {Jones  v.  Richards,  1885,  15  Q.  B.  D.  439 ;  Marriott  v. 
Chamberlain,  1886,  17  Q.  B.  D.  154.  In  the  latter  case,  a  libel  action, 
the  defendant  was  allowed  to  interrogate  the  plaintiff  as  to  allegations 
made  by  the  plaintiff  in  letters  and  speeches,  but  not  mentioned  in  the 
pleadings).  Any  other  interrogatories  are  not  permissible,  even  though 
they  consist  of  questions  which  would  be  allowed  on  cross-examination 
(Order  31,  r.  1).  It  is  also  probable  that  the  interrogatories  must  be 
relevant  to  a  question  between  the  interrogating  party  and  the  party 
whom  it  is  sought  to  interrogate.  In  equity,  it  seems  that  one  party 
could  not  be  required  to  give  discovery  relevant  only  to  matters  in 
question  between  the  applicant  and  some  other  party  to  the  suit  (Bray, 
pp.  59,  60).  In  Spokes  v.  Grosvenm^  Hotel  Co.,  [1897]  2  Q.  B.  124,  an 
action  by  a  shareholder,  on  behalf  of  company,  against  the  directors, 
who  were  alleged  to  have  defrauded  the  company,  an  order  for  discovery 
of  documents  was  made,  under  Order  31,  r.  12,  against  the  company, 
who  were  joined  as  co-defendants,  although  the  plaintiff  claimed  no 
relief  against  them.  In  substance,  however,  the  order  was  made  against 
the  directors,  who  had  control  of  the  documents  belonging  to  the  com- 
pany, and  the  decision  can  scarcely  be  relied  on  to  prove  a  right  to 
interrogate  on  a  matter  not  in  issue  between  the  parties.  (See  Codd  v. 
Delap,  [1906]  W.  N.  57,  78.) 
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In  order  to  be  relevant,  interrogatories  must  tend  to  support  the 
case  of  the  party  interrogating,  and  must  not  relate  exclusively  to  the 
manner  in  which  the  case  of  the  opposite  party  is  to  be  established 
{Lydl  V.  Kennedy,  1883,  8  App.  Cas.  217,  224;  Wigram,  Discovery, 
2nd  ed.,  p.  15).  The  latter  may  be  interrogated  as  to  the  facts  on  which 
he  relies  to  establish  his  case,  for  a  litigant  is  entitled  to  know  the 
nature  of  the  case  which  will  be  set  up  on  the  other  side;  but  a 
party  may  not  be  interrogated  as  to  the  manner  in  which  he  intends  to 
conduct  his  case  {Lever  Bros.  v.  Associated  Newspapers,  [1907]  2  K.  B. 
626),  nor  as  to  the  evidence  by  which  he  will  seek  to  establish 
the  facts  material  to  his  case  {Fade  v.  Jacobs,  1877,  3  Ex.  D.  335, 
337;  Hooton  v.  Dolby,  [1907]  2  K.  B.  18).  Thus,  interrogatories  may 
not  be  administered  for  the  purpose  of  finding  out  the  names  of 
an  opponent's  witnesses,  though,  when  their  names  are  a  substantial 
part  of  material  facts,  interrogatories  as  to  such  facts  are  not  objection- 
able, because  in  answering  them  he  will  be  obliged  to  disclose  the 
names  of  the  witnesses  {Bade  v,  Jacobs,  supra ;  Marriott  v.  Chamberlain, 
1886,  17  Q.  B.  D.  154).  There  are  many  cases  illustrating  this 
principle.  In  Birch  v.  Mather,  1883,  22  Ch.  D.  629,  the  plaintiff,  in 
an  action  for  the  infringement  of  a  patent,  was  allowed  to  interrogate 
the  defendant  as  to  the  persons  by  whom  prior  user  was  alleged  to  have 
been  made.  In  Marriott  v.  Chamberlain,  supra,  an  action  for  libel,  the 
defendant  had  accused  the  plaintiff  of  having  fabricated  a  letter  which 
the  latter  had  said  that  the  defendant  had  written,  and  the  Court  of 
Appeal  held  that  the  plaintiff  might  be  interrogated  as  to  the  names  and 
addresses  of  the  persons  to  whom  he  alleged  the  letter  had  been  sent  by 
the  defendant.  On  the  other  haml,  in  Marshall  v.  Met.  Dist.  Ely.  Co., 
1890,  7  T.  L.  R  49,  an  action  for  personal  injuries,  an  interrogatory  was 
disallowed,  the  object  of  which  was  to  ascertain  which  of  the  defendant's 
servants  saw  the  plain tifll'  at  the  time  of  the  accident.  In  a  slander 
action  the  defendant  is  entitled  to  know  the  names  of  the  persons  in 
whose  presence  the  slander  was  uttered,  but  the  more  convenient  course 
is  to  apply  for  particulars  of  their  names  before  delivering  the  defence 
(Boselle  v.  Buchatmn,  1886,  16  Q.  B.  D.  656).  See  further,  Lymi  v. 
Tweddell,  1879,  13  Ch.  D.  395. 

On  the  principle  that  a  party  may  interrogate  to  establish  his  own 
case  interrogatories  are  allowable  for  the  purpose  of  obtaining  admissions 
which  will  dispense  with  the  calling  of  evidence  {A.-G.  v.  Gaskill,  1882, 
20  Ch.  D.  519),  or  for  the  purpose  of  ascertaining  the  names  of  persons 
who  can  give  evidence  in  his  favour  {Hall  v.  Liardd,  1883,  W.  N.  p.  175). 
Thus  the  plaintiff  in  a  slander  action  may  seek  to  obtain  an  admission 
that  the  defendant  has  uttered  the  defamatory  words  in  the  presence 
of  third  parties  {Dalyleish  v.  Lmvther,  [1899]  2  Q.  B.  590 ;  cf.  Mndte  v. 
Credit  Refwrn  Association,  [1905]  1  K.  B.  653).  So  also  a  plaintiff 
may  interrogate  as  to  the  names  of  persons  whom  he  is  entitled  or 
compelled  to  make  parties  to  the  action  {Hancocks  v.  Lablache,  1878, 
3  C.  P.  D.  197,  202;  Byre  v.  Badgers,  1891,  40  W.  R.  137). 

It  is  legitimate  to  interrogate  for  the  purpose  of  destroying  the 
opponent's  case  {per  Lord  Esher,  M.R.,  GrumbrccJit  v.  Parry,  1884, 
32  W.  R.  358),  or  of  putting  him  on  oath  as  to  its  truth  {A.-G.  v.  Gaskill, 
1882,  20  Ch.  D.  519,  527);  but  the  former  Chancery  practice  of  interro- 
gating, as  a  matter  of  course,  as  to  every  allegation  in  a  statement  of 
claim  without  regard  to  the  question  whether  the  interrogatories  are 
reasonable,  no  longer  exists  {ibid.  p.  529).     An  interrogatory  asking 
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whether  certain  allegations  in  the  pleading  of  the  opposite  party  were 
true,  was  disallowed  in  Johns  v.  James,  1879,  13  Ch.  D.  370. 

In  actions  for  defamation  where  the  defendant  pleads  privilege,  the 
plaintiff  may,  for  the  purpose  of  destroying  this  defence  and  establishing 
malice,  interrogate  the  defendant  as  to  the  condition  of  his  mind  when 
he  made  the  defamatory  statement.  Thus  he  may  ask  on  what  informa- 
tion the  statement  was  based,  and  what  steps  the  defendant  took  to  verify 
it  (Elliott  V.  Garrett,  [1902]  1  K.  B.  870 ;  White  v.  Credit  Reform  Asso- 
ciation, [1905]  1  K.  B.  653).  In  the  last-mentioned  case  the  plaintiff 
was  also  allowed  to  interrogate  the  defendant  as  to  the  names  of  the 
persons  from  whom  the  information  was  obtained ;  but  the  Court  will 
disallow  such  an  interrogatory,  if  in  their  opinion  the  real  object  of  the 
interrogatory  was  to  enable  the  plaintiff  to  bring  an  action  against  the 
informants  {Edmondson  v.  Birch,  [1905]  2  K.  B.  523).  More  recently 
again,  where  the  defence  was  fair  comment  and  justification,  it  was  held 
that  the  publishers  of  a  newspaper  ought  not  to  be  compelled  to  disclose 
the  names  of  their  informants  (Fi/moiith  Mutual  Co-operative  Society  v. 
Traders'  PuMshing  Association,  [1906]  1  K.  B.  403).  This  case  can  be 
distinguished  from  White  v.  Credit  Reform  Association,  supra,  on  the 
ground  that  the  source  of  the  defendant's  information  is  immaterial  when 
he  justifies  his  statements  of  fact  (see  per  Lord  Esher  in  Hennessy  v. 
Wright,  1888,  24  Q.  B.  D.,  at  p.  448).  The  ratio  decidendi  was,  however, 
that  where  the  action  is  for  a  libel  published  in  a  newspaper,  there  is  an 
established  rule  not  to  force  the  defendant  to  disclose  the  name  of  his 
informant,  in  the  absence  of  special  circumstances. 

Eor  the  purpose  of  determining  the  relevancy  of  an  interrogatory, 
the  case  of  the  party  interrogating  must  be  assumed  to  be  true  ;  other- 
wise the  opposite  party  would  have  it  in  his  power  to  escape  being 
interrogated  by  simply  denying  that  case  (Bray,  p.  18).  If  it  be  not 
certain,  but  only  possible,  that  the  answer  to  an  interrogatory  will  be 
material,  there  is  power  to  allow  it  {Steward  v.  Lonsdale,  1879,  42  L.  T. 
172),  though  of  course  the  Court  or  judge  has  a  discretion  in  the  matter 
(Order  31,  r.  2). 

Interrogatories  may  be  disallowed  on  the  ground  that  they  have  been 
exhibited  unreasonably  or  vexatiously,  or  that  they  are  prolix,  oppressive, 
unnecessary,  or  scandalous  (Order  31,  r.  7).  By  Order  31,  r.  6,  the 
objection  may  be  taken  in  the  affidavit  in  answer  that  any  interrogatory 
is  scandalous  or  irrelevant,  or  not  hond  fide  for  the  purpose  of  the  cause  or 
matter,  or  that  the  matters  inquired  into  are  not  sufficiently  material  at 
that  stage,  or  that  the  interrogatory  should  not  be  answered  on  some 
other  ground.  The  effect  of  the  more  recent  rule  2  of  Order  31,  which 
says  that  only  such  of  the  interrogatories  submitted  shall  be  allowed,  as 
the  Court  or  judge  shall  consider  necessary,  either  for  disposing  fairly 
of  the  cause  or  matter,  or  for  saving  costs,  is  that  the  granting  of  leave 
to  interrogate  is  a  matter  of  discretion,  so  that  leave  may  be  refused  on 
the  ground  that  the  interrogatory  is  one  which  the  party  whom  it  is 
sought  to  interrogate  could  decline  to  answer. 

Scandal  is  said  to  consist  in  the  allegation  of  anything  which  is 
unbecoming  the  dignity  of  the  Court  to  hear,  or  is  contrary  to  good 
manners,  or  which  charges  some  person  with  a  crime  not  necessary  to  be 
shown  in  the  cause ;  and  any  unnecessary  allegation,  bearing  cruelly 
upon  the  the  moral  character  of  an  individual,  is  also  scandalous  (Dan. 
Ch.  Pr.,  p.  526).  An  interrogatory  is,  therefore,  not  scandalous  merely 
because  the  answer  may  tend  to  criminate  the  party  interrogated  {Fisher 
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V.  Owen,  1878,  8  Ch.  D.  645).  It  is  said  that  nothing  can  be  scandalous 
which  is  relevant  {per  Cotton,  L.J.,  ibid.  p.  653;  Dan.  Ch.  Pr.,  p.  386). 
In  its  literal  sense  this  statement  cannot  be  quite  accurate  as  regards 
interrogatories.  The  objection  in  Order  31,  r.  6,  that  interrogatories  are 
scandalous,  is  distinct  from  the  objection  that  they  are  irrelevant.  The 
true  principle  seems  to  be  that  when  justice  to  the  party  interrogating 
requires  that  the  interrogatories  should  be  answered,  they  will  not  be 
disallowed  because  their  object  is  to  establish  scandalous  facts.  But 
when  they  may  bring  disgrace  upon  the  opposite  party,  or  a  third  person, 
they  will  be  struck  out  as  scandalous,  if  the  interrogating  party  be 
asking  for  information  beyond  what  is  strictly  essential  to  his  case  (see 
Kmible  V.  Hope,  1894,  10  T.  L.  R.  371). 

Although  in  determining  whether  interrogatories  are  relevant,  the 
truth  of  the  case  of  the  party  interrogating  is  to  be  assumed,  yet  if  the 
discovery  be  not  relevant  to  the  issue  to  be  tried  first,  and  will  not  be 
material  if  the  other  party  succeed  on  that  issue,  discovery  will  be  refused 
in  the  first  instance  if  to  compel  it  would  be  oppressive  {In  re  Leigh's 
Estate,  1877,  6  Ch.  1).  256  ;  Parker  v.  Wells,  1881,  18  Ch.  D.  477).  The 
question  can,  under  Order  31,  r.  20,  Ije  reserved  until  after  the  determina- 
tion of  the  issue.  There,  where  the  action  was  for  the  alleged  infringe- 
ment of  a  trade  mark,  the  plaintiff  was  not  allowed  to  interrogate  the 
defendant  as  to  the  sales  of  which  he  complained,  until  the  issue  whether 
there  had  been  an  infringement  had  l)een  tried  {Fenncssy  v.  Clark,  1887, 
37  Ch.  D.  184).  See  also  Moore  v.  Craven,  1870,  L  R.  7  Ch.  96  n.\  Great 
Western  Colliery  Co.  v.  Tucker,  1874.  L  R.  9  Ch.  376). 

The  Courts  are,  in  fact,  unwilling  to  order  discovery  which  may  injure 
a  party  through  the  disclosure  of  his  business  or  private  affairs  {Moore  v. 
Craven,  siqrra,  at  p.  97)  ;  but  where  the  discovery  is  clearly  material  at 
the  stage  at  which  it  is  asked,  it  will  not  be  refused  on  the  ground 
of  oppression  because  it  involves  such  disclosure  {Saull  v.  Broume,  1874, 
L.  R.  9  Ch.  364, 368  ;  Leitch  v.  Abbott,  1886. 31  Ch.  D.  374 ;  Bray,  p.  300). 
For  instance,  in  an  action  for  breach  of  promise  of  marriage  the  means 
of  the  defendant  are  material  on  the  question  of  damages,  and  he  may 
be  interrogated  as  to  his  pecuniary  position  {per  Blackburn,  J.,  Hodsoll 
v.  Taylor,  1873,  L.  R.  9  Q.  B.,  at  p.  81).  In  an  action  for  libel  against 
a  newspaper,  the  extent  of  its  circulation  is  material  on  the  question 
of  damages ;  but  when  it  is  admitted,  or  a  matter  of  notoriety,  that  the 
circulation  of  the  newspaper  is  considerable,  an  answer  will  not  be  ordered 
to  an  interrogatory  asking  how  many  copies  of  the  issue  containing 
the  \\he\  were  published  ( Whittaker  v.  Scarboi'ovrjh  Post  Neicspaper  Co., 
[1896]  2  Q.  B.  148.  overruling  Pamell  v.  Walter,  1890,  24  Q.  B.  1).  441). 
In  the  case  of  an  obscure  newspaper,  where  nothing  is  known  about  the 
extent  of  its  circulation,  such  an  interrogatory  would  be  proper  {ibid.). 

Interrogatories,  to  answer  which  would  involve  much  trouble  or 
expense,  are  considered  oppressive,  when  they  will  l^e  immaterial  if  the 
party  who  seeks  to  interrogate  does  not  succeed  {Parker  v.  Wells,  1881, 
18  Ch.  D.  477).  When,  however,  the  answer  to  the  interrogatories  will 
enable  the  party  interrogating,  if  he  succeed  at  the  trial,  to  obtain  at 
once  the  relief  which  he  claims,  the  interrogatories  may  be  allowed  if  but 
little  inconvenience  be  thereby  caused  to  the  other  party  {per  Jessel,  M.R., 
Benbmo  v.  Low,  1880,  16  Ch.  D.  93,  98 ;  In  re  Howell  Morgan,  1888, 
39  Ch.  D.  316). 

When  an  interrogatory  is  not  answered  or  is  answered  insufficiently, 
the  party  interrogating  may  apply,  under  Order  31,  r.  10,  for  an  order 
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requiring  the  party  interrogated  to  answer,  or  to  answer  further  as  the 
case  may  be.  A  minute  answer  is  not  required ;  it  is  enough  that  the 
interrogatory  is  answered  fairly  and  substantially  {Parker  v.  Wells,  1881, 
18  Ch.  D.  477,  487 ;  Lyell  v.  Kennedy,  1881,  27  Ch.  D.  1,  16).  The 
answer  may  refer  to  the  answer  to  another  interrogatory  {ibid.  p.  15). 
The  Court  or  judge  has  not  to  consider  the  truthfulness  of  the  answer, 
but  only  whether  it  be  sufficient  {ibid.  p.  21).  An  answer  is  not  sufficient 
which  is  evasive  {Tipping  v.  Clarke,  1843,  2  Hare,  383,  390 ;  67  E.  R. 
157  ;  Richards  v.  Craivshay,  1892,  8.  T.  L.  R.  446),  or  so  involved  as  to 
be  incapable  of  being  used  {Lyell  v.  Kennedy,  1881,  27  Ch.  D.,  at  p.  28), 
or  so  complicated  that  on  an  assignment  of  perjury  a  jury  would  have 
difficulty  in  ascertaining  what  was  sworn  {Walker  v.  Daniel,  1874, 
22  W.  R.  595). 

An  answer  may  be  insufficient  by  reason  of  impertinency,  i.e.  where 
it  contains  matter,  in  addition  to  the  information  asked  for,  which  is 
improper,  as  destroying  the  effect  of  the  answer  or  introducing  irrele- 
vant topics  {Peyton  v.  Harting,  1873,  L.  R.  9  C.  P.  9).  An  answer  may, 
however,  contain  an  explanation  or  qualification.  Moreover,  as  under 
Order  31,  r.  24,  the  interrogating  party  may  use  in  evidence  a  part  of  an 
answer  without  putting  in  the  whole  of  it,  a  further  answer  will  not  be 
ordered,  if  the  part  of  the  answer  which  directly  answers  the  question 
can  be  separated  from  the  other  matter  which  the  party  interrogated 
has  sought  to  put  on  the  party  interrogating  {Lyell  v,  Kennedy,  1884, 
27  Ch.  D.  1,  15,  28,  and  on  another  application,  33  W.  R.  44). 

A  party  interrogated  may,  on  a  question  of  sufficiency,  refer  to  his 
whole  affidavit  in  answer  to  the  interrogatories  {ibid.) ;  and  when  the 
Court  looking  at  all  the  answers  together  finds  that  every  material 
question  has  been  substantially  answered,  it  will  not  order  a  further 
answer,  because  some  particular  answer  might  be  more  accurately 
framed  {Field  v.  Bennett,  1885,  2  T.  L.  R.  122). 

When  an  interrogatory  requires  a  conversation  to  be  stated,  only  the 
substance  of  the  conversation  need  be  set  out  in  the  answer  {Eade  v. 
Jacobs,  1877,  3  Ex.  D.  335). 

The  party  interrogated  must  answer  to  the  best  of  his  knowledge, 
information,  remembrance,  and  belief  {Lyell  v.  Kennedy,  1883,  9  App. 
Cas.  81,  85 ;  Bray,  p.  127).  As  regards  recent  matters  within  his 
knowledge,  there  is  authority  that  the  answer  must  be  direct,  without 
reference  to  remembrance  or  belief;  but  there  is  also  authority  for 
saying  that  the  other  party  must  be  satisfied  with  such  an  answer  as  he 
swears  he  is  able  to  give  (see  the  cases  cited,  Bray,  p.  129).  As  to 
matters  not  within  his  own  knowledge,  he  must  answer  as  to  his  infor- 
mation and  belief  {ibid.,  p.  128).  He  must,  if  necessary,  inspect  docu- 
ments in  his  possession  or  power,  or  which  he  has  a  right  to  inspect,  for 
the  purpose  of  answering  {Taylor  v.  Bundall,  1843,  1  Ph.  222 ;  41  E.  R. 
616 ;  65  R.  R.  372 ;  Bray,  p.  134) ;  but  he  is  not  bound  to  search  public 
documents  to  obtain  the  information  which  is  asked  {Glengall  v.  Frazer, 
1842,  2  Hare,  99,  103 ;  67  E.  R.  41 ;  62  R.  R.  37). 

A  party  must  answer  as  to  matters  not  within  his  own  knowledge, 
but  of  which  his  agents  or  servants  have  obtained  personal  knowledge 
in  the  ordinary  course  of  their  employment ;  and  he  is  bound  to  obtain 
the  information  from  them,  unless  he  can  show  that  it  would  be  un- 
reasonable to  require  him  to  do  so,  as,  e.g.  when  a  servant  or  agent  is 
no  longer  in  his  employment,  or  is  at  a  great  distance,  or  when  to  get 
the  information  would  cause  him  an  unreasonable  expense  {Bolckow  v. 
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Fislier,  1882,  10  Q.  B.  D.  161 ;  see  also  HaU  v.  L.  &  N.  Ely.  Co.  1877, 
35  L.  T.  848;  Alliott  v.  Smith,  [1895]  2  Ch.  111).  An  officer  of  a  cor- 
poration answering  interrogatories  on  their  behalf  is  only  bound  to 
answer  as  to  his  knowledge  acquired  in  the  course  of  his  employment, 
and  as  to  the  result  of  inquiries  made  by  him  of  other  agents  or  ser- 
vants of  the  corporation  with  regard  to  their  knowledge  similarly 
acquired  {Welsbach  Incandescent  Gas  Lighting  Co.  v.  New  Sunlight 
Incandescent  Co.,  [1900],  2  Ch.  1). 

A  party  cannot  be  compelled  to  answer  interrogatories  asking  as  to 
his  knowledge,  information,  and  belief,  if  he  swear  that  all  his  know- 
ledge and  information  are  derived  from  privileged  communications ;  for 
as  his  knowledge  and  information  are  then  privileged,  so  also  is  his 
belief,  which  is  founded  entirely  on  them  {Lydl  v.  Kennedy,  1883, 
9  App.  Cas.  81). 

A  party  may  refuse  to  answer  an  interrogatory  as  to  relevant 
matters,  on  the  ground  that  the  answer  will  tend  to  criminate  him  or 
to  make  him  liable  to  any  punishment  by  way  of  penalties  or  forfeiture 
{United  States  v.  McRae,  1867,  L.  R  3  Ch.  79,  83;  The  Mary,  1868, 
L  R.  2  Ad.  &  Ec.  319;  Lanib  v.  Munster,  1882,  10  Q.  B.  D,  110; 
Alabaster  v.  Harness,  1894,  70  L.  T.  375).  This  rule  must  not  be  con- 
founded with  the  rule  that  in  an  action  which  may  result  in  a  penalty 
or  forfeiture  no  discovery  will  be  given  to  the  plaintiff.  In  such  actions 
no  interrogatories  can  be  administered,  or  disclosure  of  documents 
obtained,  in  aid  of  the  action  (see  article  on  Discovery).  The  present 
rule  applies  where  the  discovery  may  expose  the  party  interrogated  to 
prosecution  or  punishment  in  some  other  proceedings  {per  Lord  Her- 
schell  in  Derby  Corporation  v.  Derby  County  ConncU,  [1897]  A.  C,  at 
p.  552).  The  fact  that  it  may  do  so  is  no  reason  why  the  interrogatories 
should  be  disallowed,  though  it  is  the  duty  of  the  Court  to  see  that  they 
are  put  bond  Jide  and  not  in  support  of  a  fishing  case  {per  Thesiger, 
L.J,,  Fisher  v.  Owen,  1875,  8  Ch.  1).  645,  655).  The  objection  to  answer 
must  be  taken  on  oath  in  the  affidavit  in  answer  {Allhusen  v.  Ldbouchere, 
1878,  3  Q.  B.  D.  654;  Webb  v.  East,  1880,  5  Ex.  D.  108;  Spokes  v. 
Grosvenor  Hotel  Co.,  [1897]  2  Q.  B.  124;  see  National  Association  of 
Operative  Plasterers  v.  Smithies,  [1906]  A.  C.  434).  In  Rcdfcm  v.  Red- 
fem,  [1891]  P.  139,  the  Court  of  Appeal  held  that  discovery  cannot  be 
obtained  in  a  divorce  action  when  it  is  sought  for  no  other  purpose  than 
to  prove  the  opposite  party  guilty  of  adultery.  One  reason  given  for 
this  decision  is  that  adultery  is  an  ecclesiastical  offence.  According  to 
the  rule  just  stated,  which  was  affirmed  in  the  same  court  in  the  later 
case  of  Spokes  v.  Grosveiwr  Hotel  Co.,  supra,  this  reason  would  only  be  a 
ground  for  an  objection  to  answer  specific  interrogatories.  It  must, 
however,  be  borne  in  mind  that  the  rules  and  practice  of  the  Supreme 
Court  relating  to  discovery  do  not  apply  to  matrimonial  causes ;  and  the 
decision  in  lied/em  v.  Bed/em  can  be  supported  on  the  ground  that  a 
person  charged  with  adultery  cannot,  under  the  law  of  divorce,  be  asked 
questions  tending  to  prove  his  guilt,  and  ought,  therefore,  not  to  be 
interrogated  for  the  same  purpose  (see  per  Lindley,  LJ.,  in  Bed/cm  v. 
Bed/em,  p.  143 ;  per  Lord  Esher,  M.R,  and  Chitty,  L J.,  in  Spokes  v. 
Grosvenor  Hotel  Co.,  pp.  132,  134). 

When  it  is  not  obvious  on  the  face  of  the  interrogatory  that  the 
answer  may  tend  to  incriminate  or  to  expose  to  a  penalty  or  forfeiture, 
the  mere  statement  on  oath  of  the  party  interrogated  that  he  objects  to 
answer  on  this  ground  may  not  be  enough  to  entitle  him  to  protection. 
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He  is  not  bound  to  show  to  what  extent  the  discovery  sought  would 
affect  him,  for  to  do  that  he  might  sometimes  have  to  deprive  himself 
of  the  benefit  he  is  seeking ;  but  he  must  state  circumstances  consistent 
with  the  existence  of  the  peril  alleged  which  render  that  peril  probable, 
or  the  Court  must  see  from  the  circumstances  of  the  case  that  there  is 
reasonable  ground  to  apprehend  danger  to  him,  if  he  be  forced  to  answer. 
If  the  fact  of  his  danger  be  once  made  to  appear,  great  latitude  must  be 
allowed  him  in  judging  for  himself  of  the  effect  of  a  particular  question; 
for  a  question  apparently  innocent  might  form  a  link  in  a  chain  of 
evidence  against  him  (Short  v.  Mcrcier,  1851,  3  Mac.  &  G.  205 ;  42  E.  E. 
239);  R  V.  Boyes,  1861,  1  B.  &  S.  311;  30  L.  J.  Q.  B.  301;  Lamb  v. 
Mwistcr,  1882,  10  Q.  B.  D.  110 ;  Ex  parte  Reynolds,  1882,  20  Ch.  D.  294). 

The  party  objecting  must  state  the  reason  of  his  objection,  but  he  is 
not  bound  to  say  that  the  answer  will  make  him  liable  to  a  punishment 
or  forfeiture.  He  is  protected  if  the  answer  may  tend  to  bring  him  into 
peril;  and  when,  from  all  the  circumstances,  such  a  tendency  seems 
likely,  his  objection  will  be  upheld  though  not  expressed  in  precise 
language  (Lamb  v.  Munster,  supra). 

The  objection  to  answer  may  be  taken  when  the  danger  of  forfeiture 
or  penal  consequences  arises  under  the  law  of  a  foreign  country,  as  well 
as  when  it  arises  under  the  municipal  law  of  England  (  United  States  v. 
McRae,  1867,  L.  E.  3  Ch.  79).  Where,  however,  it  is  not  made  clear 
that  an  answer  may  render  the  person  interrogated  liable  to  punish- 
ment under  a  foreign  law,  and  such  liability  will  depend  on  his  volun- 
tary return  to  the  foreign  country,  it  seems  that  he  must  answer  {ibid., 
p.  87,  distinguishing  King  of  the  Two  Sicilies  v.  Willcox,  1851,  1  Sim. 
KS.  301;  61  E.  E.  116). 

A  person  interrogated  may  decline  to  answer  as  to  matters  tending 
to  criminate  him,  although  he  has  already  disclosed  enough  to  convict 
himself  {King  of  the  Two  Sicilies  v.  Willcox,  su2rra). 

The  objection  cannot  be  taken  when  the  only  person  who  can  enforce 
a  penalty  or  forfeiture  is  dead  {Anon.,  1682,  1  Vern.  6),  or  when  the 
penalty  or  forfeiture  has  been  waived,  or  when  the  time  during  which 
it  can  be  enforced  has  come  to  an  end  ( United  States  v.  McRae,  1867, 
L.  E.  4  Eq.,  at  p.  338 ;  A.-G.  v.  Cunard,  1887,  4  T.  L.  E.  177),  even 
though  the  time  only  expired  after  the  interrogatories  were  administered 
{Burge  v.  Corporation  of  Trinity  Rouse,  1828,  2  Sim.  411 ;  57  E.  E.  842; 
Williams  v.  Farrington,  1789,  3  Bell's  C.  C.  38).  Similarly,  the  objec- 
tion cannot  be  taken  in  respect  of  an  offence  for  which  the  person 
interrogated  has  been  pardoned  {R.  v.  Boyes,  1861,  1  B.  &  S.  311; 
30  L.  J.  Q.  B.  301). 

The  objection  cannot  be  taken  in  respect  of  the  liability  to  pay  a 
sum  which  is  in  the  nature  of  liquidated  damages,  as  money  which  is 
recoverable,  even  under  a  statute,  as  liquidated  damages  is  not  considered 
a  penalty  {Adams  v.  Batley,  1887,  18  Q.  B.  D.  625 ;  see  also,  as  to  this 
case,  Saunders  v.  Wiel,  [1892]  2  Q.  B.  321). 

There  are  statutes  by  virtue  of  which  discovery  cannot  be  resisted 
on  the  ground  that  it  may  disclose  a  criminal  offence.  Thus  under 
6  &  7  Will.  IV.  c.  76,  s.  19,  repealed  and  re-enacted  by  32  &  33  Vict. 
c.  24,  Sched.  2,  interrogatories  in  libel  suits  cannot  be  objected  to,  the 
purpose  of  which  is  to  get  discovery  of  the  name  of  the  printer,  pub- 
lisher, or  proprietor  of  the  newspaper  in  which  the  libel  appeared 
{Ramsden  v.  Brearley,  1875,  33  L.  T.  322;  Lefroy  v.  Burnside,  1879, 
41  L.  T.  199).     The  Act,  however,  provides  that  the  discovery  cannot 
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be  made  use  of  in  evidence  in  any  other  proceedings.  Aorain,  under 
sec.  27  of  the  Bankruptcy  Act,  1883,  a  debtor  or  any  other  person  may 
be  examined  by  interrogatories  with  regard  to  the  debtor's  property  or 
dealings,  and  the  debtor  cannot  refuse  to  answer  on  the  ground  that  the 
answer  may  criminate  him.  Any  other  person  may,  however,  take  the 
objection  that  the  answer  may  criminate  himself  {Ex  parte  Scho/ield, 
1877,  6  Ch.  D.  231). 

It  is  no  ground  for  refusing  to  answer  an  interrogatory  that  the 
answer  may  subject  another  person  to  criminal  proceedings  {King  of  the 
Two  Sicilies  v.  Willcox,  1851, 1  Sim.  K  S.  301,  329 ;  61  E.  K.  116),  unless 
that  other  person  be  the  husband  or  wife  of  the  person  interrogated  {per 
Stephen,  J,,  in  Lamb  v.  Munster,  1882,  10  Q.  B.  D.,  at  p.  113,  citing 
Stephen's  Digest  of  the  Law  of  Evidence,  s.  120). 

Discovery,  when  relevant,  may  be  refused  on  the  ground  of  legal 
professional  privilege.  The  objection  is  usually  taken  with  regard  to 
discovery  of  documents ;  it  is  seldom  applicable  to  discovery  by  inter- 
rogatories. For  the  principles  under  which  production  of  documents 
may  be  refused  on  this  ground,  see  the  articles  on  "  Discovery  "  and 
"Documents,"  Bray,  pp.  350-443;  Bray's  Digest,  pp.  12-16;  Anniial 
Practice,  note  on  "Legal  Professional  Privilege,"  Order  31,  r.  1.  A 
party  can,  however,  refuse  to  answer  interrogatories  on  the  ground  that 
he  has  no  knowledge  or  information  as  to  the  fact  concerning  which  he 
is  interrogated,  except  such  as  he  has  derived  from  communications 
which  are  privileged  {Lyell  v.  Kennedy,  1883,  9  App.  Cas.  81).  When 
the  privilege  is  properly  claimed  in  law  in  the  answer,  a  further  answer 
cannot  be  required,  unless  it  is  clear,  either  from  the  nature  of  the 
matter  for  which  privilege  is  claimed,  or  from  statements  in  the  answer 
itself,  or  in  documents  so  referred  to  as  to  become  jmrt  of  the  answer, 
that  the  claim  for  privilege  cannot  possibly  be  substantiated  {Lyell  v. 
Kennedy,  1884,  27  Ch.  D.  1). 

The  general  rule  is  that  a  party  is  not  entitled  to  interrogate  an 
opponent  as  to  documents  in  the  possession  of  the  latter;  his  proper 
course  is  to  obtain  an  affidavit  of  documents  (see  Documents).  Inter- 
rogatories as  to  documents  may,  however,  in  exceptional  circumstances 
be  admissible  to  ascertain  the  existence  of  specific  documents  (though 
the  better  course  will  be  to  proceed  under  Order  31,  r.  19a  (3)),  or  to 
get  an  admission  of  their  contents,  or  perhaps  to  falsify  a  claim  to 
protection  (see  Bray's  Digest,  pp.  8,  50,  57). 

Public  official  documents  are  protected  from  disclosure  when  their 
production  would  be  against  the  public  interest,  and,  therefore,  inter- 
rogatories ought  not  to  be  allowed  as  to  the  contents  of  an  official 
document  for  which,  when  its  production  is  required,  privilege  may  be 
claimed  {Fitzgibbon  v.  Greer,  1875,  Ir.  Rep.  9  C.  L  294).  On  the  general 
question  whether  a  party  can  be  interrogated  as  to  the  contents  of  a 
document  in  a  third  person's  possession,  which  is  capable  of  being  pro- 
duced, see  Dalrymplc  v.  Ledie,  1881,  8  Q.  B.  D.  5;  Bray,  pp.  130-134. 

In  tcrrorcm  (by  way  of  terrifying). — Certains  conditions 
attached  to  gifts  are  said  to  be  in  terrorem  and  void  if  there  is  no  gift 
over  to  some  other  person  in  the  event  of  the  original  legatee  refusing 
to  comply  with  the  condition.  Thus  a  legacy  left  to  a  single  woman  on 
condition  that  she  will  not  marry  is  in  terrorem  merely,  and  void  unless 
there  is  a  gift  over  (see  the  cases  on  this  subject  collected  in  Theobald, 
Law  of  Wills,  6th  ed.,  p.  602). 
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Interruption. — The  "interruption"  which  defeats  a  prescrip- 
tive right  under  sec.  4  of  the  Prescription  Act,  1832,  is  an  adverse 
obstruction  by  the  owner  of  the  servient  tenement,  and  not  a  mere 
discontinuance  of  user  by  the  claimant  himself  {Carr  v.  Foster,  1842, 
3  Q.  B.  581 ;  61  E.  E.  321 ;  Cooper  v.  Straker,  1888,  58  L.  J.  Ch.  26). 
The  word  "  interruption  "  in  sec.  3  of  the  Act  has  the  same  meaning  as 
in  sec.  4  {Smith  v.  Baxter,  [1900]  2  Ch.  138 ;  see  the  cases  discussed  at 
length  in  Carson's  Real  Property  Statutes,  p.  13). 

"  The  words  '  interruption,'  '  disturbance,'  and  the  like  in  the  covenant 
for  quiet  enjoyment  mean  lawful  interruptions  and  disturbances  only  " 
(Elphinstone,  Interpretation  of  Deeds,  483) ;  but  a  covenant  may  be  so 
expressed  as  to  extend  to  all  acts,  whether  lawful  or  not ;  as  where  a 
lessor  covenanted  that  his  lessee  should  enjoy  the  premises  "against 
all  claiming  or  pretending  to  claim"  any  right  in  them  {Chaplin  v. 
Southgate,  1717,  10  Mod.  384). 

Interval. — By  sec.  51  of  the  Companies  Act,  1862,  when  a 
special  resolution  is  to  be  passed  by  a  company  an  interval  of  fourteen 
days  must  elapse  between  the  first  meeting  and  the  confirmatory  meet- 
ing. Days  here  mean  clear  days — that  is,  the  interval  must  be  fourteen 
days  exclusive  of  the  dates  of  both  meetings  {In  re  Railway  Sleepers 
Supply  Co.,  1885,  29  Ch.  D.  204),  otherwise  the  resolution  is  bad ;  but 
an  informality  having  taken  place  in  passing  a  special  resolution  to  raise 
new  share  capital  by  reason  of  only  thirteen  instead  of  fourteen  days 
having  elapsed  between  the  two  meetings  will  not  entitle  a  registered 
holder  of  the  new  issue  to  have  his  name  struck  off  the  list  of  contribu- 
tories  after  the  rights  of  creditors  have  intervened  by  a  winding-up; 
though  as  between  the  shareholder  and  the  company  the  issue  may  be 
invalid  {In  re  Millers  Dale,  etc.,  Co.,  1885,  31  Ch.  D.  211).  See  further, 
Time,  Computation  of. 

Intervention  in  international  law  is  the  interference  of  one 
State  in  the  affairs,  whether  domestic  or  foreign,  of  another  State, 
or  as  between  other  States,  without  their  consent,  for  the  purpose  either 
of  maintaining  or  of  altering  the  condition  of  things  within  it.  "  Primd 
facie,"  says  Hall,  "  intervention  is  a  hostile  act,  because  it  constitutes  an 
attack  upon  the  independence  of  the  State  subjected  to  it.  Neverthe- 
less its  position  in  law  is  somewhat  equivocal.  Eegarded  from  the  point 
of  view  of  the  State  intruded  upon,  it  must  always  remain  an  act  which, 
if  not  consented  to,  is  an  act  of  war.  But  from  the  point  of  view  of  the 
intervening  Power,  it  is  not  a  means  of  obtaining  redress  for  a  wrong 
done,  but  a  measure  of  prevention  or  of  police,  undertaken  sometimes 
for  the  express  purpose  of  avoiding  war.  In  the  case,  moreover,  of 
intervention  in  the  internal  affairs  of  a  State,  or  against  a  particular 
form  of  State  life,  it  is  frequently  carried  out  in  the  interest  of  the 
Government  or  of  persons  belonging  to  the  invaded  State  "  {International 
Law,  [5th  ed.,  p.  284]). 

It  is  an  essential  characteristic  of  intervention  that  force  is  threatened 
if  the  requirements  of  the  intervening  Power  are  defied.  Mere  repre- 
sentations or  advice  by  a  friendly  State  are  called  mediation  {q.v.),  and 
a  reference  of  the  dispute  to  the  decision  of  a  third  Power  is  called 
arbitration  {q.v.). 

The  principle  of  intervention  on  the  ground  of  the  national  interest 
of  the  intervening  Power  is  intimately  connected  with  the  right  of 
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self-preservation — a  right  which  lies  at  the  very  root  of  international 
law,  and  which  distinguishes  it  from  national  or  domestic  law  (see 
International  Law  ;  Balance  of  Power). 

The  Peloponnesian  War,  we  know,  was  caused  by  alarm  lest  the 
balance  of  power  among  the  States  of  Greece  should  be  destroyed. 

The  foreign  history  of  Rome  was  but  a  series  of  interventions  in  the 
affairs  of  other  peoples,  terminating  generally  in  conquest. 

After  the  break-up  of  the  Roman  Empire  until  and  including  the 
Thirty  Years'  War,  the  territorial  development  of  European  States, 
though  there  were  numerous  cases  of  intervention,  was  only  taking  the 
modern  form  under  which  intervention  could  become  in  anywise  an 
institution.  Even  from  then  until  the  beginning  of  the  present  century 
the  idea  of  justified,  as  distinguished  from  unjustified,  intervention  was 
not  clear  in  men's  minds. 

The  Holy  Alliance,  formed  at  the  Treaty  of  Aix-la-Chapelle  (1818), 
between  Great  Britain,  Russia,  Austria,  and  Prussia  (to  which  France 
subsequently  acceded),  was,  in  the  words  of  Wheaton — 

Intended  to  form  a  perpetual  system  of  intervention  among  the  European 
States,  adapted  to  prevent  any  such  change  in  the  internal  forms  of  their 
respective  Governments,  as  might  endanger  the  existence  of  the  monarchical 
institutions  which  had  been  re-established  under  the  legitimate  dynasties  of 
their  respective  reigning  houses.  This  general  right  of  interference  was 
sometimes  defined  so  as  to  be  applicable  to  every  case  of  popular  revolution 
where  the  change  in  the  form  of  government  did  not  proceed  from  the 
voluntary  concession  of  the  reigning  sovereign,  or  was  not  confirmed  by  his 
sanction,  given  under  such  circumstances  as  to  remove  all  doubt  of  his  having 
freely  consented.  At  other  times  it  was  extended  to  every  revolutionary 
movement  pronounced  by  these  Powers  to  endanger  in  its  consequences, 
immediate  or  remote,  the  social  order  of  Euroj)e,  or  the  particular  safety 
of  neighbouring  States.  The  events  which  followed  the  Congress  of  Aix-la- 
Chapelle  prove  the  inefficacy  of  all  the  attempts  that  have  been  made  to 
establish  a  general  and  invariable  principle  on  the  subject  of  intervention 
(Elements,  ed.  by  Atlay,  pp.  92,  93). 

The  views  of  the  British  Government  on  the  subject  were  laid  down 
in  Lord  Castlereagh's  despatch,  January  19,  1821,  as  follows : — 

The  measures  adopted  by  Russia,  Austria,  and  Prussia  at  the  Congresses 
of  Troppau  and  Laybach  .  .  .  were  founded  upon  principles  adapted  to 
give  the  great  Powers  of  the  European  continent  a  perpetual  pretext  for 
interfering  in  the  internal  concerns  of  its  different  States,  The  British 
Government  expressly  dissented  from  these  principles,  not  only  upon  the 
ground  of  their  being,  if  reciprocally  acte<l  upon,  contrary  to  the  fundamental 
laws  of  Great  Britain,  but  such  as  could  not  safely  be  admitted  as  part 
of  a  sj'stem  of  international  law.  In  the  circular  despatch,  addressed  on  this 
occasion  to  all  its  diplomatic  agents,  it  was  stated  that  though  no  Govern- 
ment could  be  more  prepared  than  the  British  Government  was  to  uphold 
the  right  of  any  State  or  States  to  interfere  where  their  own  immediate 
security  or  essential  interests  are  seriously  endangered  by  the  internal 
transactions  of  another  State,  it  regarded  the  assumption  of  such  a  right 
as  only  to  be  justified  by  the  strongest  necessity,  and  to  be  limited  and 
regulated  thereby  ;  and  did  not  admit  that  it  could  receive  a  general  and 
indiscriminate  application  to  all  revolutionary  movements,  without  reference 
to  their  immediate  bearing  upon  some  particular  State  or  States,  or  that 
it  could  be  made,  prospectively,  the  basis  of  an  alliance.  The  British 
Government  regarded  its  exercise  as  an  exception  to  general  principles  of 
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the  greatest  value  and  importance,  and  as  one  that  only  properly  grows 
out  of  the  special  circumstances  of  the  case  ;  but  it  at  the  same  time  con- 
sidered that  exceptions  of  this  description  never  can,  without  the  utmost 
danger,  be  so  far  reduced  to  rule  as  to  be  incorporated  into  the  ordinary 
diplomacy  of  States,  or  into  the  Institutes  of  the  Law  of  Nations. 

An  example  of  intervention  on  the  ground  that  it  was  necessary 
in  order  to  prevent  the  illegal  intervention  of  another  Power  was  the 
British  expedition  to  Portugal  in  1826. 

Mr.  Canning,  the  then  Foreign  Secretary,  however,  disclaimed  any 
intention  of  interfering  in  the  internal  affairs  of  Portugal,  stating  that 
when  the  British  troops  landed  in  the  country  "  nothing  would  be  done 
by  them  to  enforce  the  establishment  of  the  constitution,  but  they  must 
take  care  that  nothing  was  done  by  others  to  prevent  it  from  being 
fairly  carried  into  effect"  (Speech  in  House  of  Commons,  December  11, 
1826). 

Other  cases  of  intervention  were  that  of  France  and  England  in  the 
hostilities  between  Belgium  and  Holland  in  1830,  where  the  action  was. 
directed  against  both  in  their  joint  interest. 

That  of  the  German  Confederation  and  Austria  in  the  Schleswig- 
Holstein  difficulty  in  1864  led  to  war  between  the  intervening  Powers. 

Intervention  in  the  affairs  of  the  Ottoman  Empire  and  the  present 
British  occupation  of  Egypt  are  instances  belonging  to  current  events, 
showing  that  the  principle  is  as  strong  as  ever  in  Europe. 

The  United  States,  though  following  a  policy  laid  down  by  Washington, 
adopt  a  strict  rule  of  non-intervention  as  regards  European  politics- 
and  States ;  and  in  accordance  with  the  Monroe  doctrine  {q.v!)  claim 
a  sole  right  of  intervention  as  regards  other  American  States.  [The- 
intervention  of  the  United  States  in  the  struggle  between  Spain  and 
her  colonies  was  the  precursor  of  the  Spanish-American  War  of  1898. 
Other  recent  instances  of  intervention  are  those  of  the  European  Powers, 
in  the  Greco-Turkish  War  of  1897,  and  of  Eussia,  France,  and  Germany 
at  the  conclusion  of  the  Chino-Japanese  War  of  1893-95,  in  order  ta 
secure  the  abandonment  by  Japan  of  the  territory  on  the  Chinese  main- 
land (the  Liao-tung  Peninsula)  ceded  to  her  by  the  Treaty  of  Simono- 
seki,  April  16,  1895,  in  exchange  for  Formosa  and  the  Pescadores. 
Island,  and  an  additional  indemnity  of  30,000,000  taels  (Hall,  Inter.  LaWy 
5th  ed.  p.  295 ;  Smith  &  Sibley,  Inter.  law,  p.  1).] 

Intervention  on  the  ground  of  humanity,  according  to  Historicus. 
(Sir  William  Harcourt),  is  a  high  act  of  policy  above  and  beyond  the 
domain  of  law.  If  this  is  so,  the  intervention  of  Great  Britain,  France,, 
and  Russia  in  1827  in  behalf  of  the  Greeks,  and  perhaps  to  some  extent 
the  present  action  of  the  European  Concert,  and  that  of  1860  to  stop 
the  persecution  of  the  Christians  of  Mount  Lebanon,  were  contrary  to. 
international  law.  The  assertion  of  Historicus,  however,  seems  based 
on  too  restricted  a  view  of  the  motives  which  can  justify  intervention 
as  among  the  community  of  nations. 

Intervention  at  the  request  of  rebels  can  in  our  opinion  only  be 
justified,  even  if  then,  where  the  rebel  force  is  such  as  to  warrant  its 
treatment  as  a  belligerent  {g.v^. 

The  test  of  the  legal  character  of  intervention  is  whether  or  not  the 
acts  giving  rise  to  it  affect  in  so  important  a  degree  the  interests  of  the 
intervening  Power  as  to  involve  its  domestic  or  foreign  peace  and 
security. 


INTIMIDATION  421 

Thus,  says  Ferguson  : — 

It  may  happen  in  the  case  of  any  State,  that  it  becomes  a  matter  of  the 
highest  importance  affecting  even  the  question  of  its  existence,  how  affairs 
are  conducted  in  another  State.  In  such  a  case  it  becomes  impossible  for 
a  State  to  allow  another  country,  intimately  connected  with  its  interests, 
to  fall  a  prey  to  anarchy  or  to  the  domination  of  other  Powers.  Thus  by  a 
series  of  steps  caused  in  the  first  instance  by  a  condition  of  unrestrained 
anarchy  in  one  State,  another  State  may  at  last  be  compelled  by  the  obliga- 
tions of  self-preservation  to  assume  complete  authority  over  the  disturbed 
State  (Manual  of  International  Law,  ii.  p.  182). 

See  under  Treaties:  Treaties  of  Guarantee,  and  Ijitervention 
under  them. 

[Authorities. — Phillimore,  Commentaries  tipon  International  Law, 
London,  1879,  vol.  i. ;  Holland,  J^'wroprnw.  Concert  in  the  Eastern  Question: 
A  Collection  of  Treaties  and  other  Public  Acts,  edited  with  Introduction 
and  Notes,  Oxford,  1885;  KaXl,  Inter.  La^v,  5th  ed.  1904;  Lawrence,  The 
FriTiciples  of  Intemaiional  Law,  London,  1896 ;  Wheaton,  Elements  of 
International  Law,  Ist  ed.,  1836;  edit.  Lawrence,  1855;  edit.  Dana, 
1866;  edit.  Boyd,  1880;  edit.  Atlay,  London,  1904] 

Intestacy. — See  Distributions,  Statute  of. 

In  the  Form. — A  statutory  provision  that  something  is  to  be 
done  "  in  the  form  "  specified  is  mandatory  and  not  directory ;  this  con- 
struction, however,  is  modified  by  the  addition  of  the  words  "  or  to  the 
like  effect"  {Henry  v.  Armitage,  1883,  53  L.  J.  Q.  B.  111).  Cp.  In 
Accordance  with  the  Form. 

Intimidation  is  putting  a  man  in  fear  with  a  view  of  inducing 
him  to  enter  into  a  contract  or  to  pay  money,  or  to  do  or  abstain  from 
doing  some  other  act.  It  is  a  general  term  under  which  falls  much  that 
is  usually  spoken  of  as  Coercion,  Extortion,  Mesaces,  Threats.  It  is 
distinct  from  Undue  Influence  and  Catching  Bargain.s. 

Civil  Matters. — Where  any  contract  (even  a  contract  of  marriage 
{Scott  v.  Sebright,  1887,  12  P.  1).  21;  Cooper  v.  Crane,  [1891]  P.  369; 
Ford  V,  Sticr,  [1896]  P.  1))  has  been  entered  into  under  the  influence 
of  coercion,  duress,  menaces,  or  intimidation  it  may  Ije  repudiated  and 
avoided,  and  any  money  paid  or  property  parted  with  under  it  may  \)Q 
recovered,  liut  the  contract  is  voidable  only,  and  not  void,  and  the 
right  to  avoid  it  may  be  waived  {Ormcs  v.  Bendell,  1860,  30  L.  J.  Ch.  1). 

The  duress  or  intimidation  must  consist  in  threats  of  violence 
calculated  to  cause  fear  of  loss  of  life  or  of  bodily  harm  or  actual 
violence  or  unlawful  imprisonment  or  threat  thereof  to  one  party  or 
his  or  her  husband  or  wife  or  child  by  the  other  party  to  the  contract, 
or  by  someone  acting  with  his  knowledge  and  for  his  advantage 
(2  Co.  Inst.  483 ;  Cumming  v.  Ince,  1847,  11  Q.  B.  113 ;  Biffin  v.  Bignell, 
1862,  31  L.  J.  Ex.  189;  see  Contract,  Vol.  HI.  p.  544;  56  &  57  Vict, 
c.  71,  s.  62  (2)). 

Threats  of  criminal  proceedings  have  been  held  to  be  in  the  nature 
of  duress  {Sccar  v.  Cohen,  1881,  45  L  T.  589 ;  Davics  v.  London  and 
Provincial  Marine  I'm.  Co.,  1878,  8  Ch.  D.  469  ;  and  see  R.  v.  Tomlinson, 
[1895]  1  Q.  B.  706) ;  and  this  rule  has  been  applied  where  the  duress 
was  in  a  foreign  country  {Kaufman  v.  Oerson,  [1904]  1  K.  B.  591,  C.  A). 

A  contract  to  give  a  letter  of  apology  made  as  a  condition  precedent 
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to  withdrawal  of  a  criminal  prosecution  for  offences  as  to  trade  marks 
has  been  held  not  to  be  void  for  duress  {Fisher  v.  Apollinaris  Co.,  1875, 
L.  E.  10  Ch.  App.  297),  but  such  a  bargain  savours  of  illegality  (see 
Leake,  Contracts,  4th  ed.,  512 ;  Archbold,  Cr.  PL,  23rd  ed.). 

Duress  of  goods  is  a  form  of  compulsion  akin  to  but  not  exactly 
amounting  to  intimidation.  A  contract  obtained  thereby,  if  in  the 
nature  of  a  compromise,  is  not  voidable  (Skeate  v,  JBeale,  1840,  11  Ad. 
&  E.  989 ;  52  E.  E.  558),  but  money  paid  for  release  of  goods  wrong- 
fully detained  can  be  recovered  (Attlee  v.  Backhozcse,  1838,  3  Mee.  & 
W.  633;  2  Sm.  Z.  C,  11th  ed„  432).  Payment  to  get  goods  out  of  the 
custody  of  the  law  is  not  made  under  duress  of  goods  (Liverpool  Marine 
Credit  Co.  v.  Hunter,  1868,  L.  E.  3  Ch.  App.  479). 

Duress  of  law  or  compulsion  of  law  is  subject  to  quite  different 
considerations,  and  property  parted  with  thereunder  cannot  be  re- 
covered {Harriot  v.  Hampton,  1797,  7  T.  E.  269 ;  Fulham  Vestry  v. 
Mom-e,  [1895]  1  Q.  B.  399;  and  see  2  Sm.  Z.  C,  11th  ed.,  422). 

Duress,  if  raised  as  a  defence,  must  be  specially  pleaded  under  the 
Judicature  Acts  (Order  19,  r.  15  ;  Heap  v.  Morris,  1876,  2  Q.  B.  D.  630). 
The  rule  was  the  same  under  the  Common  Law  Procedure  Acts  (Eeg. 
Gen.  1853,  r.  8),  and  at  common  law  {Whelpdale s  Case,  1604,  5  Co.  Eep. 
119;  77E.  E.  239). 

Criminal  Law. — 1.  Intimidation,  save  in  exceptional  cases,  is  not  an 
excuse  for  committing  a  crime  (see  Coercion,  Vol.  III.,  p.  130).  To 
what  is  there  stated  should  be  added,  that  the  doctrine  of  marital 
coercion  has  been  explained  in  Brown  v.  A.-G.  of  New  Zealand,  [1898] 
A.  C.  234,  where  it  is  laid  down  that  the  fact  of  marriage  creates  no  pre- 
sumption of  marital  compulsion  (see  R.  v.  Baines,  1900,  69  L.  J.  Q.  B.  681). 

2.  It  is  an  offence  summarily  punishable  to  intimidate  any  person 
or  his  wife  or  children  with  a  view  to  compel  him  to  abstain  from  doing 
an  act  which  he  has  a  legal  right  to  do,  or  to  do  an  act  which  he  has 
a  legal  right  to  abstain  from  doing  (38  &  39  Vict.  c.  86,  s.  7).  This 
enactment  does  not  apply  to  seamen  (s.  16),  i.e.  to  persons  actually 
employed  or  engaged  on  board  a  ship  within  the  definitions  of  the 
Merchant  Shipping  Acts  {B.  v.  Lynch,  [1898]  1  Q.  B.  61).  The 
offence  is  triable  summarily  unless  the  accused  elects  to  be  indicted 
(38  &  39  Vict.  c.  86,  s.  9). 

The  decisions  on  the  law  as  to  intimidation  in  trade  disputes  up 
to  1875  are  collected  in  Wright  on  Conspiracy,  1873,  pp.  45-67,  and 
those  up  to  1905  in  Arch.  Cr.  PL,  23rd  ed.,  1161.  Intimidation  in  the 
Act  of  1875  seems  not  to  have  been  necessarily  limited  to  threats  of 
personal  violence,  and  is  distinct  from  Besetting,  picketing,  and  per- 
sistently following;  but  see  the  cases  of  Gibson  v.  Lawson  and  Curran 
v.  Treleaven,  [1891]  2  Q.  B.  545 ;  and  see  55  J.  P.  467. 

In  proceedings  for  the  offence  the  information  and  conviction  should 
specify  with  some  particularity  the  act  which  the  intimidation  is 
intended  to  affect  {B.  v.  Mackenzie,  [1892]  2  Q.  B.  529;  Ex  parte 
Wilkins,  1895,  64  L.  J.  M.  C.  221;  Smith  v.  Moody,  [1903] 
1  K.  B.  56). 

Proceedings  have  been  occasionally  taken  by  way  of  injunction  to 
restrain  intimidation  of  this  kind.  But  the  jurisdiction  to  forbid  the 
commission  of  crime  by  injunction  is  somewhat  doubtful  {Bonnard  v. 
Ferryman,  [1891]  2  Ch.  269 ;  Monson  v.  Tussaud,  [1894]  1  Q.  B.  671 ; 
Lyons  v.  Wilkins,  [1899]  1  Ch.  255).  See  sees.  3,  4  of  the  Trade 
Disputes  Act,  1906,  and  Tkade  Union. 
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3.  It  is  an  indictable  misdemeanor  at  common  law  to  intimidate 
a  witness  by  threats  or  otherwise  not  to  give  evidence  (B.  v.  Steventon, 
1802,  2  East,  362 ;  Arch.  Cr.  PL,  23rd.  ed.,  1078).  This  first  offence  can 
also  be  punished  summarily  as  contempt  of  Court  (Bromilow  v.  Phillips, 
1891,  8  T.  L.  R.  168).  To  intimidate  or  attempt  to  intimidate  him  into 
giving  false  evidence  is  subornation  of  Pekjury  (see  R.  v.  Steventon, 
1802,  2  East,  362 ;  R.  v.  Thomas,  1824,  1  Car.  &  P.  472 ;  R.  v.  Hamp, 
1852,  6  Cox  C.  C.  167). 

In  the  case  of  witnesses  before  a  royal  commission  or  a  conmiittee 
of  either  House  of  Parliament,  or  on  an  inquiry  held  pursuant  to  any 
statutory  authority,  summary  remedies  are  given  for  threats  used  to 
witnesses  for  having  given  evidence  or  on  account  of  the  evidence  given 
(55  &  56  Vict.  c.  64). 

4.  Threats  by  letter  or  otherwise  with  intent  to  frighten  or  extort  are 
dealt  with  under  Menaces. 

5.  Threats  to  induce  people  to  take  certain  forms  of  unlawful  oath 
or  join  certain  unlawful  combinations  are  dealt  with  under  Sedition. 

[Avthorities. — liullen  and  Leake,  Prec.  PL,  6th  ed. ;  Pollock,  Contracts, 
7th  ed. ;  Leake,  CorUrads,  4th  ed.,  58,  277.] 

Intoxicating  Liquors.— See  Excise;  Licensing. 

Introduce  Business. — An  agent  whose  claim  to  commis- 
sion is  to  depend  on  his  "  introducing  business "  must,  in  order  to 
establish  his  claim  to  commission  show  that  the  particular  business 
done  out  of  which  he  seeks  to  claim  it  was  the  direct  result  of  his 
agency.  "  It  is  impossible  to  affirm,  in  general  terms,  that  A.  is  entitled 
to  a  commission  if  he  can  prove  that  he  introduced  to  B.  the  person  who 
afterwards  purchased  B.'s  estate,  and  that  his  introduction  became  the 
cause  of  the  sale.  In  order  to  found  a  legal  claim  for  commission,  there 
must  not  only  be  a  casual,  there  must  also  be  a  contractual,  relation 
between  the  introduction  and  the  ultimate  transaction  of  sale  (per  Lord 
Watson  in  Tmdmin  v.  Millar,  1887,  58  L.  T.  96).  To  be  entitled  to 
commission  it  is  not  necessary,  however,  that  the  agent  should  actually 
complete  the  contract  or  adjust  its  terms  {ibid.).  See  Bowstead,  Digest 
of  the  Law  of  Agency,  article  62;  and  see  Dchcnham  v.  Warter,  1907, 
Times,  12th  July,  distinguishing  Brandon  v.  Hanna,  [1907]  2  I.  R.  212. 
See  further.  Principal  and  Agent  ;  Right  of  Agent  to  Commission. 

Intrusion. — Intrusion  is  one  of  the  methods  of  ovMer  or 
dispossession  of  freeholds.  Like  abatement  of  freeholds  {q.v.)  it  differs 
from  other  forms  of  ouster  {e.g.  disseisin),  in  that  the  wrongful  entry 
by  the  stranger  (technically  called  the  "  intrusion "  and  "  intruder " 
respectively)  takes  place  not  while  the  rightful  owner  is  in  possession, 
but  while  such  possession  is  vacant.  Intrusion  may  Ije  defined  as  the 
entry  on  land  by  a  stranger  upon  the  determination  of  a  particular 
estate  before,  and  so  as  to  keep  out  of  possession,  the  person  entitled  to 
the  estate  in  such  land  expectant  on  such  determination  of  the  particular 
estate,  i.e.  the  reversioner  or  remainderman,  and  upon  intrusion  he  no 
longer  has  seisin  in  law,  but  a  mere  right  of  entry  (Challis,  R.  P.,  p.  207). 
"We  may  take  the  most  frequent  case  as  an  instance :  A  wrongful  entry, 
such  as  has  been  mentioned,  on  the  death  of  a  tenant  for  life.  Intrusion 
differs  from  abatement  in  the  fact  that  the  person  dispossessed  by 
abatement  is  the  heir  at  law  or  devisee. 
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The  old  remedy  against  the  intruder — the  writ  of  entry  on  intrusion 
— was  abolished  in  1833  by  3  &  4  Will.  iv.  c.  27.  The  same  Act  pro- 
vided that  (save  in  the  cases  of  the  disabilities  in  the  Act  mentioned)  no 
entry  should  be  made  or  action  brought  to  recover  land,  but  within 
twenty  years  after  the  right  of  action  accrued  to  the  claimant  or  some 
person  whose  estate  he  claims.  This  period  of  twenty  years  was  in 
1879  shortened  to  twelve  by  37  &  38  Vict.  c.  57  (see  Limitation, 
Statutes  of).  The  present  remedies  are  entry  or  an  action  of  eject- 
ment (now  more  technically  called  an  action  for  the  recovery  of 
land). 

Informations  of  intrusion  by  the  Crown  should  here  be  noticed. 
In  spite  of  the  fact  that  the  Crown  was  not  until  9  Geo.  iii.  c.  16,  bound 
by  any  provisions  as  to  statutory  limitation,  already  as  early  as  1693  the 
statute  21  Jac.  i.  c.  14,  enacted  that  whenever  the  King  or  those  claiming 
under  him  had  been  out  of  possession  for  the  space  of  twenty  years, 
without  taking  the  profits  of  any  lands  within  the  space  of  twenty 
years  before  information  of  intrusion  brought  to  recover  the  same,  the 
defendant  might  plead  the  general  issue  and  retain  possession  until  the 
trial.  Accordingly,  after  an  actual  possession  against  the  Crown  for 
twenty  years,  the  only  remedy  was  by  information  for  intrusion.  In 
such  an  information  the  Crown  might,  as  of  right,  lay  the  venue  in  any 
county,  and  the  title  of  the  Crown  be  tried  in  the  information  itself; 
the  only  effect  of  the  statute  being  to  throw  the  onus  of  proving  title  in 
the  first  instance  on  the  Crown  (A.-G.  v.  Parsotis,  1836,  2  Mee.  &  W. 
23;  46  K.  E.  492;  see  also  A.-G.  v.  Hill,  2  Mee.  &  W.  160;  46  K.  K. 
542). 

The  procedure  in  these  informations  in  the  Exchequer  and  other 
Crown  suits  was  first  assimilated  to  that  in  ordinary  actions  of  eject- 
ment, by  22  &  23  Vict.  c.  21,  and  the  Crown  Suits  Act,  1865,  28  &  29 
Vict.  c.  104,  and  the  rules  thereunder.  For  this  part  of  the  subject,  see 
Informations. 

Invalid. — See  Insufficient. 

Invasion.— See  War. 

Invented   Word. — See  Trade  Marks. 

Invention. — See  Designs;  Patents. 

Inventory. — The  "inventory"  of  personal  chattels  required  by 
sec.  4  of  the  Bills  of  Sale  Act,  1882,  to  be  annexed  to  a  bill  of  sale  is 
an  "  inventory  "  in  the  well-known  business  sense  of  the  term,  that  is,  a 
list  sufficiently  detailed  of  the  chattels  meant  to  be  included,  such  as  is 
usually  made  for  business  purposes  with  regard  to  the  particular  subject- 
matter  {Witt  V.  Banner,  1887,  20  Q.  B.  D.  114).  In  that  case  a  bill  of 
sale  purported  to  assign  "four  hundred  and  fifty  oil-paintings  in  gilt 
frames,  three  hundred  oil-paintings  unframed,  fifty  water-colours  in  gilt 
frames,  twenty  water-colours  unframed,  and  twenty  gilt  frames ; "  this, 
however,  was  held  an  insufficient  inventory.  See  also  Carpenter  v.  Deen, 
1889,  23  Q.  B.  D.  566 ;  Hicldey  v.  Greenivood,  1890,  25  Q.  B.  D.  277 ; 
Davidson  v.  Carlton  Bank,  [1893]  1  Q.  B.  82. 

Investiture. — The  investiture  of  spiritual  dignitaries  formed 
the  subject  of  a  great  conflict  between  the  spiritual  and  the  temporal 
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authorities  in  Europe  in  the  later  part  of  the  eleventh  and  the  earlier 
part  of  the  twelfth  centuries.  The  secular  power  (as  in  Germany  and 
Italy  the  Emperor,  and  in  England  the  King)  claimed  the  right  to  invest 
bishops  and  abbots  of  greater  monasteries  with  the  staff  or  ring,  which 
were  regarded  in  the  Middle  Ages  as  the  symbol  of  authority,  the 
ring  signifying  that  the  bishop  was  wedded  to  the  Church,  and  the 
staff  signifying  that  he  was  its  shepherd.  The  Church  resented  this 
intrusion  of  the  secular  sovereign  into  what  it  considered  the  spiritual 
domain ;  the  secular  sovereigns,  on  the  other  hand,  claimed  that  they 
had  a  right  to  receive  homage  in  respect  of  lay  fiefs  or  fees  held  by 
ecclesiastical  personages. 

The  question  in  England  only  became  acute  after  the  accession  of 
Henry  i.,  when  Anselm,  Archbishop  of  Canterbury,  refused  to  receive 
investiture  in  this  manner  from  the  King.  The  question  in  this  country 
was  settled  at  the  Council  of  London,  a.d.  1107,  at  which  King  Henry 
gave  up  the  practice  of  lay  investiture  on  tlie  part  of  the  King  or  any 
other  layman  by  delivery  of  the  staff  and  ring ;  Anselm  on  belialf  of  the 
Church  agreeing  at  the  same  time  that  the  bishops  and  other  "  prelates  " 
{i.e.  the  greater  abbots)  should  practically  become  the  "men  of  the 
king,"  by  doing  homage  in  respect  of  their  temixjralities  or  lay  fees  (aa 
to  this  further,  see  articles  Bishop;  Homage).  On  this  arrangement 
the  late  Lord  Selbome  observed :  "  Few  compacts  between  the  Temporal 
and  the  Spiritual  powers  have  been  so  well  or  so  long  observed  as  this, 
which  has  never  been  broken  in  England  to  the  present  day  "  {Defence 
of  the  Church  of  Enrjland,  p.  20). 

[^Authorities. — Chranicloi  of  Florence  of  Worcester ;  Eadmer,  Hist.  Nov. 
Vit.  Ans. ;  Milmau,  Hi<<to7^j  of  Latin  Christianity ;  Freeman,  Norman 
Conquest ;  Stubbs,  Select  Cliartcrs ;  Stubbs,  ConstitutioiujU  History;  Church, 
Life  of  Anselm ;  Phillimoro,  Ecd.  Law,  2nd  ed.] 

Investments. — See  Trusts;  Settle.ments ;  Secuuities. 

Inviolability. — See  Ambassador;  Diplomatic  Agents;  Ex- 
territoriality. 

Invoice. — An  invoice  is  a  written  account  of  particulars  of  goods 
delivered  to  a  purchaser,  and  of  their  prices,  and  the  charges  concerning 
them.  Some  foreign  countries  require  the  invoices  relating  to  imports 
to  be  vouched  by  their  consuls,  or  verified  by  declarations  as  to  their 
accuracy  (Palgrave's  Dictionary  of  Political  Economy).  As  to  the 
"custom  entry"  in  relation  to  goods  imported  into  the  United  King- 
dom, see  Merchandise  Marks.  Tlie  invoice  generally  accompanies  the 
delivery,  and  its  proper  office  is  as  a  memorandum  whereby  the  delivery 
and  charges  may  be  checked.  There  is  consequently  no  presumption 
that  it  contains  all  the  terms  of  the  contract  of  sale ;  and  unless  it 
purports  to  be  a  complete  memorandum,  so  as  to  form  a  contract  in 
writing,  it  does  not  exclude  parol  evidence  of  terms  which  would  vary 
the  contract  to  be  inferred  from  it  without  such  evidence.  Thus  if  an 
invoice  in  an  ordinary  form  says  nothing  as  to  the  time  of  payment,  it 
may  be  shown,  nevertheless,  that  the  sale  was  upon  credit  {Lockett 
V.  NicMin,  1848,  2  Ex.  Rep.  93 ;  76  K.  11.  502).  An  invoice  does  not 
of  itself  constitute  any  Estoppel  (q.v.).  Thus  where  a  tradesman,  at 
the  request  of  his  customer,  included,  in  the  invoice  of  goods  purchased 
from  him,  some  other  goods,  he  was  allowed  to  prove  that  he  was  not 
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the  seller  {Holding  v.  Elliott,  1860,  5  H.  &  N.  117).  But  where  a  broker, 
instead  of  giving  an  ordinary  bought  note  (see  Vol.  II.,  p.  381,  and  I.e.), 
delivered  an  invoice  to  the  buyer,  this  was  held  to  be  conclusive  to  show 
that  he  had  acted  as  principal  in  the  transaction  {Jones  v.  Littledale, 
1837,  6  Ad.  &  E.  486 ;  45  R  R.  542). 

An  invoice  or  bill  of  parcels  is  a  sufficient  memorandum  in  writing 
of  the  contract,  within  sec.  4  of  the  Sale  of  Goods  Act,  1893  (replacing 
sec.  17  of  the  Statute  of  Frauds),  if  it  contains  all  the  material  terms, 
and  is  signed  by  the  party  to  be  charged.  The  usual  printed  name  of 
the  seller  at  the  top  is  a  sufficient  signature  {Schneider  v.  Norris,  1814, 

2  M.  &  S.  286;  15  E.  E.  250;  approved  in  Tourret  v.  Cripps,  1879, 
48  L.  J.  Ch.  567 ;  Durrell  v.  Evans,  1862,  1  H.  &  C.  174). 

The  description  of  the  goods  in  an  invoice  is  not  a  warranty  that 
the  goods  sold  accord  with  the  description  (see  Book  v.  Hopley,  1878, 

3  Ex.  D.  209,  and  the  cases  there  cited;    Laidlaw  v.   Wilson,  [1893] 

1  Q.  B.  74). 

The  invoice  delivered  in  respect  of  the  goods  may  amount  to  a  false 
trade  description  within  the  meaning  of  the  Merchandise  Marks  Act 
{q.v.)  applied  to  the  goods  {Budd  v.  Lucas,  [1891]  1  Q.  B.  408;  Cofpen 
V.  Moore  (No.  1),  [1898]  2  Q.  B.  300 ;  Coppen  v.  Moore  (No.  2),  [1898] 

2  Q.  B.  306). 

A  receipted  invoice  does  not  need  to  be  registered  under  the  Bills  of 
Sales  Acts,  unless  it  forms  part  of  the  purchaser's  title  to  the  goods  (see 
Vol.  II.  p.  245 ;  Manchester,  etc.,  Bly.  Co.  v.  North  Central  Wagon  Co., 
1888,  13  App.  Cas.  554;  Bamsay  v.  Margrett,  [1894]  2  Q.  B.  18). 

Inwards. — SeeTEADiNO  Inwards. 

Ionian  Islands. — A  chain  of  islands  off  the  western  coast  of 
Greece,  first  united  for  administrative  purposes  by  the  Emperor  Leo  the 
Philosopher.  In  the  fifteenth  century  most  of  the  islands  were  ruled 
by  Venice;  in  1797  they  were  ceded  to  France;  but  the  French  were 
driven  out  by  a  Eusso-Turkish  force,  and  in  1799  the  Emperor  Paul  set 
up  the  Eepublic  of  the  Seven  United  Islands.  In  1807  France  recovered 
possession  ;  but  in  time  of  war  the  islands  were  much  at  the  mercy  of 
the  British  Navy.  On  the  9th  November  1815  the  Powers  agreed  to 
place  the  United  States  of  the  Ionian  Islands  under  the  protection  of 
Great  Britain.  A  Lord  High  Commissioner  was  appointed,  but  the 
local  assemblies  and  Courts  were  not  superseded.  There  was  no  appeal 
from  the  Courts  of  the  islands  to  the  King  in  Council.  In  the  case  of 
The  Leucade,  1856,  Spink's  Adm.,  at  p.  237,  it  was  held  that  the  islands 
formed  a  protected  but  an  independent  State,  and  that  the  inhabitants 
were  not  bound  by  Her  Majesty  Queen  Victoria's  proclamation  for- 
bidding her  subjects  to  trade  with  Eussia,  issued  at  the  beginning  of 
the  Crimean  War.  On  the  14th  November  1863  the  islands  were 
incorporated  with  the  kingdom  of  Greece. 

[Authorities. — See  the  treaties  and  other  documents  enumerated  in 
Hertslet's  Treaties,  General  Index,  at  p.  225 ;  W.  E.  Hall,  Foreign  Juris- 
diction, p.  205 ;  Morley's  Life  of  Gladstone,  bk.  iv.,  chap.  x. ;  Jenkyns, 
British  Bule  and  Jurisdiction  heijond  Seas,  pp.  246-7.  The  case  of  the 
Ionian  ships  in  1856  is  in  8  St.  tri.  N.  S.,  see  p.  433  and  p.  1229.] 

I  ■  O .  U .  ("  I  owe  you  "). — This  is  a  common  form  of  acknowledg- 
ment of  an  account  stated  between  the  person  signing  the  document  and 
the  person  to  whom  it  is  addressed.     It  is  usually  framed  as  follows : — 
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I.  0.  U.  the  sum  of  £100. 
CD.  {Signed)    A.  B. 

{Dated)    January  1,  1907. 

If  the  plaintiff  in  an  action  upon  an  account-stated  produces  an 
unaddressed  I,  O.  U.,  signed  by  the  defendant,  it  may  be  presumed 
to  have  been  intended  to  be  addressed  to  the  plaintiff  {Fesenmayer  v. 
Adcock,  1847,  16  Mee.  &  W.  449 ;  73  E.  R  567).  If  it  is  shown  that 
no  debt  in  respect  of  which  any  account  could  be  stated  existed  when 
the  I.  O.  U.  was  given,  the  document  cannot  be  evidence  of  any  such 
account ;  it  is,  under  the  circumstances,  a  promissory  note  or  nothing, 
and  as  a  promissory  note  it  requires  a  stamp.  An  I.  0.  U.  is  not  a 
negotiable  instrument;  it  comprises  no  agreement,  and  consequently 
requires  no  stamp. 
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I.  The  Crown  in  Ireland. — The  authority  of  the  Crown  in  Ireland  dates 
from  the  invasion  of  Henry  II.  (1172-73).  Ireland  ranked  only  as  a  lordship 
or  dominion  until  the  thirty-third  year  of  Henry  vili.,  when  the  lordship  of 
Ireland  was  erected  into  a  kingdom,  and  the  King  of  England  became  ipso 
facto  King  of  Ireland  (33  Hen.  Viii.  Ir.  c.  1).  The  kingdoms  were  distinct, 
but  the  Crown  of  Ireland  was  inseparably  annexed  to  the  Crown  of  England. 
The  various  statutes  altering  the  succession  to  the  Crown  in  England  were 
not  re-enacted  in  Ireland,  and  the  Irish  Act  of  Recognition  (4  WiU.  &  Mary, 
c.  1)  acknowledged  that  the  Irish  Crown  follows  the  limitations  settled  by 
the  English  Parliament — "Whoever  is  king  de  facto  in  England  is  king 
de  jure  in  Ireland,"  said  O'CJonnell.  This  statement  of  the  law  is  scarcely 
an  exaggeration. 

II.  Irish  Parliament  until  Reign  of  James  i. — The  common  law  was  intro- 
duced into  Ireland  early  in  the  reign  of  John.  Courts  of  justice  were  then 
erected,  and  judges  appointed  in  conformity  with  the  law  of  England.  Some 
writers  (Blackstone  amongst  others)  say  that  the  common  law  was  received 
by  the  Irish  chieftains  at  the  Council  of  Lismore  in  the  winter  of  1172-73. 
The  assertion  is  based  on  the  authority  of  Matthew  Paris — "Rex  apud 
Lismore  Concilium  congregavit,  ubi  leges  Anglise  sunt  gratanter  receptee." 
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It  is  very  doubtful,  however,  whether  any  Council  met  in  the  reign  of 
Henry  ii.  Charters  were  granted  by  the  early  kings,  and  the  Irish  Magna 
Charta  in  the  first  year  of  Henry  ill.  The  earliest  extant  record  of  an  Irish 
Council  is  in  the  fifth  year  of  John's  reign  (1204).  The  Councils  probably 
resembled  the  English  Councils,  and  met  for  similar  purposes.  The  principle 
of  elective  representation  was  introduced  in  the  year  1295,  and  from  that 
period  the  legislative  assemblies  of  Ireland  may  be  described  as  Parliaments. 
To  the  Parliament  of  that  year  (Wogan's  Parliament)  representatives  were 
summoned  from  twelve  counties.  In  1311  and  afterwards  citizens  and 
burgesses  attended.  In  some  Parliaments  we  find  representatives  of  liberties, 
i.e.  places  in  which  the  great  vassals  exercised  Palatine  jurisdiction,  and  of 
certain  ecclesiastical  jurisdictions  known  as  crosses  (croceae).  In  the  reign 
of  Henry  viii.  (33  Hen.  viii.)  chieftains  of  the  Irish  race  attended,  but  they 
apparently  had  no  voice  in  the  proceedings,  and  were  summoned  rather  as 
"  assentors "  to  such  laws  as  might  be  passed,  than  as  representatives.  In 
this  Parliament  the  Statute  33  Hen.  viii.  Ir.  c.  1,  relating  to  the  Crown, 
supra,  was  passed.  In  the  reign  of  Elizabeth  representatives  from  the 
provinces  of  Ulster  and  Connaught  were  for  the  first  time  summoned.  The 
Parliament  of  James  I.  which  met  in  1613  was  the  first  assembly  repre- 
sentative of  the  whole  kingdom  without  distinction  of  creed  or  class.  The 
resemblance  between  the  English  and  Irish  Parliaments  was  complete  in 
point  of  form  and  constitution.  The  division  into  two  Houses  had  taken 
place  probably  about  the  same  time  as  in  England.  The  House  of  Peers 
was  composed  of  lords  spiritual  and  temporal ;  the  House  of  Commons  of 
knights,  citizens,  and  burgesses.  James  i.  summoned  Convocation  for  the 
first  time.  Convocation,  however,  was  not  summoned  regularly  in  the 
subsequent  reigns,  and  did  not  meet  after  1711.  The  Irish  clergy,  adopting 
a  similar  arrangement  to  that  agreed  to  by  Archbishop  Selden  in  1664  on 
behalf  of  the  English  clergy,  had  ceased  to  tax  themselves. 

III.  Number  of  Members  at  various  Periods. — Before  the  Reformation,  when 
the  abbots  and  priors  were  summoned,  the  lords  spiritual  outnumbered  the 
lords  temporal.  In  the  reign  of  Elizabeth  the  number  of  temporal  peers  was 
thirty-two,  and  of  bishops  twenty-two.  In  1681  the  number  of  temporal  peers 
had  increased  to  119,  in  1790  to  188,  and  in  1800  to  232.  In  later  times  many 
temporal  peers  were  absentees,  having  no  connection  with  Ireland,  and  voting 
by  proxy  (see  Peerage,  infra).  The  number  of  counties  originally  established 
in  the  reign  of  John  was  twelve,  Henry  viii.  added  one,  Mary  two,  Elizabeth 
seventeen — making  up  the  existing  number,  thirty-two.  In  Ireland  counties, 
like  boroughs,  could  be  created  by  prerogative  without  resorting  to  Act  of 
Parliament.  According  to  Davis  the  number  of  members  of  the  House  of 
Commons  in  the  time  of  Henry  VIII.  could  not  have  exceeded  100.  In 
Perrot's  Parliament  (1585)  the  members  of  the  House  of  Commons  numbered 
126.  In  1613  James  I.  summoned  232  members,  including  representatives 
from  forty  newly-created  boroughs.  "  What  if  I  had  created  400  instead  of 
40,"  said  the  King ;  "  the  more  the  merrier,  the  fewer  the  better  cheer." 
Boroughs  were  created  by  all  the  Stuarts,  and  some  as  late  as  1692.  In 
this  year  the  number  of  members  of  the  House  of  Commons  was  300,  and  so 
continued  while  the  Irish  party  was  a  separate  legislature. 

IV.  Restrictions  on  Authority  of  Irish  Parliament. — (a)  Territorial. — The 
legislative  authority  of  the  Irish  Parliament  was  in  the  earlier  periods 
restricted  to  the  district  occupied  by  the  English  settlers  ("  the  Pale  "),  some 
outlying  portions  of  the  country  known  as  "  the  Shire  ground,"  and  to  the 
possessions  of  such  of  the  Irish  chieftains  as  had  accepted  "  the  custom  of 
Englishry."  It  is  noteworthy  that  the  term  "  Pale  "  does  not  occur  in  any 
State  Paper  before  1515,  when  it  was  defined  as  including  a  portion  of  the 
eastern  seaboard  extending  from  Dundalk  to  Dalkey.  While  thus  practically 
restricted,  the  statutes  were  in  terms  generally  inclusive  of  the  whole  kingdom. 
In  some  statutes,  however,  a  broad  line  of  separation  was  drawn  between  the 
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Englishmen  on  the  one  hand  and  the  natives  and  the  degenerate  English  on 
the  other.  The  earliest  of  these  Acts  is  the  Statute  of  Kilkenny  (1367),  the 
latest  the  28th  Hen.  Vili.  c.  5.  Their  object  was  to  prevent  all  commerce 
with  the  Irish  and  the  adoption  of  Irish  customs.  Intermarriage,  fostering, 
and  gossipred  with  the  Irish  were  visited  with  the  penalties  of  high  treason. 
The  English  were  also  forbidden  to  wear  long  hair,  shave  the  upper  lip,  wear 
clothes  dyed  with  saffron,  attend  Irish  fairs,  or  adopt  Irish  customs.  The 
Parliament  of  James  I.  repealed  this  penal  code,  and,  not  satisfied  with  the 
mere  repeal,  declared  that  the  whole  of  the  King's  subjects  had  been  taken 
into  His  Majesty's  gracious  protection,  and  that  there  was  no  better  way  of 
securing  peace  than  by  allowing  all  the  King's  subjects  to  commerce  and 
match  together.  Thenceforth  the  legislative  authority  of  Parliament  extended 
to  all  the  subjects  of  the  kingdom. 

(b)  From  Privy  Council. — -The  territorial  restriction  disappeared,  but  there 
remained  two  other  checks  on  the  authority  of  Parliament — one  partly 
internal,  due  to  the  control  of  the  Privy  Councils  ;  the  other  external, 
arising  from  the  competing  authority  of  the  English  Parliament.  What 
may  be  called  the  internal  check  was  imposed  by  one  of  the  statutes  passed 
at  Drogheda  in  1495,  commonly  known  as  Poyning's  Law.  It  was  enacted 
that  no  Parliament  should  be  held  in  Ireland  until  the  causes  and  considera- 
tions atid  all  such  Acts  as  ought  to  be  passed  were  certified  to  the  King,  and 
the  King's  licence  to  the  holding  of  Parliament  obtained  ;  and  only  such  Acts 
as  were  affirmed  by  the  King  could  be  introduced.  By  the  3  &  4  Phil.  & 
Mary,  Ir.  c.  4  (an  Act  to  explain  Poyning's  Law),  permission  was  given  to 
certify  Acts  to  the  King  during  the  sitting  of  Parliament.  In  the  seventeenth 
century  a  practice  arose  of  recommending  heads  of  Bills — these  diiTering  from 
statutes  in  the  form,  "  We  pray  that  it  mav  be  enacted,"  instead  of  •'  Be  it 
enacted."  Conferences  between  the  two  llouses  were  consequently  rather 
frequent,  in  order  to  secure  a  joint  recommendation.  Lord  Mountmorres 
states  the  procedure  before  1782:  "Propositions  for  laws,  or  heads  of  Bills 
as  they  are  called,  originated  indiflferently  in  either  House.  After  two 
readings  and  a  committal  they  were  sent  by  the  Council  {i.e.  the  Irish  Privy 
Council)  to  England,  and  were  submitted  usually  by  the  English  Privy 
Council  to  the  Attorney-  and  Solicitor-General,  and  from  thence  they  were 
returned  to  the  Council  of  Ireland,  from  whence  they  were  sent  to  the 
Commons,  if  they  originated  there  (if  not,  to  the  Lords) ;  and  after  three 
readings  they  were  sent  up  to  the  Lords,  where  they  went  through  the  same 
stages,  and  then  the  Lord  Lieutenant  give  the  Royal  assent  in  the  manner 
which  is  observed  in  Great  Britain.  In  all  these  stages  in  England  and 
Ireland  any  bill  was  liable  to  be  rejected,  amended,  or  altered  ;  but  when 
they  had  passed  the  Great  Seal  of  England  no  alteration  could  be  made  by 
the  Irish  Parliament."  Thus  the  Parliament  was  controlled  by  the  Irish 
Privy  Council,  and  the  Privy  Council  (in  fact,  the  Attorney-General)  in 
England. 

(c)  From  English  Parliament. — What  may  bo  called  the  external  check 
arose  from  a  claim  put  forward  that  the  jurisdiction  of  the  Irish  Parliament 
was  not  exclusive,  but  that  the  English  Parliament  had  a  concurrent,  if  not  a 
paramount,  right  to  legislate  for  Ireland.  The  claim  may  have  had  ita 
origin  in  the  fact  that  in  the  times  of  the  Edwards,  representatives  from 
Ireland  were  summoned  to  the  English  Parliament.  In  the  reign  of  Henry  iv., 
in  the  29  Hen.  vi.,  and  in  the  Duke  of  York's  Parliament,  1549,  the  Irish 
Parliament  passed  declarations  that  statutes  to  be  binding  in  Ireland  must  be 
allowed  by  the  Irish  Parliament.  On  the  other  hand,  several  statutes  were 
passed  in  England  naming  Ireland,  the  most  important  of  which  is  the  Staple 
Act,  2  Hen.  vi.  c.  4,  by  which  merchandise  of  the  staple  was  forbidden  to  be 
sent  to  any  port  abroad  except  Calais,  where  the  King's  staple  was,  on  pain 
of  forfeiture  of  the  goods.  The  question  came  before  the  English  Courts  in 
Pilkington's  Case  (Year-Book,  26  Hen.  vi.  f.  8)  and  in  the  Merchants  of  IFaier- 
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fwd's  Case  (Y.  B.,  Rich.  in.  f.  12 ;  Y.  B.,  1  Hen.  vii.  f.  2).  In  the  former 
case  the  judges  said  that  a  subsidy  granted  in  England  would  not  bind 
Ireland,  because  the  Irish  did  not  receive  commandment  by  writ  to  come  to 
the  English  Parliament.  The  Merchants  of  Waterford's  Case  arose  upon  the 
Staple  Act.  The  merchants  had  consigned  staple  articles  to  Sluys.  The 
ship  put  into  Calais,  and  the  treasurer  of  Calais  claimed  to  forfeit  the  goods. 
The  judges  first  held  that  the  Irish  were  not  bound  by  the  English  statutes, 
"  because  the  land  of  Ireland  has  a  Parliament  and  all  other  laws  of  its  own, 
and  did  not  send  representatives  to  the  English  Parliament."  When  the 
matter  came  on  a  second  time,  the  judges  held  that  statutes  made  in 
England  did  bind  the  people  of  Ireland.  In  Calvin's  Case,  Lord  Coke 
asserted  that  English  statutes  were  binding  on  Ireland  partly  on  the  ground 
of  conquest,  partly  on  the  authority  of  the  Merchants'  Case.  In  the  reign  of 
Charles  i.  the  exclusive  authority  of  the  Irish  Parliament  was  reasserted,  and 
one  of  the  articles  of  impeachment  against  Strafford  was  that  he  had  treated 
Ireland  as  a  conquered  country.  During  the  Commonwealth  no  Parliament 
was  held  in  Ireland,  but  in  1654  under  the  Instrument  of  Government  thirty 
members  from  Ireland  attended  the  English  Parliament,  The  Restoration 
brought  back  the  Irish  Parliament,  but  it  was  unable  or  unwilling,  owing  to 
various  causes  which  are  matter  of  history,  to  resist  the  claim  of  legislative 
authority  made  by  its  more  powerful  neighbour.  In  this  reign,  in  the  reign 
of  William  in.,  and  in  the  reign  of  Anne,  several  statutes  were  passed  in 
England  expressly  binding  Ireland  {e.g.  the  Navigation  Acts,  the  Tobacco 
Acts,  the  Act  nullifying  the  Acts  of  James  the  Second's  Irish  Parliament, 
and  the  Woollen  Acts).  The  interference  with  trade  aroused  great  indigna- 
tion in  Ireland,  and  called  for  the  most  celebrated  of  the  treatises  that  the 
controversy  produced — Molyneux's  Case  of  Ireland  Stated  (1698).  So  far  from 
receding  from  its  position,  the  British  Parliament  continued  to  legislate  for 
Ireland,  and  at  length  passed  a  statute — the  well-known  6  Geo.  i.  c.  5 — 
declaring  Ireland  to  be  a  subordinate  kingdom,  and  that  the  Parliament  of 
Great  Britain  had  full  power  to  make  laws  to  bind  the  people  of  Ireland. 
This  statute  made  the  claim  of  the  English  Parliament  no  better  than  it  was, 
but  the  Irish  Parliament  passed  no  counter  declaration.  From  1660  until 
the  end  of  the  reign  of  George  ii. — a  period  of  a  hundred  years — Irish  legis- 
lation was  confined  to  internal  matters  exclusively.  In  all  matters  of  foreign 
trade  the  Parliament  of  England,  and  afterwards  of  Great  Britain,  claimed 
to  legislate  for  Ireland.  If  an  Irish  bill  was  opposed  to  the  policy  of  the 
Ministry  it  could  be  disposed  of  very  easily :  under  Poyning's  Law  the 
Attorney-General  threw  it  aside.  In  the  British  Parliament  English  and 
Scotch  interests  were  looked  after;  Ireland,  having  no  representatives,  was 
treated  as  a  foreign  rival  in  trade.  Statutes  were  passed  which  destroyed 
the  manufactures  and  trade  of  Ireland ;  Irish  ships  could  not  enter  a  colonial 
port ;  colonial  ships  could  not  enter  an  Irish  port ;  Irish  cattle  could  not  be 
imported  into  England,  and  Irish  wool  could  be  exported  to  no  country  but 
England.  The  internal  legislation  of  the  Irish  Parliament  led  to  discontent. 
It  was  inevitable  that  such  measures  should  end  in  agitation.  The  events 
which  led  to  the  establishment  of  partial  commercial  independence  in  1780 
and  of  legislative  independence  in  1782  are  part  of  the  history  of  Ireland. 

V.  Independence  of  the  Irish  Parliament.  —  The  Independence  of  the  Irish 
Parliament  in  1782  was  effected  by  three  statutes.  The  British  Parliament 
repealed  the  6  Geo.  i.  c.  5,  sup'a  (22  Geo.  in.  c.  53),  and  in  order  to  remove 
the  doubts  set  up  by  the  repeal  of  the  statute,  passed,  in  the  following  year, 
the  Renunciation  Act,  23  Geo.  in.  c.  28,  declaring  the  right  of  the  people  of 
Ireland  to  be  bound  only  by  Acts  of  the  Irish  Parliament.  These  Acts  only 
removed  the  restrictions  arising  from  the  external  check — the  interference  by 
Great  Britain.  The  measure  of  independence  was  incomplete  so  long  as  the 
Irish  Parliament  was  subject  to  the  control  of  the  Privy  Councils.  Poyning's 
Law  was  therefore  modified — not  repealed  as  is  sometimes  stated — by  the 
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Irish  Parliament.  The  21  &  22  Geo.  in.  Ir.  c.  47,  enacted  that  the  Lord 
Lieutenant  should  certify  to  the  King  only  such  bills  as  both  Houses  of  Parlia- 
ment in  Ireland  should  certify  to  be  enacted  under  the  Great  Seal  of  Ireland 
without  alteration  ;  that  such  of  the  same  as  should  be  returned  under  the 
Great  Seal  of  Great  Britain  without  alteration,  and  none  other,  should  pass 
in  the  Parliament  of  Ireland  ;  and  that  no  bills  should  be  certified  as  a  cause 
for  summoning  Parliament.  As  before,  no  Parliament  could  meet  without 
the  King's  licence. 

VI.  Points  of  Difference  in  ConstitiUions  and  Assimilations. — Before  proceed- 
ing to  treat  of  the  position  of  the  Irish  Parliament  as  an  independent  legis- 
lature, it  will  be  convenient  to  consider  how  far  the  law  and  practice  of  the 
constitutions  of  the  two  countries  differed,  and  to  what  extent  the  more 
important  constitutional  statutes  applied  to  Ireland. 

(a)  Statute  Law  of  Ireland. — By  one  of  the  provisions  of  Poyning's  Law 
(10  Hen.  VII.  Ir.  c.  22^  all  the  then  existing  statute  law  of  England  was 
extended  to  Ireland,  and  by  several  statutes  passed  between  that  date  (1495) 
and  1782  further  assimilations  were  made.  In  1782  by  the  21  &  22  Geo.  ill. 
c.  48  (Ir.),  known  as  Yelverton's  Act,  the  provisions  of  a  considerable  portion 
of  the  statute  law  of  England  were  extended  to  Ireland.  Other  Acts  of  the 
Irish  Parliament  between  1782  and  1800  adopted  important  English  statutes. 
Public  Acts  of  the  Imperial  Parliament  of  course  bind  Ireland  unless  expressly 
excluded  (as  to  effect  of  the  Act  of  Union  in  extending  to  Ireland  pre-Union 
English  statutes,  see  Davies  v.  Lynch,  1868,  I.  R.  4  C.  L.  570).  Several 
important  constitutional  statutes  passed  between  1495  and  1800  were  never 
extended  to  Ireland ;  others  only  after  long  intervals  and  with  considerable 
modifications. 

(b)  Meeting  of  Parlianunt. — The  English  statutes  of  Edw.  ii.  and  Edw.  in., 
enacting  that  Parliaments  should  be  held  yearly,  or  more  frequently  if  need 
be,  extended  to  Ireland  by  Poyning's  Law,  but  were  disregarded  in  practice. 
From  1585  to  1613,  from  1615  to  1634,  from  1648  to  1661,  and  from  1666  to 
1692  there  was  no  Parliament  in  Ireland  (the  Acts  passed  by  the  Parliament 
of  James  ii.  were  annulled  as  illegal).  From  1692  to  1782  Parliament  met 
every  second  year;  annual  sessions  were  held  from  1782  until  the  passing  of 
the  Act  of  Union. 

(c)  Duration  of  Parliament. — Parliament,  when  summoned,  continued  to  sit 
during  the  King's  reign  unless  dissolved.  The  Parliament  of  George  n.  lasted 
throughout  the  reign — a  period  of  thirty-three  years.  The  extension  of  the 
Septennial  Act  to  Ireland  was  frequently  agitated,  but  it  was  not  until  1768 
that  any  restriction  was  placed  on  the  duration  of  Parliament.  In  that 
year  the  Octennial  Act  was  passed.  On  account  of  the  biennial  sessions,  and 
also  owing  to  fears  that  incotivenience  would  arise  from  General  Elections 
going  on  in  both  countries  at  the  same  time,  an  eight  years'  limit  was  thought 
by  the  Ministry  to  be  more  convenient. 

(d)  Oaths. — The  Irish  Act  of  Supremacy  (2  Eliz.  c.  1,  s.  7)  prescribed  that 
the  Oath  of  Supremacy  was  to  be  taken  by  certain  persons.  Neither  peers 
nor  members  of  the  House  of  Commons  wore  included.  In  the  Parliament 
of  James  I.,  1613,  there  were  a  hundred  and  one  recusants.  In  1661  the 
House  of  Commons  passed  a  resolution  that  the  Oath  of  Supremacy  was  to 
be  taken  by  its  members.  The  English  Act  3  Will.  &  Mary,  c.  2,  imposed 
new  oaths  and  declarations  on  members  of  the  Irish  Parliament.  This 
statute  was  not  re-enacted  in  Ireland,  but  was  acted  upon  by  both  Houses. 
Thenceforth  Roman  Catholics  were  permanently  excluded  from  the  Irish 
Parliament. 

(e)  Placemen. — It  was  not  until  1793  that  pensioners  and  placemen  were 
excluded  from  sitting  in  the  House  of  Commons.  In  that  year  the  33  Geo.  in. 
Ir.  c.  41  disqualified  the  holders  of  offices  under  the  Crown  or  Lord  Lieu- 
tenant created  after  that  date.  The  Statute  41  Geo.  in.  c.  42  excludes 
persons  disqualified  under  the  Irish  Place  Bill  from  sitting  in  the  Imperial 
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Parliament,  and  extends  the  disqualification  to  holders  of  other  Irish  offices. 
Before  1793  a  seat  was  vacated  by  death,  or  by  the  member  being  made  a 
peer  or  judge,  or  taking  Holy  Orders.  After  1793  the  Escheatorships  of 
Munster  or  Ulster  were  granted  by  the  Lord  Lieutenant  to  members  desirous 
of  resigning  their  seats.  These  offices  corresponded  to  the  Chiltern  Hundreds 
in  England,  and  were  used  until  1820.     They  were  abolished  in  1838. 

(/)  Mutiny  Act. — There  was  no  Mutiny  Act  in  Ireland  before  1779.  The 
army  was  governed  partly  by  prerogative  and  partly  on  the  assumption  that 
the  English  Mutiny  Act  applied  in  Ireland  whether  there  was  an  express 
clause  in  the  statute  so  extending  it  or  not.  In  the  agitation  that  arose 
against  English  legislation  for  Ireland  it  became  almost  impossible  to  enforce 
the  provisions  of  the  Mutiny  Act.  The  heads  of  an  Annual  Mutiny  Bill  were 
returned  in  1779  with  the  limitation  as  to  time  struck  out.  In  this  form  it 
was  passed  as  a  Permanent  Mutiny  Act.  The  Act  gave  great  offence  in 
Ireland,  and  to  the  Opposition  in  England.  The  power  given  to  the  Crown 
to  maintain  a  permanent  armed  force  within  the  realm  was  denounced  as 
fraught  with  danger  to  the  constitution.  The  Permanent  Mutiny  Act  was 
repealed  in  1782,  and  the  Annual  Mutiny  Acts  passed  until  the  Union, 

{g)  Money  Bills. — The  House  of  Commons  did  not  acquire  control  over 
money  bills  until  1782.  Before  that  date  it  was  customary  that  of  the  bills 
certified  by  the  Privy  Council  as  one  of  the  causes  for  summoning  Parlia- 
ment, one  at  least  should  be  a  Bill  of  Supply.  The  House  of  Commons 
rejected  Bills  of  Supply  originated  by  the  Privy  Council  in  the  first  Parlia- 
ment after  the  Revolution,  and  in  the  Parliament  which  met  after  the  passing 
of  the  Octennial  Act.  From  1782  to  1800  the  Irish  House  of  Commons 
possessed  the  same  powers  with  respect  to  money  bills  as  the  English  House 
of  Commons. 

(/i)  App'opriation  and  Civil  List. — The  principle  of  appropriation  of  supplies 
was  not  adopted  by  the  Irish  Parliament  until  1793.  At  the  same  time  the 
hereditary  revenues  were  surrendered  and  a  Civil  List  established.  Provision 
was  also  made  for  the  gradual  reduction  of  the  number  of  pensions  (33  Geo.  ill. 
Jr.  c.  34). 

(i)  Tenure  of  Judges. — The  provisions  of  the  Act  of  Settlement  and  of 
1  Geo.  III.  securing  the  independence  of  the  judges  were  adopted  by  the  Irish 
Parliament  in  1782.  Judges  are  to  hold  office  during  good  conduct,  not- 
withstanding the  demise  of  the  King  (21  &  22  Geo.  ill.  Ir.  c.  50). 

(j)  Habeas  Corpus. — The  Habeas  Corpus  Act  was  extended  to  Ireland  in 
1781.  The  Irish  Habeas  Corpus  Act  (21  &  22  Geo.  iii.  c.  11)  differs  in  some 
particulars  from  the  English  Act,  and  the  Lord  Lieutenant  in  Council  may 
suspend  the  Act  in  the  event  of  invasion  or  rebellion. 

(k)  Treason.— The  Treasons  Acts  of  Will.  iii.  (7  Will.  ill.  c.  3)  and  of 
Anne  (7  Anne,  c.  21)  were  introduced  into  Ireland  piecemeal.  In  1765  it  was 
enacted  that  the  prisoner  must  be  furnished  with  a  copy  of  the  indictment, 
and  might  be  defended  by  counsel  (5  Geo.  ill.  Ir.  c.  21).  The  remaining 
provisions  of  the  Statute  of  William  were  extended  to  Ireland  in  1821  (1  &  2 
Geo.  IV.  c.  24)  and  the  Statute  of  Anne  in  1854  (17  &  18  Vict.  c.  26)  {seeB.  v. 
M'Cafferty,  1867,  I.  R.  1  C.  L.  363).  For  provision  as  to  trials  in  Court  of 
Lord  High  Steward,  see  Peerage,  infra. 

(l)  Religious  Liberty. — Notwithstanding  the  fact  that  the  Irish  Parliament 
was  composed  of  Protestants,  the  Penal  Laws  against  Roman  Catholics  were 
considerably  relaxed  before  the  Union.  In  1778  Roman  Catholics  were  per- 
mitted to  enjoy  the  property  they  then  held,  and  to  acquire  long  terms  of 
years.  In  1782  they  were  permitted  to  acquire  freehold  interests.  In  1792 
and  1793  the  learned  professions,  the  magistracy,  and  the  army  were  thrown 
open  to  them. 

(w)  The  Franchise. — Under  the  8  Hen.  VI.  (1430)  the  voters  in  counties 
were  the  forty  shilling  freeholders.  Roman  Catholics  possessing  the  necessary 
qualification  could  vote  for  members  until  the  Elections  Act  of  the  first  year 
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of  George  the  Second  (1  Geo.  ii.  c.  9).  The  elective  franchise  was  restored 
to  Roman  Catholics  in  1793.  The  boroughs  were  generally  close  or  nomina- 
tion boroughs.  "Two-thirds  of  the  representatives  in  this  House,"  said 
Grattan,  speaking  in  1793,  "are  returned  by  less  than  a  hundred  persons." 
These  nomination  boroughs  were  openly  sold,  leased,  settled,  and  disposed  of 
like  other  landed  property.  Each  borough  returned  two  members.  £7500 
compensation  was  paid  for  each  seat  in  the  eighty-four  boroughs  suppressed 
at  the  passing  of  the  Act  of  Union  :  this  was  about  the  market  value.  In  the 
free  boroughs — the  number  is  variously  estimated — the  franchise  belonged  to 
the  freemen  and  burgesses. 

VII.  Irish  Parliament,  1782-1800. — The  independence  of  the  Irish  Parlia- 
ment was  merely  a  legislative  independence.  After  1782,  as  before.  Parlia- 
ment had  no  control  over  the  Executive,  which  was  vested  in  the  Lord 
Lieutenant  and  his  Chief  Secretary.  The  latter  was  generally  some  English 
member  for  whom  a  seat  in  the  Irish  House  of  Commons  was  obtained. 
They  were  at  no  time  regarded  as  responsible  to  the  Irish  Parliament.  It  is 
true  that  on  the  impeachment  of  Strafford  representatives  from  Ireland  were 
summoned  as  "  humble  assistants  ; "  but  the  proceeding  was  anomalous.  The 
Lord  Lieutenant  and  his  Secretary  were  nomitjees  of  the  English  Cabinet. 
The  ministers  in  Ireland  were  selected  by  them  from  the  i>arty  in  power  in 
the  Lower  House.  But  the  Lord  Lieutenant  and  Chief  Secretary  were 
appointed  and  recalled  without  reference  to  the  balance  of  parties,  and 
without  consulting  Irish  opinion.  An  adverse  vote  in  Ireland  did  not  affect 
them.  Lord  Castlereagh  was  practically  beaten  on  the  introduction  of  the 
proposals  for  Union ;  but  no  one  expected  the  Government  to  resign. 
Some  years  earlier  a  severe  vote  of  censure  was  passed  upon  Lord  Bucking- 
ham ;  he  retained  his  office  of  Lord  Lieutenant.  There  was  no  fear  that  an 
angry  House  of  Commons  would  give  vent  to  its  wrath  in  the  form  of  an 
impeachment.  "  In  Ireland  there  was  no  axe."  Not  that  the  procedure  was 
unknown  to  the  constitution,  but  escape  from  the  jurisdiction  brought  safety. 
The  Viceroys  were  frequently  changed,  and  they  had  no  other  connection 
with  Ireland  than  such  as  arose  from  their  tenure  of  office.  "  You  have 
in  this  country,"  said  Grattan,  "the  misfortune  of  a  double  administra- 
tion, a  double  importunity — a  fluctuating  Government  and  a  fugacious 
responsibility." 

The  Crown  of  Ireland  was  distinct  from,  although  inseparably  annexed  to, 
the  Crown  of  England.  But  the  King  in  all  foreign  matters  would  naturally 
act  as  King  of  England  and  not  as  King  of  Ireland.  The  views  of  Etigland 
and  of  Ireland  might  differ  on  the  expediency  of  a  war,  the  advisability  of  a 
peace,  or  the  wisdom  of  a  commercial  treaty.  In  a  division  of  opinion  the 
wishes  of  the  more  powerful  country — of  "  the  predominant  partner  " — would 
naturally  have  more  weight.  The  King,  as  King  of  Great  Britain,  acted  on 
the  advice  of  a  responsible  Cabinet;  as  King  of  Ireland  on  the  advice  of  the 
Lord  Lieutenant  and  his  Secretary,  appointed  in  the  manner  shown.  The 
exercise  of  the  prerogative  would  of  course  bind  Ireland,  and  a  war  might 
have  been  forced  upon  her  detrimental  to  her  interests,  and  with  a  people 
with  whom  she  desired  to  be  on  friendly  terms.  The  Irish  Parliament  was 
not,  however,  bound  to  raise  men  or  money  to  carry  on  such  a  war.  No  pro- 
vision was  made  in  the  Irish  Constitution  of  1782-1800  guarding  against  such 
a  deadlock,  or  for  reconciling  differences  in  case  of  a  conflict  of  opinion.  On 
three  occasions — viz.  on  the  Regency  question,  on  the  commercial  proposi- 
tions, and  on  the  dispute  with  Portugal  as  to  the  admission  of  Irish  goods  on 
the  same  terms  as  English — serious  differences  were  threatened.  That  there 
were  not  further  collisions  may  be  explained  by  the  circumstances  of  the 
times.  In  England  there  was  no  change  of  ministry  from  1783  until  after 
the  Act  of  Union,  and  Mr.  Pitt  on  several  occasions  proved  that  he  was 
desirous  of  conciliating  Irish  opinion.  In  Ireland  the  two  Houses  were  com- 
posed of  the  same  class ;  in  the  House  of  Commons  the  peers,  owing  to  the 
VOL.  YII.  28 
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possession  of  the  nomination  boroughs  by  the  great  families,  had  a  command- 
ing influence.  It  must  also  be  remembered  that  the  Irish  Parliament  was 
entirely  Protestant.  Such  independent  opposition  as  tended  to  exist  was 
"  managed  by  the  undertakers  "  by  methods  not  unknown  in  the  sister  Parlia- 
ment in  the  last  century  :  bribery  and  corruption. 

VIII.  Union. — With  the  political  questions  associated  with  the  name  of 
"Grattan's  Parliament"  this  article  is  not  concerned.  The  events  which  led 
up  to,  and  the  policy  which  dictated,  the  Union  are  matter  for  political  his- 
tory. The  Act  of  Union  (39  &  40  Geo.  iii.  c.  67  and  40  Geo.  in.  Ir.  c.  38) 
set  up  one  United  Kingdom  and  one  Imperial  Parliament.  The  laws  and 
Courts  of  each  kingdom  remain  as  before,  except  as  to  House  of  Lords 
Appeals  (see  Peerage,  infra).  The  succession  of  the  Crown  remains  as  already 
settled.  The  subjects  of  Great  Britain  and  Ireland  are  to  enjoy  the  same 
trading  and  other  privileges.  The  Act  established  a  fixed  proportion  for 
Great  Britain  and  Ireland  in  contributing  towards  public  expenditure  (see 
Eeport  of  Royal  Commission  on  Financial  Relations,  1896).  Ireland  was  to 
be  represented  in  the  Imperial  Parliament  by  a  hundred  (now  a  hundred  and 
three)  members.  For  provisions  as  to  peers,  see  Peerage,  infra;  see  also 
Church,  infra. 

The  Act  of  Union  made  no  direct  change  in  the  Executive,  which  still 
vests  in  the  Lord  Lieutenant,  assisted  by  the  Privy  Council  of  Ireland.  From 
1782  to  1800  Irish  affairs  formed  a  department  of  the  Home  Office,  but  with 
the  growing  importance  of  the  Irish  Office  the  connection  has  become  purely 
formal.  The  office  of  King's  Chief  Governor  under  varying  names — Governor, 
Justiciary  liOrd  Deputy,  Lord  Lieutenant — has  existed  since  the  time  of 
Henry  ii.  No  action  lies  against  the  Lord  Lieutenant  in  an  Irish  Court  for 
an  act  done  by  him  in  his  political  capacity  {Lxiby  v.  Wodehouse,  1865, 
17  L  C.  L.  618;  Sullivan  v.  Spencer,  1872,  L  R.  6  C.  L.  173;  Tandy  v.  West- 
mareland,  1792,  27  St.  Tri.  1246). 

[The  literature  is  extensive.  Hallam,  chap,  xviii. ;  Erskine  May, 
Constitutional  History ;  Froude,  English  in  Ireland ;  Lord  Mount- 
morres,  History  of  the  Irish  Parliament ;  Monck-Mason,  Antiquity  and 
Constitution  of  the  Irish  Parliartient ;  Molyneux,  The  Case  of  Ireland 
Stated  ;  Bolton's  Tract  and  Mayart's  Tract  printed  in  Harris'  Hihernica  ; 
Lecky,  England  in  the  Eighteenth  Century ;  Swift's  Works;  Leland's 
History  ;  Ussher,  Parliaments  of  Ireland  ;  Davis,  Law  Tracts  ;  Spenser's 
View ;  Cox,  Anglicana  Hibernia ;  Ball's  Legislative  Systems ;  Debates  of 
the  Irish  Parliament ;  Lynch,  Feudal  Dignities.'] 

Alphabetical  List  of  Special  Heads  of  Law. 

Arbitration. — The  Arbitration  Act,  1889,  does  not  extend  to  Ireland, 
and  the  statutes  governing  arbitrations  are: — The  Common  Law  Pro- 
cedure Act  (Ireland),  1856,  19  &  20  Vict.  c.  102,  which  is  substantially 
the  same  as  the  Common  Law  Procedure  Act  (England),  1854,  17  &  18 
Vict.  c.  125 ;  sees.  27,  63  and  64  of  3  &  4  Vict.  c.  105,  which  deal  with 
the  enforcing  of  an  award  by  execution,  the  revocation  of  the  submission 
of  and  the  attendance  of  witnesses;  and  sec.  16  of  14  &  15  Vict.  c.  99, 
giving  an  arbitrator  power  to  administer  oaths. 

Any  judge  of  the  High  Court  may  refer  matters  of  account  to  an 
arbitrator  appointed  by  the  parties,  to  the  Master,  or  to  a  County  Court 
judge,  under  sees.  6  and  9  of  19  &  20  Vict.  c.  102. 

When  parties  enter  into  an  agreement  to  refer  differences  between 
them  to  arbitration  the  submission  should  contain  a  clause  providing 
that  it  shall  be  made  a  rule  of  Court,  otherwise  it  is  revocable  at  the 
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will  of  the  parties,  sec.  63  of  3  &  4  Vict  c.  105  only  applying  to  sub- 
missions which  did  contain  such  a  clause  and  making  them  irrevocable, 
except  by  leave  of  a  judge  or  Court,  and  while  sec.  20  of  19  &  20  Vict 
c.  102  allows  every  submission  to  be  made  a  rule  of  Court,  unless  a  con- 
trary' intention  appears,  it  does  not  extend  the  provisions  of  3  &  4  Vict. 
105,  s.  63  {Be  Boose  and  Meier,  1870,  19  W.  K.  438). 

Compare  with  sec.  1  of  the  Arbitration  Act,  1889,  which  makes 
every  submission  irrevocable  unless  a  contrary  intention  appear.  There 
is  no  provision  for  making  a  submission  a  rule  in  the  County  Court,  and 
the  High  Court  must  be  resorted  to  in  all  cases  other  than  those  under 
special  Acts. 

[Authorities. — Carleton's  County  Court  Fradice,  2nd  ed.,  chap.  vi. ; 
Wylie's  JvxLicatnre  Ads  aiul  Bides  of  tlie  Supreme  Court  {Irelaml),  1905, 
pp.  1167  ct  seq.] 

Arbitration  under  the  Lands  Clauses  Act,  1845. — There  is  consider- 
able difference  between  the  law  in  England  and  Ireland  regulating  the 
acquirement  of  land  by  railway  companies  and  other  public  bodies 
otherwise  than  by  agreement. 

By  the  Railways  (Ireland)  Act,  1851,  s.  3,  14  &  15  Vict  c.  70,  sees. 
18  to  68  inclusive  of  the  Lands  Clauses  Consolidation  Act,  1845,  were 
repealed  so  far  as  railway  companies  in  Ireland  are  concerned,  and 
by  sec.  29  of  the  same  Act  all  the  provisions  of  "  The  Lands  Clauses 
Consolidation  Act,  1845,"  were  incorporated  except  in  so  far  as  the 
same  are  inconsistent  with  the  Irish  Act. 

By  this  Act,  when  the  company  have  complied  with  the  preliminaries 
required  by  sec.  4,  the  Commissioners  of  Public  Works  may  appoint  an 
arbitrator  on  the  application  of  the  company  (s.  5).  The  arbitrator  can 
call  for  all  documents  (s.  5),  and  must  sign  a  declaration  (s.  7).  The 
appointment  of  the  arbitrator  must  be  published  by  the  company  with 
a  notice  calling  upon  persons  to  send  in  claims  to  the  arbitrator  (s.  8). 
The  arbitrator  then  sits  and  prepares  a  draft  award,  and  after  hearing 
any  objections  to  the  draft  award  makes  a  final  award,  of  which  the 
company  must  publisii  notice,  requiring  all  persons  claiming  any  portion 
of  the  compensation  to  deliver  within  a  specified  time  a  short  statement 
in  writing  of  the  nature  of  such  claim,  and  a  short  abstract  of  title 
<s.  9). 

If  such  person  is  absolutely  entitled,  the  company  delivers  him  a 
certificate  stating  the  amount  of  the  compensation  to  which  he  is 
entitled  (s.  14),  which  must  be  paid  upon  demand,  and  if  such  person 
claiming  is  not  absolutely  entitled,  the  money  is  dealt  with  under  the 
provisions  of  the  Lands  Clauses  Consolidation  Act,  1845  (see  sees. 
ii9  to  80).  The  claimant  wlien  this  certificate  has  been  given,  or  the 
amount  of  the  award  has  been  paid  into  Court  under  the  Lands  Clauses 
Act  may  enter  a  traverse  for  the  next  assizes,  if  dissatisfied  with  the 
amount  awarded  (s.  26),  and  the  Court  of  Chancery  will  compel  the 
company  to  give  the  certificate  upon  petition,  (s.  21).  The  claimant  in 
such  traverse  may  be  awarded  costs  in  a  sum  not  exceeding  £20  (s.  26), 
and  the  verdict  entered  has  the  elTect  of  a  judgment  (s.  27). 

The  Railways  (Ireland)  Act  I860,  23  &  24  Vict  c.  97,  provides  (s.  2) 
that  after  the  draft  award  is  deposited  tlie  company  may  enter  on  the 
lands  after  depositing  a  sum  to  be  fixed  by  the  arbitrator,  and  deals 
further  with  the  apportionment  of  rent,  and  the  costs  of  the  traverse 
where  the  traverser  is  unsuccessful.  The  Railways  (England)  Act  1864, 
27  &  28  Vict  c.  71,  and  the  Railways  Traverse  (Ireland)  Act  1868, 
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31  &  32  Vict.  c.  70,  also  deal  with  arbitrations  under  the  Eailway 
(Ireland)  Act,  1851,  and  the  Act  of  1864  gives  the  company  a  right  of 
traverse  when  the  amount  awarded  exceeds  £500,  and  a  right  of  appeal 
upon  a  question  of  law  by  way  of  a  case  stated,  and  further  provides  for 
arbitration  upon  the  carrying  out  of  any  accommodation  Acts  which  may 
become  necessary  within  five  years  from  the  opening  of  a  railway. 

By  the  Interpretation  Act,  1889,  52  &  53  Vict.  c.  63,  s.  23,  it  is  pro- 
vided that:  In  any  Act  passed  after  the  commencement  of  this  Act, 
unless  the  contrary  intention  appears,  the  expression  "  Lands  Clauses 
Acts  "  shall  mean,  as  regards  Ireland,  the  Lands  Clauses  Consolidation 
Act,  1845;  the  Lands  Clauses  Consolidation  Act,  1860;  the  Railways 
(Ireland)  Act,  1851;  the  Railways  (Ireland)  Act,  1860;  the  Railways 
(Ireland)  Act,  1864;  and  the  Railways  Traverse  Act,  and  any  Act  for 
the  time  being  in  force  amending  the  same.  Where  the  Railways 
(Ireland)  Acts  are  excluded  the  Lands  Clauses  Acts  alone  will  apply 
to  the  taking  of  lands  for  undertakings  of  a  public  nature ;  as  to  what 
is  a  "  contrary  intention,"  see  M.  {Moore)  v.  Abbott,  1897,  2  I.  R.  392, 
App.  415. 

[Authority. — Suffern's  Law  of  Compulsory  Purchase  and  Sale  in 
Ireland,  1882.] 

The  provisions  contained  in  the  second  schedule  of  The  Housing  of 
the  Working  Classes  Act,  1890,  53  &  54  Vict.  c.  70,  apply  to  Ireland  as 
modified  by  sec.  35  of  that  Act,  and  these  provisions  which  relate  to  the 
taking  of  lands  compulsorily  are  by  the  Public  Health  (Ireland)  Act, 
1896,  59  &  60  Vict.  c.  54,  extended  to  the  taking  of  lands  compulsorily 
under  the  Public  Health  (Ireland)  Acts,  1878  to  1890.  The  arbitration 
clauses  of  The  Housing  of  the  Working  Classes  Act,  1890,  also  apply 
to  the  taking  of  lands  by  county  councils  and  urban  county  district 
councils.  See  sees.  10  and  27,  subs.  (4)  of  the  Local  Government 
(Ireland)  Act,  1898,  61  &  62  Vict.  c.  57.  These  statutes  will  be  found 
in  Vranston's  Local  Government,  vols.  1  and  2,  1899  and  1905.] 

Banks. — The  earliest  statute  of  the  Irish  Parliament  in  which 
"bankers"  are  mentioned  is  the  8th  of  Anne,  c.  11:  the  Act  putting 
promissory  notes  on  the  same  footing  as  bills  of  exchange.  The  pre- 
amble of  the  8  Geo.  i.  c.  14  shows  that  the  trade  of  the  kingdom  was 
carried  on  mainly  by  means  of  bankers'  notes,  and  in  order  to  secure 
payment  of  the  same  the  Act  gives  a  remedy  against  the  real  estate  of 
bankers  on  their  simple  contracts,  and  requires  all  their  conveyances 
to  be  registered.  The  33  Geo.  ii.  c.  14  (Ir.),  commonly  called  the 
"  Bankers  Act,"  and  still  unrepealed,  introduced  more  stringent  regula- 
tions as  to  registration  of  conveyances  by  bankers,  and  provided  for  the 
winding-up  of  the  assets  in  case  of  insolvency.  By  11  &  12  Geo.  ill. 
c.  8  (Ir.) — the  first  statute  extending  the  bankruptcy  code  to  Ireland 
— bankers  were  made  liable  to  the  bankruptcy  laws  (as  to  these  Acts, 
see  Davies  v.  Kennedy,  1868,  I.  R.  3  Eq.  31 ;  and  668,  ibid.  1  Eq.  425). 
In  1871  the  Bank  of  Ireland  was  established  by  21  Geo.  iii.  c.  16  (Ir.) 
on  the  same  lines  as  the  Bank  of  England.  A  similar  monopoly  was 
given  to  the  Bank  of  Ireland.  The  Act  prohibited  the  establishment 
in  any  part  of  Ireland  of  joint-stock  banks  of  issue  of  more  than  six 
persons.  In  1821  (1  &  2  Geo.  iv.  c.  72)  this  prohibition  was  relaxed. 
Joint-stock  banks  of  issue  were  permitted  if  the  shareholders  did  not 
reside  within  fifty  miles  of  Dublin.  As  fifty  miles  Irish  are  nearly 
equivalent  to  sixty-five  English,  the  relaxation  closely  followed  that 
established  in  favour  of  joint-stock  banks  in  England.    In  1825  (6  Geo.  IV. 
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c.  42)  persons  resident  in  any  part  of  the  United  Kingdom  might  be 
shareholders  in  such  banks.  This  statute  enabled  banking  copartner- 
ships of  more  than  six  persons  to  sue  and  be  sued  in  the  name  of  a 
public  officer.  In  1830  (1  Will.  iv.  c.  32)  joint-stock  banks  of  issue 
were  permitted  to  have  agents  in  Dublin  to  pay  their  notes.  In  1845 
the  Bank  of  Ireland  abandoned  its  monopoly  (the  more  readily  because 
so  much  of  the  banking  business  was  in  the  hands  of  private  banks,  i.c. 
of  not  more  than  sLx  persons),  and  joint-stock  banks  of  issue  may  carry 
on  business  in  Dublin  or  any  other  part  of  Ireland. 

The  Bank  Charter  Act,  7  &  8  Vict.  c.  32,  s.  10,  prohibited  any 
bank  from  issuing  notes,  except  such  banks  as  were  issuing  notes  on 
May  6,  1844.  This  section  applies  to  the  United  Kingdom,  so  that 
Irish  non-issuing  banks  on  that  date  come  within  the  scope  of  its  pro- 
visions. The  Irish  Bank  Act,  8  &  9  Vict,  c,  37,  imposes  on  banks  of 
issue  in  Ireland  practically  the  same  restrictions  as  exist  in  England,  i.e. 
beyond  the  certified  limit  of  issue  as  determined  in  the  manner  pre- 
scribed by  the  Act,  the  bank  must  have  in  hand  gold  or  silver  to  meet 
the  excess,  and  returns  must  be  made  weekly. 

The  7  &  8  Vict.  c.  113,  an  Act  to  regulate  joint-stock  banks,  was 
extended  to  Ireland  by  9  &  10  Vict.  c.  75,  and  the  subsequent  l^isla- 
tion  up  to  and  including  the  Companies  Acts  included  Ireland.  The 
short  result  is  that  there  e.xist  in  Ireland  three  classes  of  banks — 

I.  The  Bank  of  Ireland,  which  corresponds  to  the  Bank  of  England. 
It  has  several  special  privileges  as  being  the  authorised  bankers  of 
certain  public  moneys,  and  all  payments,  transfers,  etc.,  of  consols  and 
India  stock  are  entrusted  to  it. 

II.  Joint-stock  banks,  all  of  which  are  now  registered  as  limited 
companies  under  the  Companies  Acts.  Six  of  the  nine  banks  are  banks 
of  issue. 

III.  Private  banks,  i.c.  banks  consisting  of  not  more  than  ten  part- 
ners, and  regulated  by  the  ordinary  law  of  copartnership  and  the  earlier 
statutes.  Bank  notes  may  not  be  issued  in  Ireland  for  fractional  parts 
of  one  pound  (8  «&  9  Vict.  c.  37,  s.  15).  Bank  notes  (including  Bank  of 
England  notes)  are  not  legal  tender  in  Ireland  except  that  Bank  of  Ire- 
land notes  are  legal  tender  in  payment  of  revenue  (1  &  2  Geo.  iv.  c.  72, 
8.  5).  The  negotiation  in  England  of  Irish  notes  under  £5  is  prohibited 
(9  Geo.  IV.  c.  56). 

[See  Bankeus  ;  Bank  of  England  ;  Gilbart's  HiMoiv/  of  Bnnking.  The 
position  of  Irish  and  Scotch  Banks  in  England  is  fully  discussed  in  Keport 
of  Committee  on  Banks  of  Issue,  1875.  ^hq  Cork  ArchccologicalJourmd, 
1894  and  1895,  for  an  interesting  series  of  articles  on  Irish  private 
bankers.] 

[Banknqjtcy. — The  Irish  Acts  relating  to  bankruptcy  are  the  Irish 
Bankrupt  and  Insolvent  Act,  1857,  and  the  Bankruptcy  (Ireland) 
Amendment  Act,  1872.  The  procedure  under  these  Acts  is  in  most 
points  the  same  as  in  England.  Proceedings  by  debtor's  summons  are, 
however,  peculiar  to  Ireland.  A  creditor  whose  debt  amounts  to  not  less 
than  £20,  and  who  has  failed  to  obtain  payment  after  reasonable  effort, 
may  apply  to  the  Court  for  a  summons,  which  must  be  in  the  prescribed 
form,  and  must  state  that  failure  to  pay  will  be  an  act  of  bankruptcy 
(sec.  30,  Act  of  1872).  The  debtor  may  apply  to  have  the  summons  dis- 
missed, if  he  is  a  trader,  within  seven  days,  or  if  a  non-trader,  within 
twenty-one  days,  and  the  Court  may  order  it  to  be  dismissed  or  that 
any  disputed    question   be   tried.      If   the   debtor   fails   to   have   the 


438  IRELAND 

summons  dismissed  or  fails  to  satisfy  the  creditors'  claim  by  payment 
or  security,  the  creditor  who  has  issued  the  summons  can,  if  his  debt 
amounts  to  £40  liquidated  and  secured  (sec.  20,  Act  of  1872),  petition  for 
an  adjudication  of  bankruptcy  against  the  debtor.  It  will  be  seen  from 
this  that  though  £20  is  a  valid,  still  it  is  not  an  advisable  sum  to  issue  a 
debtor's  summons  on.  In  In  re  De,  1876,  11  I.  L.  T.  R.  22,  two  or  more 
creditors  were  allowed  to  join  in  making  up  the  necessary  sum  (c/.  sec.  6, 
subs.  6,  of  the  English  Act  of  1869,  and  subs.  8  of  sec.  4  of  the  English 
Act  of  1883).  A  certificate  of  conformity  (sees.  56-58  Act  of  1872) 
takes  the  place  in  Ireland  of  an  order  of  discharge  in  England.  The 
provisions  for  granting  such  order  are  more  complete  in  the  English 
Act,  especially  with  regard  to  (1)  provisional  or  conditional  discharge ; 
(2)  subsequent  modification  of  previous  order ;  (3)  grounds  or  "  facts  " 
for  refusing  or  giving  a  conditional  discharge  (subs.  3,  sec.  10,  English 
Act,  1890). 

The  Irish  statutes  do  not  contain  the  provision  set  forth  in  sec.  10 
of  the  English  Act  of  1890,  namely,  that  an  order  for  discharge  shall  not 
release  the  bankrupt  from  any  liability  under  a  judgment  against  him 
in  an  action  for  seduction,  etc. 

It  is  extremely  improbable  that  the  trustee  clauses  (as  contained  in 
sec.  87  and  following  sections  of  the  Irish  Act  of  1872)  will  ever  be 
resorted  to  in  Ireland,  as  the  assignee  system  has  worked  so  satisfactorily.] 

[Robb's  Law  of  Bankruptcy  in  Ireland.] 

Charities. — Charities  in  Ireland,  in  the  legal  acceptance  of  the  term, 
comprise  such  charitable  uses  as  are  specified  in  the  English  statute  43 
Eliz.  c.  4,  or  in  the  Irish  Statute  10  Car.  i.  sess.  3,  c.  1,  or  such  other 
charitable  uses  as  have  been  held  to  be  analogous.  The  43  Eliz.  c.  4  being 
subsequent  to  Poyning's  Law,  did  not  extend  to  Ireland.  Tlie  10  Car.  i. 
is  intituled  "  An  Act  for  the  Maintenance  and  Execution  of  Pious  Uses." 
There  are  differences  in  the  uses  enumerated,  and  at  one  time  it  was 
doubted  whether  the  10  Car.  i.  had  the  effect  of  extending  the  English 
statute  to  Ireland,  but  it  was  subsequently  determined  that  the  Irish 
statute  was  intended  to  be  "  an  almost  exact  pattern  of  the  Statute 
of  Elizabeth  "  (see  The  Incorporated  Society  v.  Richards,  1841, 1  Dr.  &  War. 
258  ;  4 1.  E.  R.  177).  "  For  the  purpose  of  the  present  case  we  may  deem 
a  charitable  purpose  in  Ireland  to  be  identical  with  that  which  (excluding 
any  difference  arising  from  the  law  of  superstitious  uses)  would  be  a 
charitable  purpose  in  England  under  the  43  Eliz.  c.  4  "  {per  Palles,  C.B., 
A.-G.  V.  Dclaney,  1876,  I.  R.  10  C.  L.  125). 

[The  difference  noted  above  is  an  important  one,  and  arises  from  the 
fact  that  in  England  it  was  held  under  the  statute  23  Henry  viii.  c.  10, 
and  1  Ed.  iv.  c.  16,  that  the  giving  of  a  legacy  for  the  celebration 
of  masses  for  the  soul  of  a  deceased  person  was  void  as  a  superstitious 
use  {Porter's  Case,  1  Rep.  160,  76  E.  R.  36 ;  Adams  &  lamberfs  Case, 
4  Rep.  960).  In  Ireland,  however,  as  far  back  as  1823  it  was  decided  in 
The  Commissioners  of  Charitable  Donations  and  Bequests  v.  Walsh  and 
Others,  1845,  7  I.  E.  R.  34,  that  a  bequest  of  money  for  masses  for  the 
repose  of  the  soul  of  a  testator  was  not  void  or  against  the  laws  for  a 
superstitious  use  {Bead  v.  Higgins,  1845,  7  I.  E.  R.  17).] 

It  was  for  many  years  held  that  bequests  for  the  celebration  of  private 
masses  should  be  deemed  pious  but  not  charitable,  and  should  therefore 
be  void  as  creating  a  perpetuity  {Dillon  v.  Reilly,  1876,  I.  R.  10  Eq.  152 ; 
Bohh  V.  Dorrian,  1877, 1.  R.  11  C.  L.  292  ;  Toole  v.  Hamilton,  [1901]  1  I.  R. 
303;  Clune  v.  Croner,  1896,  30  L  L.  T.  R.  146);  nor  were  they  exempt 
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from  the  payment  of  legacy  duty  (A.-G.  v.  Delancy,  mpra).  Secus  if  the 
bequest  was  to  be  applied  for  masses  to  be  celebrated  publicly  (see 
A.-G.  V.  ffall,  [1896]  2  I.  11.  291,  infra  ;  [Burke  v.  Power,  1905,  39 
I.  L.  T.  E.  25;  Healy  v.  A.-G.,  1904,  36  I.  L.  T.  R  103).  But  in 
OHanlon  v.  Logue,  [1906]  1  I.  R.  247,  the  Court  of  Appeal  in  Ireland 
held  that  a  bequest  for  masses  was  a  valid  charitable  gift  notwith- 
standing that  the  words  "  to  he  celebrated  jniblicli/  "  were  omitted.  As  to 
when  a  gift  for  charitable  purposes  is  void  for  remoteness  see  Kw/han  v. 
Kughan,  [1897]  1 1.  R.  170 ;  MacLauffhlan  v.  Campbell,  [1906]  1  I.  R.  588. 
As  to  when  a  condition  subsequent  will  avoid  an  otherwise  charitable 
gift,  see  Buchanan  v.  Brady,  1896,  30  I.  L  T.  R.  146,  and  Brannigan  v. 
Murphy,  [1896]  1  I.  R.  418.] 

The  43  Eliz.  c.  4  has  been  repealed  and  re-enacted  by  51  &  52  Vict. 
c.  42,  and  the  10  Car.  i.  sess.  3,  c.  1,  has  been  repealed  by  the  Statute 
Law  Revision  Act  (Ireland),  1878. 

The  English  Mortmain  Acts  prior  to  1495  were  extended  to  Ireland 
by  10  Hen.  vii.  c.  22  (Poyning's  Law).  In  Ireland,  as  in  England,  no 
corporation  can  hold  land  except  under  the  provisions  of  an  Act  of 
Parliament  or  by  licence  from  the  Crown.  The  English  Statute  7  &  8 
Will.  III.  c.  37,  declaratory  of  the  Crown's  right  to  grant  such  licence,  was 
re-enacted  in  Ireland  (32  Geo.  III.  c.  31  (Ir.)).  The  English  Mortmain 
Act  (9  Geo.  II.  c.  36)  did  not  extend  to  Ireland,  and  dispositions  in 
mortmain  in  Ireland  are  now  governed  by  the  16th  section  of  the 
Statute  7  &  8  Vict.  c.  97.  "  No  donation,  devise  or  bequest  for  pious  or 
charitable  uses  in  Ireland  shall  be  valid  to  create  or  convey  any  estate 
in  lands,  tenements,  or  hereditaments  for  such  uses,  unless  the  deed,  will, 
or  other  instrument  containing  tlie  same  be  duly  executed  three  calendar 
months  at  least  before  the  death  of  the  person  executing  the  same ;  and 
unless  every  such  deed  or  instrument  not  being  a  will  shall  be  duly 
registered  in  the  Register  of  Deeds  Office  within  three  months."  The 
statute  does  not  avoid  gifts  of  money  secured  by  subsisting  charges  on 
land,  even  though  the  legal  estate  in  the  mortgage  passes  under  the  will 
to  the  trustees  {Stewart  v.  Barton,  1872,  I.  R.  6  Eq.  215;  Muirland  v. 
Pen-i/,  1879, 3  L  R.  I.  135).  A  devise  in  trust  to  sell  for  a  charitable  use 
is  void  {Doiincllan  v.  O'Neill,  I.  R.  5  Eq.  531).  Pious  as  well  as  charitable 
uses  are  within  the  section  (Boj/le  v.  Boyle,  1877,1.  R.  1 1  Eq.  433).  [Where 
a  testator  gave  and  bequeathed  an  interest  in  land  to  A.  B.  for  a  charit- 
able use  or  whatever  other  purpose  he  pleased  and  died  within  three 
months  of  the  making  of  the  will,  there  was  held  to  be  no  trust  for  a 
charitable  purpose,  but  that  A.  B.  was  beneficially  entitled  to  the  gift 
(In  re  Harbinson,  deccnsed,  Moi-ris  v.  Larkins,  [1902]  1  I.  R.  103). 
Where,  however,  there  was  a  secret  trust  to  one  executor  and  the 
testator  died  within  three  months  of  the  date  of  the  will,  it  was  held 
that  the  bequest  to  the  trustee  who  was  aware  of  the  trust  was  invalid, 
and  that  the  others,  being  unaware  of  the  secret  trust,  were  entitled 
beneficially  (Geddis  v.  Semple,  [1903]  1  I.  Pu  73  and  79).  If  the  bequest 
is  for  a  charity  outside  Ireland,  as  for  a  foreign  mission,  it  may  hold 
good  {Brmvn  v.  Han-ison,  1901,  35  I.  L.  T.  R.  25).  A  perpetual  annuity 
charged  on  land  is  a  hereditament  within  the  meaning  of  7  &  8  Vict, 
c.  97,  s.  16  {Re  Creswill,  deceased,  1899,  33  I.  L.  T.  R.  46,  and  In  re 
Gary,  Mitchell  v.  Bwiiuj,  [1901]  1  I.  R.).]  The  5  »&  6  Vict.  c.  82,  s.  38, 
exempts  from  the  payment  of  legacy  duty  any  legacy  in  support  of  any 
charity  in  Ireland  or  for  any  purpose  merely  charitable.  It  must  appear 
by  the  will  itself  that  the  charitable  purpose  is  restricted  to  Ireland 
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{A.-G.  V.  Hoije,  1868,  L  R.  2  C.  L.  368;  Kenny  v.  A.-G.,  1883, 11  L.R.  I. 
253).  Legacies  for  private  masses  were  not  exempt  from  legacy  duty 
{A.-G.  V.  Delaney,  1875,  I,  R.  10  C.  L.  104).  If  the  masses  are  to  be 
celebrated  publicly  they  are  a  charitable  bequest  and  within  the  exemp- 
tion {A.-G.  V.  Hall,  1896,  2  I.  R.  291,  but  now  see  OHanlon  v.  Logite, 
[1906]  1  L  R.  247). 

The  Commissioners  of  Charitable  Donations  and  Bequests  in  Ireland 
have  been  constituted  and  their  powers  defined  by  the  Statutes  7  &  8 
Vict.  c.  97,  30  &  31  Vict.  c.  54,  and  34  &  35  Vict.  c.  102.  The  Com- 
missioners are  a  corporate  body ;  they  may  sue  for  charitable  funds 
withheld  or  misapplied,  either  in  the  superior  Courts  or,  in  cases  of 
smaller  sums,  by  civil  bill.  Where  the  funds  do  not  exceed  £300  they 
may  apply  them  cy-'pr^s,  or,  in  any  case,  they  may  apply  for  the  approval 
of  the  Court.  Trust  funds  may  be  transferred  into  the  name  of  the 
Commissioners,  and  they  are  empowered  to  give  advice  and  direction  in 
matters  affecting  charities  to  trustees.  They  may  authorise  a  change  of 
investments,  and  may  compel  charity  trustees  to  complete  their  number. 
They  may  also  sanction  leases  and  authorise  improvements  of  trust  pro- 
perty. (See  further  the  statutes  cited  and  Archhold  v.  Commissioners 
of  Charitable  Donations,  1849,  2  H.  L.  440.)  The  executors  or  adminis- 
trators of  any  will  containing  any  charitable  devise  or  bequest  must, 
within  three  months  after  obtaining  administration,  publish  a  notice 
of  such  charitable  devise  or  bequest  once  in  the  Dublin  Gazette  and  three 
times  in  some  local  paper. 

The  52  Geo.  iii.  c.  101  (Romilly's  Act)  provides  a  summary  remedy 
by  petition  in  cases  of  charities.  The  petition  must  receive  the  fiat 
of  the  Attorney-General.  • 

See  as  to  leases  to  ecclesiastical  persons,  18  &  19  Vict.  c.  39,  and 
38  &  39  Vict.  c.  42. 

As  to  vesting  gifts  in  the  Commissioners  of  Charitable  Donations  and 
Bequests  in  trust  for  Roman  Catholic  ministers  in  Ireland,  see  7  &  8 
Vict.  c.  97,  ss.  15-17. 

[Hamilton  on  Charities  in  Ireland,  Moore  on  Charities  in  Ireland."] 

ComiJanies. — See  Company.  The  Winding-Up  Act,  1890,  and  Mortgage 
Debenture  Acts  do  not  apply  to  Ireland.  As  to  the  effect  of  sec.  28,  sub- 
sec.  1,  of  Judicature  (Ireland)  Act,  1877,  on  the  winding-up  of  companies, 
see  In  re  The  Leinster  Contract  Corporation,  Limited,  [1903]  1  I.  R.  517. 

Church. — The  fifth  article  of  the  Act  of  Union  enacted  that  there 
should  be  one  United  Church  of  England  and  Ireland,  and  that  the 
doctrine,  worship,  discipline,  and  government  of  the  United  Church  should 
remain  in  full  force  for  ever.  This  also  was  to  be  deemed  a  fundamental 
article  of  the  Act.  The  Irish  Church  Act,  1869,  dissolved  the  union 
between  the  Churches.  The  Church  of  Ireland  ceased  to  be  an  estab- 
lished Church,  all  ecclesiastical  Courts  were  abolished,  and  all  coercive 
jurisdiction  of  any  ecclesiastical  person  taken  away,  and  the  ecclesiastical 
law  of  Ireland,  except  as  to  matrimonial  causes  and  matters,  ceased  to 
exist  as  law.  All  ecclesiastical  corporations,  sole  or  aggregate,  were  dis- 
solved, and  all  rights  of  patronage  taken  away.  The  Irish  bishops  ceased 
to  be  appointed  by  the  Crown,  and  lost  their  seats  as  spiritual  lords. 

The  laws  prohibiting  the  holding  of  Church  synods  were  repealed, 
and  power  was  given  to  the  clergy  and  laity  to  hold  meetings  for 
regulation  of  Church  matters  and  to  appoint  a  body  to  represent  the 
Church  in  its  corporate  capacity,  and  to  hold  property  for  Church 
purposes ;    and  power  was  given  to  the  Crown  to  incorporate  such 
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body.  The  Representative  Church  Body  has  been  accordingly  incor- 
porated by  Royal  Charter,  dated  October  15,  1870. 

On  the  passing  of  the  Act  the  whole  property  of  the  Irish  Church 
was  vested  in  the  Church  Temporalities  Commissioners.  The  Com- 
missioners were  a  corporate  body,  and  had  power  to  determine  all 
questions  arising  under  the  Act.  Out  of  the  funds  vested  in  them 
they  were  to  make  compensation  for  vested  interests  as  prescribed  by 
the  Act.  Churches,  schoolhouses,  burial  grounds,  ecclesiastical  residences, 
and  other  Church  property,  have  been  vested  by  order  of  the  Commis- 
sioners in  the  Representative  Church  Body  (see  47  Vict.  c.  10  as  to 
churches  of  private  foundation).  The  surplus  Church  funds  were  to 
be  held  by  the  Commissioners  for  sucli  purposes  as  Parliament  might 
hereafter  determine.  Grants  have  been  made  out  of  the  surplus 
Church  funds  in  favour  of  intermediate  education,  national  education, 
etc.  [One  object  aimed  at  by  the  Act  of  1869  was  the  conversion  of 
possessory  interests  in  Church  property  into  ownership.  By  sec.  37  the 
right  of  inferior  or  immediate  tenants  to  purchase  the  fee  simple  in  con- 
sideration of  a  perpetual  rent,  under  the  provisions  of  3  &  4  Will.  iv.  c.  37, 
s.  149,  and  4  &  5  Will.  iv.  c.  90,  s.  30,  was  limited  to  three  years' 
next  after  the  1st  of  January  1871.  After  that  date  the  Commissioners 
might  sell  the  land  subject  to  the  lease  to  the  liighest  bidder  (s.  34, 
sub-sees.  1-8);  notice,  nevertheless,  had  to  be  given  to  the  tenants, 
and  an  offer  made  to  them  to  purchase  the  fee  simple  at  a  price  to  be 
named  by  the  Commissioners  (s.  34,  subs.  5).  A  special  effort  was 
also  made  to  induce  the  inferior  or  sub-tenants  on  church  lands  to 
purchase  the  fee  simple,  and  the  riglits  given  to  sucli  sub-tenants  under 
3  &  4  Will.  IV.  c.  37  were  amplified  by  sec.  31,  by  allowing  the  pur- 
chase money  or  part  thereof  to  remain  out  on  security,  the  lands  so 
purchased  being  charged  by  mortgage  with  the  payment  thereof  (for 
form  of  such  mortgage,  see  Bernard's  Church  Acts,  p.  213  d  seq.). 
Circulars  were  issued  to  sub-tenants,  calling  their  attention  to  the 
advantages  of  obtaining  such  perpetuities,  and  to  their  rights  under 
the  Act  of  1869  and  previous  Acts,  every  inducement  being  used  to 
force  both  immediate  and  inferior  tenants  to  take  out  a  perpetuity 
(see  In  re  John  Leslie;  Bernard's  Chvrch  Acts,  p.  92).]  By  44  &  45 
Vict.  c.  71,  the  Irish  Land  Commission  are  the  successors  and  stand 
in  the  place  of  the  Commissioners  of  Church  Temporalities  [and  sec.  25 
of  50  &  51  Vict.  c.  33  (I^nd  Law  (Ireland)  Act,  1887)  reciting  that 
"  in  pursuance  of  section  fifty-two  of  the  Irish  Church  Act,  1869,  the 
Commissioners  acting  under  that  Act  credited  the  purchasers  of  land, 
or  interests  in  land,  with  part  of  the  purchase  money  on  having  security 
for  payment  of  the  same,  and  the  sums  so  credited  to  purchasers,  or 
many  of  them,  are  now  mortgage  debts  due  to  the  Irish  Land  Com- 
mission as  the  successors  of  the  Commissioners  acting  under  that  Act, 
and  are  secured  in  some  cases  by  a  simple  mortgage,  and  in  other 
cases  by  an  instalment  mortgage  providing  for  the  payment  of  the 
principal  sum  with  interest  by  instalments  extending  over  a  term  of 
years,"  reduced  the  interest  paid  on  such  mortgages,  and  further  provi- 
sion was  made  by  59  &  60  Vict.  c.  47,  s.  26  (The  Land  Law  (Ireland) 
Act,  1896),  for  altering  the  amount  payable  upon  the  old  instalment 
mortgages,  and  for  converting  the  simple  mortgages  into  instalment 
mortgages  upon  the  application  of  the  person  paying  interest]. 

The  ecclesiastical  law,  and  doctrines,  rites,  rules,  discipline,  and 
ordinances  of  the  Church  are  to  be  deemed  binding  on  members  of 
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the  Church  as  if  they  had  mutually  contracted  to  observe  them,  sub- 
ject to  such  modification  as  may  be  prescribed  by  the  constitutions 
of  the  Church  of  Ireland.  The  Church  of  Ireland  is  in  the  position 
of  a  voluntary  religious  society  whose  rules  and  doctrines  are  binding 
on  the  members  but  cannot  be  enforced  in  the  temporal  Courts  unless 
some  right  of  property  is  involved  {Lmirj  v.  Bishop  of  Capetown,  1863, 
1  Moo.  P.  C,  K  S.  411 ;  Bishop  ofNataU.  Gladstone,  1867,  L.  K.  3  Eq.  1 ; 
ForUs  V.  Eden,  1867,  1  Sc.  App.  568). 

The  Eoman  Catholic  Church  exists  as  a  voluntary  religious  associa- 
tion. The  penalties  enacted  in  the  28th  section  of  the  Eoman  Catholic 
Eelief  Act,  1829,  against  Jesuits  and  members  of  monastic  orders  are 
never  enforced,  but  bequests  to  such  bodies  are  void  (Sims  v.  Quinlan, 
1864, 16  I.  Ch.  E.  191 ;  17  I.  Ch.  E.  43 ;  Walsh  v.  Walsh,  1869, 1.  E.  4  Eq. 
396).  As  to  the  position  of  the  Eoman  Catholic  Church  in  Ireland  and 
as  to  the  legality  of  Papal  ordinances,  see  OKeeffe  v.  Cardinal  Cidlen, 
1873,  7  I.  C.  L.  319. 

By  the  Irish  Presbyterian  Church  Act,  1871,  trustees  have  been 
incorporated  to  hold  land,  notwithstanding  the  Mortmain  Acts,  and 
other  property  in  trust  for  the  Presbyterian  Church. 

The  Statute  34  &  35  Vict.  c.  40  enables  the  Primitive  Wesleyan 
Society  of  Ireland  to  appoint  trustees  in  whom  real  and  personal 
property  of  the  society  may  be  vested  for  promoting  the  interests  of 
the  society.  The  Act  embodies  the  doctrines  of  the  society.  The 
discipline,  but  not  the  doctrines,  of  the  society  may  be  altered. 
Therein,  probably,  it  differs  from  the  position  of  the  Church  of 
Ireland  under  the  Irish  Church  Act. 

[Warren's  Laiv  of  the  Irish  Church ;  The  Constitutions  of  the  Church 
of  Ireland  ;  Ball's  History  of  the  Church  of  Ireland  ;  Eeid's  History  of 
Presbyterian  Church  in  Ireland;  Bernard's  Church  Acts;  Lyne  on 
Ecclesiastical  leases.^ 

Constahdary  and  Police. — The  6  &  7  Will.  iv.  c.  13  established  the 
constabulary.  The  Inspector-General  has  the  powers  of  a  justice  of  the 
peace  throughout  every  county  in  Ireland.  Statutory  powers  are  given 
to  him  to  make  regulations  for  the  government  of  the  force.  The  con- 
stabulary may  act  in  any  part  of  Ireland,  and  additional  constabulary 
may  be  ordered  into  any  district  on  the  certificate  of  justices,  or  when  a 
district  is  proclaimed,  or  on  the  memorial  of  a  town  council  or  town 
commissioners,  or  for  the  prevention  of  illicit  distillation.  The  expenses 
of  the  constabulary  are  payable  out  of  the  Consolidated  Fund  unless 
when  additional  men  are  required  in  any  place,  in  which  case  a  moiety 
of  the  expense  may  be  charged  on  the  county,  city,  or  town  (8  &  9  Vict. 
c.  46 ;  9  &  10  Vict.  c.  97,  s.  3 ;  17  &  18  Vict.  c.  89 ;  17  &  18  Vict.  c.  103, 
s.  59).  The  constabulary  must  attend  on  justices  at  petty  sessions  and 
Quarter  Sessions  and  execute  their  warrants.  The  usual  statutory  pro- 
tection is  given  in  executing  warrants  (6  &  7  Will.  iv.  c.  36,  s.  50).  A 
number  of  duties  are  imposed  on  the  constabulary  by  various  Acts  of 
Parliament,  e.g.  under  the  Contagious  Diseases  Animals  Act,  the  Weights 
and  Measures  Acts,  the  Parliamentary  Elections  Acts.  The  position  of 
the  constabulary  as  a  part  of  the  power  of  the  county,  whose  assistance 
the  sheriff  has  the  right  to  require  in  execution  of  writs,  and  their 
relation  to  the  Executive,  is  fully  discussed  in  A.-G.  v.  Kissane,  1893, 
32  L.  E.  I.  220 ;  see  also  Judgments  under  Criminal  Law  Amendment 
{Ireland)  Act,  1887,  p.  29 ;  and  The  Constabulary  Code,  lliller  v.  Knox, 
1838,  4  Bing.  N.  C.  574,  may  be  consulted  as  to  position  of  constables 
under  earlier  Acts.     See  also  Eeid's  Constables'  Manual. 
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The  Dublin  metropolitan  police  district  is  not  within  the  constabulary 
limits.  The  Dublin  police  district  is  fixed  by  statute  and  Orders  in 
Council.  The  head  of  the  force  is  the  commissioner  of  police,  and  the 
members  are  governed  by  special  Acts  (see  6  &  7  Will.  iv.  c.  29,  and 
c.  25;  2  &  3  Vict.  c.  78;  11  &  12  Vict.  c.  113);  and  special  powers  are 
conferred  upon  them  by  various  statutes  (see  statutes  relating  to  Dublin 
police  district,  and  in  particular  5  «&  6  Vict.  c.  24). 

As  to  special  constables  in  Ireland,  see  the  Special  Constables 
(Ireland)  Act,  1832;  2  &  3  Will.  iv.  c.  108.  As  to  watchmen  and 
police  in  towns  and  boroughs,  see  9  Geo.  iv.  c.  82,  ss.  47  and  48,  and 
the  Town  Police  Clauses  Act,  1845,  ss.  1-20. 

Criminal  Injuries. — Since  183G  Irish  ratepayers  have  borne  the 
loss  of  property  maliciously  injured ;  formerly  the  pei-son  whose  pro- 
perty was  injured  was  awarded  compensation  by  presentment  of  the 
Grand  Jury  fiated  by  the  judge  of  assize;  but  this  procedure  has 
now  been  superseded  by  the  Local  Government  (Ireland)  Act,  1898 
61  «&  62  Vict.  c.  37.  Sec.  5,  subs.  1  of  that  Act  transfers  the  Grand 
Jury  business  in  relation  to  compensation  for  criminal  injuries  to  the 
County  Court  under  the  enactments  specified  in  Part  I.,  Sched.  1,  to 
the  Act,  and  extends  the  provisions  of  the  Grand  Jury  (Ireland)  Act, 
1836,  so  far  as  unrepealed,  to  maliciously  setting  fire  to,  destroying  or 
injuring  property  of  any  description,  real  or  personal,  if  the  act  done  was 
a  crime  under  the  Malicious  Damage  Act,  1861.  By  subs.  4  a  right  of 
appeal  is  given  from  the  County  Court  judge  to  the  judge  of  assize. 

The  statutes  in  force  are  those  specified  in  Part  I.,  Sched.  1,  to  the 
Local  Government  (Ireland)  Act,  1898,  so  far  as  the  same  are  unrepealed. 
The  unrepealed  sections  are — 1.  The  Grand  Jury  (Ireland)  Act,  1836, 
6  &  7  Will.  IV.  c.  1 16,  ss.  106, 135, 137  (i)ortion  of),  139  and  140,  as  altered 
and  adapted  by  the  I.,ocal  Government  (Adaptation  of  Irish  Enactments) 
Order,  1899.  Sec.  106  enables  compensation  to  be  awarded  to  the 
personal  representative  of  a  witness,  magistrate  or  peace  officer  mur- 
dered or  maimed  in  discharge  of  his  duty.  Sec.  135  enumerates  a  large 
number  of  classes  of  property,  real  and  personal,  for  injury  to  which 
compensation  may  be  granted,  and  now  by  sec.  5,  subs.  1  of  the  Local 
Government  (Ireland)  Act,  1898,  compensation  can  be  given  for  injury 
to  any  property,  but  if  it  does  not  fall  within  this  or  any  of  the  other 
sections  here  referred  to,  it  must  be  a  crime  under  the  Malicious 
Damage  Act,  1861,  24  &  25  Vict.  c.  97.  Sec.  137  compels  any 
person  intending  to  make  a  claim  to  give  in  examination  upon  oath 
within  tliree  days  after  the  commission  of  the  injury  before  a  justice 
of  the  peace  for  the  county.  The  unrepealed  portion  of  sec.  139  pro- 
vides that  no  action  or  suit  shall  be  brought  by  the  injured  party 
against  any  person  when  he  is  entitled  to  apply  for  compensation  under 
tliis  Act.  Tiie  meaning  of  this  section  is,  however,  somewhat  obscure, 
and  has  not  been  made  the  subject-matter  of  judicial  decision.  Sec.  140 
deals  with  cases  where  the  injury  was  committed  near  the  boundary 
between  two  counties. 

2.  The  Malicious  Injuries  (Ireland)  Act,  1848,  11  &  12  Vict.  c.  69, 
ss.  2  (portion  of  it)  and  5,  Part  of  sec.  2  has  been  repealed  by  the  Local 
Government  (Ireland)  Act,  1898,  s.  110  (2),  Sched.  VI.,  Part  I.,  but 
under  the  repealed  portion  the  County  Court  judge  can  give  compen- 
sation for  injuries  committed  by  persons  unlawfully,  riotously,  or 
tumultuously  assembled,  whereby  the  freedom  of  the  corn  trade  was 
interfered  with,  reciting  23  &  24  Geo.  in. 
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3.  The  Malicious  Injuries  (Ireland)  Act,  1853,  16  &  17  Vict.  c.  38. 
By  the  portion  of  sec.  1  unrepealed  by  the  last  cited  section  of  the  Local 
Government  (Ireland)  Act,  1898,  the  Act  of  1848  is  extended,  and  com- 
pensation can  be  awarded  for  injuries  to  the  property  therein  specified, 
and  committed  by  persons  unlawfully,  riotously,  or  tumultuously 
assembled. 

4.  The  Merchant  Shipping  Act,  1894,  57  &  58  Vict.  c.  60,  ss.  515 
and  742.  Sec.  515  enables  the  County  Court  judge  to  give  compensa- 
tion for  injuries  to  vessels  wrecked,  stranded,  or  in  distress  by  persons 
unlawfully,  riotously,  or  tumultuously  assembled,  and  sec.  742  defines 
the  word  "  vessel." 

Debtors. — See  Debtors  Act  :  the  Irish  Act  is  35  &  36  Vict.  c.  57 ; 
Kisbey's  Bankmptcy. 

Courts. — The  Supreme  Court  of  Judicature  (Ireland)  Act,  1877, 
established  one  Supreme  Court  of  Judicature,  consisting  of  all  the 
Superior  Courts  of  law  and  equity,  and  the  Courts  of  oyer  and  terminer 
and  gaol  delivery,  and  of  some  Courts  which  did  not  rank  as  superior 
Courts,  but  had  by  statute  been  made  principal  Courts  of  record.  The 
latter  are :  the  Court  of  probate,  constituted  a  Court  of  record  by  20  &  21 
Vict.  c.  79 ;  the  Court  for  matrimonial  causes,  created  a  Court  of  record 
by  33  &  34  Vict.  c.  110;  the  Landed  Estates  Court,  the  successor  of  the 
Court  of.  the  Commissioners  for  the  Sale  of  Encumbered  Estates  in  Ire- 
land, created  a  Court  of  record  by  12  &  13  Vict.  c.  77 ;  and  the  High 
Court  of  Admiralty,  created  a  Court  of  record  by  30  &  31  Vict.  c.  114. 
The  Court  of  Bankruptcy  was  not  originally  included  in  the  Supreme 
Court.  The  Supreme  Court  is  divided,  as  in  England,  into  the  Court  of 
Appeal  and  the  High  Court  of  Justice.  In  the  Court  of  Appeal  is  vested 
the  jurisdiction  of  the  Court  of  Exchequer  Chamber,  the  greater  part  of 
the  jurisdiction  of  the  Court  of  Appeal  in  Chancery,  and  also  in  writs 
of  error.  The  High  Court  of  Justice  originally  consisted  of  five  Divi- 
sions :  Chancery,  Queen's  Bench,  Common  Pleas,  Exchequer,  Probate 
and  Matrimonial.  By  the  Judicature  Act,  1887,  the  Common  Pleas 
Division  was  amalgamated  with  the  Queen's  Bench;  and  by  the 
Judicature  Act,  1897,  the  Exchequer  was  amalgamated  with  the 
Queen's  Bench  Division.  By  the  same  Act  the  Probate,  Matrimonial, 
Admiralty,  and  Bankruptcy  are  also  administered  as  part  of  the 
Queen's  Bench  Division. 

The  Chancery  Division  consists  of  the  Lord  Chancellor  (who  retains 
his  original  jurisdiction  in  certain  matters,  principally  lunacy  and  minor 
matters),  the  Master  of  the  Rolls,  the  Vice-Chancellor,  and  the  Land 
Judge.  The  matters  assigned  exclusively  to  the  different  Divisions 
practically  follow  the  English  Acts,  and  the  rules  of  practice  have  been 
as  far  as  possible  assimilated.  The  practice  in  Bankruptcy  and  in  the 
Land  Judges  is  peculiar  to  Ireland. 

The  Court  of  Appeal  consists  of  certain  ex  officio  judges,  two  ordinary 
judges,  the  Lords  Justices  of  Appeal,  and  additional  judges  who  have 
held  certain  offices  and  consent  to  act.  The  Lord  Chancellor  is  the 
President  of  the  Court  of  Appeal. 

The  jurisdiction  in  criminal  matters  of  the  Court  for  Crown  Cases 
Reserved  (11  &  12  Vict.  c.  78)  is  vested  in  the  judges  of  the  High  Court 
or  any  five  of  them,  of  whom  the  Chief  Justice  must  be  one.  No  appeal 
lies  on  any  criminal  cause  or  matter  save  for  error  of  law  apparent  upon 
the  record.  As  to  what  is  a  "  criminal  cause  or  matter,"  see  A.-G.  v. 
Kissane,  1893,  32  L.  R.  L  220. 
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The  Court  of  the  Land  Commission  was  erected  in  1881.  It  is  not 
a  superior  Court,  but  the  judge  ranks  as  a  judge  of  the  High  Court  of 
Justice.  This  Court  has  jurisdiction  only  in  matters  arising  under  the 
Land  Acts.  Appeals,  in  certain  cases,  lie  to  the  Court  of  Appeal.  [For 
carrying  out  the  Land  Purchase  Act,  190^3,  three  Estates  Commissionei-s 
have  been  appointed  (see  Land  Purchase  Act,  1903,  and  Land  Pukchase, 
post.).] 

From  the  decision  of  the  Court  of  Appeal  a  further  appeal  lies  to 
the  House  of  Lords  with  certain  exceptions,  e.g.  Land  Commission 
appeals. 

The  Civil  Bill  jurisdiction  in  Ireland  (corresponding  to  the  plaint  in 
the  English  County  Courts)  is  of  great  antiquity.  A  reference  was 
made  to  the  Grand  Committee  of  the  Irish  House  of  Commons  in  1614 
to  consider  the  subject  of  Civil  Bills ;  and  one  of  the  articles  of  impeach- 
ment against  Strafford  was  that  he  had  exercised  in  the  Court  of  Requests 
a  similar  jurisdiction  by  "  Civil  or  English  Bills,"  in  derogation  of  the 
course  of  the  common  law.  Strafford  defended  himself  on  the  ground 
that  "  the  natives  "  were  accustomed  to  the  procedure,  and  that  none 
suffered  but  the  lawyers.  The  Civil  Bill  jurisdiction  was  originally 
assumed  by  the  going  judge  of  assize,  and  was  established  by  the  Statute 
2  Geo.  I.  c.  11  (Ir.).  In  1796  (36  Geo.  iii.  c.  25)  the  hearing  of  Civil 
Bills  was  transferred  from  the  judges  to  the  "  assistant  barristers  "  (now 
County  Court  judges).  The  56th  Geo.  iii.  c.  88,  and  6  &  7  Vict.  c.  75, 
further  extended  the  jurisdiction.  The  principal  Acts  at  present  giving 
jurisdiction  are  the  14  &  15  Vict.  c.  57  ;  27  &  28  Vict.  c.  99  ;  40  &  41 
Vict.  c.  56 ;  and  43  &  44  Vict.  c.  39.  The  County  Court  judge  under 
these  Acts  has  jurisdiction  in  matters  of  contract  and  tort  (with  some 
exceptions)  up  to  £50,  in  ejectments  for  overholding  and  for  non-payment 
of  rent  up  to  £100,  in  ejectments  on  the  title  wliere  the  lands  do  not 
exceed  £30  in  annual  value  under  the  General  Valuation  Acts,  in  most 
equity  matters  and  in  probate  matters  up  to  £500,  and  in  lunacy  mattera 
up  to  £700.  In  equity  matters  an  apj>eal  lies  to  the  Chancery  Division 
(40  &  41  Vict.  c.  56,  s.  43),  and  from  the  common  law  side  an  appeal 
lies  to  the  judge  of  assize.  The  County  Court  Apjjeals  Act,  1889,  gives 
the  right  to  appeal  in  equity  matters  to  the  judge  of  assize  in  addition 
to  the  existing  right  to  appeal  to  the  Chancery  Division.  [The  County 
Court  judge  has  jurisdiction  under  the  Employers'  Liability  Act,  1880, 
and  the  Workmen's  Compensation  Acts,  1897  and  1907,  and  under  the 
later  Acts  an  appeal  lies  to  the  Court  of  Appeal  from  a  decision  of  the 
County  Court  judge  upon  a  question  of  law,  Sched.  II.,  4.  As  to  appeals 
under  the  earlier  Act,  see  sec.  0  and  Inaacmn  v.  New  Graml,  [190.'?] 
1  K.  B.  539.  Such  appeals  are  regulated  by  Order  58,  r.  24,  of  the 
Rules  of  the  Supreme  Court  (Ireland),  1905.] 

Local  Bankruptcy  Courts  have  been  established  in  Belfast  and  Cork 
(51  &  52  Vict.  c.  44). 

The  Court  of  Quarter  Sessions  is  one  of  the  oldest  Courts  in  Ireland. 
It  is  presided  over  by  the  County  Court  judge,  sitting  in  his  capacity  of 
chairman  of  the  county.  The  jurisdiction  is  not  restricted  by  statute 
to  the  same  extent  as  in  England,  but  serious  crimes  are  in  practice 
sent  to  the  assizes.  This  Court  has  also  jurisdiction  in  licensing  cases, 
appeals  from  petty  sessions,  and  rating  appeals. 

The  Minor  Courts  were  abolished  in  1859,  and  jurisdiction  given  to 
justices  in  cases  of  small  debts. 

For  the  summary  jurisdiction  of  justices,  see  14  &  15  Vict.  cc.  92 
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and  93.  As  to  resident  magistrates,  see  6  &  7  Will.  iv.  c.  13 ;  10  &  11 
Vict.  e.  100 ;  16  &  17  Vict.  c.  60. 

Courts  of  Conscience  are  still  held  in  some  boroughs.  One  Court 
Leet  claims  to  exist. 

[Wylie's  Jiidicature  Acts  (Ireland);  Carleton's  County  Courts  (Ire- 
land) ;  Osborne's  Jurisdiction  cind  Practice  of  County  Courts  in  Equity  ; 
Molloy's  Justice  of  the  Peace ;  O'Connor's  Licensing  Laivs.l 

Inquisitions. — See  Exemplifications  ;  Lunacy. 

Jitdgments. — The  great  difference  between  English  and  Irish  judg- 
ments consists  in  their  effect  as  charges  upon  land.  The  Judgment 
Mortgage  (Ireland)  Act,  1850,  abolished  the  writ  of  elegit  and  all  the 
then  existing  modes  of  execution  against  lands  (except  the  writ  of  f.  fa.) 
as  regards  all  judgments  entered  up  after  the  15th  July  1850,  or  as 
regards  judgments  previously  entered  up  as  against  lands  purchased 
after  that  date  (see  Keays  Estate,  1869,  I.  K.  3  Eq.  659).  The  older 
modes  of  execution  are  now  of  little  importance  and  may  be  shortly 
dealt  with.  [Under  the  Statute  of  Westminster  the  creditor  was  entitled 
by  writ  of  elegit  to  get  actual  possession  of  one  moiety  of  his  debtor's 
freehold  land  whereof  he  was  seized,  at  or  after  the  rendition  of  the 
judgment]  The  Irish  Statute  of  Frauds  (7  Will.  in.  c.  12,  s.  7)  extended 
the  writ  of  elegit  to  equitable  interests  in  one-half  the  debtor's  lands, 
and  Pigot's  Act,  3  &  4  Vict.  c.  105,  corresponding  to  1  &  2  Vict.  c.  110, 
in  England,  further  extended  it  to  the  whole  of  the  lands,  and  to  equit- 
able interests  in  chattels  real  [or  whatever  lands  could  be  reached  by  a 
writ  of  elegit].  Judgments  were  more  commonly  enforced  against  lands 
by  the  appointment  of  a  receiver,  either  by  a  plenary  suit  in  Chancery 
or,  after  5  &  6  Will.  iv.  c.  55  (the  Sheriffs  Act),  on  a  summary  petition. 
Pigot's  Act  extended  this  remedy.  See  further,  as  to  receivers.  In  re 
M'Cullagh's  Estate,  1883, 11  L.  Pt.  I.  398.  The  Statute  3  Geo.  ii.  c.  7  (Ir.) 
provided  for  docketing  judgments,  and  9  Geo.  iv.  c.  55  for  re-docket- 
ing. The  7  &  8  Vict.  c.  90  introduced  the  registration  of  judgments, 
and  the  13  &  14  Vict.  c.  29  re-registration  every  five  years  in  the 
Eegistry  of  Judgments  Office.  Crown  bonds,  recognisances,  inquisitions, 
judgments  at  the  suit  of  the  Crown,  and  lis  pendens  must  be  similarly 
re-registered  every  five  years  (34  &  35  Vict.  c.  72).  As  to  the  effect  of 
the  Pie-docketing  and  Eegistration  Acts,  see  McCarthy  v.  Fermoy,  1891, 
27  L.  K.  I.  275  ;  In  re  Roches  Estate,  1890,  25  L.  R.  I.  271 ;  In  re  Lough- 
mans  Estate,  ibid.  515.  The  nature  of  judgments  under  Pigot's  Act  is 
fully  considered  in  Shea  Y.Moore,  [1894]  1  I.  E.  158.  As  to  judgments 
for  sums  not  exceeding  £150  entered  up  between  August  1,  1849,  and 
July  15,  1850,  see  12  &  13  Vict.  c.  95.  Such  judgments  are  not 
charges  on  land. 

The  Statute  13  &  14  Vict.  c.  29  (the  Judgment  Mortgage  (Ireland) 
Act,  1850)  [abolished  the  system  of  tenancy  by  elegit  and  equitable 
■charge  in  so  far  as  it  applied  to  judgments  entered  up,  or  lands  pur- 
chased by,  the  debtor  after  July  15,  1850,  and]  introduced  the  class  of 
securities  known  as  "judgment  mortgages."  The  6th  section  enacts 
that  when  the  judgment  creditor,  on  any  judgment  entered  up  after 
July  15,  1850,  shall  know  or  believe  that  the  judgment  debtor  is 
possessed  of,  or  has  any  disposing  power  over,  lands  of  any  tenure,  the 
judgment  creditor  may  make,  and  file  in  the  Court  in  which  the  judg- 
ment has  been  entered  up,  an  affidavit  stating  (1)  the  title  of  the  cause; 
(2)  the  name  and  the  usual  or  last  known  place  of  abode,  and  the  title, 
trade,   or  profession   of   the   plaintiff  and  of   the  defendant;   (3)  the 
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amount  of  the  debt,  damages,  and  costs ;  (4)  the  nature  of  the  judgment 
debtor's  interest  in  the  lands ;  (5)  the  cotinty  and  barony  or  town  and 
parish  in  which  the  lands  are  situate.  The  creditor  on  filing  an  office 
copy  of  this  affidavit  in  the  Registry  of  Deeds  Office,  effects  a  judgment 
mortgage  under  the  Act.  The  judgment  debtor's  beneficial  interest  in 
the  lands  is  transferred  to  the  judgment  creditor  as  if  a  mortgage  had 
been  duly  made  and  registered  at  the  time  of  registering  the  affidavit. 
The  form  of  affidavit  in  use  after  the  passing  of  the  Act  was  defective. 
The  21  &  22  Vict.  c.  115  provided  that  a  supplemental  affidavit  might 
be  filed  before  July  1,  1859,  with  a  proviso  that  an  omission  to 
state  the  fact  of  seisin  or  possession  or  the  description  of  the  lands 
was  incurable. 

"Creditor"  includes  corporate  bodies  and  any  number  of  persons 
jointly  interested.  "  Judgment "  includes  any  decree  or  order,  and 
orders  in  lunacy  or  bankruptcy.  The  decisions  on  the  necessary  aver- 
ments under  sec.  6  have  b^n  very  numerous.  The  name  of  the  cause 
is  the  name  appearing  in  the  body  of  the  judgment  ( Wolsdeij  v.  Worth- 
iiifjton,  1863,  14  I.  Ch.  K.  369).  After  the  passing  of  the  Act  the 
requirements  as  to  the  statement  of  the  [title,  trade,  or  profession] 
usual  or  last  known  place  of  abode  were  construed  very  strictly  [and 
had  to  be  verified  on  oath  in  the  affidavit]  {M'Dmcell  v.  Whcatley,  1858, 

7  I.  C.  L.  562);  [see,  however,  Harris  v.  aLoghlen,  1888,  23  L  R.  I. 
(M.  R.)  61  (C.  A.)  78,  which  relaxes  this  construction].  In  Tlwrpe 
V.  Browne,  1867,  L  R.  2  H.  L.  220,  it  was  held  that  a  statement  which 
leaves  no  doubt  as  to  the  identity  of  the  pereon  is  sufficient.  [But 
now  those  matters  of  description,  retjuired  only  for  identification,  are 
sufficiently  stated  if  they  appear  in  the  margin  or  by  recital  in  the 
body  of  the  affidavit,  all  the  essential  averments  being  verified  on  oath.] 
See  ?XmSlator\.  Slator,  1866, 16  I.  Ch.  R.  488  ;  Dnvics  v.  Kcnimly,  1868. 
I.  R  3  Eq.  31,  668;  Spadiccini  v.  Trcacey,  1888,  21  L  R.  I.  553*;  In  re 
Edffwortlis  Estate,  1860,  11  I.  Ch.  R  294;   [Crosbie  v.  Murphy,  1858, 

8  i.  C.  L  308;  In  re  Smith  and  Ross,  1859,  11  Ir.  Ch.  397;  Murphy  v. 
Lacey,  1897,  31  I.  L.  T.  R.  42;  SwaiUon's  Estate,  1897.  31  I.  L.  T.  R.  166; 
Harris  v.  OLoghlm,  1888,  23  L  R.  I.  (M.  R.)  61  (C.  A.)  78]. 

The  earlier  decisions  as  to  the  statement  of  the  amount  of  the  debt, 
damages,  and  costs  are  scarcely  reconcilable  with  the  later.  The  result 
of  the  cases  may  be  summed  up  as  follows:  When  the  judgment  gives  a 
precise  sum  as  for  damages  and  costs  respectively,  such  sums  must  be 
stated  accurately  in  the  affidavit.  When  the  judgment  gives  a  sum  for 
damages,  and  for  costs  which  are  to  be  afterwards  ascertained,  [and  the 
plaintiff  wishes  to  register  before  they  have  been  Eiscertained  and  added 
to  the  roll  of  the  judgment,  the  affidavit  must  not  include  these  costs, 
since  it  must  correspond  with  the  roll  of  the  judgment  at  the  time  of 
registration.  If  any  mention  of  these  costs  appears  in  tlie  affidavit  they 
must  be  clearly  waived,  but  it  would  seem  that  the  omission  of  all 
mention  of  them  amounts  to  a  waiver.  There  cannot  be  a  subsequent 
registration  for  costs  alone  or  a  re-registration  for  the  amount  of  the 
judgment,  plus  the  costs  when  ascertained]  {In  re  Fitzyerald's  Estate, 
1800,  11  I.  Ch.  R.  278;  In  re  Edgu-orth's  Estate,  ibid.  293;  In  re  Hood's 
Estate,  1865,  17  1.  Ch.  230;  In  re  Lauiers  Estate,  1867,  I.  K  1  Eq.  268; 
In  re  Field's  Estate,  1877,  1.  R.  11  Eq.  456;  [In  re  Flood,  1%^Q>,  II  Iv. 
Jur.  N.  S.  43;  In  re  Flood,  1865,  17  Ir.  Ch.  130.] 

The  interests  sought  to  be  affected  may  be  either  legal  or  equitable, 
freehold  or  chattel,  or  even  a  tenancy-at-will  (Deiiin  v.  Kelly,  1886, 
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20  I.  L.  T.  R.  76).  A  judgment  may  be  registered  as  a  mortgage 
against  a  debtor's  interest  as  a  judgment  mortgagee  (Rossboro'  v.  Mac- 
Neill,  1889,  23  L.  E.  I.  409) ;  [or  against  the  interest  of  the  next  of  kin 
of  a  deceased  intestate  in  a  cliattel  real  {Tevlin  v.  Gilsenan,  [1901]  1 1.  R. 
429  (V.  C.) ;  [1902]  1  I.  R.  514  (C.  A.) ;  or  against  a  jointure  annuity 
(In  re  Blake,  1899,  33  Ir.  L.  T.  R.  182) ;  but  not  against  an  interest  in 
money  charged  on  land  {In  re  Blake,  [1895]  1  I.  R.  468  ;  In  re  Woodhouse, 
1899,  33  I.  L.  T.  R.  153).]  But  only  actual  as  distinguished  from  con- 
tingent interests  can  be  the  subject-matter  of  a  judgment  mortgage  (Eae's 
Instate,  1877,  1  L.  R.  I.  174). 

"  Disposing  power  "  in  the  Act  means  power  in  the  strict  legal  sense, 
and  does  not  include  the  power  of  a  tenant  in  tail  to  bar  {Fletcher  v.  Steele, 
1844,  6  I.  Eq.  376),  nor  the  right  of  a  married  woman  to  dispose  of  her 
separate  estate  {Dighy  v.  Irvine,  1844,  6  I.  Eq.  149). 

The  county  and  iDarony  must  be  stated  distinctly,  i.e.  where  they  lie 
in  more  than  one,  distinguendo.  As  to  what  will  be  a  sufhcient  state- 
ment the  following  cases  may  be  consulted :  In  re  Morroiv's  Estate,  1862, 
14  I.  Ch.  R.  44 ;  In  re  Earl  of  limerick,  1862,  7  I.  Jur.  K  S.  65  ;  Mllroy 
V.  Edgar,  1881,  7  L.  R.  I.  521 ;  Church's  Estate,  1877,  1  L.  R.  I.  255  ; 
Munster  Bank  v.  Maher,  1885,  16  L.  R.  I.  165 ;  Delacherois  v.  Heron, 
1887,  21  I.  L.  T.  R.  271 ;  In  re  OGonnors  Estate,  [1894]  1  I.  R.  408. 
{Harris  v.  OLoghlen,  1871, 1.  R.  5  Eq.  514 ;  In  re  Ryan,  1851,  3  Ir.  Ch.  44 ; 
In  re  Ulster  Banking  Co.,  1868,  I.  R.  3  Eq.  264]. 

One  of  several  plaintiffs  can  make  the  affidavit  (21  &  22  Vict. 
c.  105,  s.  4;  In  re  Gray,  1867,  I.  R.  1  Eq.  265;  In  re  Kane  and  the 
Local  Registration  of  Title  Act,  [1902]  1  I.  R.  520).  Or  in  the  case  of 
persons  jointly  interested,  joint-stock  companies,  and  corporate  bodies 
by  any  one  or  more  of  such  persons  jointly  interested,  the  public  officer 
authorised  to  sue  or  be  sued  or  to  make  oaths  on  behalf  of  such  joint- 
stock  company,  or  by  the  secretary,  deputy  secretary,  or  law  agent  of 
any  corporate  body  (21  &  22  Vict.  c.  105,  s.  3),  or  in  the  absence  of  the 
creditor  of  such  person  as  the  Court  shall  direct  (s.  3).  See  also  Munster 
Bank  v.  Maher,  1888,  16  L.  R.  Ir.  165.] 

By  27  &  28  Vict.  c.  99,  s.  24,  the  decree  of  a  County  Court  for  an 
amount  exceeding  £20  may  be  removed  into  a  Superior  Court  and 
registered  as  a  judgment  mortgage. 

A  judgment  mortgagee  is  within  Locke  King's  Acts  (Nesbitt  v.  Lawder, 
1886,  17  L.  R.  I.  53),  and  he  may  also  marshal  {In  re  Lynch,  1867, 1  I.  R. 
Eq.  396). 

A  judgment  mortgagee  has  the  usual  remedies  of  a  mortgagee.  He 
may  bring  an  action  for  rent  due  by  tenants  after  notice  to  pay  rent  to 
him,  he  may  institute  a  suit  in  Chancery  for  sale,  petition  for  a  receiver, 
petition  for  sale  in  the  Land  Judges,  or  bring  an  ejectment  on  the  title. 
The  remedies  may  be  pursued  in  the  Civil  Bill  Court  when  the  amount 
does  not  exceed  £500  and  the  lands  do  not  exceed  £30  in  annual  value, 
A  judgment  mortgage  has  no  priority  in  bankruptcy  unless  registered 
three  months  before  the  petition  in  bankruptcy  is  filed  (Bankruptcy 
Act,  1857,  s.  331).  But  where  there  was  first  an  equitable  mortgage  by 
deposit,  and  afterwards  a  judgment  in  respect  of  the  debt  was  registered 
as  a  mortgage,  and  a  petition  was  filed  within  three  months,  it  was  held 
that,  though  the  judgment  mortgage  was  levelled,  the  mortgagee  was 
entitled  to  rely  on  his  prior  equitable  mortgage  {Elliott's  Estate,  1873, 
I.  R.  8  Eq.  565). 

The  judgment  mortgage  is  not  in  some  ways  a  desirable  security. 
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1.  If  a  judgment  be  registered  against  a  term  of  years,  the  creditor  may 
become  liable  on  the  covenants  as  an  assignee  of  the  legal  interest,  and 
is  without  the  protection  afforded  by  a  mortgage  by  sub-demise.  [2.  The 
creditor  cannot  realise  his  security  otherwise  than  through  the  Court.] 
[3.  No  priority  is  gained  over  prior  unregistered  charges  except  in  the 
rare  case  of  a  registered  deed  puisne  to  the  judgment  mortgage  taking 
priority  over  the  prior  unregistered  charge  and  carrying  the  judgment 
mortgage  with  it] 

By  the  Judgment  Mortgage  Act,  1850,  s.  8,  voluntary  conveyances 
made  after  judgment  entered  up  are  void  as  against  the  creditor.  The 
Irish  Statute  of  Fraudulent  Conveyances,  10  Car.  I.  sess.  2,  c.  3,  corre- 
sponding to  the  English  Statute  27  Eliz,  c.  4,  contains  the  words 
"charges"  and  "incumbrances"  in  sec.  1,  and  these  words  have  been 
held  to  include  judgments  {ff Donovan  v.  Rogers,  1856,  7  I.  Ch.  R.  1). 
The  10th  section  of  the  same  statute,  which  is  similar  to  the  13th 
Eliz.  c.  5  in  England,  expressly  includes  judgments  "  devised  to  hinder 
creditors." 

The  operation  of  the  writ  of  Ji.  fa.  is  not  affected  by  the  Judgment 
Mortgage  Act.  The  sheriff  may  sell  under  this  writ  legal  but  not 
equitable  interests  in  terms  of  years. 

A  memorandum  of  satisfaction  may  be  entered,  the  effect  of  which 
is  to  re-vest  in  the  debtor  the  legal  or  other  estate  affected  by  the 
registration  (Judgment  Mortgage,  s.  9,  as  explained  by  21  &.  22  Vict, 
c.  115,  s.  5). 

The  Bankruptcy  Act,  1857,  s.  336,  avoids,  as  against  the  assignees 
in  bankruptcy,  judgments  not  registered  within  twenty-one  days  in  the 
Registry  of  Judgments  Office.  Judgments  in  Ireland  are  registered 
both  in  the  Registry  of  Judgments  and  also  in  the  liegistry  of  l3eeds  or 
of  Title,  where  lands  are  intended  to  be  affected. 

After  the  passing  of  the  Act  it  was  held  in  several  cases  that  a 
judgment  mortgage  had  the  same  priority  as  a  registered  mortgage  under 
seal:  The  House  of  Lords  {Eyre  v.  M'Dowell,  1861,  9  H.  L  619)  decided 
that  the  effect  of  the  Act  is  to  give  the  judgment  creditor  a  specific 
charge  over  the  beneficial  interest  of  the  debtor  in  the  lands  comprised 
in  the  affidavit,  instead  of,  as  before  the  Act,  a  hanging  charge  over  the 
whole  of  the  debtor's  lands,  and  that  the  judgment  mortgagee  takes 
subject  to  prior  equitable  charges  although  unregistered.  [Where  tliere 
is  an  unregistered  deed,  then  a  judgment  mortgage,  and  lastly  a  registered 
deed,  and  the  registered  deed  takes  priority  over  the  unregistered  one, 
it  caiTies  the  intervening  judgment  mortgage  along  with  it  {Lawless 
v.  Kenny,  1827,  1  H.  &  B.  377).] 

[Madden's  Registraiion ;  Maguire  on  Registration  of  Deeds ;  Mr. 
Monahan's  Statement  of  the  Law  of  Judgments  in  Ireland,  appended 
to  English  and  Irish  Cliancery  Report,  1866.] 

Land  Purchase. — The  advance  of  public  monies  for  the  purpose  of 
facilitating  land  purchase  in  Ireland  began  with  the  Bright  clauses 
of  the  Land  Act  of  1870,  and  the  Glebe  Loan  (Ir.)  Acts,  1870  to  1875. 
Under  the  Act  of  1870  the  Board  of  Works  were  empowered  to  advance 
money  to  tenants  desirous  of  purchasing  their  holdings,  such  advances  not 
to  exceed  two-thirds  of  the  purchase  price,  and  to  be  repayable  by  an 
annuity  in  thirty-five  years,  extended  to  forty-nine  years  by  sec.  4  (a) 
Land  Act,  1885,  and  under  the  Glebe  Loan  (Ir.)  Acts,  the  Board  could 
advance  two-thirds  of  the  purchase  price  of  any  glebe  lands  repayable 
by  an  annuity  in  thirty-five  years.  Under  the  Act  of  1870  a  limited 
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owner  as  defined  could  sell,  and  as  the  Land  Purchase  Code  has  developed, 
the  words  "  limited  owner "  have  been  extended  until  they  now  cover 
almost  every  form  of  ownership.  By  the  Land  Law  (Ir.)  Act,  1881, 
the  Land  Commission  was  constituted  and  the  advance  of  two-thirds 
of  the  purchase  money  authorised  by  the  Act  of  1870  was  increased  to 
three-quarters,  to  be  made  by  the  Land  Commission  out  of  monies 
in  their  lands,  and  the  condition  was  annexed  to  every  holding,  while 
subject  to  an  annuity,  that  the  Land  Commission  might  cause  it  to  be 
sold — (a)  If  the  proprietor  sub-divided  or  sub-let  without  the  consent  of 
the  Land  Commission ;  (&)  If  the  proprietor  became  bankrupt ;  (c)  If  upon 
the  decease  of  the  proprietor  the  holding  became  sub-divided  by  reason 
of  any  devise,  bequest,  or  intestacy ;  and  these  conditions  apply  to  hold- 
ings sold  under  any  of  the  subsequent  Purchase  Acts  (s.  4  (d)  Purchase 
of  Land  (Ir.)  Act,  1885).  The  Purchase  of  Land  (Ir.)  Act,  1885,  48  & 
49  Vict.  c.  73,  commonly  called  the  Ashbourne  Act,  and  entitled  "  An 
Act  to  provide  greater  facilities  for  the  Sale  of  Land  to  Occupying 
Tenants  in  Ireland,"  was  the  first  Act  passed  with  the  definite  object 
of  creating  a  peasant  proprietorship  in  Ireland.  Over  67,000  purchasers 
took  advantage  of  this  Act  and  the  Acts  amending  it  before  the  passing 
of  the  Irish  Land  Act,  1903.  Under  the  Act  of  1885  the  Land  Com- 
mission, if  otherwise  satisfied  with  the  security,  may  advance  the  whole 
of  the  purchase  money  to  tenants  to  enable  them  to  purchase  their 
holdings,  subject  to  a  guarantee  deposit  of  one-fifth  of  the  purchase 
money  being  provided  for,  or  they  may  advance  three-quarters  of 
the  price  agreed  upon  without  any  guarantee  deposit.  The  guarantee 
deposit  was  either  lodged  by  the  tenant  or  retained  out  of  the  purchase 
money  and  held  until  the  tenant  had  repaid  a  sum  equal  to  the  amount 
of  the  deposit,  but  now  under  the  Land  Act  of  1903  the  Land  Com- 
mission may  release  a  deposit  made  under  any  of  the  Land  Purchase 
Acts  (s.  58  (1)).  The  advance  is  repayable  by  an  annuity  in  forty-nine 
years,  which  may  be  redeemed  at  any  time,  and  no  advance  is  made 
until  the  Land  Commission  have  inspected  the  holdings  and  are  satisfied 
with  the  security.  The  transfer  under  this  Act  was  carried  out  by 
a  vesting  order,  but  is  now  effected  by  fiating  the  purchase  agreement 
(Land  Law  (Ir.)  Act,  1896,  s.  32  (1)).  The  Land  Law  (Ir.)  Act,  1887, 
amended  the  foregoing  Acts  for  the  purpose  of  simplifying  sales.  It 
gave  the  Land  Commission  power  to  redeem  and  apportion  annuities, 
rent  charges,  quit  and  crown  rents,  and  tithe  rent  charges,  and 
made  the  annuity  payable  to  the  Land  Commission  in  all  cases  a  first 
charge  on  the  holding,  and  gave  the  Commission  power  to  secure  the 
advance  by  a  charging  order.  It  also  gave  them  an  ordinary  mortgagee's 
power  of  sale  if  the  instalments  are  in  arrear  for  forty  days,  with  power 
to  issue  an  order  to  the  sherifi'  to  put  the  purchaser  into  possession ; 
and  now  if  there  is  no  sale  any  nominee  may  be  put  in  possession  (s.  65, 
Act  of  1903).  By  the  Purchase  of  Land  (Ir.)  Amendment  Act,  1888, 
the  amount  to  be  advanced  to  any  one  purchaser  under  the  Land 
Purchase  Acts  was  limited  to  £3000,  or,  under  certain  circumstances, 
£5000,  and  now  £1000  can  be  advanced  if  the  Land  Commission  think 
it  expedient  (s.  1  (4),  Land  Act,  1903).  The  Purchase  of  Land  Amend- 
ment (Ir.)  Act,  1889,  provides  for  the  advance  of  monies  to  purchasing 
tenants  to  enable  them  to  increase  the  size  of  their  holdings,  and 
the  provisions  of  this  Act  were  afterwards  extended  to  enable  tenants 
desirous  of  increasing  the  size  of  their  holdings,  to  purchase  land,  though 
the  main  holding  is  not  being  sold  under  the  Purchase  Acts  (Purchase 
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of  Land  (Ir.)  No.  2  Act,  1901).  The  Purchase  of  Land  (Jr.)  Act,  1891, 
provided  for  the  payment  of  advances  by  the  issue  of  guaranteed  land 
stock,  but  this  system  has  been  in  turn  abolished,  and  all  advances  are 
now  made  in  cash  (Irish  Land  Act,  1903,  s.  23).  A  land  purchase  account 
was  established  by  this  Act  with  a  guarantee  fund  to  protect  the  Treasury 
from  possible  losses  (s.  5),  and  this  fund  is  still  in  existence,  as  altered 
and  amended  by  the  Land  Act,  1903,  The  Act  of  1891  created  the 
Congested  Districts  Board,  with  funds  at  its  disposal  for  the  purpose  of 
amalgamating  holdings  and  aiding  migration  and  emigration,  agriculture 
and  industries,  in  congested  districts.  Further  powers  were  given  to  the 
Congested  Districts  Board  by  the  Congested  Districts  Board  (Ir.)  Acts, 
1893,  1894,  1899  and  1901,  the  Land  Law  (Ir.)  Act,  1896,  Part  IV., 
and  the  Irish  Land  Act,  1903,  Part  II.,  of  acquiring  land  for  the  purposes 
of  enlarging  and  resettling  holdings  within  congested  areas,  and  the 
Board  can  now  procure  an  advance  of  the  purchase  money  of  such  land 
from  the  Land  Commission,  and,  after  having  carried  out  the  settlement, 
can  sell  to  the  tenants  under  the  Land  Purchase  Acts.  The  Land  Law 
(Ir.)  Act,  1896,  made  further  addition  to  the  purcliase  code :  it  provided 
for  a  re-calculation  of  the  amount  of  all  annuities  payable  to  the  Land 
Commission  at  the  end  of  every  ten  years  for  the  first  thirty  years, 
but  this  revision  has  been  repealed  by  the  Land  Act,  1903.  Before  the 
passing  of  the  Land  Law  (Ir.)  Act,  1896,  the  Land  Judges  Court  had 
become  congested  with  estates  for  the  sale  of  which  an  absolute  order 
had  been  made,  but  for  which  no  purchasers  could  be  secured.  These 
estates  were  managed  l)y  receivers  under  the  Court,  which  had  degener- 
ated into  a  rent  receiving  agency.  To  remedy  this,  the  40th  section 
of  the  Act  of  1896  was  passed  to  enable  the  Land  Judge  to  sell  such 
estates  to  the  tenants  under  the  Land  Purchase  Acts,  and  as  this  section 
was  held  to  be  mandatory  in  (hven's  Estate,  [1897]  1  I.  K.  186,  App.  ib. 
200 ;  1896,  30  I.  L.  T.  K.  153,  App. ;  1897,  31  I.  L.  T.  R.  16,  its  applica- 
tion has  had  the  effect  of  relieving  the  block  in  the  Land  Judges  Court. 
The  40th  section  has  been  amended  and  extended  by  the  Land  Act,  1903, 
s.  58,  and  a  court  tenant  is  entitled  to  an  advance  under  this  section, 
when  an  estate  is  purchased  under  sec.  7  of  the  Act  of  1903  (Lawless' 
Estate,  [1905]  39  I.  L.  T.  K.  239),  or  when  the  Land  Judge  sells  direct 
to  the  tenant  {Oivens  Estate,  [1897]  1  I.  R.  256),  but  is  not  entitled  to 
an  advance  in  respect  of  a  liolding  comprising  demesne  land,  or  land 
suitable  for  building  sites  in  the  neighbourhood  of  a  town  or  village, 
unless  the  Land  Judge  so  directs  (s.  58  (1)  Land  Act,  1903).  For  the 
present  the  high  water-mark  of  Land  Purchase  Legislation  has  been 
reached  by  the  Irish  Land  Act,  1903.  This  Act  nominally  amends  the 
prior  Land  Purchase  Acts,  but  as  nearly  all  the  transfers  of  land  from 
the  landlords  to  the  occupying  tenants  are  now  carried  out  under  it,  a 
short  summary  of  its  provisions,  which  are  more  or  less  complete  in 
themselves,  will  be  the  most  practical  view  of  this  branch  of  Irish  Land 
Legislation  that  can  be  given  here.  The  object  of  the  Act  is  to  hasten 
the  transfer  of  land  to  the  occupying  tenants  by  voluntary  sales,  and  every 
possible  inducement  is  held  out  to  both  parties  to  take  advantage  of 
its  terms. 

The  Land  Commission  remains  in  existence  as  before,  but  the  duties 
of  carrying  out  sales  and  performing  the  administrative  portion  of  the 
work  entailed  by  the  Act  are  performed  by  three  members  of  the  Com- 
mission appointed  under  the  Act,  and  called  the  Estates  Commissioners 
{s.  23  (1)).     Questions  of  law  are  decided  by  the  Judicial  Commissioner 
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if  the  Estates  Commissioners  think  fit,  and  the  High  Court  can  compel 
the  Commissioners  to  refer  a  question  of  law  (s.  23  (2)).  Under  this  Act, 
upon  the  sale  of  a  holding  upon  which  a  fair  rent  has  been  fixed  by  the 
Court,  or  by  agreement,  if  the  price  agreed  upon  between  landlord  and 
tenant  is  within  what  is  called  the  "zone"  limits,  inspection  by  the 
Land  Commission  for  the  purpose  of  satisfying  themselves  as  to  the 
security  is  dispensed  with,  and  the  advance  must  be  sanctioned  (s.  1  (1)). 
Where  the  fair  rent  has  been  fixed  since  the  passing  of  the  Act  of  1896, 
and  the  purchase  annuity  to  be  created  under  the  Act  is  not  less  than 
10  or  more  than  30  per  cent,  below  the  existing  rent,  or  where  the  fair 
rent  was  fixed  before  the  Act  of  1896,  and  the  purchase  annuity  is  not 
less  than  20  or  more  than  40  per  cent,  below  the  existing  rent,  the 
price  is  within  the  zones,  and  the  advance  must  be  sanctioned  (ib.);. 
and  a  judicial  rent  fixed  before  the  passing  of  the  Act  of  1896  may 
be  treated  as  a  judicial  rent  fixed  since  the  passing  of  the  Act  of 
1896,  if  the  Land  Commission  think  it  equitable  (s.  1  (1)).  An 
advance  may  also  be  made  when  the  price  agreed  upon  is  outside  the 
zones,  if  the  Land  Commission  consider  it  equitable  and  are  satisfied 
with  the  security  (s.  1  (2));  or  where  the  holding  is  one  to  which 
sec.  1  (1)  does  not  apply,  if  the  Land  Commission  consider  the  price 
equitable  and  are  satisfied  with  the  security  (s.  5).  All  tenants  who 
under  the  prior  Purchase  Acts  could  purchase  their  holdings  may 
purchase  under  this  Act ;  these  include  present  tenants,  whether  holding 
under  tenancies  from  year  to  year,  fee-farm  grants,  or  leases  for  lives  or 
years.  Sub-tenants  in  exclusive  occupation  of  portion  of  a  holding  may 
purchase  and  the  Land  Commission  may  apportion  the  rent  (s.  15  (4)). 
Advances  may  also  be  made  under  sec.  2  (1)  to  the  following  persons : — 
(a)  Tenants  of  holdings  on  the  estate ;  (b)  the  sons  of  tenants  of  holdings 
on  the  estate ;  (c)  tenants  or  owners  of  small  holdings  in  the  neighbour- 
"hood  of  the  estate ;  (d)  persons  or  the  personal  representatives  of  persons 
not  tenants,  but  who  were  tenants  within  twenty-five  years  before  the 
passing  of  the  Act  of  a  holding  to  which  the  Land  Law  Acts  apply. 
Any  person  who  gives  primd  facie  evidence  that  he  is  a  person  having 
power  to  sell  under  the  Land  Purchase  Acts,  and  satisfies  the  Land 
Commission  that  he  has  been  in  receipt  of  the  rents  and  profits  for  not- 
less  than  six  years  immediately  preceding,  may  be  dealt  with  as  owner 
without  any  further  investigation  of  his  title  (s.  17  (1));  and  if  such 
person  is  a  limited  owner  he  may  be  so  dealt  with  whether  there  is  or 
is  not  a  trustee  of  the  settlement  for  the  purposes  of  the  Settled  Land 
Acts,  or  without  having  obtained  the  consent  of  such  trustee  (s.  17  (2)). 
A  summary  of  the  persons  entitled  to  sell  under  the  Land  Purchase 
Acts  will  be  found  in  the  text-books. 

The  provisions  of  the  Acts  of  1881  and  1885,  giving  the  Land  Com- 
mission power  to  purchase  estates  and  resell  them  to  the  tenants,  have 
been  extended  (s.  6  (1)).  After  the  Land  Commission  have  made  a 
proposal  to  purchase,  and  the  owner  agrees  to  the  price,  he  must  then 
procure  undertakings  from  three-fourths  of  the  tenants  to  purchase 
their  holdings  on  the  basis  of  the  price  agreed  upon  (s.  6  (2)) ;  and  if 
the  remaining  tenants  refuse  to  purchase,  the  Land  Commission,  after 
having  acquired  the  estate,  may  make  an  order  that  they  be  deemed  to 
have  accepted  the  offer  made  to  them  (s.  19).  The  obtaining  of  consents- 
under  sec.  6  (2)  may  be  dispensed  with  under  special  circumstances 
(s.  6  (3)).  The  Land  Commission  may  also  purchase  "  congested  estates  " 
without  insisting  on  such  undertakings,  but  subject  to  the  control  of  the: 
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Lord  Lieutenant  (s.  6  (4)),  and  subject  to  the  restrictions  upon  the  extent 
of  such  purchases  contained  in  sec.  9,  and  may  purchase  estates  in  the 
Land  Judges  Court  for  the  purpose  of  reselling  them  to  the  tenants 
(s.  7),  and  pending  the  completion  of  such  purchase  the  provisions  of 
sec.  40  of  the  Land  Act,  1896,  are  suspended  (s.  7  (6)).  The  Land 
Commission  may  also  purchase  untenanted  land  for  the  purpose  of 
redistribution  of  estates  (s.  8). 

With  a  view  to  encouraging  landlords  to  come  in  and  take  advantage 
of  the  Act,  a  fund,  called  the  "Land  Purchase  Aid  Fund,"  has  been 
established  (s.  47),  out  of  which  a  "  bonus "  of  12  per  cent,  upon  the 
purchase-money  of  "  estates  "  is  paid  to  the  "  vendor  "  of  every  estate  by 
the  Land  Commission.  This  fund,  which  is  not  to  exceed  £12,000,000 
in  all,  is  raised  by  the  issue  of  guaranteed  stock  in  such  amounts  each 
year  as  the  Treasury  shall  sanction,  and  the  percentage  is  liable  to 
revision  by  the  Treasury  at  the  end  of  five  years,  and  the  revised 
percentaige  is  to  apply  to  all  sales  under  agreements  entered  into  after 
such  revision  is  published  (s.  48  (3)).  This  percentage  is  not  payable 
on  the  purchase-money  of  any  land  resold  to  the  vendor  (s.  48  (2)),  or 
on  the  purchase-money  of  any  estate  sold  by  the  Land  Judge,  if  inde- 
pendently of  the  Act  of  1896  it  could  be  sold  without  the  consent  of 
the  owners  as  to  price,  or  on  the  purchase-money  of  any  estate  so  cir- 
cumstanced, in  respect  of  which  an  absolute  order  for  sale  by  the  Land 
Judge  was  in  force  at  the  date  of  the  passing  of  the  Act,  or  on  the 
purchase-money  of  any  estate  sold  by  a  mortgagee  in  possession  (s.  48  (4)), 
and  where  the  vendor  is  not  entitled  to  receive  any  portion  of  the  rents 
or  profits,  or  where  the  estate  is  being  sold  by  the  Land  Judge  the 
"  bonus "  shall  be  added  to  the  purchase-money,  and  not  paid  to  the 
vendor  (s.  48  (1)).  The  bonus  is  payable  on  untenanted  land  sold  to  the 
Land  Commission  or  the  Congested  District  lJoard(Land  Act,  1904,  s.  1). 
There  was  great  doubt  as  to  whether  the  word  "vendor"  in  sec.  48  (1) 
applied  to  all  classes  of  vendors,  including  express  or  constructive 
trustees,  and  as  to  whether  the  bonus  could  he  retained  by  a  "  vendor  " 
who  was  tenant  for  life  for  his  own  use,  or  became  subject  to  the  trusts 
of  the  settlement.  The  wider  definition  was  given  to  the  word  "  vendor  " 
in  Tlie  Marquis  of  Ely's  Estates,  [1904]  1  L  R.  66 ;  1904,  38  L  L.  T.  R.  49, 
but  it  was  decided  that  a  tenant  for  life  must  hold  the  bonus  subject  to 
the  trusts  of  the  settlement  (ibid.).  The  Irish  Land  Act,  1904, 4  Edw.  viL 
c.  34,  confirmed  the  wider  construction  given  to  the  word  "  vendor,"  and 
provided  that  a  vendor  who  is  tenant  for  life  can  retain  the  "  bonus  "  for 
his  own  use  discharged  from  all  claims  upon  the  land  or  purchase-money, 
or  from  any  trust  affecting  the  same  (s.  3  (1)). 

Under  the  older  Acts  all  arrears  of  rent  were  wiped  out  when  the 
purchasing  agreement  was  signed,  whether  the  sale  was  by  the  owner  or 
by  the  Land  Judge,  though  the  owner  or  Land  Judge  could  require  the 
payment  of  all  arrears  as  a  condition  precedent  to  the  signing  of  the 
agreement.  Under  the  Act  the  Land  Judge  can  only  insist  on  payment 
of  one  year's  arrears  of  rent  (s.  57  (4)).  In  sales  by  the  owner  (s.  18) 
or  by  the  Land  Judge  (s.  7)  to  the  Land  Commission  the  arrears  of  rent 
are  transferred  with  the  estate,  and  the  Land  Commission  can  deal 
with  them  as  they  think  fit;  but  in  all  cases  where  the  land  is  sold 
direct  to  the  tenants  one  year's  arrears  of  rent  is  paid  out  of  the 
purchase-money  to  the  person  entitled  to  receive  such  arrears  for  his 
own  use  (s.  24  (8)).  Under  sec.  35  of  the  Act  of  1896  the  purchaser  is 
discharged  from  all  liability  to  the  vendor  in  respect  of  rent  from  the 
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date  of  the  purchase  agreement,  and  must  pay  an  agreed  rate  of  interest 
on  the  purchase-money  from  that  date  "  until  the  day  when  the  purchase 
annuity  begins."  This  interest  is  collected  by  the  Land  Commission  as 
if  it  were  an  instalment  of  the  purchase-annuity,  and  is  paid  by  them 
to  the  person  in  receipt  of  the  rents  at  the  date  of  the  agreement,  or  to 
such  other  person  as  may  prove  himself  to  be  entitled  thereto,  subject  to 
a  deduction  of  3^  per  cent,  per  annum  in  respect  of  the  period  between 
the  date  of  the  making  of  the  advance  and  the  gale  day  upon  which  the 
purchase-annuity  begins  (s.  20,  Act  of  1887).  The  Land  Commission 
upon  vesting  a  holding  in  a  purchaser  pay  the  purchase-money  into  the 
Bank  of  Ireland,  and  make  an  order  attaching  claims  to  the  purchase- 
money  (s.  24  (1)).  The  advance  is  then  complete,  and  the  first 
half-yearly  payment  of  the  purchase-annuity  begins  on  the  next  gale 
day.  The  agreed  rate  of  interest  is  paid  until  the  purchase-money  is 
paid  into  the  Bank  of  Ireland,  and  from  that  date  oh  per  cent,  per 
annum  is  paid  by  the  Land  Commission  on  the  undistributed  purchase- 
money  to  the  person  in  receipt  of  the  rents  at  the  date  of  the  agreement, 
or  such  other  person  as  may  appear  to  be  entitled  thereto  (s.  24  (2)), 
provided  that  not  more  than  2f  per  cent,  per  annum  is  to  be  paid  upon 
purchase-money,  the  claim  to  which  is  not  established  by  closing  day 
(s.  25  (2)),  which  date  is  fixed  at  not  more  than  twelve  months  from  the 
date  of  the  order  attaching  claims  to  the  purchase-money  (s.  25  (1)), 
unless  the  Land  Commission  are  satisfied  that  such  person  is  not  in 
default  (s.  25  (2)).  The  provisions  of  sec.  35  of  the  Act  of  1896  apply 
when  the  Land  Commission  are  the  purchasers  (s.  18  (3)),  and  the  interest 
payable  under  sec.  20,  Act  of  1887,  is  to  be  not  less  than  3|  per  cent,  per 
annum  (s.  18  (1)).  Until  the  land  is  vested  in  the  Commission  3|  per 
cent,  per  annum  must  be  paid  upon  the  purchase-money  by  the  Land 
Commission  to  the  person  in  receipt  of  the  rent  at  the  date  of  the 
agreement  from  the  date  thereof,  or  such  other  person  as  may  appear  to 
be  entitled  thereto  (s.  18  (2)),  and  interest  at  the  same  rate  from  the 
date  of  the  vesting  order  until  the  purchase-money  is  distributed,  or 
until  closing  day  (s.  24  (2)).  The  closing  day  is  fixed  as  in  the  case  of 
sales  direct  (s.  25  (1)),  and  after  closing  day  the  interest  payable  is  the 
same  as  in  the  case  of  direct  sales  (s.  25  (2)).  Nothing  in  the  Act  is  to 
affect  sporting,  mineral,  or  water  rights  not  in  the  possession  or  enjoy- 
ment of  the  vendor  at  the  time  of  sale,  or  any  mine  or  quarry  being 
worked  by  the  vendor,  or  any  right  to  water  power  in  his  actual  use  at 
the  time  of  sale  (s.  99).  If  the  vendor  has,  subject  to  the  provisions  of 
the  Ground  Game  Act,  1880,  sporting  rights  exclusive  of  the  tenant, 
such  rights  may  be  conveyed  to  the  purchaser  or  returned  to  the  vendor, 
and  in  the  absence  of  such  agreement  these  rights  shall  be  vested  in  the 
Land  Commission  to  be  dealt  with  subject  to  regulations  to  be  made  by 
the  Lord  Lieutenant  (s.  13  (1)),  and  the  vendor  may  reserve  his  sporting 
rights  when  he  sells  to  the  Land  Commission  (s.  16  (1)).  Upon  every 
sale  mining  rights  are  reserved  to  the  Land  Commission,  such  rights  to 
be  disposed  of  by  the  Commission  in  manner  hereafter  to  be  provided 
by  Parliament,  provided  that  upon  any  disposition  of  such  right  the 
vendor  (or  person  who  would  have  been  entitled  thereto  if  the  lands 
had  not  been  sold)  shall  receive  25  per  cent,  of  any  nett  profit  received 
in  respect  thereof,  unless  his  interest  therein  shall  have  been  bought 
out  (s.  13  (3)).  Owners  of  estates  who  have  entered  into  agreements  for 
sale  to  the  tenants  may  sell  any  demesne  or  other  land  in  their  occupation 
and  adjacent  to,  or  in  the  neighbourhood  of,  the  estate,  and  re-purchase 
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the  whole  or  portion  of  such  land  by  an  advance  under  the  Land 
Purchase  Acts,  not  exceeding  one-third  of  the  total  purchase-money 
of  the  estate,  or  £20,000,  whichever  is  less  (s.  3  (1  and  2)).  Such  re- 
purchased land  is  not  subject  to  the  compulsory  provisions  of  the  Local 
Kegistration  of  Title  (Ireland)  Act,  1891  (s.  3  (6)).  Superior  interests 
affecting  such  land  are  discharged,  but  any  person  entitled  at  the  time 
of  the  sale  to  an  estate  in  reversion  or  remainder  in  such  land  may 
apply  to  the  Judicial  Commissioner,  who,  if  he  thinks  it  equitable,  may 
order  that  the  land  shall  devolve  in  accordance  with  the  terms  of  the 
settlement  which  affected  it  at  the  date  of  the  sale  (s.  3  (4)).  Under 
the  Act  of  1885  £5000  was  the  limit  of  any  one  advance,  reduced  by 
the  Act  of  1888  to  £3000,  or  £5000  under  certain  circumstances.  Under 
the  present  Act  £3000  is  still  the  limit,  but  £7000  may  be  advanced  to 
one  purchaser  where  it  appears  expedient  to  the  Land  Commission, 
provided  the  holding  is  within  the  Land  Law  Acts  (s.  1  (4)).  If  the 
tenancy  in  a  holding  was  created  after  January  1,  1901,  the  advance  is 
not  to  exceed  £500,  but  a  larger  advance  may  be  made,  within  the 
other  limits,  provided  the  holding  is  not  in  a  county  comprising  a  con- 
gested district,  and  the  Land  Commission  consider  that  a  larger  advance 
may  be  sanctioned  to  any  purchaser  without  prejudice  to  the  wants  of 
the  neighbourhood,  and  provided  that  this  provision  shall  not  apply  in 
the  case  of  evicted  tenants  (s.  53  (1)).  The  limit  of  the  advance  to  a 
Court  tenant  is  £1000,  or,  under  the  circumstances  mentioned  in  the 
first  sub-section,  £2000  (s.  53  (2)).  The  limit  of  advance  in  respect 
of  parcels  sold  under  sec.  (2)  is  £1000,  which  may  be  exceeded, 
subject  to  the  other  limits,  where  the  Land  Commission  consider  that 
a  larger  advance  will  not  prejudice  the  wants  of  the  neighbourhooil 
(s.  2  (2)),  and  the  provisions  of  the  section  apply  to  sales  of  parcels  by 
the  Land  Commission  (s.  8).  In  all  cases  the  purchaser  may  take  full 
advantage  of  the  Act,  and  where  the  price  agreed  upon  exceeds  the 
limit,  find  the  balance  of  the  purchase-money  himself.  Purchase-money 
arising  under  the  Act  may  be  invested  by  the  trustees  of  the  settlement 
in  ordinary  trustee  securities  as  extended  by  sec.  51  (1),  and  a  public 
trustee  has  been  appointed  under  sec.  52  to  act  where  there  are  no 
trustees  of  the  settlement,  or  wliere  such  trustees  refuse  or  neglect  to 
act.  The  main  provisions  regulating  the  redemption  of  superior  interests 
are  to  be  found  in  the  Acts  of  1896,  and  the  present  Act  further  pro- 
vides that  the  Court  may  distribute  the  purchase-money  without  regard 
to  superior  interests  in  respect  of  which  no  payment  has  been  made  by 
the  owner  for  twenty  years  prior  to  the  sale,  or  where  the  lands  sold 
are  indemnified  by  other  lands,  if  the  other  lands  subject  thereto  are  a 
sufficient  security  therefor  (s.  62).  If  the  redemption  price  of  any 
superior  interest  does  not  exceed  £30,  it  may  be  paid  to  the  person  in 
receipt  of  the  income  of  such  interest  for  his  own  benefit,  or  to  his 
guardian,  committee,  husband,  or  trustees  (s.  63  (1)).  If  the  redemption 
price  is  between  £30  and  £100  it  may  be  paid  to  the  person  in  receipt 
of  the  income  thereof,  or  to  trustees  to  be  approved  or  appointed  by  the 
Land  Commission  or  Land  Judge,  upon  such  person  or  trustees  under- 
taking to  apply  it  as  capital  money  under  the  Settled  Land  Act 
(s.  63  (2)).  The  redemption  price  of  a  superior  interest  is  determined 
by  the  Judicial  Commissioner  or  the  Land  Judge  if  the  parties  cannot 
agree  (s.  4).  If  the  proprietor  of  a  holding  for  the  time  being  sub- 
divides or  sub-lets  the  holding  without  the  consent  of  the  Land  Com- 
mission (s.  54  (a)),  or  becomes  bankrupt  (s.  54  (b)),  or  if  upon  the  death 
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of  such  proprietor  the  holding  becomes  vested  in  more  than  one  person, 
and  is  not  sold  within  twelve  months  after  the  Land  Commission  have 
so  required  (s.  54  (c)),  the  Land  Commission  may  cause  the  holding  to  be 
sold,  or  may  nominate  some  one  person  to  be  proprietor  subject  to  the 
rights  of  other  persons,  and  any  mortgage  or  charge  created  upon  the 
holding  by  the  proprietor  without  the  consent  of  the  Land  Commission 
to  a  greater  amovmt  in  the  aggregate  than  ten  times  the  amount  of  the 
purchase-annuity  is  null  and  void  as  to  the  excess  (s.  54  (3)).  When 
an  applicant  for  an  advance  has  died,  and  there  is  no  legal  personal 
representative,  the  Land  Commission  may  appoint  an  administrator 
limited  to  the  purposes  of  the  sale  (s.  69  (2)). 

Advances  under  the  Land  Purchase  Acts  may  be  made  for  the 
purchase  of  parcels  of  any  estate  by  trustees  who  undertake  to  manage 
turbary,  pasturage,  raising  of  sand  and  gravel,  seaweed,  sporting  rights, 
etc.,  for  the  common  good  of  the  tenants  on  the  estate  (s.  4)  under  a 
scheme  framed  in  accordance  with  sec.  20.  The  purchase-annuity  under 
the  Act  is  calculated  at  the  rate  of  3^  per  cent,  upon  the  advance  (s.  45), 
and  may  be  redeemed  at  any  time  in  whole  or  in  part.] 

[Cherry's  Land  Acts ;  Cherry  &  Maxwell's  Land  Act,  1903  ;  Sullivan's 
Land  Act,  1903 ;  MacCarthy's  Land  Purchase  Cases ;  Greer's  Land 
Cases.'] 

Land  Temtre  and  Estates. — The  English  tenures  were  gradually 
extended  to  the  districts  outside  the  English  Pale  by  the  inclusion  of 
portions  of  the  land  subject  to  the  custom  of  "  Irishry  "  under  the  name 
of  "Shire  land."  Where  there  was  a  sheriff  and  county  or  "Shire 
ground,"  the  king's  writ  ran  and  the  common  law  could  be  executed 
(Davies,  104).  No  statute  was  needed,  as  the  Crown  claimed  in  Ireland 
the  prerogative  of  creating  counties.  In  three  of  the  provinces  the 
extension  of  the  English  system  of  tenures  was  gradual.  Sometimes, 
however,  the  "  custom  of  Englishry  "  was  extended  to  clans,  and  the 
Statute  12  Eliz.  c.  4  empowered  the  Crown  to  receive  surrenders  of 
lands  from  "the  pretended  lords,  gentlemen,  and  freeholders  of  the 
Irishrie,  and  the  men  of  degenerate  English  name,"  in  order  that  such 
lands  might  be  re-granted,  to  hold  under  the  common  law.  The  intro- 
duction of  the  English  system  into  the  province  of  Ulster  was  princi- 
pally owing  to  the  plantation  grants  to  private  settlers  and  companies 
in  the  reign  of  James  i. 

The  "  ease  of  gavelkind,"  1606  (Davies'  (R.  134)  Case  of  Gavelkind 
and  Tanistry),  put  an  end  to  the  descent  of  lands  by  what  has  been  called 
the  "  Irish  custom  of  gavelkind,"  viz.,  the  division,  on  the  death  of  a 
tenant,  of  the  lands  of  the  sept  among  the  heads  of  families,  without 
'  distinction  between  legitimate  and  illegitimate  issue.  In  the  reign  of 
James  i.  it  came  to  be  regarded  as  finally  settled  that  all  lands  are  held 
of  the  Crown,  and  the  assimilation  of  the  laws  of  England  and  Ireland 
as  regards  tenures  and  estates  may  be  said  to  date  from  that  period. 
The  old  customs  to  some  extent  still  survived,  and  in  the  West  of 
Ireland  there  still  exists  the  holding  in  Rundale:  a  division  of  the 
arable  lands  annually,  the  pasture  being  held  in  common.  In  Ireland 
the  Crown  claimed  the  right  to  create  manors  notwithstanding  the 
Statute  Quia  Emptores ;  but  doubts  having  been  raised  as  to  the  validity 
of  these  grants,  they  were  confirmed  by  statute  (Delacherois  v.  Delacherois, 
1865,  11  H.  L.  62;  see  also  Co.  Litt.  98  &;  2  Lnst.  501).  Manor  Courts 
and  manorial  rights  are  of  frequent  occurrence  in  the  Irish  statutes. 
Quit  rents  and  Crown  rents  are  still  of  importance,  especially  in  the 
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administration  of  the  Lands  Purchase  Acts,  and  the  Crown's  right  to 
recover  such  rents  is  not  barred  by  the  48  Geo.  ill.  c.  47,  or  the  Nullum 
Tempus  (Ireland)  Act,  39  &  40  Vict.  c.  47  {MaxivdVs  Estate,  1891,  28 
L.  R.  I.  356).  The  Irish  Statute  of  Tenures  (14  Ch.  ii.  c.  19)  followed 
the  English  Act  (12  Ch.  II.  c.  24) ;  knight's  tenure  was  converted  into 
socage,  with  similar  savings  in  favour  of  copyhold,  the  honorary  services 
of  grand  serjeanty  and  frankalmoign.  There  is,  however,  no  copyhold  in 
Ireland,  no  estate  held  by  honorary  services  of  grand  serjeanty,  and  the 
last  traces  of  frankalmoign  disappeared  with  the  disestablishment  of  the 
Church.  Gavelkind  existed  for  a  time  by  virtue  of  the  Statute  2nd  Anne, 
c.  6  (Ir.)  (for  the  prevention  of  the  growth  of  Popery),  whereby  the  lands 
of  Papists  were  gavelled. 

The  legislation  as  to  estates  tail  closely  followed  the  English  Acts, 
and  the  Irish  Act  for  the  abolition  of  fines  and  recoveries  (4  &  5  Will.  iv. 
c.  92)  differs  from  the  English  statute  (3  &  4  Will,  iv.)  only  in  minor 
particulare. 

[Estates  pur  atUre  vie  are  very  common  in  Ireland — the  usual  lease 
being  for  three  lives,  with  a  covenant  by  the  lessor  to  renew  as  each 
life  drops  for  a  new  life  to  be  named  by  the  tenant.  At  one  time 
these  leases  for  lives  renewable  for  ever  "extended  over  one-seventh  of 
the  country."  The  estate  is  merely  a  descemlible  freehold,  and  not  an 
estate  of  inheritance ;  dower  and  curtesy  do  not  attach.  On  the  dropping 
of  the  last  life  it  becomes  at  law  a  tenancy  at  will,  which  the  payment 
of  rent  will  convert  into  a  yearly  tenancy.  Such  tenants  are  impeach- 
able for  waste.  The  tenant  could  in  equity  enforce  a  right  to  a  renewal 
notwithstanding  his  own  neglect  to  renew  upon  payment  of  compensa- 
tion fixed  by  the  Courts,  This  equitable  right  was  recognisetl  by  the 
Tenantry  Act  (19  &  20  Geo.  in.  c.  30  (Ir.)),  which  was  passed  in  conse- 
quence of  the  decision  of  the  English  House  of  Ijonh  in  Bfttcman  v. 
}furray,  1784,  1  Uidg.  P.  C.  187,  negativing  the  old  local  etjuity  to  a 
renewal  set  up  by  the  Irish  Courts.  The  Tenantry  Act  extended  to  all 
leases  for  lives  or  for  years,  renewable  for  ever  (see  M'Dcrmott  v.  Caldioell, 
1876,  1  li.  10  Eq.  L.  504),  and  provided  that  the  interest  of  tenants 
under  such  leases  should  not  be  defeatetl  by  mere  neglect  where  no  fraud 
existed,  and  that  Courts  of  equity  could  grant  relief  ui>on  compensation 
being  made,  unless  a  demand  for  the  fines  had  l)een  made  by  the  land- 
lord, and  the  tenant  had  neglected  to  comply  therewith  within  a 
reasonable  time.  As  to  what  constitutes  a  sufficient  demand  see  Ex  parte 
Feyton,  1888,  21  L  II.  I.  371.  The  scope  of  this  Act  is  limited  to  leases 
for  lives  or  years,  renewable  for  ever,  and  does  not  apply  to  leases 
renewable  during  a  term  of  years  (Hussrij  v.  Domvillc,  [1900]  1 1.  R.  (V.  C.) 
417  (C.  A.)  428 ;  ^«.wy  v.  Domvillc,  No.  2,  [1903]  1  I.  R.  (C.  A.)  265,  36 
I.  L.  T.  R.  157).  It  had  been  previously  decided  that  this  Act  applied 
to  leases  renewable  during  a  term  of  years  {M'Dcrmott  v.  Caldiocll,  1876, 
I.  R.  10  Eq.  L  504).  And  though  Iliisscy  v.  Domvillc  does  not  expressly 
over-rule  M'Dcrmott  v.  Caldiocll,  it  would  seem  that  only  leases  renewable 
iluriiig  terms  sufficiently  long  to  l>e  deemed  perj)etual  in  equity  can  now 
bo  brought  within  it  (see  the  judgment  of  Fitzgibbon,  L.J.,  in  Hussey  v. 
Domvillc).  Since  the  Wills  Act,  1  Vict.  c.  26,  ss.  2  and  6,  re-enacting 
fiec.  9  of  the  Statute  of  Frauds,  7  Will.  in.  c.  12  (Ir.)  an  estate  pur 
metre  vie  is  devisable,  but  if  the  lessee  dies  intestate  it  passes  to  the  heir 
aa  special  occupant  if  the  estate  be  limited  to  the  lessee  "  and  his  heirs ; " 
otherwise  it  passes  to  the  personal  representative  as  personal  estate. 
The  devolution  of  an  estate  pur  auire  vie  may,  however,  be  changed  by 
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any  absolute  owner  of  the  estate,  and  again  and  again  changed  by 
sul3sequent  owners.  "  Lands  originally  granted  to  A.,  or  to  A.  and  his 
heirs,  may  be  diverted  by  A.  ly  will  or  deed  from  the  original  special 
occupancy,  and  made  to  devolve  on  the  executors  or  administrators  of  A., 
or  the  executors  or  administrators  of  a  grantee  or  devisee  of  A.  Such 
grantee  or  devisee  may  again  change  the  devolution  and  constitute  the 
heirs  of  his  grantee  or  devisee  the  special  occupants,  and  so  on ;  the  last 
instrument  creating  a  special  occupant  being  that  which  regulates  the 
devolution  for  the  time  being "  {per  Chatterton,  V.-C,  Whitehead  v. 
Morton,  1887,  19  L.  K.  I.,  at  p.  447;  see  also  Brenan  v.  Boyne,  1864, 
16  Ir.  Ch.  K.  87 ;  Croker  v.  Brady,  1879, 4  L.  E.  1. 653).  Where  a  testator 
devises  an  estate  pur  autre  vie,  limited  to  him  and  his  heirs,  without  using 
words  of  limitation,  but  using  words  which  pass  his  entire  interest,  upon 
the  death  of  the  devisee  intestate  his  heir  will  take  as  special  occupant, 
and  not  his  personal  representative  {King  v.  King,  [1899]  1 1.  R.  30  (C.  A.) ; 
[1898]  1  I.  R.  91  (M.  R)).  The  English  decisions  are,  however,  the 
other  way  (see  Inman  v.  Inman,  [1903]  1  C.  D.  241,  where  it  was  held 
under  similar  circumstances  that  the  heir  could  not  claim  as  special 
occupant,  and  that  the  estate  passed  to  the  administrator  under  sec.  6  of 
the  Wills  Act).  An  equitable  interest  in  an  estate  pur  autre  vie  devolves 
in  the  same  manner  as  a  legal  one  {Reynolds  v.  Wright,  1851,  2  De  G., 
F.  &  J.  590 ;  30  L.  J.  Ch.  38 1 ;  Mountcashell  v.  More-Smyth,  1896,  A.  C.  158  ; 
[1895]  1  I.  R.  44.  See,  however,  the  remarks  of  Swinfen  Eady,  J.,  upon 
this  case  in  Inman  v.  Inman,  supra).  If  an  estate  ^wr  autre  vie  be  limited 
to  A.,  his  executors  and  administrators,  the  latter  take  as  special  occu- 
pants and  not  as  personal  representatives  {M'Bermott  v.  Balfe,  1868, 1.  E. 
2  Eq.  445).  A  tenant  in  quasi  tail  in  possession  of  a  renewable  lease- 
hold can  bar  the  entail  by  a  contract  for  value,  or  by  any  instrument, 
other  than  a  will,  showing  an  intention  to  bar  the  entail  {Dane's  Kstatc, 
1876,  10  Ir.  L.  T.  90;  and  see  7  Wm.  iii.  c.  12  (Ir.)). 

"  The  cases  of  renewable  leaseholds  for  lives  have  always  been  argued 
and  decided  upon  the  doctrines  applicable  to  estates  pur  autre  vie  "  {per 
Fitzgibbon,  L.J.,  in  King  v.  King,  [1898]  1  I.  E.,  at  p.  37). 

There  are  many  of  these  leases  for  lives  perpetually  renewable  still 
in  existence,  though  the  Eenewable  Leasehold  Conversion  Act,  1850, 
12  &  13  Vict.  c.  105,  enabled  persons  holding  under  such  renewable 
leasehold  tenure  to  convert  it  into  a  tenure  in  fee.  Sec.  1  provides — 
"  that  where  lands  in  Ireland  are  held  under  any  lease  in  perpetuity,  the 
owner  of  such  lease  in  perpetuity,  at  any  time  after  the  passing  of  this 
Act,  and  whether  the  time  for  renewal  has  or  has  not  arrived,  may 
require  the  owner  of  the  reversion  to  execute  a  grant,  according  to  the 
provisions  of  this  Act,  of  the  lands  comprised  in  such  lease,  and  the 
owner  of  the  reversion,  upon  being  so  required  as  aforesaid,  shall  execute 
a  grant  to  the  owner  of  such  lease  of  an  estate  of  inheritance  in  fee 
simple  in  such  land,  subject  to  a  perpetual  fee-farm  rent  of  such  amount 
as  hereinafter  mentioned ; "  and  that  "  where  lands  in  Ireland  are  held 
under  any  underlease  in  perpetuity  of  any  degree  of  tenure,  the  owner 
of  such  underlease,  at  any  time  after  the  passing  of  this  Act,  and 
whether  the  time  for  renewal  has  or  has  not  arrived,  may  require 
the  owner  of  the  lease  or  underlease  in  perpetuity  out  of  which  such 
first-mentioned  underlease  is  derived,  or  the  owner  of  the  estate  of 
inheritance  which  may  have  been  granted  in  respect  of  the  lease  or 
underlease  out  of  which  such  first-mentioned  underlease  is  derived,  to 
execute  a  grant,  according  to  the  provisions  of  this  Act,  of  the  lands 
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comprised  in  such  first-mentioned  underiease ; "  and,  "  provided  also  that 
no  owner  required  to  execute  any  such  grant  as  aforesaid,  shall  be 
obliged  to  execute  such  grant  when  the  right  of  renewal  is  lost  both 
at  law  and  equity." 

The  Renewable  Leasehold  Conversion  Act  did  not  alter  the  rules  of 
construction  applicable  to  covenants  for  renewal  {Smith  v.  Lord  Jersey, 
2  Brod.  &  Bing.  473).  As  to  what  amounts  to  a  covenant  for  perpetual 
renewal,  see  Lyne  on  Leases,  (Dublin,  1837),  chap.  iii. ;  Ex  parte  Alaginnis, 
1856,  6  Ir.  Ch.  R.  59;  Biggs  v.  Sadlier,  1853,  4  H.  of  L.  C.  435; 
M'Murray  v.  Burrows,  1859,  9  Ir.  Ch.  R.  234).  Such  a  covenant  may  be 
implied  {Ex  parte  Clarke,  1871,  I.  R.  6  Eq.  51 ;  Ward  v.  M' Roberts,  1890 
25  L.  R.  Ir.  224),  as  also  may  a  covenant  to  accept  a  renewal  {Foley  v. 
Roland,  V.-C,  [1898]  1  I.  R.  311).  As  to  a  covenant  for  renewal  being 
an  infringement  of  the  rule  against  perpetuities,  see  Pollock  v.  Booth, 
1869,  L.  R.  9  Eq.  229,  607.  The  right  to  a  renewal  may  be  lost  by  non- 
compliance with  the  terms  of  the  Tenantry  Act,  19  &  20  Geo.  in.  c.  30. 
Sec.  2  of  the  Renewable  Leasehold  Conversion  Act  provides  for  the  fixing 
of  the  fee-farm  rent  which  is  calculated  upon  the  rent  reserved  in  the 
original  lease  increased  according  to  scale  in  cases  where  fines  are 
payable  upon  renewal.  The  grant  in  fee-fann  when  made  binds  all 
persons  interested  in  the  reversion  and  in  the  lease,  and  all  persons 
bound  by  the  lease,  and  the  reversion  is  converted  into  an  estate  in 
inheritance  in  fee  simple  in  the  fee-farm  rent  transmissible  and 
descendible  aa  a  reversion  in  fee  (s.  7).  The  conversion  does  not  revoke 
testamentary  dispositions  (s.  8).  Dower  or  curtesy  do  not  attach  to  the 
fee  acquired  upon  conversion  of  a  lease  into  a  fee-farm  gi*ant  when  the 
conversion  takes  place  after  marria^^e  (s.  9) ;  but  it  was  decided  in  Robins 
v.  M'Doneil,  1879,  3  L.  R.  I.  391,  that  this  section  does  not  apply  to  a 
purchaser  from  the  grantee;  see,  however,  the  observations  of  Gibson,  J., 
upon  this  case  in  Parks  v.  Hegan,  [1903]  2  L  R.,  at  p.  646.  An  under- 
lessee  entitled  to  require  his  lessor  to  obtain  a  renewal  may  also  require 
him  to  obtain  a  grant  under  this  Act  (s.  14),  and  any  subsequent  grant 
to  the  owner  of  a  lease  or  underlease  under  the  Act  goes  to  feed  any 
like  grant  in  perpetuity  made  by  him  (s.  15).  The  fee-farm  rent  is 
recoverable  as  if  it  were  a  rent  service,  and  the  ordinary  remedies  for 
the  recovery  of  rent  apply  (s.  20).  In  cases  of  ejectment  for  non-pay- 
ment of  rent  power  is  given  to  certain  i)er8on8  to  redeem  (s.  21).  Sec.  37 
provides  "  that  all  leases  in  perpetuity,  whether  for  years  or  lives,  made 
after  the  passing  of  this  Act,  by  any  person  competent  to  convey  an 
estate  in  fee  simple,  and  not  so  made  in  pursuance  of  a  covenant  or 
agreement  entered  into  before  the  passing  of  this  Act,  shall  operate  as  an 
absolute  conveyance  of  the  lands,  with  a  fee-farm  rent  equal  in  amount 
to  the  rent  reserved  in  the  leases  and  all  covenants  to  pay  either  tines  or 
fees,  shall  be  deemed  altogether  void." 

By  14  «&  15  Vict.  c.  20,  the  provisions  of  tlie  Renewable  Leasehold 
Conversion  Act,  1850,  were  extended  "to  all  fee-farm  rents,  and  also  to 
other  rents  reserved  and  payable  under  any  grants,  conveyances,  or 
written  instruments  granting  or  containing  agreements  for  granting  any 
lands,  tenements,  or  hereditaments,  in  fee  simple  or  for  life  or  lives,  or 
for  years,  or  for  a  life  or  lives  and  a  term  of  years,  or  for  a  life  or  lives 
concurrent  with  a  term  of  years,  and  reserving  or  purporting  to  reserve 
thereout  rent.  .  .  where  the  person  to  whom  such  rent  is  or  shall  be 
payable  has  or  shall  have  no  reversion  in  such  lands ;  save  and  except 
that  nothing  in  this  Act  contained  shall  give  or  confer,  or  be  deemed 
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to  give  or  confer,  any  remedy  by  eje6tment  for  non-payment  of  rent  in 
the  case  of  any  fee-farm  rent  or  rent  reserved  upon  any  grant  or  agree- 
ment for  a  grant  in  fee  (other  than  a  fee-farm  rent  under  the  said 
recited  Act)." 

Fee-farm  grants  in  Ireland  are  of  three  kinds : — 

1.  Fee-farm  grants  made  under  the  Renewable  Leasehold  Conversion 
Act,  1850. 

2.  Fee-farm  grants  made  since  Deasy's  Act  (January  1, 1861)  with  the 
intention  of  setting  up  the  relation  of  landlord  and  tenant. 

3.  Fee-farm  grants  at  common  law  (which  do  not  set  up  the  relation 
of  landlord  and  tenant). 

Fee-farm  grants  under  the  Renewable  Leasehold  Conversion  Act 
have  been  referred  to  above.  At  common  law  a  fee-farm  grant  was 
always  construed  as  a  grant  in  fee  with  a  regrant  of  a  rent  charge, 
there  being  no  reversion  to  support  the  tenure,  and  every  fee-farm  grant 
not  made  under  the  provisions  of  the  Renewable  Leasehold  Conversion 
Act  is  still  so  construed,  unless  it  be  made  since  the  1st  January  1861 
(upon  which  date  contract  was  substituted  for  tenure  in  Ireland),  and 
unless  the  terms  of  the  grant  constitute  the  relation  of  landlord  and 
tenant.  If  the  fee-farm  grant  is  made  since  the  1st  January  1861,  and 
sets  up  the  relation  of  landlord  and  tenant,  the  rent  reserved  is  a  rent 
service  and  not  a  rent  charge,  and  the  grantee  has  an  estate  of  inheritance 
in  fee  simple  subject  to  the  rent,  and  the  grantor  has  an  estate  of 
inheritance  in  fee  simple  in  the  fee-farm  rent,  with  a  statutable  right 
to  recover  the  estate  in  fee  in  certain  events.  If  either  of  these  two 
conditions  are  absent,  the  grant  operates  to  pass  the  fee  with  a  regrant 
of  a  rent-charge,  and  the  relation  of  landlord  and  tenant  is  not  set  up. 
Every  lease  in  perpetuity  is  now  construed  as  a  fee-farm  grant  (see 
sec.  34,  Renewable  Leasehold  Conversion  Act,  1850,  supra).  A  covenant 
against  alienation  in  a  fee-farm  grant  is  void  and  inoperative  as  being 
a  limitation  of  the  power  to  alienate  necessarily  implied  in  such  a 
grant,  and  this  whether  the  grant  is  made  under  the  Renewable  Lease- 
hold Conversion  Acts  {In  re  Quin,  1858,  8  I.  Ch.  R.  578),  or  at  common 
law  {Lunham's  Estate,  1871,  I.  R.  5  Eq.  170) ;  but  a  covenant  to  pay  an 
additional  rent  if  the  lessee,  his  heirs  and  assigns,  assign  or  demise  the 
lands  without  the  lessor's  consent  to  a  person  other  than  the  child  or 
grandchild  of  the  lessee,  his  heirs  or  assigns,  is  valid  {In  re  MNavXs 
Estate,  [1902]  1  I.  R.  114,  36  I.  L.  T.  R.  45). 

See  now,  however,  sec.  70  of  the  Irish  Land  Act,  1903, 3  Edw.  vii.  c.  17, 
which  makes  all  covenants  in  any  lease  or  fee-farm  grant  prohibiting 
alienation  void  for  the  purposes  of  a  sale  under  the  Land  Purchase  Acts. 

Whenever  a  year's  rent  is  in  arrear  in  respect  of  lands  held  under 
any  contract  of  tenancy  including  a  fee-farm  grant,  the  landlord  can 
proceed  by  ejectment  to  recover  the  lands  (23  &  24  Vict.  1,  c.  154;  Deasy's 
Act,  s.  52 ;  and  see  the  notes  under  this  section  in  Cherry's  Irish  Land 
Law,  3rd  ed.). 

{^Authorities. — Cherry's  Irish  Land  Law  and  Land  Purchase  Acts, 
3rd  ed.,  1903;  Mecredy's  Law  of  Fee-Farm  Grants  (1877);  Lyne  on 
Leases  (1837).] 

A  tenancy  at  will  cannot  be  created  in  an  agricultural  or  pastoral 
holding.  The  Land  Act,  1870,  provides  (s.  69)  that  such  tenancies 
created  after  the  passing  of  the  Act  shall  be  determined  by  the  usual 
notice  to  quit.  A  tenancy  for  a  year  certain  in  such  holdings  is  deemed 
to  be  a  tenancy  from  year  to  year  (Land  Act,  1881,  s.  15). 
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Conacre — a  mode  of  dealing  with  lands  peculiar  to  Ireland — is 
frequently  mentioned  in  the  statutes.  It  is  not  a  letting  of  tlie  lands, 
but  a  mere  licence  to  take  a  crop  off  the  lands.  There  are  two  varieties 
of  conacre :  one  where  the  owner  permits  the  land  to  be  tilled,  the  other 
where  before  doing  so  he  prepares  and  manures  the  land  at  his  own 
expense.  In  either  case  he  retains  dominion  over  both  the  land  and  the 
crop.  The  crop  planted  by  the  conacre  holder  cannot  be  removed  until 
it  is  paid  for  {Booth  v,  MacMamis,  1861,  12  I.  C.  L.  R.  435 ;  Dcase  v. 
O'BeUly,  1845,  8  1  I.  L.  R  52), 

The  modes  of  creating  and  transferring  estates  have  practically  fol- 
lowed those  existing  in  England,  and  the  English  Conveyancing  Acts 
were  re-enacted  by  the  Irish  Parliament.  The  Statutes  of  Uses,  of 
Inrolments,  of  Wills,  of  Fraudulent  Conveyances,  etc.,  were  re-enacted 
by  Strafford's  Parliament,  10  Chas.  I,,  and  the  Irish  Statute  of  Frauds 
reproduced  the  English  Act  with  differences  rather  of  arrangement  than 
of  substance.  Some  variations  in  the  forms  of  conveyancing  might  be 
collected,  e.g.  the  English  Act  of  1841,  making  the  release  as  effectual  as 
the  lease  and  release,  was  anticipated  by  the  9  Geo.  ii,  c.  5  (Ir.),  and  in 
Ireland  the  livery  of  seisin — the  "  conveyance  by  sod  and  twig  " — seized 
hold  of  the  popular  imagination  owing  to  the  comparatively  frequent 
creation  of  freehold  interests.  The  post-Union  Peal  Proj^erty  Statutes 
generally  extend  tf)  Ireland.  The  practice  of  conveyancing  has  been 
essentially  modified  by  the  system  of  registration  which  has  existed  since 
1708,     See  lief/istration. 

Landlord  and  Tenant. — Tlie  law  of  landlord  and  tenant  in  Ireland 
was  consolidated  by  the  Act  of  1860,  23  &  24  Vict.  c.  154,  commonly 
called  Deasy's  Act,  The  relation  of  landlord  and  tenant  is  deemed  to 
be  founded  on  the  express  or  implied  contract  of  the  parties  and  not 
upon  tenure,  nor  is  any  reversion  necessary  to  the  existence  of  the 
relation.  In  this  respect,  however,  the  Act  is  not  retrospective  {Chute 
V.  Bnsteed,  1865, 16  I.  C.  L.  K.  222X  Any  letting  longer  than  from  year 
to  year  must  be  by  deed  or  note  in  writing.  [If  upon  the  expiration  of 
his  term  a  tenant  under  a  written  agreement  continues  on  in  possession 
for  one  month  after  a  demand  for  possession  by  the  landlord,  such 
possession  may  at  the  election  of  the  landlord  be  held  to  create  a  new 
tenancy  from  year  to  year  upon  the  old  terms.  An  assignee  of  a  land- 
lord's interest  has  the  same  right  against  the  tenant  and  his  assignee  in 
respect  of  agreements  contained  or  implied  in  the  contract  of  letting  as 
the  original  landlord  has.  The  old  law  as  to  fixtures  is  repealed,  and 
now  personal  chattels,  machinery,  etc.,  erected  by  the  tenant  at  his  own 
expense  may  be  removed,  if  this  can  be  done  without  injury  to  the 
freehold.  A  tenant  at  a  rack  holding  for  an  uncertain  period  is  entitled, 
in  lieu  of  emblements,  to  hold  the  lands  after  the  determination  of  his 
tenancy  until  "  the  last  gale  day  of  the  current  year."  Covenants  for 
good  title  and  quiet  enjoyment  are  implied  on  Ixjhalf  of  the  landlord  in 
every  lease,  unless  expressly  excepted,  and  on  the  part  of  the  tenant  to 
pay  the  rent  and  give  up  quiet  possession  on  the  determination  of  the 
tenancy.  If  part  of  a  holding  is  surrendered  to  a  landlord  his  rights 
are  preserved  as  to  the  remainder,  and  the  landlord  cannot  distrain  for 
rent  which  became  due  more  than  one  year  before  making  such  distress. 
In  actions  of  ejectment  for  non-payment  of  rent  one  year's  rent  must  be 
due.]  Deasy's  Act  is  a  general  Act  applying  not  only  to  agricultural 
holdings,  but  also  to  lettings  in  towns. 

The  Act  of  1870,  33  &  34  Vict.  c.  46,  is  the  earliest  of  the  Land  Law 
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Acts.  It  applies  to  agricultural  or  pastoral  holdings  with  certain 
exceptions :  mainly  those  reappearing  in  the  Act  of  1881,  and  which 
will  be  more  conveniently  dealt  with  under  that  statute.  The  Act  had 
three  principal  objects — (1)  To  secure  the  tenant  from  arbitrary  eviction 
by  compelling  the  landlord  to  pay  compensation  for  disturbance  accord- 
ing to  a  fixed  scale  (now  amended,  Act  of  1881,  s.  6);  (2)  to  secure  to 
the  tenant  the  benefit  of  his  improvements;  and  (3)  to  legalise  the 
usages  known  as  the  Ulster  custom,  and  analogous  usages  existing  in 
other  parts  of  Ireland.  The  tenant  may  claim  under  the  custom 
instead  of  under  the  "  disturbance "  and  "  improvements "  sections,  if 
more  beneficial  to  him.  The  essentials  of  the  Ulster  custom  are  the 
right  to  sell,  to  have  the  incoming  tenant,  if  there  be  no  reasonable 
objection  to  him,  recognised  by  the  landlord,  and  to  have  a  sum  of  money 
paid  for  the  interest  and  tenancy  transferred.  The  Ulster  custom  varies 
in  different  localities,  and  practically  it  may  be  described  as  the  usages 
shown  to  prevail  on  the  estate  {M'Elroij  v.  Brooke,  1885,  16  L.  K.  I.  46). 
The  provisions  of  the  Act  as  to  improvements  are  complicated,  and 
attained  considerable  importance  in  administering  the  Act  of  1881. 
Sec.  8  (9)  of  the  latter  Act  enacted  that,  in  fixing  fair  rents,  no  rent 
should  be  allowed  in  respect  of  improvements  made  by  the  tenant.  The 
Courts  held  that  the  statutes  being  in  pari  matcrid  the  tenant's  claim 
for  exemption  from  the  payment  of  rent  was  merely  correlative  to  a 
claim  for  compensation  under  the  Act  of  1870  (Adams  v.  Dunseath,  1882, 
10  L.  K.  I.  109).  The  Land  Act,  1896,  s.  1,  largely  alters  the  law  in 
favour  of  the  tenant,  as  regards  his  improvements,  in  respect  of  the  fixing 
of  fair  rents. 

The  Land  Act,  1881,  44  &  45  Vict.  c.  49,  adopted  the  principle  of  the 
"  three  F's,"  viz.,  fair  rent,  fixity  of  tenure,  and  free  sale.  Like  the  Act 
of  1870,  it  applies  to  agricultural  or  pastoral  holdings  only,  with  the 
exceptions  specified  in  sec.  58,  as  modified  by  the  Land  Act,  1896,  s.  5. 
In  order  to  enjoy  the  full  benefits  of  the  Act  the  tenancy  must  be  a 
present  tenancy.  Present  tenancies  are  those  existing  at  the  date  of  the 
passing  of  the  Act  (August  22,  1881)  or  tenancies  created  between  that 
date  and  January  1,  1883,  in  holdings  in  which  tenancies  existed  at  the 
date  of  the  passing  of  the  Act.  A  tenancy  created  after  August  22, 
1881,  where  there  was  no  tenancy  existing  on  that  day,  and  a  tenancy 
created  after  January  1, 1883,  whether  a  tenancy  was  previously  existing 
or  not,  is  a  future  tenancy.  Every  tenancy  to  which  the  Act  applies  is 
presumed  to  be  a  present  tenancy  (and  see  Land  Act,  1896,  s.  3).  The 
tenant  must  be  in  occupation  working  the  farm  with  a  view  to  profit. 
Middlemen  are  therefore  excluded,  as  are  also  tenants  who  have  sublet 
without  the  consent  of  the  landlord.  The  tenants  of  a  middleman  may, 
however,  have  a  fair  rent  fixed  as  against  him.  If  the  interest  of  the 
middleman  ceases  or  is  determined  by  eviction,  his  tenants  become 
tenants  of  the  superior  landlord  on  the  same  terms  (Land  Act,  1881, 
s.  16 ;  Land  Act,  1896,  s.  12).  Further,  if  the  rents  payable  by  his 
tenants  are  reduced  by  the  Courts  below  the  amount  payable  by  the 
middleman  to  the  superior  landlord,  he  may  surrender  (Land  Act,  1887, 
s.  8).  The  prohibition  of  subletting  was  very  stringent  in  the  Act  of 
1881,  but  the  penalties  attaching  to  subletting  without  consent  have 
been  somewhat  relaxed  by  the  later  statutes  (Land  Act,  1887,  s.  4; 
Land  Act,  1896,  ss.  7,  11). 

Leases,  when  the  Land  Act  of  1881  was  passed,  were  assumed  to  be 
^'  out  of  the  range  of  practical  politics."     The  21st  section  enacted  that 
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existing  leases  were  to  remain  in  force  as  if  the  Act  had  not  p«issed,  with 
a  proviso  that  with  regard  to  such  leases  as  should  expire  within  sixty 
years  after  the  passing  of  the  Act  the  leaseholders,  if  bond  fide  in 
occupation,  should  be  deemed  to  be  tenants  of  a  present  ordinary 
tenancy.  The  Land  Act,  1887,  s.  1,  enabled  leaseholders,  where  the 
unexpired  residue  of  the  term  does  not  exceed  ninety-nine  years,  count- 
ing from  the  date  of  the  passing  of  the  Land  Act  of  1881,  to  apply  to 
the  Court  to  be  deemed  present  tenants,  and  to  have  a  fair  rent  fixed. 
The  tenant  must,  however,  be  bond  fixle  in  occupation,  and  the  lease  must 
have  been  in  existence  on  August  22,  1881  (see  Mwjlan  v.  Finch,  1891, 
28  L.  R.  L  332,  595;  Wrirjht  and  Tittles  Contract,  1892,  29  L.  R.  I.  Ill, 
as  to  such  leases).  [A  tenant  is  deemed  in  bond  fide  occupation  of  his 
holding  within  the  meaning  of  the  Land  Law  Acts  notwithstanding  (a) 
that  any  dwelling-house  on  the  holding  not  being  the  dwelling  in  which 
the  tenant  for  the  time  being  resides,  and  not  having  been  erected  in 
breach  of  the  tenant's  contract  of  tenancy  or  of  a  statutory  condition,  is 
sublet  to  or  in  the  occupation  of  another  person,  and  such  subletting  is 
no  longer  a  breach  of  sec.  2  of  the  Land  Act  of  1881,  or  of  any  statutory 
condition ;  {b)  that  any  other  part  of  the  holding  is  otherwise  than  in 
breach  of  the  contract  of  tenancy  or  of  a  statutory  condition  sublet  to 
or  in  the  occupation  of  another  person,  if  not  less  than  seven-eighths 
of  the  value  of  the  holding  remains  in  the  bond  fide  occupation  of  the 
tenant,  and  if  the  subletting  was  made  prior  to  the  passing  of  the  Land 
Act,  1887,  or  was  substantially  in  substitution  for  such  a  letting.  A 
breach  may  be  waived  by  the  landlord,  and  the  Court  in  certain  cases  to 
which  the  above  provisions  do  not  apply  can  separate  the  sublet  portion 
from  the  rest  of  the  holding  and  fix  a  fair  rent  upon  the  remainder.] 

Under  the  Redemption  of  Rent  Act,  1891,  54  &  55  Vict.  c.  57,  lease- 
holders whose  leases  do  not  expire  within  the  period  defined  by  the 
Land  Act,  1887,  and  grantees  of  fee- farm  grants,  may  apply  to  redeem 
their  rents  under  the  Land  Purchase  Acts.  If  the  landlord  does  not 
consent,  the  lessee  or  grantee  may  be  deemed  to  l^e  a  present  tenant  and 
have  a  fair  rent  fixed.  The  Courts  held  that  rents  could  Ije  redeemed 
under  this  Act  only  where  the  relation  of  landlord  and  tenant  existed, 
e.f).  grantees  of  common  law  fee-farm  grants  made  before  January  1, 1861 
(beasy's  Act),  were  excluded  {Kelly  v.  Kattcy,  1893,  32  L  R.  I.  445). 
The  liind  Act,  1896,  s.  14,  enables  grantees  of  sucli  fee-farm  grants  to 
redeem  their  rents. 

The  holdings  specially  excepted  by  the  Land  Act,  1881,  s.  58  (as 
amended  by  the  Land  Act,  1896,  s.  5),  are — 

(1)  "  Residential  holdings,"  i.e.  where  the  main  object  of  the  letting 
was  for  a  residence,  and  not  with  a  view  to  profit  in  agriculture. 

(2)  Demesne  lands :  lands  forming  part  of  a  landlord's  demesne  and 
let  under  circumstances  showing  that  the  landlord  intended  to  resume 
possession  of  them. 

(3)  Home  farms,  viz.,  lettings  for  the  advantage  of,  and  to  be  used 
in  connection  with,  a  residence  and  not  for  profit. 

(4)  Town  parks,  i.e.  lettings  near  a  town  bearing  an  increased  value 
as  accommodation  land,  and  occupied  by  a  person  living  in  the  town.  A 
town  park  may,  however,  be  included  in  the  Acts  if  it  is  let  and  used  as 
an  ordinary  agricultural  or  pastoral  farm,  and  if  the  fixing  of  a  fair  rent 
upon  it  will  not  interfere  with  the  development  of  the  town  (I^nd  Act, 
1887,  s.  9 ;  Land  Act,  1896,  s.  6). 

(5)  Pasture  farms  of  the  rateable  value  of  upwards  of  £100;  and 
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pasture  farms  of  whatever  value  on  which  the  tenant  does  not  reside 
unless  they  are  used  immediately  in  connection  with  his  holding. 

(6)  Conacre  and  grazing  lettings,  labourers'  holdings,  lettings  for 
temporary  convenience  so  expressed  in  writing,  small  cottage  allotments 
and  glebe  lands.  Tenants  of  demesne  lands,  town  parks,  and  pasture 
farms  are  not,  however,  debarred  from  claiming  for  improvements  (Land 
Act,  1870,  s.  15). 

Assuming  the  holding  to  be  within  the  operation  of  the  Acts,  a 
judicial  rent  may  be  fixed  in  any  of  the  following  ways : — (1)  By  agree- 
ment filed  in  Court ;  (2)  by  application  to  the  Court ;  (3)  by  arbitration ; 
(4)  by  demand  of  an  increased  rent  acceded  to  by  tlie  tenant.  The 
fixing  of  the  judicial  or  fair  rent  creates  a  statutory  term  of  fifteen 
years  during  which  the  rent  cannot  be  increased,  and  the  tenant  obtains 
in  a  certain  degree  fixity  of  tenure.  He  cannot  be  evicted  save  for 
breach  of  one  of  the  six  statutory  conditions.  These  are  that  the 
tenant  shall  pay  his  rent,  shall  not  commit  persistent  waste,  sublet, 
become  bankrupt,  obstruct  the  landlord  in  the  exercise  of  certain 
specified  rights,  or  open  a  public-house  without  his  landlord's  consent 
(Land  Act,  1881,  s.  5).  If  a  tenant  is  evicted  for  breach  of  one  of  the 
statutory  conditions,  he  forfeits  all  claim  to  compensation  for  disturb- 
ance. He  may,  however,  sell  his  interest,  but  the  holding  is  penalised 
in  the  hands  of  the  purchaser,  as  a  fair  rent  cannot  be  fixed  upon  it.  In 
effect  it  becomes  a  future  tenancy. 

The  tenant  may  sell,  but  he  must  first  give  notice  to  his  landlord, 
who  has  a  right  of  pre-emption.  If  they  cannot  agree  upon  the  price, 
the  Court  will  fix  it.  If  the  landlord  does  not  wish  to  exercise  his  right 
of  pre-emption,  the  tenant  may  sell  for  the  best  price  he  can  get.  The 
landlord  may  object  to  the  purchaser  on  reasonable  grounds,  and  any 
claims  of  the  landlord  form  a  charge  upon  the  purchase-money  (Land 
Act,  1881,  s.  1). 

A  tenant,  the  aggregate  of  whose  holdings  amounts  to  £150  in 
annual  value,  may  contract  himself  out  of  the  Acts.  Any  tenant  may 
exclude  the  operation  of  the  Acts  by  the  acceptance  of  a  "  judicial  lease," 
or  by  agreeing  that  his  tenancy  shall  become  a  "fixed  tenancy."  A 
"judicial  lease  "  is  a  lease  for  a  term  of  not  less  than  thirty-one  years 
on  terms  agreed  upon  and  sanctioned  by  the  Court.  A  fixed  tenancy 
is  subject  to  such  terms  as  may  be  agreed  upon.  The  rent,  however, 
must  be  a  fee- farm  rent,  subject  to  revaluation  at  certain  periods  not 
less  than  fifteen  years,  and  the  tenant  shall  be  liable  to  eviction  only 
for  breach  of  one  of  the  statutory  conditions. 

[The  Town  Tenants  (Ireland)  Act,  1906,  6  Ed.  vii.  c.  54,  has  extended 
the  principles  of  the  Land  Acts  of  1870  and  1881  with  respect  to  com- 
pensation for  improvements  and  disturbance  to  houses,  shops,  and  other 
buildings  situate  in  urban  districts,  towns,  or  villages.  A  tenant  on 
quitting  his  holding  may  claim  compensation  in  respect  of  all  improve- 
ments made  by  him  or  his  predecessors  in  title  which  add  to  the  letting 
value  of  the  holding  (s.  1),  to  be  determined  in  case  of  dispute  by  the 
Court,  which  is  the  County  Court.  If  a  landlord,  without  good  and 
sufficient  cause,  terminates  or  refuses  to  grant  a  renewal  of  the  tenancy, 
or  demands  an  increase  of  rent  in  respect  of  improvements  made  by  the 
tenant,  the  tenant  may  claim  compensation  for  disturbance  (s.  5).  This 
section  only  applies  to  houses,  shops,  and  other  buildings  occupied 
wholly  or  to  a  substantial  extent  for  trade  or  business  purposes,  held 
(a)  under  tenancies  from  year  to  year  created  after  the  passing  of  the 
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Act ;  (b)  under  leases  made  after  the  passing  of  the  Act  for  terms  of 
less  than  thirty-one  years,  or  for  life  or  lives ;  or  (c)  under  contracts  of 
tenancy  existing  at  the  passing  of  the  Act  when  the  rent  is  under  £100 
per  annum.  In  order  that  a  tenant  may  claim  for  improvements  made 
after  the  passing  of  the  Act,  he  must  have  given  his  landlord  notice  of 
his  intention  to  make  the  improvement,  and  if  the  landlord  does  not 
object  within  three  months  or  proceed  to  execute  the  improvement, 
the  tenant  may  do  so  himself.  If  the  landlord  serves  notice  of  objection 
the  tenant  can  apply  to  the  Court  to  sanction  the  proposed  improve- 
ment, and  upon  obtaining  such  sanction  may  proceed  as  if  there  had 
been  no  objection.  An  appeal  is  given  from  the  County  Court  to  the 
judge  of  assize  or  to  the  Court  of  Appeal  (s.  11).] 

[Clierry's  LaTid  Acts,  3rd.  ed,,  1902;  Cherry  and  Maxwell's  Land 
Ad,  1903 ;  De  Moleyn's  Landcnoners  Guule ;  Greer's  Land  Cases ; 
MacDevitt's  Ijind  Cases;  Report  of  the  Select  Committee  on  Irish 
Land  Acts,  1894,  in  particular  the  evidence  of  Lord  Justice  Fitzgibbon  ; 
Furlong's  Landlord  and  Tenant ;  Clery  and  Kennedy's  Town  Tenants 
Act.] 

[Lunacy. — The  exercise  of  the  prerogative  jurisdiction  in  lunacy  is 
regulated  in  Ireland  by  statutes  corresponding  to  the  English  statutes, 
but  differs  somewhat  in  scope  and  practice.  The  jurisdiction  is  exer- 
cised by  the  Lord  Chancellor  alone,  except  in  cases  within  sec.  16  of 
the  Lunacy  Regulation  (Ireland)  Act,  1871,  which  enables  the  Lord 
Chancellor,  when  a  lunacy  inquiry  has  to  be  sped  before  a  jur}',  to 
send  the  issue  to  a  Commom  Law  Court,  or,  since  the  Judicature  Act, 
to  any  Division  of  the  High  Court.  The  jurisdiction  in  lunacy  is  regu- 
lated by  the  Lunacy  Regulation  (Ireland)  Act,  1871,  34  Vict.  c.  22,  and 
the  General  Oi-ders  in  Lunacy  of  June  27,  1879,  November  18,  1881, 
March  6, 1882,  and  February  1, 1885,  made  thereunder.  The  Lunacy  Act, 
1890,  53  &  54  Vict  c.  5,  does  not  apply  to  Ireland  except  where  other- 
wise expressly  provided  Sec.  88  deals  with  the  escape  of  a  lunatic 
under  lawful  authority  in  Ireland  into  Scotland  or  England ;  sec.  107 
with  the  transmission  of  a  writ  of  inquisition  or  sujxjrsedeas  to  England ; 
sec.  131,  subs.  (1)  extends  the.jurisdiction  under  the  Lunacy  Regulation 
(Ireland)  Act,  1871,  where  a  lunatic  is  so  found  by  inquisition,  to 
personal  property  in  England  under  £2000  estimated  value,  or  £100 
annual  income;  and  subs.  (4)  extends  the  jurisdiction  to  personal 
property  in  England  where  the  total  property  does  not  exceed  this 
amount,  without  any  inquisition  or  inquiry,  which  covers  cases  in  wliich 
the  Lord  Chancellor  has  power  to  make  orders  as  to  property  without 
any  inquiry,  under  sec.  68  of  the  Irish  Act 

Sec.  131,  subs.  (2),  provides  for  cases  where  a  lunatic  so  found  in 
Ireland  has  property  in  Scotland. 

The  Trustee  Acts,  1850  and  1852  (13  &  14  Vict  c.  60,  and  15  &  16 
Vict.  c.  55),  and  the  Merchant  Shipping  Act  Amendment  Act,  1855, 
18  &  19  Vict  c.  91,  have  been  finally  repealed  by  the  Trustee  Act,  1893, 
56  &  57  Vict.  c.  53,  except  in  so  far  as  they  relate  to  lunacy  jurisdiction  in 
Ireland,  and  as  the  High  Court  has  no  jurisdiction  under  the  Trustee 
Act,  1893,  to  deal  with  the  property  of  a  lunatic,  recourse  must  be  had 
to  the  lunacy  jurisdiction  as  exercised  under  the  Trustee  Acts  of  1850  and 
1852,  or  the  Merchant  Shipping  Act  Amendment  Act  1855,  when  orders 
dealing  with  the  estate  of  a  lunatic  are  required  (see  Be  Supples  Trusts, 
1902,  37  I.  L.  T.  R  11).  This  may  give  rise  to  some  difficulty  when  the 
lunatic  has  property  in  England  which  is  outside  the  jurisdiction  con- 
VOL.  vii.  30 
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f erred  upon  the  Irish  Lord  Chancellor  by  sec.  131  of  the  Lunacy  Act  of 
1890. 

A  County  Court  judge  has  all  the  jurisdiction  of  the  Lord  Chancellor 
in  Lunacy  under  the  County  Court  Jurisdiction  in  Lunacy  (Ireland)  Act, 
1880,  when  the  alleged  lunatic  resides  within  his  jurisdiction  and  the 
nett  estimated  value  of  the  property  does  not  exceed  £700  in  respect 
of  the  corpus,  or  £50  per  annum  in  respect  of  income.  Eules  of  the 
1st  November  1881  were  made  regulating  the  practice  under  this  Act. 
Under  the  Local  Government  Act,  1898,  county  asylums  are  now 
vested  in  the  county  councils,  and  the  statutes  in  force  relating  thereto 
will  be  found  in  the  first  schedule  to  Part  II.  of  that  Act. 

[Authorities. — Abraham  on  Lunacy;  Colles  on  Lunacy;  Osborne's 
County  Court  Practice  in  Equity  ;  and  Vanston's  Local  Government,  vols.  i. 
and  ii.] 

Matrimonial. — The  law  relating  to  matrimonial  causes  and  matters 
is  administered  in  Ireland  under  the  Matrimonial  Causes  and  Marriage 
Law  (Ireland)  Amendment  Act,  1870,  and  is  practically  the  same  as 
the  English  law  before  the  Matrimonial  Causes  Act,  1857.  The  Irish 
Act  of  1870  transferred  the  jurisdiction  exercised  by  the  Ecclesiastical 
Courts  prior  to  the  disestablishment  of  the  Church  of  Ireland,  to  a  Court 
for  matrimonial  causes  and  matters,  and  assigned  the  business  to  the 
judge  of  the  Court  of  Probate.  Under  the  Judicature  (Ireland)  Act, 
1877,  this  jurisdiction  is  now  vested  in  the  Supreme  Court  of  Judicature 
and  exercised  by  the  probate  and  matrimonial  judge.  The  Matrimonial 
Causes  Act,  1857,  20  &  21  Vict.  c.  85,  does  not  apply  to  Ireland,  and 
the  matrimonial  judge  has  only  the  same  ju.risdiction  as  the  old  Ecclesi- 
astical Courts.  A  petitioner  in  Ireland  cannot,  therefore,  obtain  a 
divorce  d  vinculo  but  only  a  divorce  d  mensa  et  thoro,  which  is  granted 
for  adultery,  cruelty,  or  unnatural  practices.  A  petitioner  may,  how- 
ever, institute  a  suit  for  nullity  of  marriage  in  the  following  cases : — 
Impuberty.  When  the  parties  are  within  the  prohibited  degrees  (5  &  6 
Will.  IV.  c.  54).  When  one  party  has  been  previously  married  and  the 
former  husband  or  wife  is  still  alive.  When  the  parties  are  incapable 
of  contracting,  as  in  the  event  of  one  being  a  lunatic.  For  non-com- 
pliance with  the  marriage  laws.  When  the  marriage  has  been  fraudu- 
lently procured.     Impotency. 

In  order  to  obtain  a  divorce  d  vinculo  the  petitioner  must  promote 
a  bill  in  the  House  of  Lords  to  dissolve  the  marriage  and  allow  the 
petitioner  to  marry  again,  which  bill  must  be  founded  upon  a  divorce 
d  mensa  et  thoro  obtained  in  Ireland. 

Since  the  English  Divorce  Act,  1857,  whatever  would  justify  a 
divorce  and  afibrd  a  legal  ground  for  it  according  to  that  Act,  where 
the  Act  prevails,  will  afford  sufficient  grounds  for  an  application  to 
the  legislature  to  grant  a  divorce  in  that  part  of  the  United  Kingdom 
where  the  Act  does  not  itself  operate  (^jer  Lord  Herschell  in  Westropps 
Bill,  1886, 11  App.  Cas.  299).  Where,  therefore,  a  petition  is  presented 
to  the  House  of  Lords  for  a  divorce  d  vinculo,  a  wife  must  prove  her 
husband's  adultery,  combined  with  cruelty,  and  a  husband  must  prove 
his  wife's  adultery,  and  must  make  his  wife's  paramour  a  party  by 
instituting  proceedings  against  him  in  Ireland  for  criminal  conversation, 
where  such  action  is  possible.  It  is,  however,  suflficient  excuse  for 
failure  to  bring  such  action  to  show  that  the  adulterer  is  not  within  the 
jurisdiction;  but  see  Order  11,  r.  1  (i.)  of  the  Eules  of  the  Supreme 
Court  (Ireland),  1905,  by  which  service  out  of  the  jurisdiction  of  a  writ 
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of  summons,  or  notice  in  lieu  thereof,  may  be  allowed  by  the  Court  or  a 
judge,  when  the  action  is  for  criminal  conversation  committed  within 
His  Majesty's  dominions,  brought  by  a  plaintiff  domiciled  within  the 
jurisdiction.  Damages  need  not  be  recovered  in  the  action,  and  it  is 
not  necessary  in  all  cases  that  the  petitioner  should  get  a  verdict,  as  the 
evidence  against  the  wife  may  not  be  evidence  against  her  paramour 
{Lovmden's  Casey  48  H.  L  J.  153). 

[^Authorities. — The  Law  and  Practice  of  the  Court  for  Matrimonial 
Causes  and  Matters,  by  W.  H.  Kisbey,  1871 ;  Divorce  Bills  in  the  Imperial 
Parliament,  by  James  Roberts,  1906;  TJie  Ecclesiastical  Law,  9th  ed.,  p. 
433  a  a  a  g^  seq.,  by  Richard  Burn,  1842.]  ] 

Peerage. — The  Irish  peerage  closely  resembled  the  peerage  of  Eng- 
land and  the  procedure  and  orders  of  the  Irish  House  of  Lords  prior  to 
the  Act  of  Union  followed  those  observed  in  England.  Peers  in  Ireland 
could,  however,  not  only  vote  by  proxy  but  also  protest  by  proxy. 
Peers  were  tried  before  the  House  of  Lords  for  treasons  and  felonies. 
Instances  of  such  trials  were  that  of  Viscount  Neterville  in  1743,  and 
that  of  Lord  Santry  near  the  same  period.  The  latter  was  tried  in 
the  Court  of  the  Lord  High  Steward.  In  1773  the  provisions  of  the 
Treasons  Act  (7  Will,  in,  c.  3)  as  to  summoning  all  the  peers  to  the 
Court  of  the  Lord  High  Steward  in  cases  of  treason  were  extended  to 
Ireland.  In  1641  Bishop  Bramhall,  Sir  Richard  Bolton,  and  others 
were  impeached  by  the  Irish  House  of  Commons  before  the  Irish  House 
of  Lords.  Appeals  from  the  Irish  Courts  were  also  heard  by  the  Irish 
House  of  Ix)rd8,  but  the  English  House  of  Lords  also  claimed  juris- 
diction to  hear  appeals  from  Ireland.  On  one  occasion  an  appeal  was 
carried  to  both  Houses,  and  the  judgments  disagreed  The  Irish  judges 
declared  that  the  decision  of  the  House  of  Lords  in  Ireland  must  prevaQ 
{Anneslei/  v.  Sherlock,  1719,  Macqueen,  App.  v. ;  Lecky's  England,  ii.  419). 
The  Statute  6  Geo.  I.  c.  5,  was  passed  by  the  English  Parliament  declaring 
that  the  English  House  of  Lords  was  the  ultimate  tribunal  for  Irish 
suits.  This  Act  was  repealed  by  22  Geo.  in.  c.  53,  and,  in  order  to 
remove  the  doubts  set  up  by  the  repealing  statute,  the  23  G^o.  in.  c.  28, 
expressly  declared  that  no  appeal  or  writ  of  error  from  any  Court  in 
Ireland  should  for  the  future  be  brought  into  any  Court  in  England. 
Thenceforth,  till  the  Act  of  Union,  the  right  of  hearing  appeals  vested 
solely  in  the  Irish  House  of  Lords. 

By  the  Act  of  Union  Ireland  was  to  be  represented  in  the  Imperial 
Parliament  by  four  spiritual  and  twenty-eight  temporal  peers.  Irish 
non-representative  peers  may  sit  in  the  House  of  Commons  for  any  con- 
stituency in  Great  Britain,  but  not  in  Ireland.  While  so  serving,  an 
Irish  peer  cannot  be  elected  a  representative  peer,  and  loses  his  privilege 
of  peerage.  As  often  as  three  peerages  become  extinct  one  may  be 
created.  The  number  must  always  be  kept  up  to  one  hundred  over  and 
above  such  as  become  hereditary  peers  of  the  United  Kingdom.  The 
Irish  peers  enjoy  all  the  privileges  of  peers  as  fully  as  the  peers  of 
Great  Britain,  except  those  depending  on  sitting  in  the  House  of  Lords ; 
and  the  lords  of  Parliament  on  the  part  of  Ireland  have  the  same 
privileges  as  those  of  Great  Britain.  The  representative  peers  for 
Ireland  (unlike  the  Scotch  elective  peers)  sit  for  life.  They  are  elected 
in  the  manner  prescribed  by  the  Act  of  Union,  as  amended  by  20  &  21 
Vict.  c.  33,  and  45  &  46  Vict.  c.  26.  The  Lord  Chancellor,  on  receiving 
a  certificate  from  two  temporal  peers  certifying  the  decease  of  a  repre- 
sentative peer,  directs  a  writ  under  the  Great  Seal  to  be  issued  to  the 
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Lord  Chancellor  of  Ireland.  The  Clerk  of  the  Crown  and  Hanaper  then 
causes  writs  to  be  issued  to  every  peer  of  Ireland.  Notice  must  be 
published  in  the  London  and  Dublin  Gazettes  of  the  issuing  of  such 
writs.  Within  thirty  days  of  the  teste  of  the  writ,  the  votes  must  be 
returned  to  the  Clerk  of  the  Crown  and  Hanaper.  The  votes  are  in 
duplicate ;  one  part  is  retained  in  the  Crown  Office  in  Ireland,  and  the 
other  certified  to  the  Clerk  of  Parliament.  The  peers,  before  voting, 
must  take  the  oath  of  allegiance,  and  a  certificate  must  be  annexed  to 
the  writ  that  the  oath  was  duly  taken.  As  to  the  persons  before  whom 
the  oath  may  be  taken,  see  the  statutes  cited,  supra. 

The  Irish  Church  Act,  1869,  32  &  33  Vict.  c.  42,  s.  13,  deprived 
the  bishops  of  the  right  to  sit  in  the  House  of  Lords.  The  bishops  sat 
according  to  a  rotation  fixed  by  the  Irish  Act  of  Union. 

Railways. — See  Railways  ;  see  also  Tramway  (Ireland)  Acts,  1860- 
1891 ;  for  Light  Eailways,  Ireland,  52  &  53  Vict.  c.  66. 

Begistration. — There  are  two  systems  of  registration  affecting  land : 
one  of  assurances,  the  other  of  title.  Registration  of  deeds  and  assur- 
ances, as  distinguished  from  registration  of  title,  is  governed  by  the 
Statute  6  Anne,  c.  2  (Ir.).  This  statute  established  one  public  office- 
(the  Registry  of  Deeds)  for  registering  deeds,  conveyances,  and  wills 
affecting  land.  Registration  is  voluntary ;  "  at  the  election  of  the  party 
or  parties  concerned."  Every  conveyance,  a  memorial  of  which  ha& 
been  registered,  shall  be  effectual  according  to  the  priority  of  time- 
of  registration,  according  to  the  right,  title,  and  interest  of  the  party 
conveying,  against  every  other  deed  affecting  the  lands  comprised  in 
the  memorial  (s.  4).  Every  conveyance  not  registered  of  any  lands 
comprised  in  a  deed  of  which  a  memorial  has  been  registered  is  deemed 
fraudulent  and  void  against  a  deed  so  registered,  and  also  against  judg- 
ment creditors.  The  memorial,  which  must  be  on  [parchment,  ought  to 
contain  the  date  of  the  conveyance,  the  names  and  additions  of  all 
parties  and  witnesses  (in  the  body  of  the  memorial),  and  the  local 
description  of  the  lands  (s.  7).  The  county  and  barony,  or  town  and 
parish,  must  be  stated  (2  &  3  "Will.  iv.  c.  87,  s.  29 ;  but  see  Gardiner  v.. 
Blessington,  1850,  1  I.  Ch.  R.  79,  85).  In  practice  the  memorial  states 
the  contents  of  the  deed  more  fully,  e.g.  the  consideration  is  set  forth.. 
There  is  some  advantage  in  doing  so,  as  the  memorial  may  become 
secondary  evidence.  A  variance  between  the  deed  and  the  memorial 
in  particulars  declared  to  be  essential  renders  the  registration  invalid 
(and  see  Butler  v.  Gilhert,  1890,  25  L.  R.  I.  230). 

When  the  memorial  omits  any  additional  charge  contained  in  the- 
deed  the  registration  is  invalid  {Maenamara  v.  Darcy,  1891,  27  L.  R.  I. 
414).  Clerical  errors  will  not  avoid  the  registration  unless  they  are 
calculated  to  mislead  {Slater  v.  S.,  1866,  16  I.  Ch.  R.  480).  The  result 
of  the  cases  is  that  any  variance  which  would  mislead  an  innocent 
purchaser  is  fatal.  The  memorial  in  the  case  of  deeds  and  convey- 
ances must  be  under  the  hand  and  seal  of  some  or  one  of  the  grantors, 
or  grantees,  and  attested  by  two  witnesses,  one  of  whom  must  be  one  of 
the  witnesses  to  the  execution  of  the  deed.  A  deed  cannot  be  registered 
unless  one  of  the  witnesses  to  the  deed  can  be  obtained  as  a  witness  to- 
the  memorial.  The  memorial  of  wills  is  prepared  in  a  different  manner, 
but  wills  are  seldom  registered,  as  the  fifth  section,  making  unregistered 
deeds  and  conveyances  fraudulent,  is  silent  as  to  wills.  The  witness  to 
the  execution  of  the  memorial  and  of  the  deed — "  the  double  witness  " — 
must  prove  by  affidavit  the  signing  and  sealing  of  the  memorial,  and  the 
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execution  of  the  conveyance  mentioned  in  the  memorial.  When  the 
lands  are  situate  in  County  Dublin,  the  affidavit  must  be,  in  other  cases 
it  may  be,  made  before  the  registrar.  When  the  lands  are  situate 
elsewhere  in  Ireland,  the  affidavit  may  be  made  before  a  commissioner. 
As  to  deeds  affecting  lands  in  Ireland  executed  in  Great  Britain, 
see  3  Geo.  iv.  c.  116;  executed  in  the  colonies  or  places  out  of  His 
Majesty's  dominions,  see  16  &  17  Vict.  c.  78;  30  &  31  Vict.  c.  44. 
For  form  of  memorials  when  more  instruments  than  one  are  used  for 
perfecting  the  conveyance,  see  6  Anne,  c.  2,  s.  15.  It  is  the  execution 
by  the  grantor  which  ought  to  be  attested.  Registration  of  a  mortgage 
upon  an  affidavit  verifying  execution  by  the  mortgagee  only  is  defective 
(In  re  Hurley,  1894,  1  I.  K.  488 ;  StepJiens  Estaic,  1875, 1.  R.  10  Eq.  282 ; 
Hennick  v.  Arrmtrmuj,  1819,  1  Hud.  &  B.  727). 

The  instruments  capable  of  registration  are  deeds,  conveyances,  and 
wills  affecting  land  in  Ireland.  Leases  not  exceeding  twenty-one  years, 
where  possession  goes  with  the  lease,  do  not  lose  priority  by  non- 
registration (s.  14),  In  practice  such  leases  are  registered,  as  they 
may  gain  priority  by  registration  (TalbiU  v.  Gidnmrtin,  1850,  3  I.  Jur. 
171).  With  this  exception,  all  other  conveyances  affecting  lands, 
whether  voluntary  or  for  value,  legal  or  equitable,  assignments  of 
money  charged  on  lands,  and  annuities  payable  out  of  rents,  ought  to 
be  registered.  Writings  not  under  seal  may  l)e  registered  {In  re 
HnmUton,  1859,  9  I.  Ch.  512).  But  there  must  be  some  dealing 
with  land  coming  within  the  description  "  deed,  will,  or  conveyance.  * 
Assignments  by  operation  of  law  cannot  be  registered,  nor  sherifTs 
assignment  under  fi.fa.,  nor  solicitor's  lien,  nor  equitable  mortgage  by 
deposit  of  title-deeds,  without  any  memorandum  {In  re  Burke's  JSstaie, 
infra).     Charging  orders  and  vesting  orders  may  1^  registered. 

Registration  is  usually  effected  by  the  grantee,  but  any  person 
having  sufficient  interest,  e.g.  an  assignee,  a  partial  assignee,  or  personal 
representative  of  grantee,  may  register  {Murphtj  v.  Lender,  1841, 4  I.  L  R 
139,  142;  and  8  Geo.  l.  c.  15  (Ir.)).  The  assignee  cannot  gain  priority 
by  registering  merely  the  assignment  to  himself,  but  may  probably  gain 
priority  by  registration  of  the  conveyance  to  his  assignor. 

An  unregistered  deed  is  only  avoided  in  favour  of  purchasers.  It 
may  be  good  as  against  the  grantor  or  his  assignees  in  bankruptcy, 
so  far  as  it  does  not  interfere  with  interests  created  by  a  registered 
instrument. 

Registration  does  not  give  any  additional  validity  to  a  deed,  e.g.  it 
did  not,  prior  to  the  Voluntary  Conveyances  Act,  1893,  give  priority 
to  a  voluntary  conveyance  over  an  unregistered  deed  for  value. 

As  to  the  duty  of  trustees  to  raster,  see  Macnamara  v.  Carey^ 
I.  R.  1  Eq.  9). 

Provision  has  l)een  made  for  entering  a  memorandum  of  satisfaction 
of  mortgages  (8  Anne,  c.  10,  s.  3). 

Priorities  under  Registry  Acts. — A  registered  deed  takes  priority  over  a 
prior  unregistered  instrument  affecting  the  same  lands  irrespective  of  their 
dates.  The  question  of  legal  or  equitable  estate  is  immaterial ;  as  is  also 
the  question  whether  the  conveyances  were  made  by  the  same  grantor, 
provided  there  is  no  defect  in  the  title  of  the  grantor  other  than  that 
arising  from  the  existence  of  the  prior  unregistered  instrument  (  Warlmrton 
V.  Me,  1824.  Smi.  &  Bat.  134  K.  B. ;  1828,  1  Hud.  &  B.  Ex.  Ch.;  1832,  2 
Dow  &  C.  480;  6  Bli.  N.  S.  1  H.  L.).  Registration  gives  no  priority  where 
the  title  of  the  grantor  in  the  registered  conveyance  is  bad  {G Connor  v. 
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Stephens,  1862, 13 1.  C.  L.  63).  Eegistration  gave,  prior  to  1893,  no  priority 
to  a  voluntary  conveyance,  while  volunteers  only  claimed  under  it  (In  re 
Flood,  1861,  13  I.  Ch.  312;  In  re  M'Bonagh's  Estate,  1879,  13  I.  L.  T.  E. 
170).  Eegistered  conveyances  inter  se  rank  strictly  by  date  of  registration. 
A  party  effected  with  actual  notice  cannot  in  equity  rely  on  his  statutory 
priority.  An  equitable  mortgagee  by  deposit  of  title-deeds,  accompanied 
by  a  memorandum,  will  be  postponed  if  the  memorandum  is  not  registered 
{Agra  Bank  v.  Barry,  1874,  L.  E.  7  H.  L.  135).  8eeus  if  there  be  a  bare 
deposit  of  title-deeds,  inasmuch  as  there  is  no  instrument  capable  of  regis- 
tration {In  re  Burke's  Estate,  1881,  7  L.  E.  I.  57 ;  9  L.  E.  I.  24).  Eegistra- 
tion gives  priority,  but  does  not  amount  to  notice.  Tacking  has  no 
application  to  registered  instruments. 

[Searches. — Upon  the  sale  mortgage  or  other  dealing  with  land  the 
Eegistry  of  Deeds  is  always  resorted  to  for  the  purpose  of  ascertaining 
whether  there  are  any  acts  disclosed  upon  the  register  which  are  not  dis- 
closed upon  the  abstract  delivered,  or  which  are  inconsistent  with  the 
abstract.  The  search  should  be  made  against  every  person  who  appears 
by  the  abstract  to  have  been  seised  or  possessed  during  the  period  for 
which  title  is  deduced  of  any  estate  or  interest  in  the  lands,  either 
beneficially  or  as  a  trustee  for  others,  provided  the  interest  is  one  which 
may  be  still  subsisting  in  such  person,  his  assignee,  or  real  or  personal 
representatives,  and  is  within  the  provisions  of  the  Eegistry  Acts.  The  Act 
of  Anne  does  not  extend  to  cases  in  which  a  settlor  purports  to  charge  lands 
over  which  he  may  subsequently  acquire  a  disposing  power,  and  therefore 
a  search  from  the  accrual  of  the  title  of  the  person  searched  against  is 
sufficient  {Cleary  v.  Fitzgerald,  1881,  7  L.  E.  I.  241),  and  may  terminate 
at  the  date  of  the  valid  registration  of  a  conveyance  of  the  same  interest 
by  the  person  searched  against  or  any  person  deriving  under  the  person 
searched  against  by  mortgage,  descent,  devise,  succession,  probate,  adminis- 
tration or  survivorship,  or  other  means  incapable  of  registration  (  War- 
lurton  V.  Ivie,  1824,  S.  &  B.  134  K.  B.;  1828,  1  H.  &  B.  623  Ex.  Ch.); 
but  not  at  the  date  of  the  registration  of  a  conveyance  by  a  person 
claiming  under  the  person  searched  against  by  an  unregistered  but 
registerable  deed  (see  Madden  on  Eegistration,  2nd  ed.,  chap,  ii.),  or  at 
the  death  of  the  person  searched  against,  since  the  conveyance  may  be 
registered  after  the  death  of  the  grantor,  provided  a  witness  to  it  is 
living.  The  search  should  extend  to  the  date  of  the  registration  of  the 
new  conveyance.  The  Eegistry  Acts  extend  to  incorporeal  hereditaments 
{Doioning  v.  Low,  1884,  13  L.  E.  I.  553),  but  leases  for  twenty-one  years 
coupled  with  possession  are  excepted  by  6  Anne  c.  2,  s.  14.  Searches  can 
be  made  either  in  the  Index  of  Names  or  the  Index  of  Lands,  or  both, 
and  are  carried  out  in  three  ways : — 

(a)  A  personal  or  hand  search  (2  &  3  Wm.  iv.  c.  87,  s.  8),  which  is 
merely  a  private  search,  the  value  of  which  depends  solely  upon  the 
accuracy  and  responsibility  of  the  searcher.  These  hand  searches  are 
usually  conducted  by  professional  searchers. 

(h)  A  common  search  (2  &  3  Wm.  iv.  c.  87,  s.  8),  which  is  conducted 
officially  by  one  of  the  clerks  in  the  Eegistry  Office,  and  is  signed  by  him 
and  initialled  by  the  assistant-registrar.  A  common  search  may  be 
limited  to  the  Index  of  Names  or  to  the  Index  of  Lands. 

(c)  A  negative  search  (2  &  3  Wm.  iv.  c.  87,  ss.  22-27)  carried  out 
officially  by  two  clerks,  one  of  whom  searches  in  the  Index  of  Names  and 
the  other  in  the  Index  of  Lands.  The  person  requiring  a  negative  search 
receives  a  certificate  of  its  execution,  which  is  evidence  against  the  registrar 
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and  the  assistant-registrar  who  may  have  signed  it,  and  they  are  liable  in 
damages  and  full  costs  to  the  party  aggrieved  or  injured  by  any  fraud, 
collusion,  or  neglect  in  making  such  search  (2  &  3  Wm.  iv.  c.  87,  s,  26). 
Unless  this  search  is  limited  to  the  Index  of  Names  the  search  will  be 
made  on  the  Land  Index  as  well  {Wrensfordly  v.  OCcmndl,  10  Ir.  Jur. 
N.  S.  317 ;  11  Ir.  Jur.  N.  S.  325  Ex.  Ch.).  In  searching  for  Acts  relating 
to  annuities,  rents,  tithes,  or  tithe-rent  charges,  rights  of  way,  etc.,  and 
other  incorporeal  hereditaments,  the  search  will  include  all  unexcepted 
Acts,  and  in  order  to  limit  the  extent  of  the  search  as  many  Acts  as 
possible  should  be  excepted. 

A  purchaser  is  entitled,  in  the  absence  of  an  express  stipulation  to 
the  contrary,  to  a  negative  search  in  the  Index  of  Names  and  the  Index 
of  Lands  {LaTigford  v.  Mahonij,  3  I.  &  L.  109)  at  the  expense  of  the  vendor, 
notwithstanding  sec.  3  (6)  of  the  Conveyancing  and  Law  of  Property  Act, 
1881  {In  re  Murray  and  Hegartys  Cantract,  1885,  15  L  R.  Ir.,  at  p.  512), 
but  the  practice  of  limiting  searches  to  the  Index  of  Names  is  generally 
followed. 

In  all  conveyances  of  lands  a  search  must  also  be  made  in  the  Registry 
of  Judgments  extending  over  the  five  years  immediately  preceding  the 
execution  of  the  purchase  deed  for  judgments,  which  includes  Civil  bill 
decrees  for  poor-rates  which  rank  as  judgments  under  12  &  13  Vict.  c. 
104, 88. 17  and  18,  revivals,  rules,  and  ordere  entered  up  prior  to  1850,  the 
Judgment  Mortgage  Act,  13  &  14  Vict.  c.  29,  ss.  3  and  4,  having  preserved 
their  priority  as  charges  upon  land  subject  to  registration  every  five  years. 
Crown  bonds,  recognisances,  judgments  at  the  suit  of  the  Crown,  statutes, 
inquisitions  and  acceptances  of  office  (34  &  35  Vict.  c.  72),  and  lis  pendens 
(13  &  14  Vict.  c.  29,  8.  5),  are  subject  to  registration  every  five  years  in 
the  Registry  of  Judgments,  and  the  five  years'  search  must  also  extend 
to  them.  Judgments,  revivals,  rules,  and  orders,  if  entered  up  or  made 
since  1850,  do  not  affect  land  unless  registered  as  a  judgment  mortgage, 
and  if  entered  up  or  made  prior  to  1850  do  not  affect  land  acquired  by 
the  debtor  since  1850  (13  &  14  Vict.  c.  29,  s.  2).  An  old  judgment,  etc., 
only  loses  its  priority  as  against  subsequent  purchasers  by  failure  to 
register  within  the  five  years  {Bcavan  v.  £arl  of  Oxford,  6  De  G.,  M.  &  G. 
492  (decided  upon  a  corresponding  English  statute)),  and  can  be  regis- 
tered again  notwithstanding  the  temporary  lapse,  and  will  then  be  good 
as  against  mortgagees,  purcliasers,  and  creditors  subsequent  to  the 
re-registration.  A  search,  therefore,  covering  the  five  years  immediately 
preceding  the  date  of  the  transfer  of  a  mortgage  will  not  show  the 
judgments,  etc.,  affecting  the  land  in  priority  to  the  mortgage  as  at  the 
time  the  mortgage  was  made,  the  judgment,  etc.,  appearing  on  such 
search  might  not  have  been  in  a  position  to  claim  priority  not  having 
been  duly  re-registered.  A  search  upon  such  transfer  must  be  over  the 
five  years  immediately  preceding  the  execution  of  the  mortgage. 

On  the  sale  of  a  chattel  real  a  search  must  be  made  in  the  office 
of  the  High  Sheriff  of  the  county  in  which  the  lands  are  situated  for  any 
writs  of  execution  in  his  hands,  eis  such  lands  are  still  liable  to  be  taken 
in  execution  under  Ajl.fa.  (13  &  14  Vict.  c.  29,  s.  10),  and  are  bound  by 
the  writ  from  the  date  of  its  lodgment  in  the  sherifi's  office  (7  Wm.  III. 
c.  12,  s.  (2)).  Only  the  legal  interest  in  chattels  real  can  be  seized  {ScM 
V.  Scholey,  8  East,  484.)  (Jrown  bonds,  etc.,  affected  chattels  real  from 
the  date  of  the  writ  of  extent  and  not  from  the  date  of  its  delivery 
to  the  sheriff. 

In  all  sales  therefore,  whether  of  freehold  or  chattels  real — (a)  A 


472  lEELAXD 

five  years'  search  must  be  made  for  judgments,  revivals,  decrees,  or  orders 
in  any  Court  of  equity,  rules  in  any  Court  of  common  law,  and  orders 
in  bankruptcy  or  lunacy,  or  civil  bill  decrees  for  poor-rates  entered  up 
or  made  prior  to  July  15, 1850 ;  (b)  in  all  cases  a  search  is  necessary  for 
lis  pendens,  Crown  bonds,  recognisances,  judgments  at  the  suit  of  the 
Crown,  and  the  seldom  heard  of  statutes,  inquisitions  and  acceptances 
of  office ;  (c)  in  cases  where  a  mortgagee  or  trustee  is  searched  against, 
a  search  for  his  lis  pendens  only.  There  is  no  provision  for  registering 
drainage  reclamation  charges  under  sees.  36  and  43  of  the  Land  Act 
of  1870,  and  as  such  charges  are  incumbrances  on  the  land  inquiry 
should  be  made  in  the  Public  Works  Office  if  the  purchaser  has  any 
reason  to  think  they  exist,  and  this  even  where  the  land  is  held  under 
a  Landed  Estates  Court  conveyance,  which  does  not  relieve  the  purchaser 
from  charges  created  to  secure  an  advance  of  public  money.  Unless 
it  expressly  states  the  contrary  a  Landed  Estates  Court  conveyance  does 
not  extinguish  Crown  or  quit-rent  or  a  rent-charge  in  lieu  of  tithes 
(21  &  22  Vict.  c.  72,  s.  62,  and  29  Vict.  c.  26,  s.  3). 

If  the  purchaser  has  any  suspicion  that  the  vendor  is  insolvent  he 
should  search  in  the  Bankruptcy  Court,  as  under  sec.  269  of  the  Bank- 
ruptcy Act,  1857,  the  assignees  by  registering  their  appointment,  or  the 
vesting  of  the  bankruptcy  property  in  them,  within  two  months,  acquire 
priority  over  all  purchases  subsequent  to  such  vesting  or  appointment.] 

Kegistration  of  title  was  introduced  in  1865.  The  Eecord  of  Title 
Office  was  established  by  28  &  29  Vict.  c.  88,  under  the  control  of  the 
Landed  Estates  Court.  Only  Landed  Estates  Court  conveyances  were 
recorded,  and  such  conveyances  were  placed  in  the  record  as  a  matter  of 
course,  unless  a  requisition  to  the  contrary  was  served.  On  the  record 
of  title  appeared  not  only  conveyances  but  also  all  devolutions  by 
operation  of  law.  A  memorial  specifying  that  the  lands  were  "recorded" 
was  registered  in  the  Registry  of  Deeds,  and  thenceforth  such  lands 
were  removed  from  the  operation  of  the  Registry  Acts.  A  recorded 
owner,  with  the  consent  of  all  chargeants,  might  close  the  record,  and 
the  lands  were  then  remitted  to  the  Registry  of  Deeds.  The  Act  did 
not  prove  a  success,  and  the  record  of  title  was  closed  by  the  Local 
Registration  of  Title  Act,  1891,  54  &  55  Vict.  c.  Q6,  s.  18.  Where  there 
is  any  dealing  with  recorded  land  after  January  1, 1892,  the  record  must 
be  closed  and  the  lands  registered  under  the  Act  of  1891.  "Dealing 
with  land  "  includes  vesting  orders  {Carrige  v.  M'Donnell's  Contract,  1895, 
1  L  R.  288,  296). 

[By  the  Local  Registration  of  Title  (Ireland)  Act,  1891,  54  &  55  Vict, 
c.  66,  a  system  of  land  registration  was  introduced  which  must  in  time 
embrace  a  large  portion  of  the  country  and  supersede  to  some  extent 
the  statute  6  Anne,  ch.  2  (Ir.). 

Under  this  Act  it  is  open  to  any  owner  of  an  estate  of  freehold 
(s.  22  (1)),  or  any  leaseholder  (s.  53),  to  voluntarily  register  his  title  to 
the  land,  and  bring  himself  within  the  provisions  of  the  Act.  A  lease- 
hold interest  is  defined  as — (a)  An  estate  for  a  term  of  years,  of  which 
more  than  twenty-one  are  unexpired  at  the  date  of  registration  not 
being  a  term  for  securing  money;  (b)  estates  held  at  a  rent  under  a 
lease  for  a  life  or  lives,  or  determinable  on  a  life  or  lives,  until  it  is  con- 
verted into  a  fee-farm  grant  (when  it  is  transferred  to  the  freehold 
register) ;  (c)  statutory  tenancies. 

In  addition  to  owners  of  freehold  and  leasehold  interests  in  land — 
(a)  Any  owner  of  a  burden  which  may  be  registered  as  affecting  regis- 
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tered  land  (for  such  burdens,  see  sec.  45) ;  or  (5)  any  owner  of  any  right 
to  any  tithe  rent-charge,  tithes  impropriate,  or  other  incorporeal  heredita- 
ment of  freehold  tenure  enjoyed  in  gross,  which  is  declared  by  this  Act 
to  be,  though  not  registered,  a  burden  on  registered  land  (for  such 
burdens,  see  sec.  47),  may  voluntarily  register  his  ownership  of  such 
burden  or  right. 

The  registration  of  the  ownership  of  freehold  land  is  compulsory 
when  the  land  has  been  at  any  time  sold  or  conveyed  to  or  vested  in  a 
purchaser  under  any  of  the  provisions  of  the  Purchase  of  Land  (Ir.)  Acts, 
and  is  subject  to  any  charge  in  respect  of  an  annuity  or  rent-charge  for 
the  repayment  of  an  advance  made  under  any  of  the  said  provisions  on 
account  of  the  purchase-money  (s.  22  (1)).  Purchase  of  Land  (Ir.)  Acts 
are  defined  as — The  Irish  Church  Act,  1869 ;  the  Landlord  and  Tenant 
(Ir.)  Acts,  1870  and  1872 ;  the  Land  Law  (Ir.)  Acts,  1881  and  1887 ;  the 
Tramways  and  Public  Companies  (Ir.)  Act,  1883;  the  Purchase  of  Land 
(Ir.)  Acts,  1885,  1888,  and  1889,  and  any  Act  amending  any  of  the  said 
Acts.  The  redemption  of  a  fee-farm  rent  under  the  Redemption  of  Rent 
(Ir.)  Act,  1891,  is  a  sale  of  land  under  the  Land  Purchase  Acts,  and  the 
lands  are  compulsorily  registerable  (Be  Keoffh  and  Kettle,  [1896]  1  I.  R 
285).  In  this  case  the  conveyance  vested  the  land  itself  in  the  grantee, 
and  it  is  doubtful  if  the  decision  covers  cases  in  wliich  the  rent-charge 
is  vested  in  the  grantee,  and  the  merged  estate  charged  with  the  annuity. 
It  is  also  doubtful  whether  lands  subject  to  instalment  mortgages  under 
the  Irish  Church  Act,  1869,  or  church  mortgages  converted  into  termin- 
able annuities,  under  sec.  25  (2)  of  the  Land  Law  (Ir.)  Act,  1887,  or 
sec.  26  of  the  Land  I^w  (Ir.)  Act,  1896,  or  lands  bought  by  the  Land 
Commission  under  sec.  5  of  the  Land  Law  (Ir.)  Act.  1885,  and  after- 
wards sold  to  the  tenants,  are  subject  to  the  provisions  of  this  section, 
as  there  was  no  actual  advance  in  such  cases  (see  Browning  and  Cllover's 
Local  Registration  of  Title,  p.  109).  It  would  seem  that  the  lands  in  such 
case  are  compulsorily  registerable  {Cooke  v.  M'Closkeij,  1906,40  I.  L  T.  R. 
128). 

Lands  acquired  by  advances  made  under  the  Small  Dwellings 
Acquisition  Act,  1899,  62  &  63  Vict.  c.  44,  are  compulsorily  registerable 
(see  sec.  15  of  the  Small  Dwellings  Acquisition  Act). 

Registration  is  compulsory  prior  to  an  advance  being  made  by  the 
Land  Commission  to  enable  the  Congested  Districts  Board  to  purchase 
lands  under  the  powers  given  to  the  Board  by  sec.  43  of  the  Land  Law 
(Ir.)  Act,  1896;  sec.  3  (1)  of  the  Congested  Districts  Board  (Ir.)  Act, 
1899,  62  &  63  Vict.  c.  18.  Registration  is  also  compulsory  under  sec.  44 
of  the  Land  Act  of  1896  as  amended  by  the  Congested  Districts  Board 
<Ir.)  Act,  1899,  s.  3  (3),  when  land  is  sold  by  the  Congested  Districts 
Board  direct  to  the  tenant. 

In  all  cases  where  land  is  compulsorily  registerable  under  any  of  the 
foregoing  provisions — (a)  If  the  sale  has  taken  place  prior  to  January  1, 
1891  (the  date  of  the  commencement  of  the  Act),  the  Land  Commission 
may  require  tlie  owner  to  register  his  ownership,  and  if  he  does  not  do 
80  within  the  prescribed  time  may  proceed  to  have  it  registered  them- 
selves; (b)  if  the  sale  has  taken  place  since  January  1,  1891,  the  Land 
Commission  or  the  Land  Judge,  as  the  case  may  be,  transmit  to  the 
registry  authority  a  notice  in  the  prescribed  form,  and  thereupon  the 
registry  authority  proceeds  to  register  the  purchaser  (s.  23).  In  all 
cases  therefore  in  which  a  holding  is  purchased  under  the  Land 
Purchase  Acts  since  January  1,  1892,  the  lands  are  forthwith  regis- 
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tered  by  the  authorities,  and  sec.  32  (2)  of  the  Land  Law  (Ir.)  Act,  1896, 
makes  further  provision  for  the  sending  of  the  necessary  particulars  to 
the  registry  authority  by  the  Land  Commission  after  the  vesting  order 
or  fiat.  The  Land  Commission  have  not  been  able  to  enforce  their 
powers  with  respect  to  the  registration  of  all  the  holdings  which 
were  purchased  prior  to  the  Act,  and  it  is  understood  that  for  the  present 
they  have  ceased  to  do  so.  Land  sold  direct  to  the  tenants  by  the 
Congested  Districts  Board  is  also  registered  by  the  Board  without  any 
application  by  the  tenant.  In  all  other  cases,  whether  the  registration 
is  compulsory  or  voluntary,  the  owner  must  effect  the  registration 
himself. 

Any  person  entitled  to  the  rents  and  profits  of  land  may  apply  to 
be  registered  either  as  full  owner  in  fee,  or,  in  the  case  of  settled  land, 
as  limited  owner  either  as  tenant  in  tail  or  tenant  for  life,  or  as  having 
under  the  Settled  Land  Acts,  1882  to  1889,  the  powers  of  a  tenant  for 
life  thereof  (s.  28). 

If,  however,  lands  are  vested  in  trustees  upon  trust  to  sell  they,  and 
not  the  limited  owner,  should  apply  unless  the  limited  owner  has  the 
powers  of  a  tenant  for  life  under  the  Settled  Land  Acts,  or  an  order  is 
in  force  under  the  Settled  Land  Act,  1884  (s.  71  (5)).  The  guardian  or 
committee  of  an  infant  or  lunatic  is  the  proper  person  to  apply  to  have 
the  interest  of  the  person  labouring  under  such  incapacity  registered. 
Mortgagees  it  appears  may  also  apply  to  be  registered  upon  giving 
notice  to  the  owners  of  the  equity  of  redemption.  Under  the  Small 
Dwellings  Acquisition  Act,  1899,  the  application  must  be  made  by  the 
local  authority  who  has  made  the  advance.  Upon  the  registration  of  a 
person  as  full  owner  an  estate  in  fee  is  vested  in  him,  and  upon  the 
registration  of  a  person  as  limited  owner  an  estate  in  fee  simple  is 
vested  in  him  and  the  other  persons  entitled  according  to  their  interests, 
and  in  either  case  the  land  is  subject  to  the  burdens  registered  as  afifect- 
ing  it,  and  the  unregistered  burdens  which  under  sec.  47  affect  the  lands 
without  registration. 

In  all  cases  of  the  registration  of  land  purchased  under  any  of  the 
provisions  of  the  Purchase  of  Land  (Ir.)  Acts  the  registering  authority 
may  dispense  with  the  ascertainment  of  the  burdens  affecting  the  land 
unless  required  to  do  so  by  the  applicant  for  registration,  except  those 
burdens  which  have  been  created  since  the  vesting  of  the  property  in 
the  purchaser,  and  prior  to  such  registration,  which  burdens  must  be 
ascertained  and  entered  on  the  register.  When  the  ascertainment  of 
burdens  is  so  dispensed  with  a  note  is  made  on  the  register  that  the 
registration  is  subject  to  rights  and  equities,  and  any  rights  or  equities 
which  would  have  affected  the  lands  if  registration  had  not  been  made 
under  the  Act,  retain  their  full  force  and  effect.  At  any  subsequent 
time  the  owner  may  have  such  rights  and  equities  ascertained  and 
entered  on  the  register  and  his  title  is  then  absolute  and  discharged 
from  all  right  and  equities  except  those  entered  on  the  register  (s.  29). 
In  practice  all  lands  registered  by  the  Land  Commission  or  Congested 
Districts  Boards  without  any  application  on  behalf  of  the  owner,  are 
registered  subject  to  equities.  The  registration  may  be  affected  in  the 
Local  County  Office  or  in  the  Central  Office  in  Dublin  for  provisions 
as  to  transfer  from  one  to  the  other  (see  sec.  27  (2)  and  rule  32  of  the 
Consolidated  Eules,  1891).  Land  when  registered  under  the  Act  is  thence- 
forth exempt  from  the  provisions  of  the  Acts  relating  to  the  Kegistry 
of  Deeds,  but  land  in  which  there  is  a  leasehold  interest  registered  under 
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sec.  53,  or  land  affected  by  a  subsidiary  interest  registered  under  sec.  54, 
or  a  leasehold  interest  in  freehold  registered  land,  is  not  so  exempt  unless 
such  land  or  leasehold  interest  is  registered  itself.  All  acts  affecting  land 
compulsorily  registrable,  but  not  so  registered,  must  still  be  registered 
in  the  Registry  of  Deeds  (s.  19). 

A  memorial  of  registration,  under  this  Act,  is  registered  in  the 
Registry  of  Deeds  without  fee,  and  in  any  case  where  registration  of 
any  deed  or  document  in  the  Registry  of  Deeds  is  required  by  any  Act 
of  Parliament,  registration  of  the  title  under  such  deed  or  document 
in  the  Local  Registration  of  Title  Office  is  a  compliance  with  the  pro- 
visions of  such  Act  (s.  19).  The  registration  of  a  judgment  mortgage 
under  13  &  14  Vict.  c.  29,  in  the  case  of  registered  land,  is  effected 
in  the  Local  Registration  of  Title  Office  (s.  21).  As  to  the  priority  of 
a  judgment  mortgage  over  prior  unregistered  charges,  see  Glover  and 
Browning's  Local  Registration  of  Title,  p.  107.  The  registrar  in  the 
the  Registry  of  Deeds  Office  refuses  to  register  a  deed  which  deals 
with  registered  land  unless  it  deals  with  unregistered  land  as  well,  in 
which  case  the  registration  is  only  effectual  as  to  thejunregistered  land. 
Land  voluntarily  registered  may  be  removed  from  the  register,  and  will 
then  become  subject  to  the  provisions  of  the  Acts  relating  to  the  Registry 
of  Deeds. 

Any  estate  or  interest  in  possession  in  registered  land  can  be  sold 
or  transferred  by  the  registered  owner  without  restriction  in  as  free 
a  manner  as  the  same  land  could  be  sold  or  transferred  if  not  registered 
(s.  44  (1)),  Estates  in  remainder  or  succession,  however,  cannot  be 
transferred  by  registered  disposition,  and  the  assignee  of  such  an  estate 
or  interest  can  only  protect  himself  by  a  caution  or  inhibition  under 
sees.  69  and  70.  A  charge  on  registered  land  may  be  created  {a)  by  regis- 
tered disposition  (s.  40);  (ft)  by  depositing  the  land  certificate  (s.  81  (5)); 
or  (c)  by  an  unregistered  disposition  (s.  4  (2)),  which  does  not  affect  a 
registered  transferee  of  the  land,  or  a  charge  for  valuable  consideration, 
or  the  registered  owner  of  a  charge  created  on  the  land  for  valuable 
consideration  unless  registered. 

A  charge  upon  the  land  may  be  created  (a)  by  any  person  entitled 
to  transfer  the  estate  (s.  44  (1));  (6)  by  any  person  having  a  charge 
upon  registered  land  or  a  power  to  charge  such  land  under  any  Act  of 
Parliament  (s.  51);  (c)  by  any  person  empoweretl  under  a  registered 
power  or  trust  to  charge  land  with  the  payment  of  nioney  (s.  50),  but  in 
this  case  the  charge  can  only  be  created  by  registered  disposition.  When 
a  person  is  registered  as  limited  owner  under  a  settlement  the  trustees 
retain  all  their  powers  of  dealing  with  the  land  (s.  71  (2)  (c)),  and  may 
exercise  their  power  to  charge  by  registered  disposition.  Tlie  personal 
representatives  of  deceased  owners  of  chattel  estates,  or  of  those  freehold 
estates  which  under  the  Act  descend  as  such,  can  create  a  charge  by 
registered  disposition.  It  has  not  been  decided  wliether  the  rule  laid 
down  in  the  Agra  Bank  v.  Barry,  1875,  L.  R.  7  H.  L.  35,  requiring  the 
registration  of  any  memorandum  accompanying  a  deposit  of  title-deeds 
applies  to  charges  created  by  deposit  of  the  land  certificate.  The  instru- 
ment of  charge  operates  as  a  mortgage  by  deed,  and  the  owner  of  a 
registered  charge  has  all  the  rights  and  powers  of  a  mortgagee  under  a 
mortgage  by  deed  (s.  40  (4)).  If  the  charge  is  by  way  of  annuity  the 
owner  has  the  remedies  for  compelling  payment  contained  in  sec.  44  of 
the  Conveyancing  and  Law  of  Property  Act,  1881,  sec.  40  (5),  and  a  sale 
of  the  land  by  an  owner  of  a  charge  under  any  of  his  powers  has  the 
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same  effect  as  a  transfer  for  value  by  a  registered  owner  (s.  40  (6)).  The 
registered  owner  of  a  charge  may  transfer  the  charge  to  another  person  as 
owner  thereof,  and  the  transferee  is  then  registered  as  owner  (s.  41  (1)), 
but  until  the  registration  the  instrument  confers  no  interest  in  the  charge 
on  the  transferee  (s.  41  (2)).  The  transfer,  when  registered,  operates  as 
a  conveyance  by  deed  within  the  meaning  of  the  Conveyancing  Acts, 
1881  and  1882,  and  the  transferee  has  the  same  rights  and  powers  for 
enforcing  his  charge  in  respect  of  the  land  as  if  the  charge  had  been 
originally  created  in  his  favour  (s.  41  (4)).  Registration  of  a  burden 
under  this  Act  makes  the  registration  of  any  deed  or  document  relating 
to  such  burden  in  pursuance  of  any  other  Act  unnecessary  (s.  46  (1)). 
Charges  created  after  the  land  has  been  registered  will  always  appear  on 
the  register,  and  charges  created  prior  to  the  first  registration  may  so 
appear,  and  the  register  will  be  conclusive  as  to  the  ownership  and 
priority  of  the  charges  unless  the  land  is  registered  subject  to  equities 
or  with  a  qualified  or  possessory  title.  In  the  case  of  such  limited  regis- 
tration the  register  will  not  show  the  ownership  or  be  conclusive  as  to 
the  priority  of  charges  appearing  thereon. 

Upon  the  request  of  the  registered  owner  of  a  charge,  or  upon  proof 
of  the  satisfaction  of  a  charge,  or  any  portion  of  a  charge,  or  of  the 
release  of  any  part  of  registered  land  from  a  registered  charge,  the 
registering  authority  notes  the  satisfaction  or  release  upon  the  register, 
and  the  charge  then  ceases  to  operate  (s.  42  (1)).  Any  lease  where  the 
term  granted  is  for  a  life  or  lives,  or  is  determinable  on  a  life  or  lives, 
or  exceeds  thirty-one  years,  or  where  the  term  is  for  any  less  estate,  but 
if  the  occupation  is  not  in  accordance  with  the  lease,  may  be  registered 
as  a  burden  affecting  registered  land  (s.  45  (1));  tenancies  created  for 
any  term  not  exceeding  twenty-one  years,  or  for  any  less  estate,  in 
cases  where  there  is  an  occupation  under  such  tenancies ;  and  statutory 
tenancies  affect  registered  land  without  registration  (s.  47  (h)  and  (i)). 
Dealings  with  a  lease  of  registered  land  must  be  registered  in  the 
Registry  of  Deeds,  whether  registered  as  a  burden  or  not,  under  this 
Act  (s.  19  (3)),  unless  registered  as  a  leasehold  interest  under  sec.  53. 
Judgments  entered  up  prior  to  the  Judgment  Mortgage  Act,  1850, 
when  entered  as  a  burden  on  the  register  under  this  Act  do  not  require 
re-registration  or  re-docketing  in  the  Registry  of  Judgments  (s.  46  (2)), 
but  unless  registered  as  a  burden  such  judgments  must  apparently  be 
kept  alive  by  re-registration  or  re-docketing  every  five  years  in  the 
local  Registration  of  Title  Office.  Registration  of  a  recognisance,  Crown 
bond,  judgment  at  the  suit  of  the  Crown,  statutes,  inquisition,  or 
acceptance  of  office,  as  a  burden  under  the  Act,  makes  registration  in 
the  Registry  of  Judgments  unnecessary  as  regards  the  land,  but  such 
burden  must  be  re-registered  every  five  years  in  the  Local  Registration 
of  Title  Office  (s.  46  (3)). 

The  devolution  of  the  interest  in  freehold  registered  land  which  has 
been  at  any  time  sold  to  or  vested  in  a  purchaser  under  any  of  the  Pur- 
chase of  Land  (Ir.)  Acts,  including  leasehold  registered  land  which  is 
not  of  chattel  tenure,  is  provided  for  by  Part  IV.  of  the  Act,  and  it  may 
be  noticed  that  there  is  nothing  restricting  this  portion  of  the  Act  to 
land  subject  to  a  purchase  annuity.  Such  land  when  vested  in  any 
person,  without  a  right  of  survivorship  to  any  other  person,  devolves  to 
and  becomes  vested  in  his  personal  representatives  upon  his  death,  not- 
withstanding any  testamentary  disposition  (s.  84  (1)),  and  the  section 
extends  to  land  over  which  a  person  executes  by  will  a  general  power  of 
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appointment  as  if  it  were  land  vested  in  him  solely  (s,  84  (2)).  On  the 
death  of  a  sole  registered  full  owner  the  personal  representatives  alone 
are  recognised  by  the  authorities  as  having  any  right  in  the  land 
(s.  84  (3)).  When  the  lands  are  in  settlement  under  the  will  of  a 
testator  dying  after  the  commencement  of  this  Act,  and  there  are  no 
trustees  of  the  settlement,  the  executors  proving  the  will  are  deemed  to 
be  trustees  of  the  settlement  until  trustees  are  appointed  (s.  84  (4)). 
Probate  and  letters  of  administration  may  be  granted  in  respect  of 
such  land  although  there  is  no  personal  estate  (s.  84  (5)),  and  the  lands 
cannot  be  transferred  until  probate  or  administration  is  taken  out. 
Sec.  84  does  not,  however,  affect  unregistered  lands,  and  as  land  pur- 
chased under  the  Purchase  Acts  and  not  registered  is  held  in  fee  simple 
it  descends  as  such  {Re  M.  Smith,  1897,  33  I.  L  T.  R.  69),  so  far  as  this 
Act  is  concerned ;  but  now  sec.  32  (4)  of  the  Land  Law  (Ir.)  Act,  1896, 
appears  to  decide  in  effect  that  in  purchases  after  that  date  the  acquisi- 
tion of  a  landlord's  interest  by  his  tenant  shall  not  operate  to  confer  a 
fee  upon  him  (see  Glover  and  Browning's  Local  Registration  of  Title,  p.  166, 
where  the  meaning  and  effect  of  this  sub-section  is  discussed).  The  bene- 
ficial interest  in  such  land  devolves  as  if  it  were  personal  estate  (s.  85 
(1)).  All  rules  of  law  and  canons  of  descent,  devolution  by  special 
occupancy,  tenancy  by  the  curtesy  and  dower,  are  abolislied  as  regards 
such  land,  but  a  husband  or  wife  married  before  the  passing  of  the  Act 
may  take  their  curtesy  or  dower  in  lieu  of  any  other  interest  they  may  be 
entitled  to  {ibid.).  The  ordinary  law  as  to  the  administration  of  chattels 
real,  and  the  powers,  rights,  duties,  and  liabilities  of  personal  repre- 
sentatives in  respect  of  personal  estate  applies,  but  some  one  or  more 
only  of  several  personal  representatives  cannot  sell  or  transfer  the  land 
without  leave  of  the  Court  (s.  86  (2)).  Nothing,  however,  in  the  Act 
is  to  alter  or  affect  the  order  in  wliich  real  and  jiersonal  assets  are 
applicable  towards  payment  of  funeml  and  testamentary  expenses,  debts, 
or  legacies.  On  the  death  of  a  registered  owner  of  freeliold  land  to 
which  Part  IV.  does  not  apply,  it  devolves  in  the  same  nmnner  as  if 
unregistered,  and  if  the  person  entitled  is  entitled  as  full  owner  he  can 
apply  under  sec.  37  (2)  to  be  registered  as  full  owner.  On  the  deter- 
mination of  the  estate  of  a  limited  owner  of  such  freehold  land  the 
person  next  entitled  may  apply  to  be  registered  as  owner  under  sec. 
37  (1).  When  one  of  two  or  more  joint-tenants  dies  his  name  is  struck 
out  of  the  register.  Leasehold  land  of  a  chattel  tenure  registered  under 
sec.  53  devolves  on  the  death  of  the  owner  as  if  unregistered.  Charges 
devolve  in  the  same  way  as  registered  land  with  the  necessary  modifica- 
tions (s.  43).  Any  right  in  or  over  registered  land  may  be  protected  by 
lodging  cautions  or  inhibitions  in  the  Registry  Ofhce  (s.  44  (3)) ;  as  to  such 
cautions  and  inhibitions,  see  sees.  61,  69,  and  70.  By  lodging  a  caution 
anyone  claiming  an  interest  in  registered  or  unregistered  land  can  pre- 
vent the  land  being  registered  or  any  further  registered  dealing  with  the 
land  without  notice  to  such  person,  and  upon  receiving  such  notice  he 
can  come  in  and  make  his  case.  By  an  inhibition  obtained  from  the 
registrar  of  the  Court  after  inquiry  such  person  may  prevent  any  deal- 
ing with  any  registered  land  or  charge  for  a  certain  time  or  until  the 
occurrence  of  an  event  to  be  named  in  the  order,  or  except  with  the 
consent  of  or  after  notice  to  some  specified  person. 

A  lis  pendens  may  be  registered  as  a  burden  against  registered  land 
(s.  45  {i)),  but  is  not  exempt  from  re-registration  by  sec.  46,  and  must 
be  registered  every  five  years. 


478  lEELAND 

Where  registration  is  declared  to  be  compulsory  no  estate  is  acquired 
under  any  conveyance  by  any  person  until  he  is  registered  as  owner  of 
such  land,  and  upon  such  registration  the  title  relates  back  to  the  date 
of  the  conveyance,  and  any  dealings  with  the  land  before  registration 
have  effect  accordingly.  These  provisions  do  not,  however,  apply  to  the 
conveyance  of  estates  in  remainder  or  reversion  expectant  on  an  estate 
of  freehold,  or  to  a  conveyance  by  way  of,  or  transfer  of,  a  mortgage 
<s.  25  (1)). 

It  has  not  been  decided  whether  this  section  applies  to  all  land 
subject  to  compulsory  registration  or  only  to  such  land  before  it  is  first 
registered  (see  Browning  and  Glover's  Local  Registration  of  Title,  p.  113, 
where  this  point  is  discussed).  Land  compulsorily  registerable  may  be 
devised,  but  the  grantee  acquires  no  estate  or  interest  until  he  is  regis- 
tered as  owner  {Torish  v.  Orr  &  'Smith  [1894],  2  I.  K.  381 ;  Belfast  & 
iV!  C.  Rly.  Co.,  [1895]  1  I.  E.  297).  A  grantee  or  purchaser  can  register 
his  own  title  to  such  lands,  and  a  condition  of  sale  which  precludes  the 
purchaser  from  requiring  the  vendor  to  do  so  is  binding  {In  re  M'Elhinney's 
Contract,  [1902]  1  I.  K.  83).  As  to  whether  such  unregistered  grantee  or 
purchaser  can  transmit  his  right  to  be  registered  to  his  own  grantee  or 
purchaser,  see  Browning  and  Glover,  p.  114.  On  the  registration  of  any 
person  as  owner  of  land  he  receives  a  certificate  of  his  title  known  as  a 
^'land  certificate"  (s.  31),  and  a  transferee  is  also  entitled  to  a  land 
certificate  (s.  35  (3)  and  (4)) ;  on  the  registration  of  an  order  of  a  charge 
{s.  40  (3)),  or  the  transferee  of  a  charge  (s.  41  (3)),  such  owner  or  trans- 
feree is  entitled  to  a  "certificate  of  charge"  (s.  40  (3)).  Such  land 
certificate  or  certificate  of  charge  is  primd  facie  evidence  of  the  matter 
therein  contained  (s.  81  (4)).  If  the  registration  is  subject  to  equities 
the  land  certificate  is  conclusive  of  nothing  but  the  fact  of  registration. 
The  register  is  conclusive  of  the  title  of  the  registered  owner  whether 
such  owner  has  notice  of  any  deed  or  document  relating  to  the  land  or 
not,  but  the  register  may  be  rectified  by  the  Court  on  the  ground  of 
fraud  or  mistake  (s.  34  (1)).  The  Court  means  the  High  Court,  or  the 
County  Court  in  all  cases  under  the  Small  Dwellings  Acquisition  Act, 
1899  (rule  37,  Eules  of  1900),  and  in  cases  in  which  the  tenement  valua- 
tion of  the  registered  land  does  not  exceed  £30  per  annum,  or  all  the 
parties  consent  in  writing  (rule  13  of  the  Consolidated  Eules).] 

Charges  on  registered  land  can  be  created  and  transferred  only  in  the 
manner  prescribed.  Till  the  transferee  is  registered  no  estate  passes. 
Crown  debts  and  lis  'pendens  must  be  registered  and  re-registered  every 
five  years.  No  title  by  adverse  possession  can  be  acquired  without 
order  of  the  Court,  All  devolutions  by  operation  of  law  must  appear 
•on  the  register.  Where  freehold  lands  have  been  compulsorily  regis- 
tered under  the  Land  Purchase  Acts,  the  legal  estate,  on  the  death  of 
the  registered  owner,  devolves  upon  his  personal  representative  like  a 
chattel  real,  notwithstanding  any  testamentary  disposition,  and  the  bene- 
ficial interest  on  intestacy  devolves  as  personal  estate,  and  such  lands 
are  not  liable  to  dower  or  curtesy.  An  heir  or  devisee  may,  with  the 
assent  of  the  personal  representatives,  be  registered  as  owner,  subject  to 
any  charges  due  from  the  personal  representatives.  An  insurance  fund 
is  established  to  indemnify  innocent  purchasers  against  mistakes  in 
registration. 

[Madden's  Registration;  Kelly's  Registration;  Maguire  on  Registration 
■of  Deeds  ;  Browning  and  Glover's  Local  Registration  of  Title.'] 

Stock. — See  Stock.     For  guaranteed  land  stock,  see  Land  Purchase, 
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supra;  for  baronial  guaranteed  stock,  see  Tramways  and  Light  Eailways 
Acts,  supra,  and  43  &  44  Vict.  c.  44. 

[^Statutes  of  Limitation. — The  statutes  21  James  i.  c.  16,  and  4  &  5 
Anne,  c.  3,  never  applied  to  Ireland,  but  10  Charles  i.  Sess.  2,  c.  6  (Jr.), 
and  6  Anne,  c.  10  (Ir.),  contain  practically  the  same  provisions. 
3  &  4  Will.  IV.  c.  42,  does  not  apply  to  Ireland,  but  the  provisions  of 
sec.  2  are  extended  to  Ireland  by  sec.  31  of  3  &  4  Vict.  c.  105 ;  16  &  17 
Vict.  c.  113  (1853),  repealed  10  Car.  i.  Sess.  2,  c.  6,  and  6  Anne,  c.  10, 
and  incorporated  their  provisions.  Lord  Tenterden's  Act  was  also 
repealed  in  so  far  as  it  affected  the  superior  Courts  of  law  in  Ireland, 
(ss.  1,  2,  3,  and  4),  and  similar  provisions  were  re-enacted  by  16  &  17 
Vict.  c.  113.  19  &  20  Vict.  c.  97  (Mercantile  Law  Amendment  Act)  is 
expressly  extended  to  Ireland,  the  only  difference  being  in  sec.  12. 

The  Irish  Common  Law  Procedure  Act,  1853,  16  &  17  Vict.  c.  13, 
has  practically  codified  the  law  relating  to  limitation  of  actions  in 
Ireland ;  its  provisions  in  the  main  correspond  with  the  various  English 
enactments.  Sec.  22  contains  the  words  "  such  disability,"  not  as  in  the 
earlier  Irish  Acts  and  the  corresponding  English  sections,  "any  such 
disability."  Qutere,  would  this  exclude  the  previous  decisions,  that 
where  one  disability  supervenes  on  another  time  does  not  begin  to  run 
until  the  end  of  the  last  disability  (3  &  4  Will.  iv.  c.  27,  s.  16,  and 
Burraioes  v.  Ellism,  1870,  L  R.  6  Ex.  128)  ?  The  Act  of  1853  applies 
expressly  to  debts  alleged  by  way  of  set-off  (s.  26,  and  cf.  9  Geo. 
c.  14,  8.  4). 

See  also  Irish  Judicature  Acts,  1877,  ss.  27  and  28,  and  how  they 
affect  the  Common  I^w  Procedure  Acta.] 

[^Authorities. — Bewley  and  Naish,  Common  Law  Procedure  Act<t ;  and 
Darby  and  Bosanquet's  Statutes  of  Limitalioji.] 

[Tithes  and  Tithe  Rcnt-Chnrge. — The  following  are  the  special  Acts 
dealing  with  the  composition,  assessment,  and  collection  of  tithes  in 
Ireland,  4  Geo.  iv.  c.  99,  "  An  Act  to  provide  for  the  establishment  of 
compositions  for  tithes  in  Ireland  for  a  limited  time,"  commonly  called 
Goulbourne's  Act. 

Commissioners  were  appointed  under  this  Act,  and  a  composition 
was  to  be  agreed  upon  by  such  Commissioners  or  by  an  umpire  named 
by  the  Commissioners.  A  certificate  of  the  amount  of  the  composition 
was  to  be  made  out  and  signed  by  the  person  or  i)erson8  fixing  such 
composition,  who  should  subjoin  thereto  the  price  of  wheat  or  oats  on 
a  seven  years'  average,  and  then  transmit  the  same  to  the  bishop  to  be 
recorded  on  the  registry  of  the  diocese.  A  right  of  appeal  against  such 
certificate  was  grantetl  to  the  Lord  Lieutenant  in  Council. 

The  certificate  was  to  be  conclusive  evidence  of  composition,  such 
composition  to  commence  on  the  1st  November  ensuing  the  date  of  the 
certificate  and  continue  for  twenty-one  years  from  such  1st  November, 
and  suspend  the  right  of  taking  tithes  during  that  time,  subject  to 
variation  in  the  price  of  wheat  or  oats  every  three  years.  The  amount 
of  composition  was  payable  by  the  occupiers  of  the  land  for  the  time 
being.  On  execution  or  distress  one  year's  arrears  of  composition  had 
to  be  paid  in  preference  to  all  other  demands.  The  owners  of  land 
subject  to  the  composition  had  to  let  the  land  free  from  payment  of 
tithes,  but  the  occupier  could  pay  and  deduct  the  same  from  his  rent. 
The  composition  was  alterable  every  three  years  at  Quarter  Sessions  on 
application  of  the  incumbent,  the  amount  to  be  varied  in  proportion 
to  the  average  price  of  wheat  for  the  preceding  three  years. 
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An  amending  Act  of  5  Geo.  iv.  c.  63,  was  then  passed,  which  provided 
that  future  compositions  should  be  liable  to  variation  only  in  the  seventh 
and  fourteenth  years,  and  according  to  the  price  of  corn  published  in 
the  Dublin  Gazette  during  the  preceding  seven  years,  and  not  every  three 
years,  as  under  4  Geo.  iv.  c.  99.  By  2  &  3  Will.  iv.  c.  117  (Stanley's  Act, 
1832),  compositions  were  made  universal  and  all  future  compositions 
were  to  be  calculated  on  the  average  of  the  seven  years  preceding 
November  1,  1830,  the  variations  to  continue  as  under  5  Geo.  iv,  c.  63. 
Sec.  12  contains  the  important  provision  that  tenants  at  will  or  from 
year  to  year  shall  be  exempted  from  payment  of  composition  after 
November  1,  1833,  and  the  person  who  shall  have  the  next  greater 
estate  shall  be  liable  during  the  continuance  of  such  estate  or  interest ; 
and  on  the  expiration  of  such  estate  the  next  greater  estate  shall  be 
liable,  and  so  on  to  the  fee  simple  or  inheritance  of  such  lands.  In  all 
future  leases  the  lessee  was  to  hold  tithe  free,  and  when  the  party 
liable  to  payment  of  the  composition  was  not  in  occupation  a  receiver 
might  be  appointed  to  enforce  payment  of  arrears.  1  &  2  Vict.  c.  109 
abolished  all  tithes  and  compositions  for  tithes,  and  all  lands  subject 
to  the  payment  of  tithe  compositions  were  charged  with  an  annual 
sum  by  way  of  rent-charge,  equal  to  three-quarters  of  such  compositions, 
which  rent-charge  was  made  payable  by  the  party  having  the  first 
estate  of  inheritance  in  such  lands  or  other  interest  equivalent  to  a 
perpetual  estate  as  defined  in  the  Act  (see  also  Irish  Land  Commission 
V.  Annerley,  [1903]  1  I.  E.  429).  This  did  not  extend  to  arrears  of  com- 
positions under  2  &  3  Will.  iv.  c.  119.  One  entire  sum  or  rent-charge 
was  charged  on  each  estate,  although  tithe  composition  may  have  been 
separately  applotted  or  assessed  upon  different  portions  of  such  lands. 
Kent-charges  were  made  recoverable  by  bill  in  equity,  by  action  of 
debt,  or  on  the  case,  or  by  civil  bill  if  not  exceeding  £20,  and  were 
made  variable  as  tithe  compositions  (35  &  36  Vict.  c.  90  (an  Act  to 
amend  the  Irish  Church  Act  of  1869)),  and  provision  was  made  for  fixing 
the  amount  of  tithe  rent-charges. 

The  Tithe  Eent-Charge  (Ireland)  Act,  1900,  63  &  64  Vict.  c.  58, 
amends  the  law  as  to  the  period  for  payment  of  purchase  instalments 
of  tithe  rent-charge  (see  32  &  33  Vict.  c.  42,  and  35  &  36  Vict.  c.  90). 
By  sec.  3  tithe  rent-charge  is  made  variable  in  accordance  with  the 
average  percentage  of  the  variation  of  rents  declared  by  the  certificate 
of  the  Land  Commission  to  have  taken  place  with  respect  to  such 
county  by  the  fixing  of  judicial  rents  for  a  first  statutory  term,  and 
shall  be  payable  according  (c/.  1  &  2  Vict.  c.  109,  ante).  After  the 
passing  of  the  Act  no  variation  can  be  made  in  any  tithe  rent-charge 
save  in  accordance  with  the  provisions  in  this  Act.  Sec.  10  defines 
tithe  rent-charge  as  a  rent-charge,  whether  payable  to  the  Land  Com- 
mission, or  to  any  lay  impropriator,  or  other  person.  Sec.  3  {ante)  has 
an  immediate  operation  on  almost  all  tithe  rent-charges,  except — (1) 
Where  the  estate  or  interest  of  the  person  liable  has,  before  April  13, 
1896,  been  conveyed  to  a  purchaser  on  a  sale;  or  (2)  Where  the  estate 
or  interest  of  the  person  liable  has  after  August  10,  1872,  and  before 
May  12,  1899,  been  conveyed  to  a  purchaser  on  a  sale,  and  the  tithe 
rent  charge  is  payable  to  the  Land  Commission  (s.  8).  The  word 
"sale"  in  this  section  does  not  include  a  mortgage,  or  a  marriage  or 
other  family  settlement. 

The  remedies  now  in  force  for  recovery  of  tithe  rent-charge  are — 

(1)  Action  in  the  King's  Bench  Division. 
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(2)  Action  in  the  Chancery  Division. 

(3)  Summary  petition  for  a  receiver  in  the  Chancery  Division. 

(4)  Civil  bill. 

(5)  Distress.] 

[Authority. — Chaytor's  Law  and  Practice  as  to  Variation  of  Tithe 
Bent-Charge  in  Ireland^] 

Irish  Land  Stock  (Guaranteed  2 J  per  cent.  Stock).— This 
stock  is  guaranteed  by  the  Government,  having  been  created  by  (1)  the 
Land  Purchase  Act,  1891,  and  (2)  the  Land  Act,  1903.  The  interest  is 
2f  per  cent.  As  to  (1),  the  stock  is  redeemable  at  any  time  after 
August  5,  1921.  The  dividend  and  sinking  fund  payments  are  made 
from  a  land  purchase  account  established  by  the  Act,  and  if  this  is 
insufficient  for  the  purpose,  any  deficiency  must  be  made  up  out  of 
the  Consolidated  Fund.  The  amount  of  stock  under  this  Act  at  the 
end  of  1906  was  £12,904,983.  As  to  (2),  the  capital  account  stands 
at  £20,197,893,  issues  being  made  from  time  to  time  in  such  amounts 
and  subject  to  such  conditions  as  the  Treasury  may  direct  (sec.  28,  Act  of 
1903).  The  stock  is  not  to  be  redeemed  until  November  1,  1933,  but 
on  and  after  that  date  redemption  may  take  place  at  par  after  three 
months'  public  notice  published  in  the  London  and  Dublin  Gazettes. 
Dividends  are  payable  out  of  the  Irish  Land  Purchase  Fund,  and  if 
this  be  insufficient  the  Consolidated  Fund  makes  up  the  difference. 
The  capital  value  of  the  amount  issued  up  to  the  end  of  1906  was 
£20,197,893.  Transfers  of  stock  under  both  Acts  are  free  of  stamp 
duty. 

See  the  Stock  Exchange  Year-Book  (annual). 

Iron  Mines. — See  Mines  and  Mineraus. 

Irregularity.— See  Ex  •parte  Johnson,  1883,  53  L  J.  Ch.  309. 

Irreievancy. — See  Evidence. 

Irremoveability. — See  Poor  Law. 

Is. — Sec.  6  of  the  Representation  of  the  People  Act,  1867,  pro- 
vides that  a  person  who  "  is  of  full  age  and  not  subject  to  any  legal 
incapacity,"  and  is  otherwise  duly  qualified  as  therein  stated,  shall  be 
entitled  to  be  registered  as  a  parliamentary  voter.  This  requires  that 
the  person  shall  have  been  of  full  age  on  or  before  the  last  day  of  the 
qualifying  year ;  it  is  not  sufficient  that  the  age  qualification  exists  at 
the  time  of  registration  {Hargreavcs  v.  Hopjjcr,  1875,  1  C.  P.  D.  195). 

Isle. — "By  the  name  of  an  isle,  insula,  many  manors,  lands,  and 
tenements  may  passe  "  (Co.  Litt.  5a). 

Isle  of  IVIan. — See  Man,  Isle  of. 

Issuable  Plea. — An  issuable  plea  was  a  plea  going  to  the 
merits  of  the  cause,  upon  which  the  plaintiff  might  take  issue  and 
go  to  trial  (Tidd,  Practice,  8th  ed.,  p.  477). 

Issuable  Terms. — Hilary  and  Trinity  were  called  issuable 
terms  because  issues  were  then  joined  in  the  causes  to  be  tried  at  the 
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ensuing  assizes  (Tidd,  Practice,  8th  ed.,  102).  All  the  four  terms  were, 
however,  issuable  terms  for  causes  to  be  tried  in  London  and  Middlesex. 
The  division  of  the  legal  year  into  terms  {c[.v.)  was  abolished  by  sec.  26 
of  the  Judicature  Act,  1873. 

Issue. — This  word  "has  a  peculiar  meaning,  being  often  used 
in  the  sense  of  '  children,'  and  a  legal  or  technical  meaning,  being  used 
in  the  sense  of  'descendants.'  ...  It  is  a  term  of  flexible  meaning" 
{per  Jessel,  M.R.,  in  Morgan  v.  Thomas,  1882,  9  Q.  B.  D.  643,  645); 
and  it  may  be  used  in  the  same  instrument  in  both  senses  {In  re  Warren, 
1884,  26  Ch.  D.  208,  and  cases  there  cited).  But  where  in  a  document 
it  is  found  to  have  been  used  in  a  particular  sense  when  the  meaning 
can  be  clearly  made  out,  the  presumption  is  that  it  is  used  in  the  same 
sense  when  the  meaning  is  not  so  clear  {In  re  Birks,  1899,  69  L.  J. 
Ch.  124). 

When  used  as  to  real  estate  in  a  will,  "  issue  "  is  pnmd  facie  a  word 
of  limitation ;  thus  a  gift  to  "  A.  and  his  issue  "  gives  A.  an  estate  tail, 
just  as  if  it  had  been  to  "  A.  and  the  heirs  of  his  body."  But  it  may 
appear  from  the  context  that  the  term  is  not  used  in  this  sense,  but 
as  a  word  of  purchase  {per  Lord  Cran worth  in  Roddy  v.  Fitzgerald,  1858, 
6  H.  L.  C,  at  p.  872;  10  E.  R.  1518).  In  Morgan  v.  Thomas,  supra, 
it  was  held  to  have  been  used  in  the  latter  sense.  There  the  testator 
devised  land  to  his  eldest  son  L.  "  for  life,  and  after  his  decease  to  his 
lawful  issue  and  their  heirs  for  ever,  if  any,  and  if  he  should  die  without 
leaving  any  children  born  in  wedlock,"  then  to  the  testator's  son  E. 
and  his  heirs ;  and  it  was  decided  that  L.  took  only  a  life  estate,  the 
word  "  issue  "  being  read  as  "  children." 

"  The  rule  that  '  issue  '  is  primd  facie  a  word  of  limitation  does  not 
extend  to  bequests  of  personal  estate  {Knight  v.  Mlis,  1789,  2  Bro.  C.  C. 
570 ;  29  E.  R.  312  ;  Ex  parte  Wynch,  1854,  5  De  G.,  M.  &  G.  188 ;  43  E.  R. 
S42).  If  it  be  clear  that  the  testator  intended  to  make  such  a  disposi- 
tion of  personal  estate  as  would,  in  the  case  of  real  estate,  amount  to  an 
estate  tail,  the  first  taker  will  take  the  absolute  interest :  but  it  is  not 
the  case  that  every  expression  which  would  create  an  estate  tail  in  real 
estate  will  be  held  to  indicate  the  same  intention  in  the  case  of  personal 
estate.  .  .  .  Thus  if  personal  estate  or  chattels  real  be  given  to  A.  for 
life,  and  after  his  decease  to  his  issue,  A.  takes  for  life  only  and  the 
issue  take  in  remainder,  although  there  be  a  gift  over  on  failure  of 
issue  of  A.  {Knight  v.  Ellis,  sup^a  ;  Ex  parte  Wynch,  supra  ;  Goldney  v. 
Crabh,  1854,  19  Beav.  338;  52  E.  R.  380)"  (Hawkins,  Construction 
of  Wills,  197). 

When  "issue"  is  used  as  a  word  of  purchase  it  "has  always  been 
considered  as  synonymous  to,  and  the  same  as,  'descendants';  and 
whoever  can  make  himself  out  a  descendant  of  a  person  to  whose  issue 
the  bequest  is  made  has  a  right  to  be  considered  as  persona  designata 
in  that  bequest "  {j)cr  Sir  R.  P.  Arden,  M.R.,  in  Davenport  v.  Hanhury, 
1796,  3  Ves.  257,  259 ;  30  E.  R.  999 ;  3  R.  R.  91).  But  where  the 
"  issue  "  is  to  take  only  the  "  parent's  "  share,  the  word  "  issue  "  is  primd 
facie  restricted  to  children.  "  It  is,  I  think,  settled,  but  rather  by  the 
case  of  Pruen  v.  Osborne,  1840,  11  Sim.  132 ;  59  E.  R.  824 ;  54  R.  R.  338, 
than  by  Sibley  v.  Perrtj,  1802,  7  Ves.  522;  32  E.  R.  211 ;  6  R.  R.  183, 
that  as  a  general  rule  when  you  find  a  gift  to  a  person  and  then  a  gift 
to  the  issue  of  that  person,  such  issue  to  take  only  the  parent's  share, 
the  word  '  issue '  is  cut  down  to  mean  '  children '  "  {per  James,  L. J., 


ISSUE  OF  BANK  NOTES  483 

in  Ralph  v.  Carrick,  1879, 11  Ch.  D.,  at  p.  882) ;  and  the  rule  thus  stated 
as  regards  the  collocation  of  "  issue "  and  "  parent "  in  a  will  applies 
equally  to  the  like  collocation  in  a  deed  (Barraclough  v.  Shillito,  1884, 
53  L.  J.  Ch.  841).  But  where  there  is  a  gift  over,  even  in  the  colloca- 
tion of  "  parent "  and  "  issue,"  the  word  "  issue  "  may  have  to  be  read 
not  in  its  restricted  meaning  of  "children,"  but  as  synonymous  with 
descendants "  {Ross  v.  Ross,  1855,  20  Beav.  645 ;  52  E.  R.  380 ;  Ralph 
V.  Carrick,  supra). 

Under  a  legacy  to  the  issue  of  A.  all  descendants  are  entitled  and 
take  per  capita  as  joint-tenants  {Davenport  v.  Haiibury,  supra ;  Hobgcn  v. 
Neale,  1870,  40  L  J.  Ch.  36). 

[Authority.— 3 oxmon.  Wills,  5th  ed.,  pp.  946-952,  1257-1284.] 

Issued.— In  Greenv.  Wood,  1845,  7  Q.  B.  178,  the  Court  refused 
to  read  the  words  "  execution  issued,"  occurring  in  3  Geo.  IV.  c.  39,  s.  2, 
as  meaning  "  execution  levied." 

Issue  Living^. — The  rule  of  construction  by  which  a  child 
en  ventre  sa  mdre  is  in  law  considered  as  a  child  in  esse,  is  not  confined 
to  cases  in  which  the  unborn  child  is  benefited  by  its  application. 
Therefore  where  a  woman,  who  was  to  have  a  certain  share  of  an  estate 
in  case  she  had  "  issue  living  "  at  the  death  of  the  testator's  wife,  gave 
birth  to  a  child  on  the  day  following  the  date  of  the  testator's  widow's 
<leath,  it  was  held  that  the  gift  took  effect  {In  re  Burrows,  Cleghorn  v. 
Burrows,  [1895]  2  Ch.  497).  "Tlie  rule  is  applied,  not  only  when  it  is 
to  the  advantage  of  the  infant,  but  also  when  it  is  immaterial  to  the 
infant  whether  you  apply  or  do  not  apply  the  rule.  Then  it  is  said 
that  tlie  rule  ought  not  to  be  applied  when  it  is  to  the  disadvantage 
of  the  infant,  but  no  authority  is  to  be  found  for  that  proposition,  and 

1  am  unable  to  see,  looking  at  Doe  v.  Lancashire,  1792,  5  T.  R.  49 ; 

2  R.  R.  535,  how  it  is  possible  that  this  can  be  the  true  principle" 
i^per  Buckley,  J.,  in  In  re  Wilmer's  Trusts,  Moore  v.  Wingjield,  [1903] 
1  Ch.  p.  887 ;  S.  C.  affirmed,  [1903]  2  Ch.  411). 

The  above  case,  together  with  a  number  of  earlier  cases,  was  closely 
examined  in  Villar  v.  GUbey,  [1907]  A.  C.  139.  In  concurring  with 
the  motion  that  the  judgment  of  the  Court  below  be  affirmed,  Lord 
Atkinson  (at  p.  151),  speaking  of  Lord  Westbury's  judgment  in  Blasson  v. 
Blasson,  2  De  G.  &  S.  665 ;  46  E.  R.  534,  says  it  decided  that,  for  the 
purpose  of  ascertaining  the  period  of  distribution  of  a  fund,  the  words 
"  born  and  living  at  the  time  of  my  decease  "  do  not  include  a  cliild 
in  utcro,  but  that  for  the  purpose  of  ascertaining  who  is  to  participate 
in  the  gift  they  do  include  such  a  child,  since  it  is  for  its  benefit  to 
be  included.  The  Lords  adopted  Lord  Westbury's  view,  and  held  that 
the  rule  of  construction  which  regards  a  child  in  ventre  sa  mire  as  born 
in  the  lifetime  of  a  testator,  must  be  regarded  as  limited  to  cases 
where  that  construction  is  for  the  benefit  of  the  unborn  child.  See 
also  In  re  Salaman,  De  Pass  v.  Sonncnthnl,  [1907]  2  Ch.  47,  in  which 
Kekewich,  J.,  distinguishes  Villar  v.  Gilbcy  and  follows  the  ordinary 
sense  of  the  words. 

Issue  of  Bank  Notes.— The  word  "issue"  in  sec.  11  of  the 
Bank  Charter  Act,  1844,  "  means  the  delivery  of  notes  to  persons  who 
are  willing  to  receive  them  in  exchange  for  value  in  gold,  in  bills,  or 
otherwise;  the  person  who  delivers  them  being  prepared  to  take  them 
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up  when  they  are  presented  for  payment"  (A.-G.  v.  Birhheck,  1884, 
12  Q.  B.  D.  605,  611). 

Issue  of   Bills  of    Exchange   or    Promissory 

Notes. — The  term  "issue"  is  defined  in  the  interpretation  clause 
of  the  Bills  of  Exchange  Act,  1882,  s.  2,  as  meaning  "the  first 
delivery  of  a  bill  or  note,  complete  in  form,  to  a  person  who  takes 
it  as  a  holder." 

Issue  of  Debentures.     See  Debenture. 

Issue  of  Orders. — By  sec.  161  of  the  Metropolis  Manage- 
ment Act,  1855,  overseers  to  whom  any  order  made  by  a  vestry  or 
district  board  under  sec.  158  is  "issued,"  are  required  to  levy  the 
amounts  mentioned  therein.  The  meaning  of  the  term  "  issue "  in 
this  connection  was  discussed  in  Glen  v.  Overseers  of  Fulham,  1884, 
14  Q.  B.  D.  328.  In  his  judgment  in  that  case  Stephen,  J.,  said, 
p.  334 :  "As  I  read  it,  the  issuing  of  an  order  means,  and  is  exactly 
the  same  as,  making  an  order  under  their  seal.  The  issuing  is  not 
sending  the  order  by  the  clerk  to  the  overseers,  but  it  is  issuing  it 
out  of  their  own  minds  by  their  own  hands,  and  putting  the  seal  on 
a  piece  of  paper.  Serving  the  order  is  one  thing,  and  issuing  the  order 
is  another." 

Issue  of  Shares. — It  is  not  necessarily  either  the  allotment, 
of  a  share  or  the  delivery  of  the  share  certificate  which  constitutes  the 
"issue"  of  a  share  {Ex  parte  Stark,  [1897]  1  Ch.,  at  p.  582;  Spitzel  v. 
Chinese  Corporation,  80  L.  T.  347).  The  test  is,  has  the  shareholder 
been  put  completely  in  possession  of  his  share  ?  Such  possession  may 
be  given  though  some  formal  act  remains  to  be  done.  As  to  the 
meaning  of  an  "  issue  "  of  shares  under  the  now  repealed  sec.  25  of  the 
Companies  Act,  1867,  see  per  Cockburn,  C.  J.,  in  In  re  Ambrose  Lake  Tin 
and  Copper  Co.,  Clarke's  Case,  1878,  8  Ch.  D.,  at  p.  638,  and  per  Thesiger,. 
L.J.,  in  In  re  Tunnel  Mining  Co.,  Pool's  Case,  1887,  35  Ch.  D.,  at  p.  642. 
Shares  for  which  a  person  subscribes  the  company's  memorandum  of 
association  are  "  issued  "  to  him  at  the  moment  of  the  registration  of 
the  company  {Dalton  Time  Lock  Co.  v.  Balton,  1892,  66  L.  T.  704);  the 
reason  being  that  such  subscriber  at  once  acquires  the  status  of  a 
member  within  sec.  23  of  the  Companies  Act,  1862,  though  his  name  is 
not  entered  on  the  register  and  though  no  shares  are  allotted  to  him 
{Migotti's  Case,  4  Eq.  238 ;  Tufnell  and  Ponsonly's  Case,  29  Ch.  D.  444). 
See  Buckley,  Companies  Acts,  8th  ed.,  648,  761.  As  to  the  conditions 
precedent  to  allotment  now  imposed  by  sec.  4  of  the  Companies  Act,. 
1900,  see  Company,  Vol.  IV.  p.  273. 

Issue  Roll. — A  roll  upon  which  issues  had  to  be  entered 
according  to  the  old  practice ;  separate  rolls  were  kept  for  each  term 
(Tidd,  Practice,  8th  ed.,  791-793). 

Issues. — When,  in  the  course  of  pleading,  the  plaintiff  and  the- 
defendant  come  to  a  certain  and  material  point  which  is  affirmed 
by  the  one  and  denied  by  the  other,  they  are  said  to  be  at  issue,  the 
term  being  taken  from  the  Latin  exitus  (3  Blackstone,  313). 

Issues  are  of  two  kinds,  namely,  upon  matter  of  fact  and  upon 
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matter  of  law  (ibid.,  314).  An  issue  of  fact  arises  when  the  party 
pleading  denies  the  truth  of  some  material  averment  of  fact  in  his 
opponent's  pleading.  Issues  of  fact  were  formerly  either  general  or 
special.  The  term  general  issue  was  used  to  describe  a  plea  which 
traversed  the  whole  declaration  or  the  principal  facts  on  which  it  was 
founded.  Thus  the  plea  "  Not  guilty  "  in  actions  of  tort,  and  of  "  Non 
assumpsit"  in  actions  of  contract,  were  called  general  issues  (see  Stephen 
on  Pleading,  7th  ed.,  p.  152 ;  and  General  Issue).  The  same  term  was 
also  applied  to  the  issue  produced  by  such  pleas.  The  term  special 
issue  was  similarly  emploj'ed  with  regard  to  the  issues  arising  out  of 
pleas  of  a  more  specific  nature  than  those  above  alluded  to,  and  which 
were  known  as  special  pleas,  and  later  on  it  was  also  applied  to  the 
pleas  producing  such  issues  (Stephen  on  Pleading,  7th  ed.,  p.  171). 

An  issue  of  law  arises  where  the  plaintiff"  or  the  defendant, 
assuming,  for  the  purposes  of  the  issue,  that  the  facts  stated  in  the 
opposite  pleading  are  true,  denies  that  they  are  suificient  in  their  legal 
effect  to  support  the  claim  or  defence  set  up  by  the  other  side. 
These  issues  of  law  were  formerly  called  "  demurrers  "  (see  Demurrer), 
but  they  were  abolished  as  such  by  Order  25  of  the  li.  S.  C,  1883, 
and  certain  other  proceedings  were  substituted  in  place  thereof  (see 
Proceedings  in  lieu  of  Demurrer). 

At  common  law  issues  of  fact  and  issues  of  law  could  not  be  pleaded 
to  the  same  pleading,  but  this  rule  was  modified  by  sec.  80  of  the 
Common  Law  Procedure  Act,  1852,  which  enacted  that  either  party 
might  by  leave  of  the  Court  plead  and  demur  to  the  same  pleading;  and 
now  objections  in  point  of  law  may,  without  leave,  be  pleaded  together 
with  traverses  of  fact  (see  Bullen  and  Leake,  6th  ed.,  pp.  561  c<  seq.). 

[Where  in  any  cause  or  matter,  it  apj>ear8  to  the  Court  or  a 
judge  that  the  issues  of  fact  in  dispute  are  not  sufficiently  defined, 
the  parties  may  be  directed  to  prepare  issues ;  and  such  issues,  if  the 
parties  differ,  are  to  be  settled  by  the  Court  or  judge  (K.  S.  C,  Order  33, 
r.  1).] 

Italy. — Area. — Italy  is  a  kingdom  with  an  area  of  110,646  square 
miles,  exclusive  of  the  independent  Pepublic  of  San  Marino  {q.v.),  or  not 
quite  as  large  as  the  United  Kingdom.  Of  the  total  area  the  mainland 
is  represented  by  91,363  square  miles,  and  the  remainder  belongs  to  the 
islands — mainly  to  Sardinia  and  Sicily.  The  continental  neighbours  of 
Italy  are  France,  Switzerland,  and  Austria,  Since  1713,  when  the 
Counts  of  Savoy  obtained  Sicily  with  the  title  of  King,  there  have  been 
numerous  changes.  In  1720  Sicily  was  exchanged  for  Sardinia;  in  1815 
Genoa  was  added  to  the  Sardinian  Crown ;  by  the  Peace  of  Zurich, 
November  10,  1859  (Hertslet's  State  Papers,  vol.  xlix.  p.  371),  King 
Vittorio  Emmanuele  il.  secured  all  Lombardy,  except  Mantua  and 
the  territory  immediately  surrounding ;  by  1861  Parma,  Modena,  the 
Romagna,  Tuscany,  Sicily,  Naples,  Marche,  and  Umbria,  were  added, 
and  King  Vittorio  Emmanuele  was  declared  King  of  Italy ;  and  finally, 
on  October  2,  1870,  the  Papal  States  were  annexed,  and  the  present 
Kingdom  of  Italy  was  constituted.  Italy  has  only  one  colony,  viz., 
Eritrea,  and  one  protectomte,  viz.,  Italian  Somaliland  (see  below). 

Earlier  History. — From  the  time  of  the  fall  of  the  Ancient  Roman 
Empire  to  the  invasions  of  the  Goths  and  Vandals,  Italy  has  been  the 
scene  of  constant  strife,  both  internal  and  external.  The  political  history 
may  be  said  to  fall  roughly  into  ten  periods,  viz. — (1)  The  supremacy  of 
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the  Holy  Eoman  Empire,  dating  from  Otto  the  Great's  proclamation  as 
Emperor  at  Eome,  961-1073;  (2)  the  contest  between  the  Empire  and 
the  Papacy,  ending  in  the  supremacy  of  the  latter  by  means  of  French 
aid,  1073-1267 ;  (3)  the  civil  wars  of  the  Guelfs  and  the  Ghibellines, 
1267-1303 ;  (4)  the  translation  of  the  Papacy  to  Avignon  and  its  sub- 
jection to  France,  1303-1447;  (5)  the  despotism  of  the  Papacy  and  the 
confederation  of  the  five  great  powers  of  Italy,  viz.,  the  kingdom  of 
Naples,  the  duchy  of  Milan,  the  republics  of  Florence  and  Venice,  and 
the  Papacy,  1447-1492 ;  (6)  the  invasion  of  Italy  by  France,  Germany, 
and  Spain,  1492-1527 ;  (7)  the  Spanish-Austrian  ascendency,  1527- 
1700 ;  (8)  the  three  wars  of  succession,  viz.,  the  Spanish,  Polish,  and 
Austrian,  1700-1792 ;  (9)  Napoleonic  supremacy,  1796-1815 ;  (10)  the 
struggle  for  independence,  culminating  in  the  gradual  union  and  absorp- 
tion of  all  the  constituent  elements  into  one  kingdom  in  1870. 

Constitution. — The  Constitution  is  based  upon  that  presented  to 
the  Sardinians  by  King  Charles  Albert  on  March  4,  1848  (Hertslet's 
State  Papers,  vol.  xxxvi.  p.  888).  The  executive  power  is  in  the  King, 
who  acts  through  a  responsible  ministry,  numbering  eleven ;  while  the 
legislative  is  vested  in  the  King  and  Parliament,  the  latter  consisting  of 
two  chambers,  the  Senate  and  the  Chamber  of  Deputies. 

The  Senate,  or  Upper  House,  is  composed  of  the  princes  of  the  royal 
family  and  an  unlimited  number  of  persons  (358  in  June  1906)  above 
forty  years  old,  nominated  by  the  King  for  life.  The  members  must 
have  fulfilled  one  of  the  following  conditions,  viz. — (1)  Held  high  office ; 
(2)  acquired  fame  in  science  or  literature,  or  in  some  way  benefited  the 
nation ;  (3)  pay  taxes  to  the  annual  amount  of  3000  lire. 

The  Chamber  of  Deputies,  or  Lower  House,  consists  of  508  members 
over  thirty  years  old,  elected  for  five  years  by  all  citizens  who  can  read 
and  write  and  possess  one  or  other  of  certain  qualifications  laid  down  by 
the  electoral  law  of  March  28,  1895.  For  electoral  purposes  the  whole 
kingdom  is  divided  into  508  electoral  colleges  or  districts.  Each  deputy 
must  receive  more  votes  than  one-sixth  of  the  total  number  of  inscribed 
electors  and  more  than  half  the  total  votes  given.  All  money  bills,  as  in 
the  United  Kingdom,  must  originate  in  the  Chamber  of  Deputies.  The 
King  can  dissolve  the  chamber  at  any  time,  but  there  must  be  new 
elections  within  four  months. 

Local  Government. — For  administrative  purposes  Italy  is  divided 
into  sixty-nine  provinces,  sixty  of  which  are  subdivided  into  territories, 
and  nine  (the  provinces  of  Mantua  and  the  eight  provinces  of  Venice) 
into  districts.  The  territories  and  districts  are  further  subdivided  into 
communes.  Each  province  has  a  provincial  council  and  a  provincial 
commission;  the  provincial  council  meets  once  a  year,  elects  its  own 
president  and  officials,  and  from  its  own  members  chooses  the  provincial 
commission,  which  transacts  provincial  business  when  the  council  is  not 
sitting.  The  members  of  the  provincial  council  are  elected  for  six  years, 
half  retiring  every  three  years.  Each  commune  has  a  communal 
council,  a  municipal  council,  and  a  syndic,  and  the  latter  are  chosen 
from  among  the  former.  The  communal  councillors  are  elected  for  six 
years,  meeting  twice  a  year,  half  retiring  triennially,  just  as  is  the  case 
with  the  provincial  councillors  (see  above),  and  are  presided  over  by  a 
syndic,  who  is  appointed  by  the  Government.  The  electors  for  both  the 
provincial  and  communal  councils  must  be  able  to  read  and  write,  be 
on  the  electoral  list  for  Parliament,  or  pay  a  direct  contribution  annually 
to  the  commune. 
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Lav'8. — The  Italian  Civil  Code,  published  in  1866,  was  founded  mainly 
on  the  Code  Napoleon.  On  January  1,  1890,  a  single  penal  code  was 
promulgated  in  place  of  the  two  previous  codes.  The  new  code  reformed 
the  whole  penal  system,  both  in  the  underlying  juridical  principles  and 
the  degrees  of  punishment. 

Application  of  Imperial  Acts. — Italy  entered  into  Copyright  relations 
with  Great  Britain  in  1865,  and  an  Order  in  Council  under  the  Inter- 
national Copyright  Acts  was  accordingly  issued  (see  London  Gazette, 
September  12,  1865,  p.  4359).  Italy  was  a  party  to  the  Berne  Copy- 
right Convention,  and  to  the  additional  Act  of  Paris  of  1896  (see  article 
Copyright,  Vol.  III.  p.  638),  and  to  the  Industrial  Property  Convention 
of  1883  (Hertslet's  State  Papers,  vol.  Ixxiv.  p.  44),  which  governs  designs 
as  to  Patents  {q.v.),  trade  marks,  and  copyright  in  designs.  Anglo- 
Italian  relations  as  to  these  matters  are  regulated  by  Orders  in  Council 
(St.  11.  &  0.,  Rev.  1904,  vol  il,  "  Copyright,"  pp.  1,  13;  iMd.,\6i  ix., 
"  Patents,"  etc.,  p.  5).  The  Berne  Convention  Order  in  Council  repeals 
that  of  1865. 

Extradition  {q.v.)  is  regulated  by  the  Treaty  of  February  5,  1873 
{ihicL,  vol.  v.,  "Fugitive  Criminal,"  p.  127). 

As  to  ships  and  shipping  provision  was  ma<le  by  Order  in  Council 
{ihid.,  vol.  viii.,  "Merchant  Shipping,"  p.  81)  for  the  apprehension  and 
carrying  back  to  their  ships  of  seamen  deserting  from  Italian  ships  in 
any  part  of  His  Majesty's  dominions,  and  by  an  Order  in  Council  {ihid., 
p.  70)  a  penalty  is  imposed  on  unauthorised  persons  boarding  Italian 
ships  in  British  jurisdiction  before  the  seamen  are  discharged.  Under 
an  agreement  of  June  8,  1880  (Hertslet's  Commensal  Treaties,  vol.  xv. 
p.  219),  facilities  are  afforded  for  the  relief  of  distressed  seamen  of  the 
two  countries.  Italy  adopted,  as  from  July  1,  1873,  the  existing  rules 
for  the  measurement  of  ships'  tonnage,  and  it  is  consequently  provided 
by  Orders  in  Council  (St.  R.  &  0.,  Rev.  1904,  vol.  viii.,  "Merchant 
Shipping,"  pp.  9,  10,  11)  that  Italian  ships  need  not  be  remeasured 
in  any  port  or  place  in  His  Majesty's  dominions,  but  that  their  certifi- 
cates of  registry,  if  of  the  above  or  of  a  subsequent  date,  shall  be 
evidence  of  the  tonnage.  The  British  Regulations  of  1896  for  pre- 
venting collisions  at  sea  apply  to  Italian  ships,  whetlier  within  British 
jurisdiction  or  not  (ibid.,  p.  285),  with  the  exception  of  art.  9  (fishing 
"iwats),  for  which  art.  10  of  the  Rules  of  1889  {ibid.,  p.  263)  is 
substituted. 

Postage  with  Italy  is,  as  in  the  case  of  the  other  countries,  regulated 
by  Treasury  warrant ;  there  is  parcel  post  not  only  between  the  United 
Kingdom  and  Italy,  but  also  with  the  Colonv  of  Eritrea  (St.  R.  &  0., 
1906.  p.  534). 

An  International  Telegraph  Convention  (Hertslet's  Treaties,  voL  xiv. 
p.  95)  was  held  at  St.  Petersburg,  July  10-22,  1875,  and,  in  accordance 
with  the  Imperial  Telegraph  Act,  Regulations  (St.  R.  &  0.,  1906, 
pp.  735-763)  have  been  made,  which  in  the  case  of  Italy  extend  to 
press  telegrams. 

By  Order  in  Council  (St.  R  &  0.,  Rev.  1904,  vol.  viii.,  "Medical 
Profession,"  p.  1)  Part  II.  of  the  Medical  Act,  1886,  has  been  applied 
to  Italy,  with  the  result  that  persons  holding  recognised  Italian  medical 
diplomas  are  entitled  to  be  registered  as  foreign  practitioners  in  the 
medical  register  without  examination  in  the  United  Kingdom.  Japan 
{q.v.)  is  the  only  other  foreign  country  to  which  the  Act  has  been  so 
applied. 
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Italy  entered  into  two  treaties  with  Great  Britain  for  the  suppression 
of  the  Slave  Trade,  viz.,  December  21,  1885,  and  September  14,  1889 
{ibid.,  vol.  xi.,  "  Slave  Trade,"  pp.  54,  56),  both  of  which  were  brought 
within  the  Imperial  Slave  Trade  Act,  1873,  by  Orders  in  Council  {iUd.), 
and  since  then  Italy  has  been  a  party  to  the  Brussels  General  Act  {ibid., 
p.  1)  for  the  same  purposes,  which  Act  has  been  by  Order  in  Council 
{ibid.)  brought  within  the  Imperial  Act  of  1873. 

Dependencies. — Italy's  only  possessions  outside  of  Europe  are  both  in 
Africa,  and  are  the  Colony  of  Eritrea  and  the  Protectorate  of  Italian 
Somaliland.  The  Colony  of  Eritrea  extends  on  the  coast  of  the  Bed  Sea 
from  Cape  Kasar  to  Cape  Dumeirah,  and  its  area  is  about  88,500  square 
miles,  or  nearly  as  large  as  the  Italian  mainland.  The  colony  was 
constituted  by  decrees  between  January  1,  1890,  and  March  30,  1901, 
is  autonomous,  and  manages  it  own  finances.  The  central  government 
is  vested  in  a  Civil  Governor,  nominated  by  the  King  and  immediately 
under  the  direction  of  the  Minister  for  Foreign  Affairs. 

The  Protectorate  of  Italian  Somaliland  has  an  area  of  100,000  square 
miles,  rather  larger  than  Eritrea.  The  protectorate  dates  from  February 
1889,  when  the  Sultan  of  Obbia,  on  the  Somali  coast,  put  himself  under 
the  protection  of  Italy,  and  since  that  date  there  have  been  further 
extensions.  The  country  is  now  administered  by  the  Italian  Govern- 
ment. 

[See  Statesman's  Year-Book ;  Encyclopaedia  Britannica.'] 

It  shall  be  lawful.— See  May. 

It  shall  suffice. — This  expression,  occurring  in  the  rubric  to 
the  Communion  Office  in  the  Book  of  Common  Prayer  as  to  the  bread 
to  be  used,  was  discussed  in  Bidsdale  v.  Clifton,  1877,  2  P.  D.  276, 
where  it  was  held  by  the  Judicial  Committee  that  the  rubric  does 
not  allow  of  the  use  of  wafers,  not  being  "  bread  such  as  is  usual  to  be 
eaten."  Lord  Cairns,  C,  in  delivering  the  judgment  of  the  Court,  said 
(p.  346) :  "  There  is  no  doubt  that  in  many  cases  these  words  standing 
alone,  and  unexplained  by  a  context,  would  be  quite  consistent  with 
something  different  from,  larger  or  smaller,  more  or  less  numerous, 
more  or  less  costly,  than  what  is  mentioned,  being  supplied.  Here, 
however,  the  sentence  commences  with  the  introduction — '  To  take  away 
all  occasion  of  dissension  and  superstition,  which  any  person  hath  or 
might  have  concerning  the  bread,  it  shall  suffice,'  etc.  These  words 
seem  to  their  Lordships  to  make  it  necessary  that  that  which  is  to  take 
away  the  occasion  of  dissension  and  superstition  should  be  something 
definite,  exact,  and  different  from  what  had  caused  the  dissension  and 
superstition.  If  not,  the  occasion  of  dissension  remains,  and  the  super- 
stition may  recur.  'To  suffice,'  it  must  be  as  here  described.  What 
is  substantially  different  will  not  '  suffice.' "     See  Kitual. 


Jactitation  of  IVIarriag^e. — Where  it  is  desired  to  obtain 
a  judicial  decision  that  a  lawful  marriage  does  not  subsist  between  two 
living  persons,  one  mode  of  procedure  adopted  in  England  is  by  suit  for 
jactitation  of  marriage.  Until  1857  this  proceeding  could  take  place 
only  in  the  Ecclesiastical  Courts.  It  is  now  transferred  to  the  Probate, 
Divorce,  and  Admiralty  Division  of  the  High  Court  (1857,  c.  §5,  s.  6) 
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without  any  change  in  its  nature  or  incidents.  The  suit  must  be 
brought  by  a  party  to  the  marriage  (Campbell  v.  Corlacy,  1862,  31  L.  J. 
P.  60). 

In  the  suit  the  petitioner  alleges  that  the  respondent  boasts  that  he 
or  she  is  married  to  the  petitioner,  and  prays  a  declaration  of  nullity 
and  a  decree  putting  the  respondent  to  silence  thereafter  {Ducliess  of 
Kingston's  Case,  1776,  20  St.  Trl  355 ;  Hawke  v.  Corri,  1820,  2  Hag.  Con. 
280,  285). 

The  possible  defences  are — 

(1)  Denial  of  the  boasting; 

(2)  Allegation  of  an  actual  marriage ; 

(3)  An  allegation  (by  way  of  estoppel)  of  acquiescence  by  the 
petitioner  in  the  boasting  {Hawke  v.  Corri,  1820,  2  Hag.  Con.  280 ; 
Boclkin  v.  CaM,  1835,  Milw.  Ir.  Eccl.  Hep.  356).  If  there  is  any  evidence 
of  acquiescence  at  any  time  no  decree  will  be  granted  {Thompson 
V.  H&urke,  [1893]  P.  70).  Where  no  defence  is  put  in,  a  trial  by  jury 
will  not  as  a  rule  be  ordered  {Thompson  v.  Rourke,  [1892]  P.  244).  No 
order  for  alimony  or  custody  of  children  can  be  made  in  this  suit. 

The  action  is  now  rare,  as  the  same  result  and  a  more  conclusive 
judgment  can  be  obtained  in  a  nullity  suit. 

\^AiUhorities. — Browne  and  Powles  on  Divorce,  6th  ed.,  165 ;  Geary 
on  Marriage,  378.] 

Jamaica.. — Area. — .Jamaica  (Xaymaca,  "the  well- watered ")  is 
the  largest  of  the  British  West  Indian  Islands,  having  an  area  of  about 
4200  square  miles,  or  about  half  as  large  as  Wales.  The  Cayman 
Islands,  the  Pedro,  and  Morant  Cays,  and  the  Turks  and  Caicos  Islands, 
which  are  all  dependencies  (see  below)  of  Jamaica  add  an  area  of  224 
square  miles  to  the  colony. 

Earlier  History. — .Jamaica  was  discovered  by  Columbus  in  1494,  and 
remained  a  Spanish  possession  for  161  yeai-s,  when  it  was  captured  by 
Cromwell.  During  the  Spanish  occupation  the  original  inhabitants, 
peace-loving  Indians,  became  virtually  e.xtinct.  In  1670  the  colony  was 
formally  ceded  by  Spain  to  England  by  tiie  Treaty  of  Madrid  (Hertslet's 
State  Papers,  vol.  i.  p.  608).  In  1660  civil  government  took  the  place 
of  the  military  jurisdiction  of  the  Commonwealth,  and  a  governor  was 
appointed  with  power  to  establish  Courts,  and  to  pass  laws  aided  by  an 
Elective  Council.  DitHculties  arose  from  time  to  time  in  working  this 
constitution,  and  there  were  frequent  rebellions  of  the  maroons,  runaway 
slaves  who  had  obtained  a  tract  of  land  on  the  north  side  of  the  island. 
On  the  abolition  of  slavery  by  the  Act  of  1833  (3  «&  4  Will.  iv.  c.  73),  the 
share  of  Jamaica  in  the  twenty  millions  sterling  compensation  moneys 
voted  by  the  Imperial  Parliament  amounted  to  nearly  a  third  of  the 
whole.  In  1838  matters  came  to  a  deadlock;  the  House  of  General 
Assembly  presented  an  address  to  the  Governor,  stating  that  they  had 
decided  to  abstain  from  the  exercise  of  their  legislative  functions  until 
""  they  were  left  to  the  free  exercise  of  their  rights  as  British  subjects." 
Whereupon  an  Imperial  Act  (2  &  3  Vict.  c.  26)  which  recites  this 
portion  of  the  Colonial  History  was  passed,  giving  to  the  Governor  in 
Council  power  to  revive  any  laws  which  had  been  thus  allowed  to 
-expire.  In  1865  an  insurrection  broke  out  among  the  negroes,  who 
massacred  twenty-three  whites,  whereupon  Governor  Eyre  proclaimed 
martial  law. 

Courts-martial  was  thereupon  set  up,  and  many  of  the  rebels  were 
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put  to  death.  A  commission  of  inquiry  reported  (April  9,  1886)  that 
the  steps  taken  by  the  Governor  were  necessary,  but  the  Commissioners 
thought  that  martial  law  was  kept  in  force  too  long,  and  that  the  punish- 
ments inflicted  were  too  severe.  On  February  6, 1867,  after  hearing  the 
argument  of  Mr.  J.  F.  Stephen,  the  magistrate  at  Bow  Street  committed 
Colonel  Nelson  and  Lieutenant  Brand,  two  of  the  officers  concerned  in 
suppressing  the  insurrection,  on  a  charge  of  murder.  On  the  10th  April, 
Cockburn,  C.J.,  charged  the  grand  jury  in  the  case,  and  discussed  at  great 
length  the  meaning  of  the  term  "  martial  law  " ;  the  grand  jury  ignored 
the  bill.  The  Attorney-General  having  declined  to  prosecute  Governor 
Eyre,  an  application  was  made  by  private  prosecutors  for  a  warrant 
under  11  &  12  Vict.  c.  42;  the  magistrate  refused  to  proceed,  but  a 
mandamus  was  granted  by  the  Court  of  Queen's  Bench  (L.  K.  3  Q.  B. 
478).  On  June  2,  1868,  Blackburn,  J.,  charged  the  grand  jury,  and  the 
bill  was  ignored ;  on  the  8th  June  Cockburn,  C.J.,  took  occasion  to  state 
in  Court  tliat  Blackburn,  J.,  must  not  be  deemed  to  have  spoken  with 
the  authority  of  his  brother  judges,  and  Blackburn,  J.,  made  a  short 
statement  in  reply.  One  Phillips  brought  an  action  against  the 
Governor  for  assault  and  false  imprisonment ;  the  Governor  pleaded  an 
Act  of  Indemnity  passed  by  the  local  legislature,  and  this  plea  was  held 
good  {Phillips  v.  Uyre,  1869,  L.  K.  4  Q.  B.  225 ;  in  the  Exchequer  Chamber, 
1871,  L.  R.  6  Q.  B.  1). 

The  outcome  of  these  troubles  was  that  the  local  legislature  in  1866 
abrogated  the  existing  machinery  of  legislature,  and  an  Act  of  the 
Imperial  Parliament  in  the  same  year  (29  &  30  Vict.  c.  12)  empowered 
Her  Majesty  to  constitute  a  new  Government.  By  Orders  in  Council  of 
June  11,  1866,  and  November  11,  1869,  a  nominated  Legislative  Council 
was  established,  and  the  colony  became  therefore  purely  of  the  "  Crown  " 
class  (see  article  Colony). 

Constitution. — By  Orders  in  Council  dated  May  19, 1884,  as  amended 
by  Order  in  Council  of  October  3, 1895  (St.  R.  &  0.,  Rev.  1904,  "  Jamaica," 
pp.  6-20),  the  present  constitution  was  established.  There  is  a  Legisla- 
tive Council,  consisting  of  the  Governor,  five  ex-ojficio  members,  not  more 
than  ten  nominated  members,  and  fourteen  elected  members.  The 
Council  must  be  dissolved  quinquennially.  There  is  also  a  Privy 
Council  with  the  usual  powers  of  an  executive  council,  which  is  com- 
posed of  the  Lieutenant-Governor,  three  ex-offi,cio  members,  and  not 
more  than  eight  other  nominated  members. 

Local  Government. — The  parish  is  the  unit  of  local  government,  and 
for  the  town  of  Kingstown  and  each  of  the  fourteen  other  parishes  there 
is  a  parochial  board. 

These  boards,  which  are  elected  on  the  same  franchise  as  the  Legis- 
lative Council,  administer  roads,  sanitation,  and  poor  relief,  and  as. 
regards  the  latter  act  under  a  "Board  of  Supervision" — as  was  the 
case  in  Scotland  before  the  creation  in  1894  of  a  Local  Government 
Board. 

Nearly  all  the  direct  taxes  of  the  colony  are  devoted  entirely  to  the 
parish  in  which  they  are  collected.  The  parishes  are  grouped  into  three 
counties,  but  the  local  government  system  is  based,  not  on  these,  but  on 
the  parishes. 

Laws. — The  common  law  of  England  is  the  common  law  of  the 
colony.  In  1655  the  original  colonists  brought  with  them  the  English 
statute  law.  The  colonial  Statute  1  Geo.  ii.  c.  1,  s.  22,  which  enacts, 
that  all  such  laws  and  statutes  of  England  as  have  been  at  any  time 
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esteemed,  introduced,  accepted,  or  received  as  laws  in  this  island,  shall 
and  are  hereby  declared  to  be  laws  of  this  island  for  ever  was  construed 
by  the  Supreme  Court  in  1866  {Jacquct  v.  Edwards).  No  laws  of 
non-British  origin  are  in  force  in  the  colony. 

Till  1866  the  colonial  statutes  were  styled  "Acts":  since  the 
change  in  that  year  in  the  constitution  of  the  island  they  have  become 
"  laws  " — numbered  consecutively  in  each  year. 

In  1889  a  revised  edition  (by  the  Hon.  C.  Ribton  Curran,  the 
acting  Chief  Justice)  of  the  statutes  and  laws  of  the  colony  was 
published  in  eleven  volumes;  it  extends  to  Law  16  of  1888. 

In  1892  an  Index  to  the  Laws  (up  to  Law  No.  1  of  1892)  by 
Mr.  Griffith,  resident  magistrate,  was  published. 

The  laws  are  in  a  very  confused  and  unsatisfactory  state,  and  the 
legislation  of  recent  years  has  Ijeen  "piece-meal." 

The  Civil  Trocedure  Code  (Law  40  of  1888)  is  based  on  the  English 
Judicature  Kules  of  1883. 

Special  legislation  (discussed  at  length  by  M'Thomton,  Jmimal 
of  Comparative  Legislation,  vol.  iv.,  N.  S.,  p.  135)  is  directed  against 
pra'dial  larceny,  which,  under  Law  6  of  1877,  is  made  felony.  This 
form  of  larceny  is  specially  prevalent  amongst  the  negroes  of  the 
colony,  who  gradually  filch  away  the  whole  produce  of  a  plantation. 
M'Thornton  gives  an  interesting  comparison  (ibid.,  p.  144)  of  the 
laws  in  the  other  West  Indian  colonies  on  this  subject.  Another 
offence  peculiar  to  the  West  Indies  is  "  Obeah  "  or  "  Myalism,"  which 
is  discussed  at  length  by  the  same  writer  (ibid.,  vol.  v.  p.  262),  and 
is  dealt  with  by  the  OUah  Law,  1898  (Uw  5  of  1898).  The  West 
Indian  Incumbered  Estates  Acts  were  brought  into  force  in  Jamaica  by 
Order  in  Council  of  June  28,  1861  (London  Gazette,  June  28,  1861, 
p.  2689) ;  they  remained  in  force  until  their  operation  was  determined 
by  an  Order  of  May  28,  1889  (ibuL,  June  4,  1889,  p.  3036). 

Courts  of  Law. — By  Law  29  of  1879  the  then  existing  Supreme 
Court  of  Judicature  of  the  island  was  consolidated  with  the  Chancery 
and  other  superior  Courts  as  one  Supreme  Court.  The  Supreme  Court 
as  thus  organised  has  all  the  powers  of  the  Supreme  Court  of  Judicature 
in  England  (except  certain  powers  of  the  old  High  Court  of  Admiralty), 
and  of  the  Lord  Chancellor  over  infants  and  i)er8on8  of  unsound  mind. 
The  Supreme  Court  consists  of  a  Chief  Justice  and  two  puisne  judges, 
and  to  it  appeals  may  be  brought  from  British  Honduras  (q.v.),  and 
from  the  Turks  and  Caicos  Islands  (see  below).  There  are  also  Courts 
of  Petty  Sessions  formed  of  magistrates,  and  the  resident  magistrates,  as 
well  as  holding  Courts  of  their  own,  preside  over  the  Courts  of  Betty 
Sessions. 

Under  Order  in  Council  of  April  14,  1851  (St.  R.  &  0.,  Rev.  1904, 
vol.  vi.,  "Judicial  Committee,"  p.  41),  an  appeal  lies  from  the  Supreme 
Court  of  the  colony  to  His  Majesty  in  Council.  For  conditions  of 
appeal,  see  Privy  Council. 

Previous  to  1905  the  only  law  reports  published  in  Jamaica  were  a 
selection  of  judgments  of  the  Supreme  Court  between  the  years  1866 
and  1876,  publisiied  in  two  volumes.  In  1905  a  new  series  of  reports 
was  commenced. 

Application  of  Imperial  Acts. — In  1832  loans  were  made  from 
Imperial  sources  (see  2  &  3  Will.  iv.  c.  125)  towards  the  losses  caused 
by  the  negro  insurrections  of  1831-2.  The  West  India  Relief  Com- 
missioners were  constituted  to  administer  these  and  other  loans.     In 
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1862  the  loan  to  Jamaica  was  converted  into  a  perpetual  annuity 
charged  on  the  revenues  of  the  island  (25  &  26  Vict.  c.  55) ;  in  1879  the 
outstanding  loans  to  private  individuals  were  remitted  (42  &  43  Vict, 
c.  16),  and  in  1883  (St.  K  &  O.,  Eev.  1904,  vol.  xi.,  "  Public  Loans,"  p.  1) 
the  powers  of  the  Eelief  Commissioners  came  to  an  end.  The  Public 
Works  Loans  Act,  1907,  provides  (s.  4)  a  loan  to  the  colony  of  £800,000 
out  of  Imperial  funds  towards  the  damage  caused  by  the  recent  earth- 
quake and  fire,  and  applies  certain  provisions  of  the  Colonial  Loans  Act, 
1899,  to  such  loan. 

The  Imperial  Coinage  Acts  have  been  put  in  force  in  the  colony 
{ibid.,  vol.  ii.,  "Coin,  Colonies,"  p.  114).  But  under  Order  in  Council  of 
August  19,  1853  (ibid.,  p.  97),  gold  of  the  United  States  passes  current 
in  the  colony.  Under  a  further  Order  of  September  14,  1866  (ibid., 
p.  103),  silver  coins  of  the  United  States  are  current  in  the  Turks 
and  Caicos  Islands.  By  Orders  in  Council  of  November  11,  1869, 
and  May  17,  1882  (ibid.,  pp.  104,  105,  106),  the  issue  of  a  nickel 
coinage  in  place  of  bronze  and  copper  coins  was  authorised  in  Jamaica 
and  extended  to  the  Turks  and  Caicos  Islands.  The  Spanish,  Mexican, 
and  Columbian  doubloons  and  silver  dollars  which  were  formerly  current 
in  Jamaica  were  demonetised,  as  regards  the  dollars,  by  Laws  No.  8  of 
1876  and  No.  10  of  1880,  and  as  regards  the  doubloons,  by  Order  in 
Council  of  January  30,  1901  (ibid.,  p.  123). 

The  Colonial  Probates  Act,  1892  (ibid.,  vol.  i.,  "Administration,"  p.  5), 
sec.  20  of  the  Finance  Act,  1894  (ibid.,  vol.  iv.,  "  Death  Duties,"  p.  14), 
and  the  Colonial  Solicitors  Act,  1900  (St.  E.  &  0.,  1904,  p.  630),  have  all 
been  applied  to  Jamaica. 

As  to  copyright,  by  a  colonial  Act,  c.  21  of  1858,  provisions  are 
made  for  the  protection  of  British  authors,  and  accordingly  the  prohibi- 
tions against  importations  of  foreign  reprints  in  Jamaica  were  sus- 
pended by  Order  in  Council  of  April  23,  1859  (St.  E.  &  0.,  Eev.  1904, 
vol.  ii.,  "  Copyright,"  p.  41). 

The  Colonial  Extradition  Act  (Law  7  of  1877)  has  been  incorporated 
with  the  Imperial  Extradition  Acts  (ibid.,  vol.  v.,  "  Fugitive  Criminal," 
p.  305),  and  for  the  purpose  of  inter-colonial  backing  of  extradition 
warrants  Jamaica  has  been  grouped  with  our  other  West  Indian 
colonies  (ibid.,  p.  330). 

The  revenues  of  the  colony  have  by  Treasury  determination  (ibid., 
vol.  ix.,  "Pension,"  p.  21)  been  made  applicable  to  superannuation 
allowances. 

Dependencies. — The  Cayman  Islands  consist  of  three  islands — the 
Grand  and  Little  Cayman,  and  Cayman  Brae.  Though  Columbus  dis- 
covered them,  they  were  never  taken  possession  of  by  the  Spaniards, 
but  were  colonised  from  Jamaica  shortly  after  England  captured  the 
latter  island. 

Doubts  which  had  arisen  as  to  what  was  the  legislative  authority  in 
the  islands  were  set  at  rest  by  "  The  Cayman  Islands  Act,  1863,"  26  &  27 
Vict.  c.  31,  of  the  Imperial  Parliament.  This  Act  gave  validity  to  the 
laws  already  made  by  the  local  magistrates  and  vestry,  and  provided 
that  future  legislation  should  be  in  the  hands  of  the  Jamaican  legisla- 
ture, who  might  delegate  local  legislative  powers  to  a  local  legislative 
authority. 

A  Commissioner  administers  the  government  of  the  islands,  and 
there  is  a  Legislative  Assembly,  consisting  of  the  Justices  of  the  Peace 
and  elected  vestrymen.     No  law  becomes  operative  until  the  sanction  of 
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the  Governor  of  Jamaica  has  been  obtained.  The  laws  are  published 
in  annual  volumes. 

Movant  and  Pedro  Cays  are  two  small  guano  islands  subject  to  the 
laws  of,  and  administration  by,  Jamaica,  to  which  they  were  annexed  by 
Letters  Patent  of  March  3,  1882  (St.  E.  &  O.,  Kev.,  vol.  vi.,  "Jamaica," 
p.  4). 

The  Turks  and  Caicos  Islands  have  an  area  of  169  square  miles, 
about  as  large  as  the  county  of  Rutland.  For  long  after  they  were  dis- 
covered by  Columbus  they  remained  uninhabited,  but  began  to  be  visited 
by  settlers  from  Bermudas  towards  the  end  of  the  seventeenth  century, 
but  owing  to  Spanish  interference  no  permanent  settlement  was  made. 
In  1799  they  were,  for  administrative  purposes,  included  in  the  Colony 
of  the  Bahamas,  but  in  1848  they  were  severed  therefrom  and  placed 
under  the  Governor  of  Jamaica,  but  with  a  separate  legislature. 

Finally  in  1873  an  Order  in  Council  (St.  K.  &  O.,  Kev.  1904,  vol.  vi., 
"  Jamaica,"  p.  1)  was  issued  under  an  Imperial  Act  (36  Viet.  c.  6)  annex- 
ing the  islands  to  the  Colony  of  Jamaica. 

There  is  a  Legislative  Board,  consisting  of  the  Commissioner  and 
Judge,  and  not  less  than  two,  nor  more  than  four,  other  members 
appointed  by  the  Governor  of  Jamaica.  The  laws  of  the  Legislative 
Council  of  Jamaica,  expressly  made  applicable  to  Turks  Islands,  apply 
there,  but  the  local  legislation  is  by  laws  of  the  Legislative  Board. 

The  laws  relating  to  the  Supreme  Court  of  the  Turks  and  Caicos 
were  consolidated  by  Ordinance  No.  5  of  1903,  and  by  further  Ordin- 
ances (Nos.  6  and  7)  of  the  same  year  the  civil  and  criminal  procedure 
of  the  Court  were  respectively  consolidated.  There  is,  however,  no 
revised  edition  of  the  laws  of  the  Turks  and  Caicos,  nor  any  index  to 
them. 

Under  sec.  17  of  Ordinance  No.  5  of  1903  an  appeal  lies  from  the 
Supreme  Court  of  the  Turks  and  Caicos  to  the  Court  of  Appeal  for  those 
islands. 

[See  the  Colonial  Office  List ;  the  Journal  of  Comparative  Legislation, 
vol.  i.  p.  161 ;  and  the  Laws  of  Jamaica.] 

Ja.pa.n. — Area. — The  Empire  of  Japan  is  made  up  of  over  3000 
islands,  of  which  the  five  principal  are  Honshiu,  Kiushiu,  Shikoku, 
Yezo,  and  Formosa — ceded,  together  with  the  Pescadores,  by  China 
under  Article  II.  of  the  Treaty  of  April  17, 1895  (Hertslet's  State  Papers, 
vol.  Ixxxvii,  p.  799).  Half  of  Sakhalin,  together  with  the  lease  of  Port 
Arthur,  was  ceded  by  Russia  under  the  Treaty  of  Portsmouth,  September 
5,  1905.  The  total  area  of  the  empire  is  alx)ut  175,000  square  miles,  or 
nearly  half  as  large  again  as  the  United  Kingdom. 

Earlier  History. — The  empire  is  stated  to  have  been  founded  as  early 
as  660  B.C.,  and  the  present  Emperor  to  be  a  direct  descendant  of  the 
original  founder,  the  Emperor  Jimmu.  From  the  twelfth  century 
onwards  the  original  dynasty  was  excluded  from  exercising  the  real 
powers  of  sovereignty  by  the  Shogun  or  Tycoon,  the  hereditary  chief  of 
the  army,  whose  successors  were  de  facto  rulers  of  Japan  until  the 
present  Emperor's  father  wrested  the  sovereign  power  from  the  usurper 
in  1868.  Till  that  time  it  was  the  Tycoon  and  not  the  Mikado  who  was 
recognised  by  foreign  powers  (see  Order  in  Council  providing  for  the 
change,  St.  R.  &  0.,  Rev.,  1st  ed.,  vol.  iii.  p.  368). 

Until  the  opening  under  the  treaty  with  Great  Britain  of  October  14, 
1854,  of  the  ports  of  Nagasaki  and  Hakodadi  to  ships  putting  in  for 
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repairs  and  supplies,  Japan  was  a  sealed  country  to  Europe.  The  subse- 
quent Treaty  of  August  26, 1858,  was  the  basis  of  the  capitulations,  under 
which  for  forty  years  we  exercised  an  extensive  jurisdiction  in  Japan. 
That  treaty  was  followed  by  an  Order  in  Council  of  March  3,  1859 
{London  Gazette,  March  4,  1859,  p.  989),  carrying  the  capitulations  into 
effect.  This  order,  as  subsequently  amended,  was  embodied  in  the  Order 
in  Council  of  1865,  which  established  a  Supreme  British  Court  for  both 
China  and  Japan,  whose  jurisdiction  is  now  (see  below)  confined  to  the 
former  empire  and  to  Corea.  For  brief  history  of  all  these  Orders,  see 
article  China  and  Corea. 

The  earlier  judicial  system  is  referred  to  under  "  Laws  "  below. 

The  Government  of  Japan  was  until  the  grant  of  the  Constitution 
of  1889  (see  below)  an  absolute  monarchy. 

Recent  History. — But  rapid  as  was  the  progress  of  Japan  between 
the  opening  fifty  years  ago  of  the  first  port  to  British  commerce  and  her 
■attainment  in  the  short  space  of  thirty  years  to  the  position  of  a  world 
power,  subsequent  progress  has  been  yet  more  startling. 

By  treaty  of  July  16,  1894  (Hertslet's  State  Papers,  vol.  Ixxxvi. 
p.  39),  it  was  provided  that  the  jurisdiction  until  then  exercised  by 
British  Courts  in  Japan,  and  "  all  the  exceptional  privileges,  exceptions, 
and  immunities  then  enjoyed  by  British  subjects  as  a  part  of,  or  appur- 
tenant to,  such  jurisdiction,  shall  absolutely  and  without  notice  cease 
and  determine,  and  thereafter  all  such  jurisdiction  shall  be  assumed  and 
exercised  by  Japanese  Courts  "  (art.  XX.).  The  operation  of  this  great 
change  was  under  the  treaty  postponed  for  some  five  years,  and  ulti- 
mately took  effect  on  August  4,  1899  (see  Order  in  Council,  St.  E.  &  0., 
Eev.  1904,  vol.  v.,  "  Foreign  Jurisdiction,"  p.  275). 

Japan  affords  the  solitary  instance  of  the  abrogation  of  the  capitula- 
tion regime  of  European  States  in  an  Oriental  country  in  favour  of  the 
Government  of  that  country. 

Constitution. — By  the  Constitution  of  February  11,  1889  {Hid.,  vol. 
Ixxxi.  p.  289),  the  executive  power  is  in  the  Emperor,'jwho  is  assisted  by 
a  Cabinet  of  ten  Ministers,  appointed  by,  and  responsible  to,  himself. 
The  legislative  power  is  also  vested  in  the  Emperor,  with  the  sanction 
of  the  Imperial  Diet,  which  consists  of  two  Houses — a  House  of  Peers 
and  a  House  of  Eepresentatives. 

The  House  of  Peers  consists  of  three  elements,  viz.,  hereditary,  elective, 
and  nominative.  The  hereditary  members  are  made  up  of  the  Imperial 
princes,  princes  and  marquises  above  twenty-five  years  of  age;  the 
elective  of  counts,  viscounts,  and  barons  of  twenty-five  years  of  age  (who 
are  elected  by  their  respective  orders  for  seven  years,  and  are  not  to 
exceed  one-fifth  of  the  number  of  their  respective  orders),  and  persons 
elected  for  seven  years  in  each  prefecture  from  and  by  the  fifteen  male 
inhabitants  over  thirty  years  of  age  who  pay  the  highest  amount  of  direct 
taxation  in  one  way  or  another  (these  members  have  to  receive  the 
Emperor's  nomination) ;  and  the  nominative  of  persons  over  thirty  years 
of  age  who  have  benefited  the  State,  nominated  by  the  Emperor  for  life. 

House  of  Representatives  consists  of  379  members  over  thirty  years  of 
age,  and  elected  by  single  ballot,  the  electors  fulfilling  the  three  following 
conditions,  viz.: — (1)  Being  Japanese  subjects  of  twenty-five  years  of  age ; 
(2)  being  actually  and  permanently  resident  in  the  electoral  district  for 
not  less  than  a  year ;  (3)  paying  taxes  to  the  amount  of  at  least  ten  yen 
annually. 

The  Diet  must  meet  annually,  and  controls  finances. 
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Local  Government. — For  administrative  purposes  the  empire  (except 
Yezo  and  Formosa),  is  divided  into  prefectures,  which  are  subdivided 
into  counties  and  municipalities,  which  in  turn  are  further  subdivided 
into  towns  and  villages — some  islands,  however,  have  organisations 
peculiar  to  themselves.  Each  prefecture  has  a  governor,  appointed  by 
the  Imperial  Government,  a  prefectural  assembly  and  a  prefectural 
council,  presided  over  by  the  governor.  The  governor  wields  the 
executive  authority  of  the  State  in  his  prefecture,  and  manages  the 
administration  of  the  local  body  in  accordance  with  the  wishes  of  the 
assembly  or  council. 

Each  county  has  a  sherifif,  a  county  assembly,  and  a  county  council, 
and  the  sheritl's  functions  are  identically  the  same  in  the  county  as  the 
governor's  are  in  the  prefecture,  and  he  is  appointed  by  the  same 
authority. 

Each  municipality  has  a  mayor,  nominated  by  the  Emperor  from 
three  candidates  elected  by  the  municipal  assembly,  a  municipal 
assembly,  and  a  municipal  council.  The  municipal  council  exercises 
the  local  administration  according  as  the  assembly  decides.  The  mayor 
directs  the  administration  of  State  and  prefecture,  delegated  by  law  or 
ordinance. 

Each  town  or  village  has  a  chief  magistrate  and  a  town  or  village 
assembly.  The  chief  magistrate  is  elected  by  the  assembly,  subject  to 
the  governor's  approval,  fulfils  the  same  functions  as  those  of  the  muni- 
cipal council,  in  the  town  or  village,  as  the  town  or  village  decides,  and 
also  the  same  functions  as  those  of  the  mayor  as  to  matters  delegated 
by  law  or  ordinance,  with  the  addition  of  the  control  of  the  delegated 
administration  of  the  country. 

Tiie  matters  dealt  with  by  all  these  local  assemblies  are  mainly 
financial.  Tbe  prefectural  and  county  councils  deal  with  matters  dele- 
gated by  their  respective  assemblies,  and  matters  of  pressing  importance 
when  their  respective  assemblies  are  not  sitting. 

In  Yezo  tiiere  is  a  special  local  organisation  with  a  governor  at  its 
head,  and  in  Formosa  there  is  a  Governor-General  indued  with  very  large 
powers,  and  also  twenty  local  divisions,  with  a  chief  magistrate  at  the 
head  of  each. 

Position  as  to  Corea. — As  stated  in  the  article  CmxA  AND  COREA  {q.v.), 
Japanese  influence  has  been  dominant  in  Corea  since  the  1904  treaties, 
and  the  country  is  under  a  Japanese  Protectorate,  the  inception  of  which 
dates  from  the  Treaty  of  Shimonoseki  (May  1895),  by  which  China 
renounced  her  formerly  claimed  sovereignty  over  Corea.  On  July  19, 
1907,  the  Emperor  of  Corea  f^bdicated  in  favour  of  his  son,  the  Crown 
Prince.  The  Emperor  had  intrigued  against  the  Protectorate,  and  had 
despatched  a  deputation  to  agitate  before  the  Powers  at  the  Hague. 

A  new  convention  between  Japan  and  Corea  dealing  with  the  altered 
situation  was  signed  at  Seoul  on  July  25,  1907.  Its  effect  is  briefly  as 
follows : — 

(1)  The  administration  of  Corea  is  placed  completely  under  the 
guidance  of  the  Japanese  Resident-General. 

(2)  That  Resident-General's  approval  is  necessary  to  the  enactment 
of  all  laws  and  the  transaction  of  all  important  State  affairs. 

(3)  He  controls  the  appointment  of  all  officials,  and  no  foreigners 
can  bo  employed  without  his  consent. 

(4)  Administrative  and  judicial  functions  are  to  be  completely 
severed. 
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(5)  The  "adviser"  system  which  formerly  prevailed,  under  which 
there  was  a  Japanese  financial  adviser,  is  abrogated. 

It  will  be  observed  that  the  position  of  the  Imperial  House  and 
Court  is  not  directly  affected,  and  that  Great  Britain  and  other  Powers 
will  still  continue  to  exercise  their  extra-territorial  jurisdiction  (see 
China  and  Cokea). 

During  the  past  few  years  reforms  have  been  pressed  on  Corea  too 
rapidly,  and  it  is  understood  that  the  introduction  of  the  new  system 
will  be  gradual. 

Lavjs. — The  judicial  system  of  the  Tokugawa  Government  previous 
to  the  restoration  of  the  Imperial  authority  in  1869  was  of  Chinese 
character;  torture  was  employed,  and  justice  often  defeated  by  the 
merest  technicalities.  In  1870  the  Judicial  Department  was  established, 
and  torture  was  abolished,  and  eight  years  later  new  Criminal  and  Civil 
Procedure  Codes  were  issued,  based  on  French  models.  The  existing 
Codes  date  from  1891,  but  have  been  subsequently  revised.  Their  basis 
is  partly  French  and  partly  German. 

The  feudal  system  has  been  completely  abolished,  and  absolute 
ownership  substituted,  but  right  of  pasture,  of  fishing,  and  of  drawing 
water  survive  as  relics  of  the  former  system.  The  system  of  adoption 
of  children  to  keep  up  the  family  name  is  firmly  established. 

Under  article  258  of  the  Commercial  Code  a  foreign  company  setting 
up  a  principal  office  in  Japan,  or  making  it  its  principal  object  to  do 
business  in  Japan,  must,  even  though  formed  in  a  foreign  country,  comply 
with  the  provisions  of  Japanese  company  law,  just  as  if  it  were  formed 
in  Japan. 

Marriage  under  the  law  of  Japan  is  the  union  of  one  man  with  one 
woman,  to  the  exclusion  of  all  others.  British  Courts  will  therefore 
recognise  as  valid  such  a  marriage  where  it  is  valid  according  to  the  laws 
of  Japan  {Brinkley  v.  Attorney -General,  1890,  15  P.  D.  p.  76),  for  though 
not  a  Christian  marriage  it  has  the  elements  of  such  as  are  necessary 
for  recognition. 

There  is  divorce  by  mutual  consent. 

Courts  of  Law. — The  criminal  Courts  are  of  three  grades — First 
Instance,  Appellate,  and  Cassation — the  second  being  the  final  Court 
as  to  facts,  and  the  last  the  final  Court  as  to  points  of  law.  This  appeal 
upon  questions  of  fact  is  the  chief  difference  between  the  Japanese  and 
English  systems.  It  will  disappear  if  the  now  (July  1907)  pending 
Criminal  Appeal  Bill  becomes  law. 

The  civil  Courts  are  also  of  three  grades — District,  Appellate,  and 
Cassation ;  besides  these  there  are  also  Divisional  Courts,  corresponding 
to  our  County  Courts.  In  neither  criminal  nor  civil  Courts  is  there  any 
trial  by  jury. 

Application  of  Imperial  Acts. — Japan  having  acceded  to  the  Berne 
Copyright  Convention  and  to  the  additional  Act  of  Paris  of  1896, 
Anglo-Japanese  relations  as  to  copyright  are  now  regulated  by  Order 
in  Council  (St.  E.  &  0.,  Eev.  1904,  vol.  ii.,  "  Copyright,"  p.  20). 

Japan  also  acceded,  by  declaration  of  July  15,  1899  (Pari.  Papers, 
1899,  c.  9327),  to  the  international  convention  for  the  protection  of 
industrial  property  (Hertslet's  State  Papers,  vol.  Ixxiv.  p.  44),  and 
accordingly  Anglo-Japanese  relations  as  to  patents,  designs,  and  trade 
marks  are  now  regulated  by  Order  in  Council  (St.  R.  &  0.,  Eev.  1904, 
vol.  ix.,  "Patents,"  etc.,  p.  15). 

As  to  ships  and  shipping,  provision  was  made  by  Order  in  Council, 
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October  9,  1903  {ibid.,  vol.  viii.,  "Merchant  Shipping,"  p.  82),  for  the 
apprehension  and  carrying  back  to  their,  ships  of  seamen  deserting  from 
Japanese  ships  in  any  part  of  His  ]\Iajesty's  dominions.  Japan  has 
adopted  the  existing  British  rules  for  the  measurement  of  ships'  tonnage, 
and  it  is  consequently  provided  by  Order  in  Council  of  January  27, 
1885  {ibid.,  p.  12),  that  Japanese  ships  need  not  be  measured  in  any 
port  or  place  in  His  Majesty's  dominions,  but  that  their  certificates  of 
registry,  if  of  the  above  or  of  a  subsequent  date,  shall  be  evidence  of  the 
tonnage.  The  British  Regulations  of  1896  for  preventing  collisions  at 
sea  apply  to  Japanese  ships,  whether  within  British  jurisdiction  or  not 
{ihid.,  p.  254),  save  that  as  regards  rights  on  fishing  boats  article  10  of 
the  earlier  regulations  of  1884  {ibid.,  pp.  248-252)  applies. 

By  Order  in  Council  of  December  12, 1905  (St.  K.  &  O.,  1905,  p.  206), 
Part  II.  of  the  Medical  Act,  1886,  49  &  50  Vict.  c.  48,  has  been  applied 
to  Japan,  so  that  Japanese  medical  practitioners  can  be  registered  and 
practise  in  the  British  dominions  without  examination.  Italy  {q.v.)  is 
the  only  other  foreign  country  to  which  Part  II.  of  the  Act  has  been 
applied. 

Japanese  consuls  are  empowered  to  administer  estates  of  Japanese 
subjects  dying  within  His  Majesty's  dominions  (except  in  Canada, 
Newfoundland,  New  Zealand,  and  Natal)  in  the  absence  of  anyone 
rightfully  entitled  to  administer  (St  K.  &  O.,  1906,  p.  2). 

On  the  withdrawal  of  British  ex-territorial  jurisdiction  in  Japan 
(see  above),  it  l^ecame  necessary  to  revise  the  Table  of  Consular  Fees. 
This  was  effected  by  an  Order  in  Council  of  1900  (St.  R.  &  0.,  Rev. 
1904,  vol.  ii.,  "  Consul,  British,"  p.  28).  Consular  fees  in  Japan  are  now 
regulated  by  the  Japan  (Consular  and  Marriage  Fees)  Order  in  Council, 
1906  (St.  R.  &  0.,  1906,  p.  101),  which  rei>ealed  the  1900  Oi-der,  and 
under  which  the  fees  are  with  a  few  variances  (i-eferred  to  under  the 
title  Consul  {q.v.))  the  same  as  for  all  other  countries  except  China  and 
COREA  {q.v.). 

By  an  Order  of  Council  of  August  12, 1876,  the  Treasury  is  empowered 
from  time  to  time  to  fix  the  rate  at  which  dollars  are  to  be  issued  to  His 
Majesty's  forces  in  Hong  Kong,  the  Straits  Settlements,  China,  and  Japan 
(St  R.  &  O.,  Rev.  1904,  vol.  ii.,  "Coin  Colonies,"  p.  43). 

[See  Statesman's  Year-Book ;  Progress  of  the  Judicial  System  of  Japan, 
by  T.  Okamura,  LLD. ;  Journal  of  Comparative  Lcffislation,  vol.  L  (N.  S.) 
p.  46.] 

Jeofails. — It  was  the  general  rule  at  common  law  that  writs 
and  proceedings  of  or  in  Courts  could  not  be  amended  even  for  false 
Latin  or  clerical  errors,  except  apparently  in  the  case  of  judgments  or 
parts  of  the  record  or  acts  of  the  Court,  wFiich  could  be  amended  in  the 
same  term,  whether  in  civil  or  criminal  cases.  A  series  of  statutes  were 
passed  at  divers  times  to  enlarge  the  power  of  amendment.  They  were 
— 14  Edw.  in.  c.  6 ;  1  H.  v.  c.  5 ;  9  Hen.  v.  stat  1,  c.  4  ;  4  Hen.  vl  c.  3  ; 
8  Hen.  vl  cc.  12,  15;  32  Hen.  vin.  c.  30;  37  Hen.  vin.  c.  6;  18  Eliz. 
c.  14 ;  21  Jac.  i.  c.  13.  They  were  known  as  the  Statutes  of  Jeofails 
(j'ai  failli).  The  old  law  as  to  amendment  in  civil  proceedings  (which  is 
collected  in  Viner,  Abr.,  tit  "  Amendment  and  Jeofails ")  is  wholly 
superseded  as  to  the  High  Court  by  the  Judicature  Acts  and  Rules,  and 
survives  only,  if  at  all,  in  a  few  local  Courts  of  Record.  The  Acts  above 
mentioned,  except  37  Hen.  viii.  c.  6,  were  repealed  in  1879  as  to  civil 
proceedings  in  the  Supreme  Court  (42  &  43  Vict  c.  59,  schedule,  Pt  II.), 
VOL.  VIL  32 
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and  wholly  in  1883  (46  &  47  Vict,  c.  59,  s.  4).  37  Hen.  viii.  c.  6  was 
repealed  in  1827  (7  &  8  Geo.  iv.  c.  27,  s.  1).  As  to  amendment  in 
criminal  proceedings,  see  Indictment. 

Jersey. — See  Channel  Islands. 

Jervis'  Acts  is  the  popular  title  of  three  Acts  of  1848  passed 
at  the  instance  of  Sir  John  Jervis,  then  Attorney-General,  and  later  Chief 
Justice  of  the  Common  Pleas.  They  have  now  received  the  statutory 
short  titles  of  the  Indictable  Offences  Act,  1848,  11  &  12  Vict.  c.  42  ; 
Summary  Jurisdiction  Act,  1848,  11  &  12  Vict.  c.  43  (see  Summaky 
Jukisdiction)  ;  and  the  Justices  Protection  Act,  1848,  11  &  12  Vict. 
c.  44  (see  Justice  of  the  Peace). 

Jesui't. — The  Jesuits  are  a  community  (the  Society  of  Jesus)  in 
the  Eoman  Catholic  Church,  established  by  a  Papal  Bull  in  1540,  of 
which  the  first  Superior  was  Ignatius  Loyola,  the  founder  of  the  order. 
Although  under  vows,  they  are  not  a  monastic  order,  but  simply  (in 
their  own  words)  an  "  order  of  priests,"  acting  in  strictest  subordination 
in  the  service  of  the  Papacy  for  the  overcoming  of  unbelief.  They 
played  a  peculiarly  active  part  in  the  movement  of  the  counter-Eeforma- 
tion,  and  for  this  reason  were  objects  of  grave  suspicion  to  the  English 
Government  from  the  sixteenth  to  the  eighteenth  centuries,  being 
specially  mentioned  in  most  of  the  Acts  dealing  with  popish  recusants 
(as  to  which  see  Gibson,  Cod.  vi.,  pp.  526,  529,  538,  591,  595). 

The  Eoman  Catholic  Emancipation  Act,  1829,  10  Geo.  iv.  c.  7,  after 
reciting  (s.  28)  that  it  was  "  expedient  to  make  provision  for  the  gradual 
suppression  and  final  prohibition  "  of  "  Jesuits  and  members  of  other 
religious  orders  and  societies "  resident  within  the  United  Kingdom, 
provided  (s.  29)  that  a  Jesuit  coming  into  the  realm  might  be  convicted 
for  a  misdemeanor  and  ordered  to  be  banished  for  life;  and  further 
(s.  34),  that  any  person  admitted  to  be  a  Jesuit  or  member  of  any  other 
such  religious  order  after  the  commencement  of  the  Act  should  be  liable 
to  be  convicted  for  a  misdemeanor  and  banished  for  life.  Any  person 
so  sentenced  who  within  three  months  of  such  sentence  was  found  at 
large  in  the  United  Kingdom  might  be  transported  for  life  (s.  36).  But 
it  was  provided  (s.  30)  that  natural-born  subjects  who  were  Jesuits  might 
return  into  the  kingdom  and  be  registered ;  and  the  Chief  Secretary  of 
State,  being  a  Protestant,  might  (s.  31)  grant  licences  to  Jesuits  to  come 
into  the  kingdom  for  a  period  of  six  months  or  under;  such  licences 
(s.  32)  to  be  annually  laid  before  Parliament. 

No  practical  effect,  it  is  hardly  necessary  to  state,  has  ever  been 
given,  or  is  likely  to  be  given,  to  these  provisions.  (See  further,  articles 
Eoman  Catholic  ;  Eeligious  Order.) 

Jetsam. — See  Flotsam,  Jetsam,  and  Lagan. 

Jettison. — See  Average. 

Jewels. — On  the  construction  of  the  will  before  the  Court  in 
A.-G.  V.  Harley,  1828,  5  Euss.  173 ;  38  E.  E.  992,  a  diamond  necklace 
and  cross  and  diamond  rings  were  held  to  be  included  in  the  term 
"jewels."  In  Sudbury  v.  Brown,  1856,  4  W.  E.  736,  a  bag  of  coins  was 
held  not  to  pass  under  a  bequest  of  "jewellery."     Masonic  orders  and 
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silver  filigree  ornaments  were  held  to  pass  as  "jewels"  in  Brooke  v. 
Wanvick,  1848,  2  De  G.  &  Sm.  425 ;  64  E.  R.  191 ;  79  E.  R.  270. 

Old  family  jewels,  which  a  husband  permits  his  wife  to  wear 
occasionally,  do  not  become  paraphernalia  (see  Husband  and  Wife) 
(Jervoise  v.  Jervoise,  1853,  23  L  J.  Ch.  703),  but  other  jewels  given  by 
a  husband  to  his  wife  to  be  worn  as  ornaments  are  paraphernalia  {ibid.). 
See  also  Heirlooms,  and  In  re  Gerard,  [1906]  W.  N.  21 ;  Stroud,  Jud. 
Diet.  2nd  ed.,  8.v. 

JeAVS. — The  political  and  civil  disabilities  formerly  attending  the 
profession  of  the  Jewish  religion  have  been  almost  entirely  removed. 
Jews  were  formerly  practically,  though  not  directly,  excluded  from 
Parliament  by  the  form  of  the  oath  {Miller  v.  Salovions,  1852,  8  Ex.  Rep. 
788),  but  in  1868  the  forms  of  the  parliamentary  and  other  legal  oaths 
when  to  be  taken  by  them  were  modified  (21  &  22  Vict.  c.  49)  by 
omitting  the  usual  reference  to  the  faith  of  a  Christian.  It  was  provided 
that  the  Act  should  not  extend  to  enable  a  Jew  to  become  Regent,  Lord 
Chancellor,  or  I^rd  Lieutenant  of  Ireland. 

Their  schools,  places  for  worship  and  for^education,  and  other  charit- 
able purposes,  ami  the  property  held  therewith,  have  been  placed  on 
the  same  footing  as  those  of  Protestant  Nonconformists  {q.v.)  (9  &  10 
Vict.  c.  59,  8.  2;  18  &  19  Vict.  c.  86,  8.  2).  The  right  of  presentation 
Attaching  to  any  office  held  by  a  Jew  is  to  be  exercised  by  the  Arch- 
bishop of  Canterbury,  and  no  Jew  is  to  advise  the  Crown  in  regard  to 
any  office  or  preferment  in  the  Church  of  England  (21  &  22  Vict.  c.  49). 

The  Factory  Acts  have  recognised  that  for  Jews  Saturday  corre- 
sponds to  the  Christian  Sunday.  By  the  Factory  and|  Workshop  Act, 
1901,  1  Edw.  VII.  c.  22,  it  is  provided  that,  where  the  occupier  of  a 
factory  or  workshop  is  a  Jew,  if  he  keeps  his  factory  or  workshop  closed 
on  Saturday  until  sunset,  he  may  either  employ  young  ijersons  and 
women  between  sunset  and  9  P.M.  on  Saturday  (s.  47  (1)),  or,  if  he  keeps 
his  factory  closed  on  Saturday  both  before  and  after  sunset,  he  may 
employ  them  one  hour  extra  on  each  of  the  other  five  days  in  the  week 
^not  being  Sunday)  so  that  such  hour  be  at  the  beginning  or  end  of  the 
period  of  employment,  and  be  not  before  6  a.m.  or  after  9  p.m.  (s.  47  (2)). 
If  all  the  children,  young  persons,  and  women  employed  are  Jews,  he 
may  give  two  other  holidays  instead  of  Christmas  Day  and  Good  Friday 
{s,  35).  It  is  further  provided  (s.  48)  that  he  may  employ  young  persons 
and  women  who  are  Jews  in  the  factory  or  workshop  on  Sunday,  but 
only  if  it  has  been  closed  on  Saturday  and  he  has  not  made  use  of 
either  alternative  under  sec.  47.  The  factory  or  workshop  may  not  be 
open  for  traffic,  that  is,  for  effecting  sales  or  receipt  of  fresh  orders  {Gold- 
stein V.  Vaughan,  [1897]  1  Q.  B.  549)  on  Sunday  (s.  48  (1)). 

Ministers  of  Jewish  congregations  are  exempted  from  serving  on 
juries  (Juries  Act,  1870). 

The  marriage  of  Jews,  where  both  parties  are  Jews,  may  be  solemnised 
according  to  the  ceremonial  of  their  own  religion.  The  restrictions  of 
the  earlier  Marriage  Acts,  26  Geo.  ii.  c.  32;  4  Geo.  iv.  c.  76,  s.  31,  did 
not  extend  to  such  marriages.  The  Marriage  Act,  1836,  6  &  7  Will. 
IV.  c.  85,  ss.  2,  4,  16,  requires  that  notice  shall  be  given  of  the  intended 
marriage  to  the  superintendent  registrar  of  the  district  in  which  the 
parties  reside,  or  the  registrar  of  each  district,  wliere  they  do  not 
reside  in  the  same,  and  his  certificate  be  issued.  It  is  the  duty  of 
the   Secretary  of   the  Synagogue   to  which   the   husband  belongs  to 
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forthwith  register  the  marriage  in  the  duplicate  register  kept  by  him 
(Eegistration  Act,  1836,  6  &  7  Will.  iv.  c.  86,  ss.  30  and  31 ;  Marriage 
and  Eegistration  Act,  1856,  19  &  20  Vict.  c.  119,  s.  22).  The  Registrar 
of  Marriages  need  not  be  present  at  the  ceremony  (Hammick's  Mar- 
riage Law  of  England,  2nd  ed.,  pp.  159-165).  Jews  may  also  be  married 
by  licence  (Marriage  Act,  1856,  19  &  20  Vict.  c.  119,  s.  21).  Jews 
are  exempted  from  the  provisions  of .  the  Marriage  Act,  1898,  61  & 
62  Vict.  c.  58,  s.  13,  and  the  Marriage  with  Foreigners  Act,  1906,. 
6  Edw.  VII.  c.  40,  s.  2  (3).  The  prohibited  degrees  laid  down  by 
Lord  Lyndhurst's  Act,  5  &  6  "Will.  iv.  c.  54,  differ  in  some  particulars, 
from  those  of  the  Jewish  religion.  It  seems  that  they  apply  never- 
theless to  Jewish  marriages  contracted  in  England  (Hammick,  p.  164). 
Jewish  religious  law  admits  of  extra-judicial  divorces,  but  in  thia 
also  the  ordinary  English  Law  applies  to  Jews  (ihid.,  p.  165).  The 
ordinary  presumption  of  marriage  from  cohabitation  applies  in  the 
case  of  a  Jew  and  a  Christian,  although  their  marriage  would  not 
be  recognised  by  the  Jewish  religion  {Goodman  v.  Goodman,  1859,. 
33  L.  T.  70). 

Jobber. — See  Stock  Exchange. 

Joinder  of  Causes  of  Action. — A  plaintiff  was  always 

permitted  at  common  law  to  join  in  one  declaration  several  different 
claims,  provided  they  were  all  between  the  same  parties,  suing  or  sued 
in  the  same  right,  and  were  also  of  the  same  quality  or  character,. 
e.g.  claims  on  two  different  bonds,  or  two  separate  covenants  {Shepherd 
v.  Shepherd,  1845,  1  C.  B.,  at  p.  856);  and  a  claim  for  a  debt  due  on  a. 
bond  might,  it  seems,  have  been  joined  at  common  law  with  a  claim  for 
a  debt  due  on  a  simple  contract  (Stephen  on  Pleading,  325).  But  a 
count  in  trespass  could  not  be  joined  with  a  count  in  trover ;  still  less 
a  count  in  contract  with  a  count  in  tort.  By  sec.  41  of  the  Common 
Law  Procedure  Act,  1852,  however,  it  was  enacted  that  "causes  of 
action  of  whatever  kind,  provided  they  be  by  and  against  the  same 
parties,  and  in  the  same  rights,  may  be  joined  in  the  same  suit,"  except 
in  actions  of  replevin  and  ejectment,  subject  to  the  power  of  a  judge  to 
order  them  to  be  tried  separately  if  he  deemed  it  expedient.  But  this 
section  did  not  enable  a  plaintiff  who  was  an  executor  to  join  claims  in 
his  own  right  with  claims  by  him  as  executor.  By  the  preceding  section 
of  the  same  Act  (s.  40)  a  husband  was  permitted,  in  an  action  brought 
by  himself  and  his  wife  as  co-plaintiffs  for  an  injury  done  to  her,  to  join 
claims  in  his  own  right  arising  out  of  the  same  injury.  The  Judicature 
Act,  1873,  went  a  great  deal  further.  It  appeared,  indeed,  to  one  who- 
did  not  read  its  provisions  by  the  light  of  the  previous  practice,  to  give 
a  plaintiff  an  almost  unlimited  power  of  joining  as  many  different  causes 
of  action  as  he  thought  fit  against  any  number  of  defendants,  from  whom 
he  claimed  any  relief,  "  whether  jointly,  severally,  or  in  the  alternative  " 
(Order  16,  r.  1).  But  it  has  now  been  decided  that  this  is  not  the  law. 
The  power  of  joining  causes  of  action  under  the  present  system,  though 
very  extensive,  is  still  subject  to  considerable  (and  very  sensible)  restric- 
tions. It  is  obviously  a  mistake  for  a  plaintiff  to  confuse  the  jury  and 
damage  his  chances  of  success  by  mixing  together  incongruous  claims. 
On  the  other  hand,  whenever  several  causes  of  action  can  be  con- 
veniently tried  together,  it  is  the  duty  of  a  plaintiff  to  avail  himself  of' 
the  powers  given  him  and  join  them  all  in  one  writ,  if  he  may ;  other- 
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wise,  he  may  be  mulcted  in  costs  (see  ffcirribs  v.  NciPcastle  Co-operative 
Society,  1897,  76  L.  T.  109). 

Cases  in  which  every  plaintiff  and  every  defendant  is  interested 
in  every  cause  of  action  which  it  is  proposed  to  join  obviously  stand 
in  a  very  different  position  from  those  in  which  one  or  more  of  the 
parties  is  not  concerned  in  one  or  more  of  the  causes  of  action  included 
in  the  Statement  of  Claim.  Let  us  therefore  deal  with  each  class  of 
cases  separately. 

I.  Where  All  the  Causes  of  Action  are  between  the 
SAME  Parties. 

The  plaintiff  may  now  join  on  his  writ  any  number  of  such  causes  of 
action,  whether  tliey  sound  in  contract  or  in  tort,  and  whether  they 
arise  out  of  the  same  transaction  or  not.  But  the  defendant  is  not  left 
unprotected.  If  he  can  persuade  a  Master  tliat  the  plaintiff  has  united 
in  the  same  action  several  causes  of  action  which  cannot  Ih)  conveniently 
tried  or  disposed  of  togetlier,  the  Master  may  always  order  any  of  such 
causes  of  action  to  be  excluded,  and  consequential  amendments  to  be 
made,  and  may  make  such  order  as  to  costs  as  may  be  just  (Order  18, 
rr.  1,  7,  8,  9).  Thus,  it  has  been  held  that  a  claim  for  damages  for  liljel, 
and  a  claim  to  have  new  trustees  of  a  trust  fund  appointed,  cannot  be 
conveniently  tried  together  in  the  same  action  (South  African  Republic  v. 
Chemin  de  Fer  du  Nord,  [1897]  2  Ch.  487) ;  and  that  twenty-three  claims 
for  the  infringement  of  twenty-three  patents  cannot  be  tried  together 
in  the  same  action,  as  such  a  joinder  would  obviously  embarrass  the 
defendant  in  his  defence  (Saccfuirin  Corp.  Ltd.  v.  Wild,  [1903]  1  Ch.  410^ 

To  this  general  rule  there  are  three  exceptions  : — 

(a)  Claims  by  a  trustee  in  bankruptcy,  as  such,  cannot,  except  by 
leave  of  a  Master,  l>e  joined  with  any  claim  by  him  in  any  other  capacity 
(Order  18,  r.  .S). 

(b)  Claims  by  or  against  an  executor  or  administrator,  as  such,  may 
not  be  joined  with  claims  by  or  against  him  personally,  unless  the  last- 
mentioned  claims  are  alleged  to  arise  with  reference  to  the  estate  in 
respect  of  which  the  plaintiff  or  defendant  is  executor  or  administrator 
(Order  18,  r.  5  ;  Whitwortk  v.  Darbishire  ami  OtJurs,  1893,  41  W.  K.  317 ; 
68  L.  T.  216). 

(f)  No  cause  of  action  may,  unless  by  leave,  be  joined  with  an  action 
for  the  recovery  of  land,  except  claims  in  respect  of  mesne  profits  or 
arrears  of  rent,  or  double  value  in  respect  of  the  premises  claimed  or  any 
part  thereof,  and  damages  for  breach  of  any  contract  under  which  the 
same  or  any  part  thereof  are  held,  or  for  any  wrong  or  injury  to  the 
premises  claimed  (Order  18,  r.  2).  But  no  leave  is  required  to  join  a 
claim  for  an  interim  injunction  (Beady.  Wotton,  [1893]  2  Ch.  171).  An 
action  to  establish  title  to  land  is  not  an  action  for  the  recovery  of  land 
within  this  rule  (Gledhill  v.  ffutiter,  1880.  14  Ch.  D.  492). 

Subject  to  these  exceptions,  the  plaintiff  may  unite  in  the  same  action 
any  number  of  causes  of  action  in  which  all  parties  are  concerned,  and 
which  can  be  conveniently  tried  together. 

II.  "Where  One  or  More  of  the  Plaintiffs  has  no  Interest 
IN  Some  of  the  Causes  of  Action  Joined. 

Here  at  once  more  difficulty  arises.  Three  cases,  however,  are 
expressly  dealt  with  by  rules  of  Court: — 
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(a)  "  Claims  by  plaintiffs  jointly  may  be  joined  with  claims  by 
them  or  any  of  them  separately  against  the  same  defendant "  (Order  18, 
r.  6); 

(b)  "Claims  by  or  against  husband  and  wife  may  be  joined  with 
claims  by  or  against  either  of  them  separately"  (Order  18,  r.  4). 

In  both  these  cases  it  will  be  observed  that  all  the  plaintiffs  are 
properly  joined  in  the  action,  as  they  are  necessary  parties  to  the  joint 
claims ;  and  being  thus  already  parties,  it  clearly  saves  time  and  trouble 
for  them  to  join  their  separate  claims  against  the  same  defendant. 

(c)  But  when  may  unconnected  persons  who  have  each  a  distinct  and 
separate  cause  of  action  against  the  same  defendant  join  them  in  one 
writ  ?  They  may  do  so  in  the  cases  defined  by  Order  16,  r.  1,  which 
was  amended  in  1896,  and  now  runs  as  follows: — "All  persons  may  be 
joined  in  one  action  as  plaintiffs,  in  whom  any  right  to  relief  in  respect 
of  or  arising  out  of  the  same  transaction  or  series  of  transactions  is 
alleged  to  exist,  whether  jointly,  severally,  or  in  the  alternative,  where 
if  such  persons  brought  separate  actions  any  common  question  of  law  or 
fact  would  arise ;  provided  that,  if  upon  the  application  of  any  defendant 
it  shall  appear  that  such  joinder  may  embarrass  or  delay  the  trial  of  the 
action,  the  Court  or  a  judge  may  order  separate  trials,  or  make  such 
other  order  as  may  be  expedient,  and  judgment  may  be  given  for  such 
one  or  more  of  the  plaintiffs  as  may  be  found  to  be  entitled  to  relief,  for 
such  relief  as  he  or  they  may  be  entitled  to,  without  any  amendment. 
But  the  defendant,  though  unsuccessful,  shall  be  entitled  to  his  costs 
occasioned  by  so  joining  any  person  who  shall  not  be  found  entitled  to 
relief  unless  the  Court  or  a  judge  in  disposing  of  the  costs  shall 
otherwise  direct." 

Hence,  to  enable  plaintiffs  who  are  not  jointly  interested  in  any 
cause  of  action,  and  are  not  husband  and  wife,  to  unite  their  separate 
causes  of  action  in  one  proceeding,  two  facts  must  concur — their  respec- 
tive rights  to  relief  must  arise  out  of  the  same  transaction  or  series  of 
transactions — and  must  raise  some  common  question  of  law  or  fact. 
It  is  not  enough  for  them  to  show  one  without  the  other  {Stroud  v. 
Zawson  and  Others,  [1898]  2  Q.  B.  44 ;  Walters  v.  Green,  [1899]  2  Ch. 
696;  Great  North- West  Central  Rhj.  Co.  v.  Charlebois,  [1899]  A.  C.  114). 
Unless  the  case  falls  within  the  precise  words  of  Order  16,  r.  1,  the  old 
rule  of  law  applies,  that  no  action  can  be  maintained  jointly  by  two 
plaintiffs  where  the  wrong  done  to  one  is  no  wrong  to  the  other  (Barratt 
&  Hodsoll  v.  Collins,  1825, 10  Moore,  446),  and  each  plaintiff  must  issue 
a  separate  writ.  And  note  that  this  rule,  even  as  amended,  applies  only 
to  the  joinder  of  persons  "  as  plaintiffs ;  "  their  separate  causes  of  action 
must  all  be  against  the  same  defendant  or  defendants. 

But  it  is  not  always  easy  to  apply  the  language  of  the  rule  to  a 
particular  case.  For  instance,  in  an  action  of  libel  or  slander  what  is 
meant  by  the  same  transaction  or  series  of  transactions  ?  In  such 
actions  the  right  to  relief  arises  out  of  a  publication  by  the  defendants. 
Hence  it  is  submitted  that  the  words  "  the  same  transaction  "  mean  "  the 
same  publication,"  and  not  that  the  words  complained  of  refer  to  the 
same  transaction  or  series  of  transactions.  If,  then,  two  or  more  persons 
who  occupy  some  position  of  joint  responsibility  known  to  the  law  {e.g. 
partners  in  a  firm,  co-owners  of  property,  executors  of  the  same  will, 
trustees  of  the  same  settlement,  members  of  the  same  corporation)  be 
charged  collectively  with  some  joint  misconduct  or  neglect  of  duty,  this 
is  a  joint  imputation  on  them  all  as  a  body,  and  all  can  join  as  co-plaintifis 
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in  one  action  if  they  wish  {Booth  and  Others  v.  Briscoe,  1877,  2  Q.  B.  D. 
496).  And  generally,  if  A,  and  B.  be  both  defamed  by  the  same  libel 
or  slander,  and  if  some  common  question  of  law  or  fact  would  arise  in 
each  action  should  they  sue  separately,  A.  and  B.  can  join  as  co-plaintiffs 
on  one  writ.  But  if  the  same  defendant  defames  A.  on  one  occasion  and 
B.  on  another,  A.  and  B.  cannot  join  as  co-plaintiffs,  although  the  charges 
made  against  them  may  be  "  historically  connected ; "  for  their  respective 
rights  to  relief  do  not  arise  out  of  the  same  publication.  Thus,  where 
the  female  defendant  uttered  several  separate  and  distinct  slanders,  of 
which  some  imputed  that  Mrs.  Sandes  had  been  guilty  of  larceny,  while 
the  others  imputed  larceny  to  her  daughter,  it  was  held  that  the 
mother  and  daughter  must  bring  separate  actions  {Saiides  and  Another 
V.  WildmiUh  and  Another,  [1893]  1  Q.  B.  771). 

In  Drincqhier  v.  Wood,  [1899]  1  Ch.  393,  it  was  decided  by  Byrne,  J., 
that  four  persons  who  had  been  separately  induced  to  take  debentures 
on  the  faith  of  erroneous  statements  contained  in  the  same  fraudulent 
prospectus  might  join  as  co-plaintiffs  under  Order  16,  r.  1,  in  an  action 
against  the  directors.  And  see  Walters  v.  Green,  [1899]  2  Ch.  696. 
But  in  Price  v.  Clinton,  [1906]  2  Ch.  487,  where  seventeen  persons  were 
induced  to  take  shares  in  a  company  by  fraudulent  misrepresentations 
contained  in  the  prospectus,  and  each  brought  a  separate  action  against 
the  same  director,  Joyce,  J.,  held  that  these  were  "  properly  separate 
actions."  It  may,  however,  be  taken  as  clear  law  that  several  persons 
who  have  separate  interests  in  the  same  premises  may  join  as  co-plain- 
tiffs in  the  same  action  in  respect  of  any  injury  done  to  those  premises. 
E.g.  the  owner  and  the  tenant  of  a  house  may  sue  together  for  an 
injunction  to  restrain  a  nuisance  to  that  house  ( Viscount  Gort  and 
Others  v.  Botimei/,  1886,  17  Q.  B.  D.  625).  Or  the  owners  and  tenants 
of  two  or  more  adjoining  houses  may  all  join  in  one  action  to  restrain, 
or  to  recover  damages  for  any  nuisance  or  other  injury  which  affects 
their  respective  properties,  though  to  different  extents,  provided  such 
nuisance  or  injury  is  caused  by  the  same  acts  of  the  same  person  {House 
Property  Co.  v.  Horse  Nail  Co.,  1885,  29  Ch.  D.  190).  So  it  has  been 
held  that  the  Universities  of  Oxford  and  Cambridge  may  join  in  one 
action  to  restrain  a  publisher  from  selling  his  Ixwks  as  "The  Oxford 
and  Cambridge  Publications"  {Universities  of  Oxford  and  Cambridge  v. 
GUI,  [1899]  1  Ch.  55). 


III.  Where  One  or  More  of  the  Defendants  has  no  Interest 
IN  Some  of  the  Causes  of  Action  Joined. 

Where  a  plaintiff  alleges  that  several  persons  are  jointly  liable  to 
him  either  in  tort  or  contract  there  is  no  difficulty ;  he  may  make  them 
all  defendants  in  one  action.  Thus,  "  the  plaintiff  may,  at  his  option, 
join  as  parties  to  the  same  action  all  or  any  of  the  persons  severally,  or 
jointly  and  severally  liable  on  any  one  contract,  including  parties  to  bills 
of  exchange  and  promissory  notes"  (Order  16,  r.  6;  but  see  Norris  v. 
Beazley,  1877,  2  C.  P.  D.  80).  So  in  an  action  brought  for  a  joint  tort, 
the  plaintiff  may  if  he  wishes  join  as  a  defendant  every  person  who  is 
liable  to  him  for  that  tori  {Walters  v.  Green,  [1899]  2  Ch.  696;  ffKeefe 
V.  Walsh,  [1903]  2  Ir.  R.  681).  But  he  is  not  bound  to  do  so.  He  may, 
if  he  prefers,  sue  only  one  or  two ;  and  the  liability  of  the  others  will 
be  no  defence  for  those  sued,  and  will  not  mitigate  the  damages  recover- 
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able,  for  all  persons  concerned  in  a  common  wrongful  act  are  jointly  and 
severally  liable  for  all  damage  caused  by  it. 

But  may  a  plaintiff,  who  alleges  that  all  the  defendants  named 
on  the  writ  are  jointly  liable  to  him,  add  claims  against  each  of  the 
defendants  separately  in  the  same  action  with  the  joint  claim  ?  This 
is  a  somewhat  difficult  question.  The  rules  of  Court  are  not  clear,  and 
the  cases  on  the  point  are  conflicting.  As  to  husband  and  wife,  the  words 
of  the  rule  are  clear : — "  Claims  by  or  against  husband  and  wife  may 
be  joined  with  claims  by  or  against  either  of  them  separately"  (Order  18, 
r.  4).  But  the  corresponding  rule  as  to  other  joint  plaintiffs  is  expressly 
limited  to  claims  "  against  the  same  defendant "  (not  "  against  the  same 
defendants  or  any  of  them  ") : — "  Claims  by  plaintiffs  jointly  may  be 
joined  with  claims  by  them  or  any  of  them  separately  against  the  same 
defendant"  {ibid.,  r.  6).  In  the  first  case  on  the  subject  since  the  Judicature 
Act  {Dessilla  v.  Schunck  &  Co.  and  Fels  &  Co.,  1880,  W.  N.  96),  wliich  was 
substantially  an  action  for  damages  for  a  conspiracy  to  libel  the  plaintiffs, 
it  seems  to  have  been  held  that  where  two  defendants  are  sued  on  a  joint 
cause  of  action,  claims  against  each  defendant  severally  (e.g.  for  the  libels 
published  in  pursuance  of  such  conspiracy  or  other  similar  ones)  may  be 
joined  in  the  same  action.  In  the  next  case,  however,  where  A.  and  B. 
had  promoted  a  company,  of  which  they  and  C.  became  directors,  and 
then  all  three  issued  a  misleading  prospectus  which  induced  the  plaintiff" 
to  take  shares  in  the  company,  it  was  held  that  the  plaintiff  could  not 
join  in  one  action  a  claim  against  A.  and  B.  for  conspiracy  with  a  claim 
against  A.,  B.,  and  C.  for  fraudulent  misrepresentation  (Gower  v.  Could- 
ridge  and  Others,  [1898]  1  Q.  B.  348.  But  see  Frankenburg  v.  Great 
Horseless  Carriage  Co.,  [1900]  1  Q.  B.  504,  and  Kent  Coal  Exploration  Co., 
Ltd.  V.  Martin  and  Others,  1900,  16  T.  L.  E.  486).  So  in  Pope  v.  Hawtrey 
&  Deeley,  1901,  85  L.  T.  263,  the  plaintiff  was  engaged  by  H.  to  act  at 
the  theatre  of  which  D.  was  lessee  and  manager.  He  brought  an  action 
against  H.  and  D.  for  a  slander  uttered  on  one  occasion  by  H.,  for 
an  independent  slander  uttered  on  a  different  occasion  by  D.,  and  also 
for  a  conspiracy  between  them  wrongfully  to  dismiss  him  from  his 
employment.  And  it  was  held  by  the  Court  of  Appeal  that  the  claims 
for  the  two  slanders  could  not  be  joined  in  the  same  action,  and  that  the 
addition  of  the  claim  for  conspiracy  made  no  difference,  as  it  had  "  nothing 
to  do  with  the  uttering  of  the  slanders,  which  were  quite  independent 
matters."  Quite  a  different  opinion,  however,  was  expressed  by  the  Court 
of  Appeal  in  Bullock  v.  London  General  Omnibus  Co.  and  Others,  [1907] 
1  K.  B.  264.  There  the  action  was  brought  to  recover  damages  for 
injuries  sustained  by  the  plaintiff"  through  a  collision  between  an  omnibus 
and  a  cart.  The  omnibus  belonged  to  the  L.  G.  0.  Co.,  and  the  cart  to 
the  other  defendants.  The  claim  alleged  joint  negligence  by  both  the 
defendant  companies,  and  alternatively  the  separate  negligence  of  each. 
Each  of  the  defendant  companies  alleged  that  the  accident  was  due  to 
the  negligence  of  the  other.  It  was  argued  that  two  independent  causes 
of  action  had  been  joined  on  the  writ,  and  that  Order  16  allowed  only  the 
joinder  of  defendants  where  the  cause  of  action  was  the  same.  All  that 
the  Court  of  Appeal  decided,  it  is  true,  was  that  after  verdict  and  judg- 
ment the  objection  was  raised  too  late ;  but  the  members  of  the  Court 
clearly  intimated  their  opinion  that  where  the  plaintiff'  alleges  that  all  the 
defendants  are  jointly  liable  to  him  he  may  join  claims  against  each  of 
the  defendants  separately  in  the  same  action  with  the  joint  claim.  The 
decision  in  Pope  v.  Hawtrey  &  Deeley,  supra,  was  not  cited  to  the  Court. 
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But  where  there  is  no  suggestion  of  any  joint  liability  the  plaintifif 
cannot  join  on  one  writ  separate  and  distinct  claims  against  separate 
defendants — except  in  one  case.  By  the  express  words  of  Order  16,  r.  7: 
— "  Where  the  plaintiff'  is  in  doubt  as  to  the  person  from  whom  he  is 
entitled  to  redress,  he  may  .  .  .  join  two  or  more  defendants,  to  the 
intent  that  the  question  as  to  which,  if  any,  of  the  defendants  is  liable, 
and  to  what  extent,  may  be  determined  as  between  all  parties."  Hence 
where  a  plaintiff"  has  but  one  cause  of  action,  which  entitles  him  to  judg- 
ment against  either  A.  or  B.  but  not  against  both,  he  may  join  A.  and  B. 
on  the  same  writ  as  defendants  in  the  alternative,  and  so  determine  the 
question  which  of  them  is  liable.  Thus  a  plaintiff"  may  join  in  one  action 
a  claim  against  a  principal  on  a  contract  mawle  by  his  alleged  agent,  and 
an  alternative  claim  against  the  alleged  agent  for  contracting  without 
authority  {Horuluras  Rly.  Co.  v,  Lefevre  &  Tucker,  1877,  2  Ex.  D.  301  ; 
Massey  v.  Heynes,  1888,  21  Q.  B.  1).  330 ;  Bennetts  v.  AfcIliiraUh,  [1896] 
2  Q.  B.  464).  I3ut  in  all  tliese  cases  he  will  probably  have  to  pay 
the  costs  of  the  defendant  who  is  held  not  liable,  though  he  may  in 
a  proper  case  recover  them  back  again  from  the  defendant  who  is  liable 
(Samlerson  v.  Blyth  TJuatre  Co.,  [1903]  2  K.  B.  533 ;  Bullock  v.  L.  G.  0. 
Co.  and  Others,  [1907]  1  K.  B.  264). 

In  no  other  case  can  a  plaintitf  join  on  one  writ  claims  against  two 
or  more  defendants  whom  he  alleges  to  be  sepanitely  liable  to  him  in 
respect  of  different  causes  of  action.  It  may  be  doubted  whether  this 
was  the  intention  of  the  framers  of  the  original  rules  under  the  Judica- 
ture Act,  1875 ;  and  the  rules  as  they  now  stand  distinctly  suggest  the 
contrary : — "  All  persons  may  be  joined  as  defendants  against  whom  the 
right  to  any  relief  is  alleged  to  exist,  whether  jointly,  severally,  or  in 
the  alternative.  And  judgment  may  be  given  against  such  one  or  more 
of  the  defendants  as  may  Ik?  found  to  be  liable,  according  t<i  their  respec- 
tive liabilities,  without  any  amendment"  (Order  16,  r.  4).  "It  shall 
not  be  necessary  that  every  defendant  shall  be  interested  as  to  all  the 
relief  prayed  for,  or  as  to  every  cause  of  action  included  in  any  proceed- 
ing against  him ;  but  the  Court  or  a  judge  may  make  such  order  as  may 
appear  just  to  prevent  any  defendant  from  being  embarrassed  or  put 
to  expense  by  being  required  to  attend  any  proceedings  in  which  he 
may  have  no  interest"  (Order  16,  r.  5).  An<l  '\\\  Edward  v.  lA)wther, 
1876,  45  L.  J.  C.  P.  419,  Archibald,  J.,  laid  down  a  rule  which  was  sub- 
sequently approved  by  Lord  Coleridge,  C.J.,  in  Norris  v.  Beazley,  1877, 
2  C.  P.  1).,  at  p.  87,  that  "all  parties  against  whom  remedy  or  relief  is 
sought  should  if  possible  be  joined  in  the  same  action." 

But  such  a  joinder  of  separate  causes  of  action  was  contrary  to  pre- 
vious practice,  and  was  eventually  forbidden  by  the  House  of  Lords  in 
JSadler  v.  Gt.  W.  Ely.  Co.  and  Midland  Ely.  Co.,  [1896]  A.  C.  450.  There 
the  plaintiff's  shop  stood  between  tlie  parcel  office  of  the  Great  Western 
Kailway  Company  and  the  parcel  office  of  the  Midland  liailway  Company, 
and  the  first  company  obstructed  the  access  to  his  premises  on  the  north 
side,  the  second  on  the  south,  and  between  them  seriously  injured  his  busi- 
ness. It  was  hehl  that  these  were  two  separate  torts  committed  by  two 
independent  tort-feasors,  and  gave  rise  to  two  distinct  causes  of  action 
which  could  not  be  joined  on  one  writ.  So  where  a  county  council  damaged 
the  plaintiff's  house  by  negligently  excavating  near  it,  and  a  water  com- 
pany contributed  to  the  damage  by  negligently  leaving  their  water-main 
insufficiently  stopped,  it  was  held,  that  though  the  damage  to  the 
plaintiff's  house  was  the  same,  whatever  the  cause,  the  county  council 
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and  the  water  company  could  not  be  joined  as  defendants  in  the  same 
action  (Thompson  v.  L.  C.  C,  [1899]  1  Q.  B.  840).  It  is  true  that  since 
the  decision  of  the  House  of  Lords  in  Sadler's  Case  the  language  of 
Order  16,  r.  1,  has  been  amended.  But  no  modification  was  made  in 
any  other  rule  of  Order  16 ;  and  in  spite  of  the  dictum  of  Cozens-Hardy, 
L. J.,  in  Bulloch  v.  L.  G.  0.  Co.  and  Others,  supra,  an  amendment  in  a 
rule  which  relates  wholly  to  plaintiffs  cannot  alter  the  law  on  the 
joinder  of  defendants,  as  settled  by  the  House  of  Lords.  So  that  the 
authority  of  Sadler's  Case  remains  unshaken  {Goiver  v.  Couldridge  and 
Others,  [1898]  1  Q.  B.  348). 

Hence  if  the  same  libel  appears  in  seventeen  newspapers,  the  person 
libelled  must  bring  seventeen  actions,  one  against  each  newspaper,  if  he 
desires  to  recover  damages  from  them  all  (though  an  action  against  one 
would  sufficiently  clear  his  character).  He  cannot  make  the  seventeen 
proprietors  defendants  to  one  writ  (Colledge  v.  Pike,  1886,  56  L.  T.  124). 
But  the  seventeen  actions  can  now  be  consolidated,  before  any  Defence 
is  delivered,  on  the  application  of  either  the  plaintiff  or  the  defendants 
under  sec.  5  of  the  Law  of  Libel  Amendment  Act,  1888,  51  &  52  Yict. 
c.  64  (see  Martin  v.  Martin,  [1897]  1  Q.  B.  429 ;  Stone  v.  Fress  Associa- 
tion, Ltd.,  [1897]  2  Q.  B.  159 ;  and  Consolidation  of  Actions,  Vol.  III. 
p.  466). 

IV.  Where  neither  All  the  Plaintiffs  nor  All  the  Defendants  are 
Concerned  in  One  or  More  of  the  Causes  of  Action  Joined. 

This  last  case  presents  no  difficulty.  Distinct  and  separate  causes 
of  action,  with  different  plaintiffs  and  also  different  defendants,  cannot 
be  joined  on  the  same  writ.  If  A.  has  a  cause  of  action  against  B.,  and 
X.  has  a  wholly  independent  cause  of  action  against  Y.,  A,  and  X.  can- 
not issue  one  writ  against  B.  and  Y.,  even  though  the  separate  actions 
arise  out  of  similar  transactions  and  involve  similar  questions  of  law  or 
fact.  The  only  thing  that  can  be  done,  if  there  be  many  such  actions, 
is  for  all  parties  to  agree  that  one  shall  be  taken  as  "  a  test  action,"  and 
that  the  others  shall  be  stayed  till  that  one  is  tried,  and  then  follow  its 
event. 

V.  Misjoinder  of  Causes  of  Action. 

Such  a  misjoinder  is  an  irregularity,  but  not  a  fatal  one.  It  can  be 
cured  by  the  opposite  party  taking  any  fresh  step  in  the  action  after 
knowledge  of  the  irregularity  (Order  70,  r.  2 ;  Mulckern  v.  DoercJcs,  1884, 
53  L.  J.  Q.  B.  526).  A  fortiori  it  can  be  cured  by  verdict  and  judgment 
(Bullock  V.  Z.  G.  0.  Co.  and  Others,  [1907]  1  K.  B.  264).  Where,  as  in 
Order  18,  r.  2,  the  joinder  of  certain  causes  of  action  is  forbidden, 
"unless  by  leave  of  the  Court  or  a  judge,"  the  proper  course  is  to  obtain 
such  leave  before  the  writ  is  issued.  But  if  this  be  not  done  such  leave 
may  be  granted  at  any  later  stage  of  the  action  on  terms ;  and  then  the 
irregularity  will  be  cured  (Lloyd  and  Wife  v.  The  Great  Western  & 
Meti^opolitan  Dairies,  Ltd.,  and  Another,  1907,  23  T.  L.  R  570;  51 
Sol.  Jo.  530).  Since  this  decision  the  officers  of  the  Writ,  etc..  Depart- 
ment of  the  High  Court  of  Justice  take  no  exception  to  any  writ  on 
which  such  claims  appear  to  be  improperly  joined ;  they  leave  it  to  the 
defendant  to  raise  the  objection  if  he  thinks  fit.  It  seems  to  follow  that 
the  decision  of  North,  J.,  in  Bunt  v.  Worsfold,  [1896]  2  Ch.  224,  is  no 
longer  law.     But  if  there  be  a  misjoinder  of  parties  as  well  as  a  mis- 
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joinder  of  causes  of  action,  this  is  "more  than  an  irregularity,"  and 
cannot  be  waived  merely  by  the  defendants  taking  a  step  in  the  action 
{Smurthwaite  v.  Hannay,  [1894]  A.  C.  494, 506).  The  nature  of  the  step 
in  the  action,  by  taking  which  a  party  waives  an  irregularity,  is  defined 
in  Chappell  v.  North,  [1891]  2  Q.  B.  252;  Brighton  Marine  Palace  & 
Pier,  Ltd.  v,  Woodhouse,  [1893]  2  Ch.  486 ;  Ives  &  Barker  v.  Willam, 
[1894]  2  Ch.  478;  CouiUy  Theatres,  etc.,  Ltd.  v.  Knmvla,  [1902]  1  K.  B. 
480;  The  Asmnia,  [1902]  P.  150;  Richarilson  v.  Le  Maiire,  [1903]  2  Ch. 
222.  It  must  be  such  a  step  as  would  be  neither  necessary  nor  useful 
if  he  intended  to  rely  on  that  objection  {jyer  Cave,  J.,  in  Rein  v.  Stein, 
1892,  66  L.  T.,  at  p.  471).  He  is  supposed  to  know  the  law,  and  thus 
has  notice  of  the  irregularity  as  soon  as  he  sees  tlie  writ  or  pleading. 

Joinder  of  Issue. — In  primitive  times  the  jurisdiction  of  a 
law  Court  was  supposed  to  be  based  on  the  consent  of  the  parties 
interested.  If  a  person  who  was  accused  of  felony  refused  to  plead  to 
the  indictment,  the  merits  of  the  charge  couUl  not  be  gone  into,  though 
the  ticcused  could  be  pressed  to  death  for  his  contumacy  in  refusing  to 
plead.  So  in  civil  cases  the  right  of  the  Stale  to  interfere  in  tlie  private 
quarrels  of  its  citizens  depended — in  theory  at  all  events — on  tlie  consent 
of  the  parties  to  the  trial  of  some  particular  issue.  An  issue  was  some 
definite  proposition  of  law  or  fact,  asserted  by  one  party  and  denied  by 
the  other,  and  which  both  agreetl  to  be  the  point  which  they  wished  to 
have  decided  in  the  action.  If  it  was  a  proposition  of  law,  this  agree- 
ment was  evidenced  by  the  parties  "joining  in  demurrer;"  if  of  fact, 
they  "joined  issue,"  and  so  "put  themselves  upon  their  country."  (See 
Issues.)  But  now  a  joinder  of  issue  is  merely  a  compendious  form  of 
traverse  which  is  permitted  in  a  Reply  or  any  subsequent  pleading. 
Instead  of  dealing  specifically  with  every  allegation  of  fact  in  his 
opponent's  pleading  of  which  he  does  not  admit  the  truth,  the  party 
pleading  merely  states  that  "  he  joins  issue  "  with  his  opponent  thereon. 
Such  joinder  of  issue  operates  as  a  denial  of  every  material  allegation 
of  fact  in  his  opponent's  pleading  which  he  does  not  expressly  admit 
(Order  19,  r.  18). 

Except  in  Admiralty  actions,  no  Reply  can  now  he  delivered  without 
the  leave  of  a  Master  (Order  23,  r.  1).  If  the  plaintiffs  only  object  in 
delivering  a  Reply  is  to  deny  what  the  defendant  has  stated  in  his 
Defence,  the  Master  will  not  give  leave ;  because  if  no  Reply  be  delivered 
within  the  time  prescribed,  all  material  statements  of  fact  in  the  Defence 
will  "  be  deemed  to  have  been  denied  and  put  in  issue  (Order  27,  r.  13); 
and  then  the  plaintiff  can  give  notice  of  trial  at  once.  But  if  the 
defendant  intends  to  deliver  a  Counterclaim  with  his  Defence,  the  Master 
will  readily  give  leave  for  a  special  Reply ;  as  the  plaintiff  must  deal 
specifically  with  every  allegation  of  fact  in  the  Counterclaim  which  he 
does  not  admit  to  be  true  (Order  19,  r.  17). 

But  a  joinder  of  issue  is  a  mere  traverse ;  it  denies,  but  it  does  not 
confess  and  avoid  (see  Pleading,  under  the  Judicature  Acts).  The  plaintiff 
must  expressly  add  all  such  grounds  of  reply  as,  if  not  raised,  would  be 
likely  to  take  the  defendant  by  sur])rise,  or  would  raise  issues  of  fact 
not  arising  out  of  the  Defence,  such  as  fraud,  release,  payment,  per- 
formance, illegality.  Statute  of  Frauds,  Statute  of  Limitations,  etc. 
(Order  19,  r.  15).  These  matters  may  be  pleaded  with  a  joinder  of 
issue ;  but  each  party  in  turn  should  be  careful  not  to  join  issue  merely 
where  he  ought  to  allege  new  facts  or  to  raise  an  objection  in  point  of 
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law  (see  Clark  v.  Hougham,  1823,  2  Barn.  &  Cress.  149 ;  Kempe  v.  Gibbon, 
1846,  9  Q.  B.  609 ;  Hall  v.  Uve,  1876,  4  Ch.  D.  341,  347;  Willia'mson  v. 
X.  cfe  iV:-  jr.  Blij.  Co.,  1879,  12  Ch.  D.  787). 

Joinder  of  Parties.— See  Parties. 

Joint  Account  Clause. — Prior  to  the  Conveyancing  Act, 
1881,  when  several  persons,  e.g.  trustees,  lent  money  on  one  mortgage, 
it  was  usual  to  state  on  the  face  of  the  deed  that  the  loan  was  made  out 
of  money  belonging  to  the  mortgagees  on  a  joint  account  "  in  equity  as 
well  as  at  law."  This  was  done  because  the  Courts  of  equity  presumed 
that  where  money  was  advanced  by  several  persons  it  belonged  to  them 
severally,  and  by  the  insertion  of  the  clause  in,  for  example,  a  mortgage, 
the  settled  rule  that  the  morto-agor  who  had  notice  that  the  sum  advanced 
was  trust  money  was  bound  on  repayment  to  see  to  the  application  of 
the  money,  was  obviated ;  in  other  words,  by  this  means  the  trust  was 
kept  off  tlie  title  of  the  mortgaged  premises.  The  presumption  is  not 
confined  to  debts  due  upon  mortgage,  but  applies  at  anyrate  where  the 
declaration  is  not  made  upon  the  face  of  tlie  instrument  to  all  joint 
creditors  {Steeds  v.  Steeds,  1889,  22  Q.  B.  D.  537).  It  followed  from  the 
same  presumption  and  rule  that  in  the  event  of  the  death  of  one  of  the 
mortgagees  the  survivors  could  not  give  a  valid  receipt  to  the  mortgagor 
on  reconveying  the  estate  to  him ;  it  was  necessary  in  the  absence  of 
the  clause  that  the  representative  of  the  deceased  mortgagee  should 
join  in  the  receipt  and  reconveyance.  Payment  to  one  of  joint  creditors 
is  at  law  a  good  discharge  of  the  joint  debt,  but  where  an  equitable 
charge  is  vested  in  several  persons  the  money  cannot  in  equity,  without 
the  authority  of  the  others,  be  paid  to  one  of  them,  and  ib  makes  no 
difference  that  the  one  giving  the  receipt  ultimately  becomes  the  survivor 
(Powell  V.  Brodhurst,  1901,  2  Ch.  160).  See  Joint  MortgaPxEES.  As 
between  persons  contributing  to  an  advance,  the  clause  that  the  moneys 
belong  to  them  jointly  in  law  and  in  equity  does  not  necessarily  amount 
to  a  conclusive  declaration  of  their  rights ;  the  contributing  shares  may 
be  established  by  evidence  aliunde  {Be  Jackson,  1887,  34  Ch.  D.  732). 
By  sec.  61  of  the  Conveyancing  Act,  1881,  it  is  provided  that  where  in 
a  mortgage  on  an  obligation  for  payment  of  money  or  a  transfer  of  a 
mortgage,  or  of  such  an  obligation,  money  is  expressed  to  be  advanced 
by  or  owing  to  more  persons  than  one  out  of  money  or  as  money 
belonging  to  the  lenders  on  a  joint  account,  the  mortgage  money  or 
other  money  shall  be  deemed  to  belong  to  those  persons  on  a  joint 
account  as  between  them  and  the  mortgagor  or  obligor,  and  the  receipt 
of  the  survivors  or  last  survivor,  or  of  the  personal  representative  of 
the  last  survivor,  shall  be  a  complete  discharge  for  all  money  due, 
notwithstanding  any  notice  to  the  payer  of  a  severance  of  the  joint 
account.  But  this  section  only  applies  to  mortgages,  obligations,  or 
transfers  of  such  securities  made  on  or  after  January  1,  1882,  and 
only  to  these  if  a  contrary  intention  is  not  expressed  in  the  particular 
instrument. 

Joint  Action. — See  Joinder  of  Causes  of  Action;  Parties. 

Joint  Administration. — The  Court  may,  but  rarely  does, 
exercise  its  power  of  granting  letters  of  administration  to  more  than  one 
person.    "  The  Court  prefers,  ceteris  paribus,  a  sole  to  a  joint  administra- 
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tion,  because  it  is  infinitely  better  for  the  estate ;  administrators  must 
join  and  be  joined  in  every  act,  which  would  not  only  be  inconvenient 
to  themselves,  but  what  is  of  more  consequence,  must  be  inconvenient  to 
those  who  have  demands  on  the  estate  either  as  creditors  or  as  entitled 
in  distribution "  {per  Sir  John  Nicholl  in  Warwick  v.  Grev^ille,  1809, 

1  Phillim.  Eccl.  126).  It  therefore  requires  strong  circumstances  to 
induce  the  Court  to  make  a  joint  grant  {In  the  goods  of  RicJiards,  1871, 
L.  R.  2  P.  &  D.  216).  Such  a  grant  was  made  in  In  the  goods  of  Gmndi/, 
1868,  L.  R.  1  P.  &  D.  459,  there  being  in  that  case  special  circumstances 
rendering  a  joint  grant  convenient. 

Where  a  joint  grant  is  made  to  the  widow  and  one  of  the  next-of-kin, 
all  the  other  next-of-kin  must  consent  that  the  grant  shall  be  so  made 
(In  the  goods  of  Newhold,  1866,  L.  R.  1  P.  &  I).  285).  In  a  case  where 
there  were  special  circumstances,  and  where  there  was  an  infant  only 
just  short  of  the  legal  age,  his  counsel  was  taken  and  joint  administration 
granted  {In  the  goods  of  Dickinson,  [1891]  P.  292). 

Where  a  sole  executrix  and  universal  legatee  was  incapable,  owing 
to  ill -health,  of  taking  probate,  the  Court  allowed  a  joint  grant  of 
administration,  with  the  will  annexed  to  be  taken  by  her  nominees  {In 
the  estate  of  R.  G.  Davis,  [1906]  P.  830). 

See  Williams  on  Executors,  10th  ed.,  1905,  vol.  L  pp.  325  et  seq. 

Joint  and  Several  Liability.— Persons  may  be  liable 
not  only  jointly  but  also  jointly  and  severally,  and  the  latter  form  of 
liability  is  more  often  found  than  the  former,  inasmuch  as  it  is  more 
beneficial  to  the  creditor.  Wliere  the  liability  is  joint  and  several  the 
creditor  may  at  his  option  sue  one  or  more  or  all  of  the  debtors  in  the 
same  action,  and  a  judgment  recovere<l  against  one,  if  unsatisfied,  is  no 
bar  to  an  action  against  the  others  {King  v.  Hoarr,  1844,  13  Mee.  &  W. 
494 ;  67  R.  R.  694).  Further,  the  estate  of  one  of  two  or  more  debtors 
bound  jointly  and  severally  who  has  died  is  not  discharged  from 
liability  to  the  the  creditor,  as  it  would  be  if  the  liability  were  joint 
only. 

The  two  kinds  of  liability  are  alike  in  this,  that  the  discharge  of  one 
of  the  joint  and  several  debtors  discharges  the  others  {Clayton  v.  Kynaston, 
1699, 2  Salk.  574 ;  Niclwlson  v.  Revill,  1836,  4  Ad.  &  E.  675,  683 ;  43  R.  R. 
460  ;  In  re  E.  W.  A.,  a  Debtor,  [1901]  2  K.  B.  642),  although  a  covenant 
not  to  sue  one  with  a  reservation  of  remedies  against  the  others  will  not 
operate  to  discharge  the  latter  {Thompson  v.  I^ack,  1846,  3  C.  B.  540 ;  71 
R.  R.  428  ;  Kcarsley  v.  Cole,  1846, 16  Mee.  &  W.  128,  136  ;  73  R.  R.  436). 
Thus,  the  liability  of  trustees  being  joint  and  several,  where  part  of  a 
debt  is  accepted  under  a  compromise  from  one  of  them  in  satisfaction  of 
his  several  debt,  the  other  trustees  are  not  released,  and  the  plaintiff 
may  prove  in  the  bankruptcy  of  another  trustee  without  giving  credit 
for  the  compromise  {Edwards  v.  Hood  Barrs,  [1905]  1  Ch.  20).  The 
question  is  whether  the  payment  by  the  one  debtor  has  amounted  to  an 
accord  and  satisfaction  of  the  joint  debt.  If  it  has,  then  the  debt  is 
gone,  but  if  you  can  find  an  agreement  for  reservation  of  rights  against 
the  co-debtor,  then  there  is  no  release  {In  re  E.  W.  A.,  a  Debtor,  [1901] 

2  K.  B.  642). 

If  one  debtor  pays  the  whole  debt,  he  is  entitled  to  contribution  from 
those  bound  jointly  and  severally  with  him. 

A  debtor  bound  jointly  and  severally  is  entitled  to  the  benefit  of  the 
Statute  of  Limitations  notwithstanding  any  payment  by  the  other  debtoi-s 


510  JOINT  CANDIDATE  (PAKLIAMENTAKY) 

(Mercantile  Law  Amendment  Act,  1856,  s.  14;  Barnes  v.  Glenton,  [1899] 
1  Q.  B.  885).     See  Joint  Liability. 

Joint  Candidate  (Parliamentary).— See  Candidate. 

Joint  Captors. — See  Prize. 

Joint  Contractors. — See  Joint  Liability;  Joint  and 
Several  Liability. 

Joint  Liability. — "By  the  law  of  England,  where  several 
persons  make  a  joint  contract,  each  is  liable  for  the  whole,  although  the 
contract  be  joint"  {per  Abbott,  J.,  in  Bichards  v.  Heather,  1817,  1  Barn. 
&  Aid.  35),  and  all  must  be  sued  together  during  their  joint  lives,  for  a 
judgment  obtained  against  one,  although  unsatisfied,  is  a  bar  to  an  action 
against  the  others,  either  in  respect  of  a  joint  debt  {King  v.  Hoare,  1844, 
13  Mee.  &  W.  494 ;  67  K  E.  694),  or  in  respect  of  a  joint  tort  {Brinsmead 
V.  HarHson,  1872,  L.  E.  7  C.  P.  547) ;  and  this  is  so  although  the  plaintiff 
may  not  have  known  when  he  brought  his  action  and  obtained  judgment 
that  anyone  other  than  the  original  defendant  could  have  been  sued  with 
him  {Kendall  v.  Hamilton,  1879,  4  App.  Cas.  504). 

The  severity  of  the  rule  is  mitigated  in  two  cases  by  rules  of 
procedure.  Under  Order  13,  r.  4,  when  the  writ  is  indorsed  for  a 
liquidated  sum,  and  one  of  several  defendants  fails  to  appear,  final 
judgment  may  be  entered  against  him  without  prejudice  to  the  right 
to  proceed  against  the  others  who  have  appeared.  Again,  under  Order 
14,  r.  5,  final  judgment  may  be  entered  against  one,  who  is  not  given 
liberty  to  defend,  without  prejudice  to  the  right  to  proceed  against  the 
other  who  has  obtained  leave  to  defend. 

But  the  rule  applies  in  cases  which  do  not  come  within  these 
■exceptions,  e.g.  where  in  the  same  a(;tion  judgment  by  consent  has  been 
■obtained  against  one  of  two  defendants,  joint  debtors  {M'Leod  v.  Bower, 
[1898]  2  Ch.  295). 

But  the  technical  rule  that  a  judgment  although  unsatisfied  obtained 
against  one  or  two  joint  debtors  or  joint  tort  feasors  is  a  bar  to  an  action 
against  the  other  is  confined  to  cases  where  the  cause  of  action  is  the 
same;  therefore,  where  a  judgment  was  obtained  against  one  of  two 
joint  guarantors  upon  a  cheque  given  by  him  for  the  amount  jointly  due 
under  the  guarantee,  it  was  held  that  this  judgment,  unsatisfied,  was  no 
bar  to  an  action  against  the  other  joint  guarantor  upon  the  guarantee 
{Wegg-Brosser  v.  Bvans,  [1895]  1  Q.  B.  108,  following  Drake  v.  Mitchell, 
1803,  3  East,  251;  7  E.  E.  449,  and  over-ruling  Ca.mhefort  v.  Chapman, 
1887,  19  Q.  B.  D,  229).  A  release  granted  to  one  joint  tort  feasor  or 
joint  debtor  operates  as  a  discharge  of  the  other  joint  tort  feasors  or 
debtors  {Duck  v.  Mayeu,  [1892]  2  Q.  B.  511,  513),  but  a  covenant  not  to 
sue  one  of  several  joint  debtors  does  not  release  the  others  {Hutton  v. 
Eyre,  1815,  6  Taun.  289 ;  16  E.  E.  619),  nor  does  a  covenant  not  to  sue 
one  of  several  joint  tort  feasors  {Duck  v.  Mayeu,  supra).  The  fact  that 
•one  of  several  joint  debtors  has  become  bankrupt  and  has  obtained  his 
discharge  does  not  release  the  others  who  were  jointly  liable  for  the 
debt  with  him  (Bankruptcy  Act,  1883,  s.  30,  subs.  4). 

After  the  death  of  one  of  two  joint  debtors  the  survivor  is  solely 
liable  to  the  creditor  {Bichardson  v.  Horton,  1843,  6  Beav.  185),  but  in 
the  case  of  a  partnership,  although  the  members  of  a  firm  are  only  jointly 
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and  not  jointly  and  severally  liable  for  the  debts  and  obligations  incurred 
by  the  partnership,  the  estate  of  a  deceased  partner  is  also  severally  liable 
in  due  course  of  administration  in  respect  of  debts,  etc.,  incurred  while 
he  was  a  partner,  subject  to  this,  that  partnership  creditors  must  not 
compete  with  the  separate  creditors  of  the  deceased  partner,  and  that 
the  surviving  partner  or  partners  must  be  before  the  Court  (Partnership 
Act,  1890,  8.  9 ;  In  re  Hodgson,  Beckett  v.  Rainsdcde,  1885,  31  Ch.  D.  117 ; 
Bagel  v.  Miller,  [1903]  2  K.  B.  212). 

No  joint  contractor  loses  the  benefit  of  the  Statutes  of  Limitation  by 
reason  only  of  any  written  acknowledgment  or  promise  made  and  signed 
by  any  of  his  joint  contractors  (9  Geo.  iv.  c.  14,  s.  1),  or  by  payment  of 
any  principal,  interest,  or  other  money  by  any  of  such  joint  contractors 
(Mercantile  Law  Amendment  Act,  1856,  s.  14);  and  by  the  last-men- 
tioned statute  it  is  further  provided  that  the  absence  of  one  or  more  of 
several  joint  debtors  beyond  the  seas  will  not  deprive  the  others  of  the 
benefit  of  the  Statutes  of  Limitation,  but  that  recovery  of  judgment 
against  these,  without  satisfaction,  will  not  bar  an  action  against  the 
other  or  others  on  his  or  their  return  from  beyond  seas  (s.  11). 

If  one  of  several  joint  debtors  is  sued  alone  for  the  joint  debt  he  is 
jprimdfade  entitled  to  have  the  other  joint  debtors,  if  they  are  resident 
within  the  jurisdiction,  added  as  co-defendants,  but  tlie  Court  has  a  dis- 
cretion in  the  matter  {Wilson  v.  Balcnrres  Brook  Steamship  Co.,  [1893] 
1  Q.  B.  422,  427).  In  the  case  just  mentioned  the  Court  refused  to  add 
as  a  co-defendant  a  joint  debtor  who  was  a  foreigner  resident  out  of  the 
jurisdiction. 

One  joint  debtor  who  has  been  compelled  to  pay  the  whole  of  the 
joint  debt  is  entitled  to  contribution  from  the  others  {Bering  v.  Earl  of 
Windielsea,  1787,  2  Bos.  &  Pul.  270 ;  2  White  and  Tudor,  L.  C,  7th  ed., 
535;  1  R.  R.  41).    See  Joint  and  Several  LiAniLixv. 

Joint  Liquidators. — When  a  company  is  to  be  wound  up 
voluntarily,  one  or  more  li(iuidators  may  be  appointed  (Companies  Act, 
1862,  ss.  133,  135) ;  if  several  are  appointed,  two  at  least  must  act  in  all 
matters,  unless  at  the  time  of  their  appointment  it  has  been  determined 
otherwise  (s.  133  (6)).  It  is  not  usual,  however,  in  a  voluntary  winding- 
up,  to  have  more  than  one  liquidator,  but  at  times  when  creditors  are 
dissatisfied  with  the  liquidator  chosen — often  the  secretary  of  the  com- 
pany— the  Court  in  making  an  order  to  continue  the  voluntary  winding- 
up  under  supervision  appoints  an  additional  liquidator,  in  whom  the 
creditors  have  confidence,  to  act  with  the  liquidator  chosen  by  the 
shareholders.  This  can  be  done  under  sec.  150.  In  a  compulsory 
winding-up  the  Court  may  appoint  one  or  more  liquidators,  and,  where 
two  or  more  are  appointed,  may  give  the  conduct  of  any  particular 
matter  to  one  of  them  {In  re  Midland  Land,  and  Invcstvient  Corporation, 
1887,  W.  N.  p.  58) ;  and  see  Company,  Liquidator. 

Joint  Lives. — A  gift  to  two  persons  "for  their  joint  lives  and 
after  their  decease  "  then  over,  was  held  to  mean  a  gift  to  these  persons 
as  joint-tenants  (Toum/ei/  v.  Bolton,  1832,  1  Myl.  &  K.  148;  39  E.  R. 
637 ;  36  R.  R.  287) ;  and  even  if  the  gift  were  to  husband  and  wife  "  for 
their  lives  "  before  1 883,  where  they  could  not  take  as  joint-tenants,  the 
survivor  was  held  to  Uike  {Moffatt  v.  Bumie,  1853,  18  Beav.  211 ;  52  E.  R. 
83).  Tlie  same  construction  was  put  upon  the  words  in  a  settlement, 
"during  their  joint  and  natural  lives,"  in  Smith  v.  Oakts,  1844,  14  Sim. 
122 ;  60  E.  R.  304. 
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J  01111  IVIortgagCCS. — Where  there  are  several  mortgagees 
who  are  joint-tenants  or  tenants  in  common  of  the  money  secured,  they 
must  all  be  parties  to  a  foreclosure  action,  either  as  co-plaintiffs  or,  in 
the  case  of  those  unwilling  to  be  joined  as  co-plaintiff's,  one  of  them  may 
bring  the  action,  but  the  other  or  others  must  be  made  defendants 
{Luhe  V.  South  Kensington  Hotel  Co.,  1879,  11  Ch.  D.  121).  Payment 
of  the  mortgage  money  to  one  of  two  or  more  joint  mortgagees  is  not, 
unless  specially  authorised  by  the  others,  sufficient  to  discharge  the 
estate  {Matson  v.  Dennis,  1864,  4  De  G.,  J.  &  S.  345 ;  46  E.  E.  952), 
unless  under  the  authority  of  the  Court  (see  Bradford  v.  Nettlesliif,  1862, 
10  W.  K.  264) ;  that  is  to  say,  that  although  at  law  payment  to  one  of 
two  joint  creditors  is  a  good  discharge  when  they  are  joint  mortgagees, 
the  equitable  burden  upon  the  estate  is  only  discharged  to  the  extent 
of  the  interest  therein  of  the  mortgagee  who  is  so  paid  {Powell  v. 
Brodhurst,  [1901]  2  Ch.  160).     See  Joint  Account  Clause. 

Joint  Owners. — Joint  owners  of  shares  in  a  ship  are  con- 
sidered for  the  purposes  of  registration  to  be  only  one  person  (Merchant 
Shipping  Act,  1894,  s.  4).  They  cannot  dispose  in  severalty  of  any 
interest  or  share  in  a  ship  in  respect  of  which  they  are  registered  {ibid.). 

Where  the  articles  of  association  of  a  company  are  silent  as  to  the 
liability  incurred  by  joint  holders  of  a  share,  the  liability  is  joint  only 
{Hill's  Case,  1874,  L.  R  20  Eq.  585).  Table  A  (1906)  (which,  however, 
may  be  excluded  or  modified  by  the  articles  of  association  of  a  company) 
provides  that  if  several  persons  are  registered  as  joint  holders  of  any 
share  any  of  them  may  give  effectual  receipts  for  dividends  (art.  100), 
and  that  the  person  whose  name  stands  first  in  the  register  of  members 
in  respect  of  such  a  share  is  alone  entitled  to  vote  (art.  61).  See  Table 
A,  set  out  Vol.  III.  p.  359. 

For  a  general  treatment  of  joint  ownership,  see  Joint-Tenancy. 

Joint  Patentees.— See  Patents. 

Joint  Possess  ion.  — See  Joint-Tenancy. 

Joint -Stock  Banks. — See  Banks  and  Bankek. 

Joint-Stock  Company. — The  expression  "joint-stock 
company "  was  originally  used  to  distinguish  that  species  of  company 
from  what  was  known  in  Adam  Smith's  day  as  the  "  regulated  company  " 
(see  Wealth  of  Nations,  book  v.  chap.  i.  part  iii.).  The  "regulated 
company "  closely  resembled  the  common  trade  corporation  or  guild, 
with  this  difference,  that  its  operations  were  carried  on  mainly  in 
foreign  countries.  The  Hamburgh  Company,  the  Eussia  Company,  the 
Eastland  Company,  the  Turkey  Company,  and  the  African  Company 
were  all  corporations  of  this  kind.  They  did  not  trade  as  corporations, 
nor  had  they  any  general  trading  capital,  but  they  enjoyed  a  monopoly 
of  the  right  to  trade,  and  no  one  could  share  in  the  trade  without  being 
admitted  as  a  member  of  the  corporation  and  paying  a  heavy  fine  for 
the  privilege.  When  so  admitted  he  was  free  to  trade  under  the  aegis 
of  the  corporation,  but  he  still  traded  as  an  individual.  The  joint- 
stock  company  differed  from  the  "regulated"  company  in  having  a  common 
fund  contributed  by  the  members — a  joint  stock — on  which  the  company 
traded  for  the  benefit  of  all  its  members.     The  joint  company  differed 
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again  from  the  private  copartnery  in  its  shares  being  transferable,  and 
in  the  matter  of  liability  to  creditors. 

For  a  full  treatment  of  the  subject  of  joint-stock  companies,  see  title 
Company,  Vol.  IV.  253. 

As  to  how  far  an  institution,  such  as  a  literary  or  scientific  associa- 
tion, constituted  by  rules  which  do  not  permit  of  any  dividend,  division, 
or  bonus  among  its  members,  is  an  "  institution  in  the  nature  of  a  joint- 
stock  company"  within  the  proviso  to  sec.  30  of  the  Literary  and 
Scientific  Institutions  Act,  1854,  see  In  re  Bristol  Ath^namm,  43  Ch.  D. 
236;  In  re  Jones,  Clegrj  v.  Ellison,  [1898]  2  Ch.  83;  and  In  re  Russdl 
IMerary  and  Scientijic  Institution,  Figgins  v.  Baghino,  [1898]  2  Ch.  72. 

Joint-Tenancy. 

Definition. 

Joint-tenancy  is  ownership  by  two  or  more  persons  of  real  or  per- 
sonal property  {e.g.  grant  of  letters  patents  to  two  pei-sons  {National  Soc., 
etc.,  v.  Gibhs,  [1899]  2  Ch.  289))  in  e(iual  undivided  shares,  the  requisites 
of  such  ownership  being  unity  of  possession,  interest,  title,  and  time. 

(1)  Unity  of  possession  refers  to  the  non-divisibility  during  the  joint- 
tenancy  of  the  joint-tenants'  shares,  each  joint-tenant  being  with  respect 
to  a  stranger  in  the  position  of  owner  of  the  whole.  [Joint-tenants  are 
said  to  be  seised  jyer  my  ct  per  tout.  They  herein  differ  from  tenants  by 
entireties,  who  are  seised  per  tout  but  not  ;x*r  my.  Each  joint-tenant  is 
seised  so  as  to  admit  of  merger  witli  another  estate  acquired  by  him.] 
Unity  of  possession  is  well  illustrated  by  joint-tenancy  in  copyholds. 
The  possession  or  seisin  of  joint-tenants  being  per  my  et  per  tout,  the 
admittance  of  one  joint-tenant  is  the  admittance  of  all. 

(2)  Unity  of  intei-est  refers  to  the  identical  nature  of  the  estate  of 
each  joint-tenant,  e.g.  one  cannot  be  tenant  for  life  and  another  tenant 
in  fee ;  the  estate  of  each  must  be  the  same. 

(3)  Unity  of  title  and  (4)  unity  of  time  mean  that  the  co-owners  to 
be  joint-tenants  must  acquire  their  interests  by  the  same  title,  and  that 
the  interests  must  vest  at  the  same  time.  But  the  common-law  doctrine 
of  unity  of  time  does  not  extend  to  interests  under  conveyances  to  uses 
or  by  devise. 

The  distinctive  feature  of  joint-tenancy  is  the  right  of  survivorship 
{jiis  accrescendi)  whereby  on  the  death  of  one  joint-tenant  his  share 
accrues  to  the  other  or  others.  [At  common  law  an  individual  could 
not  be  a  joint-tenant  with  a  corporation,  nor  could  another  corporation 
(see  Law  Chiaraniee,  etc.,  Soc.  v.  Baiik  of  Englaiul,  1890,  24  Q.  B.  J).  406). 
Now  by  the  Bodies  Corporate  (Joint-Tenancy)  Act,  1899,  62  &  63  Vict, 
c.  20,  a  body  corporate  is  empowered  to  hold  in  joint-tenancy  with  an 
individual  or  with  another  corporation  (see  Re  Thompsons  Settlement, 
[1905]  1  Ch.  229).] 

Creation. 

Joint-tenancy  can  arise  by  "  purchase  "  only,  never  by  descent,  and 
may  be  for  any  estate  except  an  estate  tail  general.  A  gift  to  A.  and  B. 
in  tail,  A.  and  B.  being  a  man  and  woman  capable  of  lawfully  marrying, 
creates  a  joint  estate  in  tail  special,  i.e.  to  A.  and  B.  and  the  heirs  of 
their  two  bodies ;  where  A.  and  B.  cannot  at  any  time  lawfully  marry, 
A.  and  B.  are  joint-tenants  for  life ;  on  the  death  of  one,  the  survivor 
takes  the  whole,  and  on  the  death  of  the  survivor  the  inheritance  is 
divided  in  equal  shares  between  tiie  heir  of  the  body  of  A.  and  the  heir 
VOL.  VII.  33 
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of  the  body  of  B.,  who  then  become  tenants  in  common.  [Where  A. 
and  B.  are  husband  and  wife,  married  since  December  30, 1882,  the  effect 
of  a  gift  to  them  in  tail  is  doubtful.] 

It  will  be  convenient  at  this  point  to  take  notice  of  some  results  of 
the  application  of  the  principle  of  English  law,  which  looks  upon  a  hus- 
band and  wife  as  one  person.  (1)  When  [before  the  Married  Women's 
Property  Act,  1882,  came  into  operation  (January  1,  1883)]  property 
was  given  to  A,  and  B.,  they  being  at  the  time  of  the  gift  husband  and 
wife,  they  took  as  tenants  by  entireties.  Their  possession  was  not  like 
that  of  joint-tenants'  proper  possession  per  my  et  per  tout,  but  each  had 
possession  of  the  entirety,  possession  per  tout  non  et  per  my,  and  neither 
could  alienate  without  the  other's  consent.  [In  the  event  of  their  being 
divorced,  they  became  joint-tenants  {Thornley  v.  Thornley,  [1893]  2  Ch. 
229).  A  gift  since  the  Act  vests  the  property  in  them  as  joint-tenants, 
the  wife's  interest  belonging  to  her  for  her  separate  use  {s.c.).'\  (2)  A 
gift  to  a  man,  his  wife,  and  a  third  person  is  to  be  construed  as  a  gift  of 
one  moiety  to  the  husband  and  wife  and  of  the  other  moiety  to  the  third 
person  {Re  Wylde,  1852,  2  De  G.,  M.  &  G.  724;  42  E.  E.  1055).  This 
rule  is  not  affected  by  the  Married  Women's  Property  Act,  1882  {In  re 
March,  1884,  27  Ch.  D.  166;  Jupp  v.  Buckweli,  1888,  39  Ch.  D.  148). 
But  the  rule  being  one  of  construction,  a  very  little  indication  of  the 
intention  to  the  contrary  will  exclude  its  application  and  lead  to  an 
opposite  construction  {Dias  v.  de  Liviera,  1880,  5  App.  Cas.  123 ;  Paine 
V.  Wagner,  1841,  12  Sim.  184;  59  E.  E.  1102 ;  56  E.  E.  43 ;  In  re  Dixon, 
1889,  42  Ch.  D.  306).    See  Husband  and  Wife. 

Although  it  is  a  general  rule  of  common  law  that  a  grant  to  two 
or  more  persons  and  their  heirs  without  further  words  creates  a  joint- 
tenancy,  equity,  while  recognising  this  rule,  has  created  three  great 
exceptions  by  acting  according  to  the  presumed  intention  of  the  parties 
to  exclude  the  right  of  survivorship.  [But  an  equitable  tenancy  in 
common  will  merge  on  the  conveyance  of  the  legal  estate  to  the  tenants 
in  common  jointly  in  them  as  joint-tenants  (Be  Selous,  [1901]  1  Ch. 
921).] 

(1)  Where  money  is  advanced  by  several  persons  on  mortgage, 
whether  in  equal  or  unequal  shares,  they  are  presumed  to  be  tenants 
in  common  of  the  money  {Petty  v.  Styivard,  1  Eq.  Cas.  Ab.  290 ;  21  E.  E. 
1052 ;  1  Ch.  Eep.  57 ;  21  E.  E.  506) ;  and  it  may  be  added  that  the 
"joint  account  clause"  {q.v.)  frequently  inserted  to  facilitate  dealing 
with  the  property,  is  not  conclusively  binding  on  the  persons  interested 
in  the  money  {Harman  v.  Uxbridge  and  Pickmansworth  Ply.  Co.,  1883, 
24  Ch.  D.  720;  In  re  Jackson,  1887,  34  Ch.  D.  732).  But,  of  course, 
a  clear  expression  of  intention  to  hold  as  joint-tenants  will  rebut  the 
presumption  of  tenancy  in  common. 

(2)  Where  several  persons  purchase  lands  and  advance  the  money  in 
unequal  amounts,  and  this  appears  in  the  purchase  deed,  equity  presumes 
a  tenancy  in  common.  And  even  if  the  money  is  advanced  in  equal 
shares  other  circumstances  may  be  held  sufficient  evidence  of  an  inten- 
tion to  hold  as  tenants  in  common  {Lake  v.  Craddock,  1732,  3  P.  Wms. 
158;  24  E.  E.  1011;  White  and  Tudor,  Leading  Cases,  7th  ed.,  ii.  952; 
Pobinson  V.  Preston,  1838,  2  Kay  &  J.  505 ;  69  E.  E.  881). 

(3)  Jus  accrescendi  inter  mercatores  pro  henejicio  commercii  locum  non 
habet.  In  all  cases  of  joint  undertakings  or  partnerships  persons  taking 
a  joint  purchase  are  deemed  tenants  in  common  {Lake  v.  Craddock, 
supra;  see  also  Partnership  Act,  1890,  s.  20  (3)). 
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Severance  and  Determination. 

Joint-tenancy  may  be  determined  by  (1)  alienation,  (2)  an  increase 
of  the  interest  of  any  one  of  the  joint-tenants,  (3)  partition. 

(1)  Alienation  to  be  valid  and  effectual  must  be  inter  vivos,  for  it  is 
clear  that  alienation  by  will  would  be  a  violation  and  infringement  of 
the  right  of  survivorship  which,  on  the  death  of  the  testator,  would 
vest  in  the  surviving  tenants.     Jiis  accrescendi  uUimce  voluiUati  prcc- 

Jertur.  The  proper  method  of  alienation  by  one  co-tenant  to  another 
is  by  release. 

Not  only  does  alienation  itself  sever  the  joint-tenancy,  but  a  con- 
tract to  alienate  will  at  once  in  ecjuity  convert  the  joint-tenancy  into  a 
tenancy  in  common  {In  re  Wilford,  1879,  11  Ch.  D.  267).  A  marriage 
settlement  containing  a  proviso  for  the  settlement  of  the  present  and 
after-acquired  property  of  the  intended  wife  (she  being  an  infant  entitled 
in  remainder  jointly  with  two  others  to  certain  annuities  standing  in  the 
names  of  trustees),  has  l)een  held  to  sever  the  joint-tenancy  {Burnaby  v. 
Eqititahle  Reversionari/  Interest  Societi/,  1885,  28  Ch.  D.  416),  and  a  cove- 
nant by  the  husband  and  wife  to  settle  the  wife's  after-acquired  property 
has  been  held  to  sever  the  wife's  joint  interest  in  a  fund  created  by  a 
subseqwrd  deed  {In  re  Hewett,  [1894]  1  Ch.  362).  But  it  should  be 
noticed  that  the  mere  marriage  of  a  woman  does  not  sever  a  joint- 
tenancy.  This  principle  has  been  long  recognisetl  with  regard  to  a 
joint-tenancy  of  leaseholds  (Co.  Litt.  1856  and  351a;  and  see  Brace- 
'hrUlge  v.  Cook,  Plowd.  416,  and  In  re  Butlers  Trusts,  1888,  38  Ch.  D. 
286) ;  as  regards  a  joint-tenancy  in  fee,  the  point  does  not  seem  to  have 
Ijeen  authoritatively  decided  till  the  case  of  Palmer  \.  Rich,  [1897]  1  Ch. 
134.  Nor  does  the  granting  of  a  lease  by  the  husljand  of  the  married 
woman  and  the  other  joint-tenant,  reserving  the  rent  to  the  lessors 
jointly,  necessarily  effect  a  severance  of  the  wife's  joint-tenancy  {Palmer 
v.  Pick,  vM  supra). 

And  it  may  be  laid  down  as  a  general  rule  that  in  order  to  cause  a 
severance  of  a  joint-tenancy  the  act  of  a  joint-tenant  must  be  a  disposi- 
tion amounting  at  law  or  in  equity  to  an  assignment  of  his  share ;  an 
intention  or  declaration  of  a  wish  so  to  do  is  not  sufficient.  "  If  the  act 
of  a  joint-tenant  amounts  to  a  severance  it  must  l)e  such  as  to  preclude 
him  from  claiming  by  survivorship  any  interest  in  the  subject-matter  of 
the  joint- tenancy  "  {per  Stirling,  J.,  in  In  re  Wilks,  Child  v.  Buhner, 
{1891]  3  Ch.  59).  So  when  a  joint-tenant  of  a  fund  in  Court  took  out  a 
summons  to  have  his  share  paid  to  him,  but  died  Ijefore  any  order  had 
been  made  on  the  summons,  it  was  held  that  nothing  had  been  done  by 
him,  or  on  his  behalf,  to  sever  the  joint-tenancy ;  but  the  Court  would 
probably  have  held  otherwise  if  an  order  had  been  made  {In  re  Wilks, 
tdn  siipra). 

(2)  The  interest  of  one  of  the  joint-tenants  may  be  increased  by  his 
being  sole  survivor,  in  which  case  he  holds  the  whole  estate  in  severalty, 
[if  there  are  more  than  two  joint-tenants,  by  acquiring  an  extra  share, 
in  which  case  he  has  the  extra  share  by  a  separate  title,  and  continues 
to  hold  his  original  share  in  joint-tenancy.  The  extra  share  he  holds 
as  tenant  in  common  with  all  the  joint-tenants,  himself  included  (Litt. 
s.  304).  Again,  there  will  he  a  severance  when  one  of  the  joint- tenants 
for  life  acquires  the  reversion  either  by  purchase  or  descent  ( Wiscot's  Case, 
2  Hep.  606).  One  of  two  joint-tenants  in  immediate  reversion  may 
accept  a  surrender  of  the  estate  for  life,  when  there  will  be  a  merger, 
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the  joint-tenants  becoming  joint-tenants  in  fee.  But  if  the  tenant  for 
life  grants  his  estate  to  one  of  the  joint-tenants  in  reversion,  one  moiety 
of  the  estate  for  life  only  would  merge,  the  other  moiety  being  held  by 
the  grantee  as  an  estate  pur  autre  me,  with  the  reversion  in  the  other 
tenant.  The  merger  would  effect  a  severance  of  the  joint-tenancy  in 
reversion  (Challis,  B.  P.  78).] 

(3)  Partition  may  be  either  by  private  agreement  or  under  certain 
statutes.  If  by  agreement,  it  must  be  by  deed  in  order  to  be  valid 
(8  &  9  Vict.  c.  106,  s.  3).  Partition  may  be  effected  by  the  aid  of  the 
Court  through  the  Chancery  Division.  The  jurisdiction  of  the  Court 
was  greatly  extended  by  the  Partition  Acts  (31  &  32  Vict.  c.  40, 
amended  by  39  &  40  Vict.  c.  17),  1868  and  1876.  By  these  Acts  the 
Court  may,  where  a  partition  might  have  been  made,  if  it  appears  by 
reason  of  the  nature  of  the  property  to  which  the  suit  relates,  or  of  the 
number  of  parties  interested,  or  the  absence  or  disability  of  some,  that 
a  sale  of  the  property  and  distribution  of  the  proceeds  would  be  more 
beneficial  than  a  partition,  direct  a  sale  accordingly  (s.  3),  and  if  a  sale 
is  requested  by  parties  interested  in  one-half  or  upwards,  the  Court  shall, 
unless  it  sees  good  reasons  to  the  contrary,  direct  a  sale  accordingly  (s.  4). 
A  frequent,  because  it  is  a  convenient  and  inexpensive,  mode  of  effecting 
partitions  is  by  an  order  in  that  behalf  obtained  from  the  Board  of 
Agriculture.  The  statutes  regulating  this  method  of  partition  are  the 
Inclosure  Acts.  These  Acts  will  be  found  referred  to  and  stated  in 
detail,  sub  tit.  Exchange.  Besides  the  statutes  above  mentioned,  the 
Settled  Land  Acts,  1882-1890,  give  to  tenants  for  life  powers  of  sale  and 
partition.     See  Partition  ;  Tenants  in  Common. 

Jointure. — See  Husband  and  Wife. 

Journals  of  Parliament. — See  House  of  Commons,. 
Vol.  VI.  p.  616 ;  House  of  Lokds,  Vol.  VI.  p.  625). 

Journeyman. — Strictly,  a  man  hired  to  work  by  the  day;, 
but  the  term  has  been  extended  to  denote  a  workman  who,  having 
served  an  apprenticeship  to  his  particular  trade,  is  supposed  to  be 
proficient  therein. 

Judge  Advocate-General ;  Judge  Advocate. — 

The  Judge  Advocate-General  is  the  officer  appointed  by  patent  from  the 
Crown  who  acts  as  principal  adviser  of  the  [Secretary  of  State  for  War} 
in  matters  relating  to  the  administration  of  military  law,  and  especially 
as  to  courts-martial  {q.v.).  While  the  government  of  the  army  was 
carried  out  by  the  Sovereign  through  a  Board  of  general  offfcers,  prior 
to  1793,  when  the  office  of  Commander-in-Chief  was  instituted,  the 
Judge  Advocate-General  was  the  secretary  and  legal  adviser  of  the 
Board.  At  that  time  he  had  a  seat  in  Parliament,  and  was  an  adminis- 
trative officer  with  only  nominal  judicial  functions  in  relation  to  courts- 
martial,  and  this  being  so,  there  was  not  the  objection  usually  attaching 
to  holders  of  judicial  office"  having  seats  in  Parliament.  In  1806  he 
became  a  member  of  the  Government  for  the  purpose  of  more  effectually 
defending  the  policy  and  acts  of  the  Government  and  the  military 
authorities  in  their  administration  of  the  army.  After  the  appointment 
of  the  Commander-in-Chief  he  ceased  to  be  secretary,  but  continued  to 
be  his  chief  legal  adviser,  and  he  retained  his  seat  in  Parliament  as. 
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a  member  of  the  Ministry,  who  quitted  office  with  each  change  of 
administration.  This  continued  until  1892,  when  the  office  ceased 
to  be  political,  in  accordance  with  the  recommendation  of  the  Select 
Committee  of  1888  on  Army  Estimates,  and  wjis  conferred  on  the 
President  of  the  Probate,  Divorce,  and  Admiralty  Division.  [Under 
this  arrangement  the  duties  were  rarely  required  to  be  performed 
personally  by  him,  only  the  very  important  cases  of  courts- martial 
being  brought  before  him ;  the  others  being  dealt  with  by  the  legal 
and  military  Deputy  Judge  Advocates-General,  of  whom  there  were 
two,  for  whose  official  acts  and  appointments  he  was  responsible.  The 
Judge  Advocate-General  had  the  power  of  advising  the  Crown  directly, 
so  that  he  might  be  independent  of  the  purely  military  autliorities. 
In  1904,  however,  the  War  Office  (Peconstitution)  Committee  recom- 
mended that  he  should  no  longer  be  in  a  position  to  have  direct 
comnmnication  with  the  Sovereign,  as  the  exercise  of  the  power  had 
led  to  inconvenience.  They  further  recommended  that  the  Judge 
Advocate-General  shoidd  be  attached  to  the  branch  of  the  Adjutant- 
General,  his  duties  being  to  review  the  proceedings  of  general  and 
district  courts-martial,  and  to  give  such  legal  advice  as  the  Army 
Council  might  desire,  reporting  direct  to  tlie  Army  Council  in  important 
cases.  They  also  recommended  that  the  Judge  Advocate-General  should 
be  assisted  by  a  permanent  Deputy  Judge- Advocate.  Accordingly,  after 
the  death  in  1905  of  Lord  St.  Heller,  who  liad  been  appointed  to  the 
office  in  1892.  the  change  in  the  status  of  the  Judge  Advocate-General 
recommended  by  the  committee  was  made,  witli  the  exception  that  he 
became  adviser  to  the  Secretary  of  State  for  War,  not  to  the  Army 
Council,  and  that  he  was  not  attache<l  to  the  Adjutant-General,  but 
became  the  head  of  a  separate  department  of  the  War  Office. 

The  Judge  Advocate-General  never  officiates  at  courts-martial,  his 
functions  being  now  chiefly  the  reviewing  the  proceedings  of  courts- 
martial  in  order  to  secure  the  due  administration  of  military  justice, 
and  the  projjer  protection  of  the  private  soldier,  in  whose  interests  the 
office  of  Judge  Advocate-General  was  originally  instituted.  So  that  this 
department  takes  no  part  in  the  actual  preparation,  conduct,  or  manage- 
ment of  prosecutions,  and  in  cases  of  diffictilty  and  importance  the 
Solicitor  to  the  Treasur)'  is  asked  to  provide  cx)unsel.  The  Courts 
whose  sentences  are  reviewed  are  all  general  and  district  courts-martial 
(q.v.)  in  the  United  Kingdom ;  and  it  is  now  upon  the  advice  of  the 
Secretary  of  State,  to  whom  the  Judge  Advocate-General  acts  as  adviser, 
that  either  the  Sovereign,  as  confirming  officer  of  general  courts-martial, 
or  the  confirming  officer  of  district  courts-martial,  confirms  the  sentences 
of  those  Courts.] 

The  proceedings  of  all  general  courts-martial  held  out  of  the  United 
Kingdom  (except  in  India)  for  the  trial  of  commissioned  officers  in  cases 
where  such  officers  are  adjudged  to  suffer  death,  penal  servitude,  or  to 
be  casliiered,  dismissed,  or  discharged,  are  also  subject  to  review  by  the 
Judge  Advocate-General.  Moreover,  if  the  officers  who  hold  warrants 
for  convening  general  courts-martial  abroad  think  fit  in  other  proceed- 
ings, they  may  transmit  them  to  the  Judge  Advocate-General  for  his 
opinion  thereon. 

As  confidential  adviser  of  the  [Secretary  of  State]  he  gives  his 
opinion  upon  cases  of  an  important  character  wliich  may  be  referred 
to  him  by  presidents  of  courts-martial  and  officers  in  conmiand. 

XTnder  the  Rules  of  Procedure  97  (A)  the  proceedings  of  a  military 
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court-martial,  other  than  a  regimental  one,  are,  after  promulgation^ 
forwarded  to  the  office  of  the  Judge  Advocate -General  in  London, 
and  there  preserved  for  not  less,  in  the  case  of  a  general  court-martial, 
than  seven  years,  and  in  the  case  of  any  other  court-martial,  than  three 
years.  Within  those  respective  times  persons  who  have  been  tried  by 
such  courts-martial  have  a  right  to  a  copy  of  the  proceedings  from  the 
ofhce,  including  the  proceedings  with  respect  to  the  revision  and  con- 
firmation, on  payment  of  the  prescribed  rate  (s.  124).  The  original 
proceedings,  when  produced  from  the  custody  of  the  Judge  Advocate- 
General,  or  certified  copies,  are  admissible  in  evidence  on  their  mere 
production  from  such  custody  (s.  165). 

The  Judge  Advocate-General  has  by  his  patent  the  right  of  appoint- 
ing deputies  with  full  powers  both  in  the  United  Kingdom  and  abroad 
(with  the  exception  of  India)  to  act  as  officiating  Judge- Advocates  at  all 
courts-martial  where  the  presence  of  a  Judge-Advocate  is  required,  i.e. 
all  general  courts-martial,  and  district  courts-martial  where  it  is  con- 
sidered advisable.  If  not  appointed  by  the  Judge  Advocate-General,  they 
may  be  appointed  by  officers  commanding  forces  abroad  who  have  power 
to  convene  such  courts-martial.  They  may  be  either  civilians  or  military 
men,  but  they  are  usually  the  latter,  possessing  a  knowledge  of  military 
law.  One  of  the  first  duties  of  the  Court  is  to  inquire  whether  this 
officer  is  duly  appointed,  and  is  not  disqualified  for  acting  at  that 
court-martial,  and  as  to  disqualifications  of  a  military  advocate,  these  are 
the  same  as  exist  in  the  case  of  any  other  officer  sitting  on  a  court- 
martial  (Rules  of  Procedure,  s.  19  (B)),  and  though  not  in  terms  applicable 
to  civilians,  in  principle  the  same  rules  must  be  acted  on.  In  case 
of  the  death  of  the  officiating  Judge- Advocate,  or  if  through  illness  or 
any  other  cause  he  is  unable  to  attend,  the  Court  must  adjourn,  and  the 
president  must  report  the  circumstance  to  the  convening  authority,  who 
must  either  appoint  (if  he  has  authority),  or  obtain  the  appointment  of, 
a  substitute,  who  will  act  for  the  rest  of  the  trial,  or  until  the  Judge- 
Advocate  returns.  After  his  appointment  to  a  particular  court-martial, 
the  Judge-Advocate,  as  well  as  the  convening  officer,  or  president,  or 
commanding  officer,  may  summon  witnesses  to  attend  by  order  under 
his  hand. 

At  the  assembling  of  the  Court  he  administers  the  prescribed  oath 
to  the  members,  and  then  he  is  himself  sworn  not  to  divulge  the  sentence 
of  the  Court  until  it  is  duly  confirmed,  unless  in  the  discharge  of  his 
official  duties;  and  not  to  disclose  at  any  time,  or  on  any  account,  the 
vote  or  opinion  of  any  particular  member  of  the  Court,  unless  required 
in  due  course  of  law.  From  the  time  of  his  appointment  the  prosecutor 
and  the  prisoner  respectively  are  entitled  to  his  opinion  on  any  question 
of  law  relative  to  the  charge  or  trial;  but  the  prisoner  has  no  right 
of  objecting  to  the  Judge-Advocate.  He  is  responsible  for  informing 
the  Court  of  any  informality  or  irregularity  in  the  proceedings.  Whether 
he  is  consulted  or  not,  he  is  to  inform  the  convening  officer  and  the 
Court  of  any  informality  or  defect  in  the  charge  or  in  the  constitution 
of  the  Court,  and  give  his  advice  on  any  matter  before  the  Court;  and 
any  information  or  advice  given  to  the  Court  on  any  matter  before  it,. 
may  be  entered  on  the  proceedings.  He  records,  or  causes  to  be  recorded,, 
all  the  proceedings,  and  is  responsible  for  the  accuracy  of  the  record. 
At  the  conclusion  of  the  case,  unless  both  he  and  the  Court  think  it  un- 
necessary, he  sums  up  the  evidence,  and  gives  his  opinion  upon  the  legal 
bearing  of  the  case  before  the  Court  deliberates  on  the  finding.     Upon 
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any  point  of  law  or  procedure  which  arises  upon  the  trial,  the  Court  is 
to  be  guided  by  his  opinion,  and  may  not  over-rule  it  except  for  very 
weighty  reasons.  He,  equally  with  the  president,  has  the  duty  of  taking 
care  that  the  prisoner  does  not  suffer  any  disadvantage  in  consequence 
of  his  position  as  prisoner,  or  of  his  ignorance  or  incapacity  to  examine 
or  cross-examine  witnesses,  or  otherwise ;  for  that  purpose,  he  may, 
with  the  permission  of  the  Court,  call  witnesses,  and  put  questions 
to  witnesses  which  appear  to  him  necessary  or  desirable  to  elicit  the 
truth ;  and  in  all  things  he  is  to  maintain  an  entirely  impartial  position. 
His  office  is  therefore  distinct  both  from  that  of  prosecutor  or  prisoner's 
counsel  merely.  He  is  not  a  member  of  the  Court,  possessing  the  right 
of  giving  a  deliberate  opinion  for  which  he  may  become  responsible  to  a 
civil  Court.  He  can  do  no  more  than  submit  his  opinion;  and  as  he  cannot 
prevent  a  contrary  decision,  he  is  therefore  not  responsible  for  it. 

When  sentence  is  awarded,  the  proceedings  are  signed  by  the  Judge- 
Advocate,  and  have  to  be  transmitted  by  him  for  confirmation  by  the 
proper  authority,  i.e.  to  the  Judge  Advocate-General's  office,  as  above 
mentionetl,  for  general  courts-martial  in  the  United  Kingdom ;  elsewhere, 
to  the  general  or  other  officer  having  power  to  confirm  the  findings  and 
sentences  of  general  courts-martial.  In  the  case  of  district  courts- 
martial  the  proceedings  are  sent  by  him  to  the  confinning  officer,  who 
lays  them  before  the  Judge  Advocate-General  for  his  approval  before 
causing  the  sentence  to  be  promulgated. 

The  Judge  Advocate-General  has  no  supervision  of  naval  courts- 
martial,  but  in  the  case  of  marines  trietl  by  military  courts-martial, 
under  the  limited  jurisdiction  given  by  sec.  179  of  the  Army  Act,  his 
functions  are  the  same  as  in  the  case  of  the  anny  proper. 

See  Akmy;  Courts-Mahtial ;  Judge-Advocate  of  the  Fleet; 
Military  Law  ;  Martial  Law. 

[AtUJwrities. — Simmons,  CourUt- Martial,  6th  ed.,  pp.  192-201 ;  Clode, 
Military  Forces  of  the  Croum,  vol.  i.  pp.  359-365 ;  Manual  of  Military  Law, 
War  Office,  1899.] 

Judge- Advocate  of  the  Fleet,  or  Counsel  and 

J Udg^e- Advocate  of  the  Fleet.— This  officer  is  the  chief 
adviser  of  the  Admiralty  upon  all  legal  matters  connected  with  the 
administration  of  the  military  law  in  the  navy,  and  of  the  Itoyal  Marines 
and  all  other  sea-forces  when  under  naval  military  law  {qv.).  He  was 
one  of  the  judicial  officers  of  the  ancient  Court  of  the  Lord  High  Admiral, 
and  continued  to  fulfil  the  same  functions  after  that  office  was  put  into 
Commission  (see  Admiralty).  The  Judge- Advocate  is  the  liolder  of  two 
offices,  which  were  separate  until  the  present  reign — those  of  Counsel  and 
Judge-Advocate  of  tlie  Fleet.  The  salary  is  now  only  nominal,  and  what 
duties  there  are,  are  paid  by  fees.  There  is  no  obligation  upon  the 
Admiralty  to  refer  the  proceedings  of  naval  courts-martial  to  this  officer 
for  review,  as  in  the  case  of  military  courts-martial  there  is  to  refer  them 
to  the  Judge  Advocate-General  {q.v.).  They  are  only  referred  when  the 
Admiralty  chooses.  The  Judge- Advocate  of  the  Fleet  may  be  appointed 
to  act  at  a  court-martial,  but  in  most  ca.se8  the  duties  thereat  are 
performed  by  a  deputy  Judge-Advocate  appointed  by  the  President  of 
the  court-martial,  unless  the  Admiralty  or  Commander-in-Chief  of  a 
fieet  or  squadron  appoint  such  an  official.  Upon  being  appointed 
he  sends  notice  of  the  trial  to  the  prosecutor,  and  to  the  prisoner, 
transmitting  to  the  latter  a  copy  of  charges  made  against  him,  and 
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a  copy  of  the  circumstantial  letter  reporting  to  the  Commander-in-Chief 
the  circumstances  on  which  the  charges  are  founded.  Upon  obtaining 
from  each  the  names  of  the  persons  whom  they  desire  to  have  called 
as  witnesses,  he  issues  summonses  to  secure  their  attendance,  under 
sec.  Q6  of  the  Naval  Discipline  Act,  1866,  29  &  30  Vict.  c.  109.  There 
must  be  a  Judge-Advocate  present  throughout  the  trial.  He  is  the 
assessor  of  the  Court  to  advise  it  on  the  law  and  procedure,  and  to 
see  that  justice  is  properly  administered. 

He  reads  the  order  for  the  assembling  of  the  Court ;  reads  over  to  the 
prisoner  the  names  of  the  members  of  the  Court ;  and  informs  him  of  his 
right  to  challenge  any  member.  The  oaths  of  the  members  of  the  Court 
are  administered  by  him,  and  the  President  administers  to  him  the  oath 
of  secrecy  in  regard  to  the  vote  or  opinion  of  any  particular  member 
of  the  Court.  He  administers  the  oath  to  witnesses,  and  examines 
or  cross-examines  if  necessary.  When  the  Court  is  cleared  for  the 
purpose  of  framing  the  sentence,  he  draws  up  the  questions  whereon 
to  determine  the  innocence  or  guilt  of  the  prisoner.  He  then  collects 
the  votes,  and  draws  up  the  sentence,  which  is  signed  by  the  members 
and  himself;  and  upon  the  prisoner  being  readmitted  he  pronounces 
sentence.  As  soon  as  may  be  he  is  to  transmit  the  original  proceedings, 
or  a  complete  and  authorised  copy  thereof,  and  the  original  sentence, 
of  every  court-martial  attended  by  him  to  the  Commander-in-Chief  or 
senior  officer,  who  must  transmit  them  to  the  Secretary  of  the  Admiralty. 
The  general  rule  for  his  conduct  is  that  he  ought  to  render  such  assist- 
ance to  the  accused  as  a  judge  in  a  criminal  case  would  afford  to 
a  prisoner  undefended ;  and  where  the  prisoner  at  a  court-martial 
is  undefended,  he  is  to  take  care  that  the  prisoner  does  not  lose  any 
privilege  that  the  law  allows  him  in  the  conduct  of  the  trial. 

He  is  not  responsible  in  any  way  as  a  member  of  the  Court  for  the 
sentence. 

See  Admiralty;  Advocate,  King's;  Courts-Martial;  Judge 
Advocate-General  ;  Navy. 

[Authorities. — Thring,  Criminal  Law  of  the  Navy ;  Stephens,  Gifford 
and  Smith,  Manual  of  Naval  Law.] 

Judg'e  at  Chambers. — it  is  provided  by  sec.  39  of  the 
Judicature  Act,  1873,  36  &  37  Vict.  c.  66,  that  any  judge  of  the  High 
Court  of  Justice  may,  subject  to  any  rules  of  Court,  exercise  in  Court 
or  in  chambers  all  or  any  part  of  the  jurisdiction  by  the  Act  vested 
in  the  said  High  Court  in  all  such  causes  and  matters,  and  in  all  such 
proceedings  in  any  causes  or  matters,  as  before  the  passing  of  the  Act 
might  have  been  heard  in  Court  or  in  chambers  respectively,  by  a  single 
judge  of  any  of  the  Courts  whose  jurisdiction  is  transferred  to  the  High 
Court,  or  as  may  be  directed  or  authorised  to  be  so  heard  by  any  rules 
of  Court  to  be  thereafter  made. 

The  above  section  has  been  the  subject  of  judicial  interpretation 
in  several  cases.  In  Baker  v.  Oakes,  1877,  2  Q.  B.  D.  171,  an  action  had 
been  tried  with  a  jury,  but  at  the  trial  no  special  direction  had  been 
given  as  to  costs.  Subsequently  an  application  with  regard  to  the  costs 
was  made  at  chambers  to  the  judge  who  had  tried  the  action,  who  made 
a  special  order  as  to  such  costs.  A  Divisional  Court  rescinded  the  order 
as  being  made  without  jurisdiction,  and  that  decision  was  affirmed  on 
appeal.  The  Court  held  that,  inasmuch  as  Order  55  of  the  Rules  of  the 
Supreme  Court,  1875,  provided  that  the  costs  of  a  trial  by  jury  should 
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follow  the  event,  unless  upon  application  made  at  the  trial,  the  judge 
before  whom  action  was  tried,  or  the  Court  should  otherwise  order, 
there  was  no  authority  for  the  exercise  by  a  judge  at  chambers  of  juris- 
diction which  by  the  express  terms  of  the  rule  was  exercisable  only 
by  a  judge  at  the  trial  or  by  the  Court.  Brett,  J.A.,  expressed  the 
opinion  (1) — That  to  confer  such  power  the  phrase  "  Court  or  a  judge  " 
must  be  found  in  the  rule ;  and  (2)  that  sec.  39  does  not  enable  a  judge 
of  the  High  Court  to  do  anything  that  a  judge  could  not  have  done 
before  the  passing  of  the  Act. 

In  Clover  v.  Adams,  1881,  6  Q.  B.  D.  622,  an  order  was  made  at 
chambers  charging  a  fund  in  Court  with  the  costs  of  an  action  in  favour 
of  the  plaintiffs  solicitor.  It  was  argued  that  a  judge  at  chambers  could  not 
make  the  order  because  of  the  terms  of  sec.  28  of  the  Solicitors  Act,  1860, 
23  &  24  Vict.  c.  127,  which  provides  that  the  order  shall  be  made 
by  the  Court  or  judge  before  whom  the  suit,  matter,  or  proceeding  has 
been  heard  or  shall  be  depending.  The  Divisional  Court  (Grove  and 
Lindley,  JJ.)  held  that  the  order  had  been  properly  made,  Grove,  J., 
expressing  the  view  that  by  the  operation  of  sec.  39  a  judge  at  chambers 
has  the  jurisdiction  of  the  High  Court  generally,  and  represents  all  the 
Courts,  and  is  therefore  a  judge  before  whom  the  suit  is  depending; 
whilst  Lindley,  J.,  said  that  such  judge  has  ix)wer  to  act  for  the  Court 
generally,  unless  there  are  any  words  to  deprive  him  of  it. 

In  Salm  Kyrburg  v.  Posnanski,  1884,  13  Q.  B.  1).  218,  and  again 
in  Amdell  v.  Lesser,  1885,  16  Q.  B.  D.  187,  the  section  was  considered, 
and  it  was  held  that  the  word  "  respectively  "  must  be  read  as  equivalent 
to  "either,"  so  that  its  effect  is  that  a  judge,  either  in  Court  or  in 
chambers,  may  do  anything  that  a  single  judge  could  do  before  the 
Act,  either  in  Court  or  in  chaml)er8. 

In  In  re  Hmvell  Thmnas,  [1893]  1  Q.  B.  670,  it  was  contended  that» 
inasmuch  as  sec.  8  of  the  Attornies  and  Solicitors  Act,  1870,  33  & 
34  Vict.  c.  28,  provides  that  applications  thereunder  to  enforce  or  set 
aside  an  agreement  shall  be  made  on  motion  or  ])etition,  and  since  the 
Judicature  Act  no  single  judge  of  the  King's  Bench  Division  sits  to 
hear  motions,  such  an  application  could  only  be  made  in  Court.  The 
objection  was  over-ruled  by  Charles  and  Wills,  JJ.,  who  held  that  the 
general  jurisdiction  of  a  single  judge  to  act  for  the  Court  was  preserved 
by  sec.  39. 

The  result  of  the  cases  on  the  subject  is  well  summed  up  in  a 
leading  authority  on  practice  thus :  "  Practically  a  judge  at  chaml)er8 
has  jurisdiction  in  all  cases  where  his  jurisdiction  is  not  excluded 
expressly  or  by  necessary  implication  by  some  rule  or  statute.  Except 
under  very  special  circumstances,  where  both  the  Court  and  judge  have 
jurisdiction,  the  application  should  be  matle  to  the  latter.  Where  a 
statute  expressly  or  impliedly  directs  that  the  application  should  be 
made  only  to  the  Court,  a  judge  has  no  power  to  interfere,  and  vice  vcrsd. 
But  where  a  statute  in  general  terms,  and  without  any  special  limitation 
either  expressly  or  to  be  inferred  from  its  terms,  gives  any  power  to  the 
Court,  that  power  may  be  exercised  by  a  judge  at  chambers  "  (Chitty's 
Arch.  Pr.,  pp.  1401, 1402).  See,  for  a  case  to  the  like  effect  before  the 
Judicature  Act,  Smecton  v.  Collier,  1847,  1  Ex  Rep.  457;  74  R.  R.  720. 

A  judge  sitting  in  chambers  does  not  mean  that  he  is  sitting  in  any 
particular  room,  but  that  he  is  not  sitting  in  open  Court  {Hartmont  v. 
Foster,  1881,  8  Q.  B.  D.  p.  84). 

[See  also  Court  or  a  Judge  ;  and,  as  to  proceedings  at  chambers 
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generally  in  the  Chancery  and  King's  Bench  Divisions  respectively, 
see  Chambers — Chancery  Division  ;  Chambers,  Judges'.] 

Appeals  from  Orders  of  Judge  at  Chambers. — By  sec.  50  of  the  Judica- 
ture Act,  1873,  every  order  made  by  a  judge  in  chambers  (except  as 
provided  by  sec.  49  (q.v.J),  may  be  set  aside  or  discharged  upon  notice 
by  any  Divisional  Court,  or  by  the  judge  sitting  in  Court  according 
to  the  course  and  practice  of  the  Division  of  the  High  Court  to  which 
the  particular  cause  or  matter  in  which  such  order  is  made  may 
be  assigned,  and  no  appeal  lies  from  any  such  order  to  set  aside 
or  discharge  where  no  such  motion  has  been  made,  unless  by  special 
leave  of  the  judge  by  whom  such  order  was  made,  or  of  the  Court 
of  Appeal. 

The  above  section  must  be  read  in  connection  with  the  provisions  of 
the  Judicature  Act,  1894,  57  &  58  Vict.  c.  16,  under  which  (s.  1  (1)  (b)) 
no  appeal  lies  (except  by  leave  of  the  judge  or  of  the  Court  of  Appeal) 
from  any  interlocutory  order  or  interlocutory  judgment  made  or  given 
by  a  judge,  with  certain  specified  exceptions.  No  appeal  lies  from  an 
order  of  a  judge  giving  unconditional  leave  to  defend  an  action  (s.  1  (3)). 
In  matters  of  practice  and  procedure  every  appeal  from  a  judge  is  to  the 
Court  of  Appeal  (s.  1  (4)). 

The  last-named  provision  as  to  appeals  from  chambers  has,  necessarily, 
had  an  indirect  effect  upon  the  jurisdiction  of  the  judge  in  chambers 
in  the  King's  Bench  Division.  The  transfer  of  appeals  from  chambers 
in  matters  of  practice  and  procedure  from  the  Divisional  Court  direct 
to  the  Court  of  Appeal  has  tended  to  transfer  to  chambers  all  appli- 
cations of  that  nature  which  were  formerly  made  by  motion  to  the 
Divisional  Court.  Thus  applications  to  set  aside  service  of  a  writ 
under  Order  12,  r.  30,  though  the  words  of  the  rule  prescribe  a  notice 
of  motion,  are  now  heard  by  the  judge  in  chambers  on  summons,  with 
appeal  to  the  Court  of  Appeal.  This  and  other  changes  of  the  kind 
have  been  made  without  rule,  on  the  authority  of  the  Lord  Chief 
Justice  and  the  judges,  to  regulate  the  business  of  their  Courts. 

In  the  King's  Bench  Division,  except  in  matters  of  practice  or  pro- 
cedure, every  appeal  to  the  Court  from  any  decision  at  chambers  is  to  a 
Divisional  Court  (K.  S.  C,  1883,  Order  54,  r.  23),  and  is  by  motion  to  be 
made  within  the  prescribed  time  (r.  24).  See  also  Judicature  Act,  1894, 
s.  1  (4).  As  to  what  are  "  matters  of  practice  and  procedure,"  see  the 
cases  collected  in  The  Annual  Practice,  under  the  sub-section  of  the 
Act,  and  under  Order  54,  r.  23, 

In  the  Chancery  Division,  on  the  other  hand,  an  appeal  from  an 
order  of  a  judge  at  chambers  lies  in  all  cases  to  the  Court  of  Appeal, 
subject  of  course  to  the  above  provisions  of  the  Judicature  Act,  1894, 
s.  1  (1)  (b),  with  regard  to  leave  to  appeal  from  interlocutory  orders. 
In  that  Division,  and  in  the  Probate  Division  (In  re  Smith,  Bigg  v. 
Hughes,  1884,  9  P.  D.  68),  the  provision  of  sec.  50  of  the  Judicature 
Act,  1878,  supra,  with  reference  to  discharge  by  a  judge  sitting  in 
Court  of  an  order  made  in  chambers,  applies.  Accordingly,  unless  the 
judge,  on  hearing  an  application  in  chambers,  gives  a  certificate  that  he 
requires  no  further  hearing  (and  such  certificate  is  in  practice  rarely 
given),  it  is  usual  for  the  party  dissatisfied  with  an  order  made  in 
chambers  to  move  before  the  judge  in  Court  to  discharge  it  {HoUoivay 
V.  Cheston,  1881,  19  Ch.  D,  516).  A  certificate  of  the  judge  will  not 
invariably  be  required  by  the  Court  of  Appeal,  nor  a  previous  motion 
to  discharge  the  order,  where  the  Court  is  satisfied  aliunde  that  the  case 
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has  been  fully  argued  before  the  Court  below  {In  re  Elsmn,  Thomas  v. 
Elscyni,  1877,  6  Ch.  D.  346). 

An  application  to  the  judge  to  discharge  an  order  is  a  rehearing  and 
not  an  appeal  {In  re  Giles,  Real  and  Personal  Advance  Co.  v.  Michcll,  1890, 
43  Ch.  D.  391 ;  Boake  v.  Stevenson,  [1895]  1  Ch.  358). 

It  has  been  settled  by  several  cases  that  the  analogy  of  Order  58, 
r.  15,  with  regard  to  the  time  for  appealing  from  an  order  made  at 
chambers  will  be  followed,  in  deciding  whether  a  motion  to  discharge 
an  order  is  made  in  time,  and  accordingly  such  motion  must  be  within 
fourteen  days  from  the  time  when  the  order  was  first  pronounced,  or 
when  the  party  moving  first  had  notice  of  it  {Dickson  v.  Harrison,  1878, 
9  Ch.  D.  243;  HeaUey  v.  Newton,  1881,  19  Ch.  D.  326;  In  re  Leans, 
Zeivis  V.  Williams,  1885,  31  Ch.  D.  623 ;  In  re  Norwich  Equitable  Co., 
Bras-mett's  Case,  1884,  33  W.  R.  270 ;  Jn  re  Woodh-itlge,  1884,  W.  N. 
187);  and  the  case  is  the  same  even  though  the  order  be  a  final  one 
{In  re  Johnson,  Manchester  and  Liverpool  Banking  Co.  v.  Beales,  1889, 
42  Ch.  D.  505 ;  In  re  Giles,  uhi  siipra). 

There  are  three  alternative  courses  in  the  Chancery  Division  open 
to  a  party  dissatisfied  with  an  order  made  in  chambers — (1)  He  can  move 
in  Court  to  discharge  the  order;  (2)  he  can  ask  to  have  the  matter 
adjourned  from  chambers  into  Court  for  argument ;  (3)  he  can  ask  the 
judge  to  grant  his  certificate  that  no  further  hearing  is  required,  so  as  to 
enable  him  to  go  direct  to  the  Court  of  Appeal  {Boake  v.  Stevenson,  [1895] 
1  Ch.  358). 

[Authorities. — The  Annual  Practice,  1907 ;  Chitty's  ArchbolcTs  Prac- 
tice, 14th  ed.,pp.  1401-1410;  D&nieh'B  Chanccri/ Practice,  7th  ed.;  Seton'a 
Jitdgments  and  Orders,  6th  ed.] 

Judg'e  Ordinary. — A  title  absolutely  unknown  to  the  law 
of  England  except  for  a  iKjriod  of  less  than  eigliteen  years,  i.e.  from  the 
Ist  January  1858  to  the  Ist  November  1875.  liy  the  Matrimonial 
Causes  Act,  1857,  21  &  22  Vict.  c.  85,  the  Court  for  Divorce  and  Matri- 
monial Causes  was  establishe*!.  By  sec.  9  of  that  Act  tlie  judge  of  the 
Court  of  Probate  was  declared  to  l>e  the  judge  ordinary ;  and  by  sec.  3 
of  the  Matrimonial  Causes  Act,  1859,  22  &  23  Vict.  c.  61,  he  was  given 
precedence  in  Court  next  after  the  Lord  Chief  Baron.  The  three  holders 
of  tlie  office  of  judge  ordinary  were  Sir  Cresswell  Cresswell,  formerly  a 
justice  of  the  C.  P.  (1858-1863);  Sir  James  Plaisted  Wilde  (afterwards 
Lord  Penzance),  formerly  a  Baron  of  the  Exchequer  (1863-1872);  and 
Sir  James  (afterwards  Lord)  Hanncn,  formerly  a  justice  of  the  Q.  B. 
(1872-1875),  who,  by  the  operation  of  the  Supreme  Court  of  Judicature 
Act,  1873,  36  «&  37  Vict.  c.  66,  s.  31,  became  the  first  President  (an 
equally  new  and  un-English  style)  of  the  Probate,  Divorce,  and  Admir- 
alty Division  of  the  High  Court  of  Justice,  to  which  the  jurisdiction  in 
divorce  and  matrimonial  causes  is  now  assigned. 

Judg^es'  Chambers. — See  Chambers,  Judges'. 

Judg'e'S  Marshal. — An  officer  who  accompanies  a  judge  of 
assize  on  circuit.  Tlie  appointment  is  in  the  gift  of  the  judge  or  com- 
missioner of  assize,  wiio  appoints  his  mai-shal  before  going  each  circuit, 
antl  also  before  leaving  London  to  try  a  parliamentary  election  petition. 
The  office  is  one  of  considerable  antiquity.  Formerly  the  judge's  marshal 
had  certain  duties  with  regard  to  making  abstracts  of  the  indictments 
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and  pleadings  for  the  use  of  the  judge,  in  respect  of  which  he  received 
fees.  The  office  is  now  practically  a  sinecure,  the  duties  of  a  judge's 
marshal  being  merely  of  a  personal  nature ;  the  only  official  duties 
remaining  are  the  introduction  of  the  high  sheriff  of  the  county  to  the 
judge  of  assize  on  his  arrival  in  the  assize  town,  and  the  administration 
of  the  oath  to  the  grand  jury  on  the  first  day  of  the  assize.  The  judge's 
marshal  now  receives  remuneration  at  the  rate  of  two  guineas  per  diem 
during  the  circuit,  which  is  paid  by  the  Treasury  through  the  Pay- 
master-General at  the  end  of  the  circuit.  All  his  travelling  and 
other  expenses  are  paid  by  the  judge,  with  whom  he  resides  during 
the  circuit. 

The  Judicature  Act,  1873,  36  &  37  Vict.  c.  66,  s.  77,  provides  that 
nothing  in  the  Act  contained  shall  interfere  with  the  office  of  marshal 
attending  any  commissioner  of  assize. 

Judg'e'S  NO'tCS. — Where  Verdict  wrongly  Entered. — A  verdict 
wrongly  entered  may  be  amended  by  the  judge  by  reference  to  his  notes. 
"  It  is  the  ordinary  practice,"  said  Tindal,  C.J.,  "  when  any  mistake  has 
arisen  at  the  trial,  to  apply  to  the  judge  to  say,  by  reference  to  his  notes, 
on  what  counts  the  verdict  is  to  be  entered  "  {Ernest  v.  Brown,  1838, 
4  Bing.  N.  C.  162 ;  and  see  Doe  d.  Church  v.  Perkins,  1790,  3  T.  R.  749 ; 
Bichardson  v.  Mellish,  1825,  3  Bing,  334 ;  Ferguson  v.  Mahon,  1839,  11 
Ad.  &  E.  179  ;  52  R.  R.  301) ;  but  the  case  for  amendment  must  be  clear 
(Eeece  v.  Lee,  1822,  7  Moore,  269).  Where  there  was  ambiguity  in  the 
terms  of  a  judgment  with  respect  to  costs,  and  the  master  in  conse- 
quence refused  to  tax  the  costs  of  one  of  the  parties,  it  was  held  that 
the  proper  course  was  to  apply  for  a  direction  to  the  judge  who  tried  the 
cause,  and  not  to  appeal  (Abbott  v.  Andrews,  1882,  8  Q.  B.  D.  648  ;  and 
see  Clack  v.  Wood,  1882,  9  Q.  B.  D.  276).  An  application  to  amend 
may  be  made  at  any  time  {Petrie  v.  Hannay,  1790,  3  T.  R.  659);  but 
will  not  be  entertained  after  great  delay  {Harrison  v.  King,  1817, 
1  Barn.  &  Aid.  161 ;  18  R.  R.  524).  See  further,  Chitty's  Arch.  Pr., 
pp.  668-670. 

New  Trials. — On  applications  for  new  trials,  the  judge's  notes  con- 
stitute the  only  authentic  information  as  to  the  admission  or  rejection 
of  evidence  (Shedden  v.  Patrick,  1869,  L.  R.  1  H.  L.  Sc.  470) ;  and 
evidence  will  not  be  admitted  to  contradict  them  {B.  v.  Grant,  1834, 
3  Nev.  &  M.  106 ;  Gibbs  v.  Pike,  1842,  9  Mee.  &  W.  351 ;  60  R.  R.  749). 
Nor  will  affidavits  be  received  to  supply  alleged  omissions  in  the  judge's 
notes  {Coles  v.  Bidlman,  1848,  17  L,  J.  C.  P.  302).  Under  exceptional 
circumstances  the  cost  of  shorthand  notes  of  the  evidence  given  at  the 
trial  were  allowed,  but  a  very  special  case  is  required  to  induce  the 
Court  to  allow  such  costs  on  a  taxation  between  party  and  party  (  Watson 
V.  Great  Western  Bly.  Co.,  1880,  6  Q.  B.  D.  163). 

The  party  moving  must,  after  serving  notice  of  motion  for  a  new 
trial,  and  fourteen  days  before  the  motion  is  likely  to  be  in  the  paper, 
apply  to  the  judge's  clerk  to  have  the  notes  copied.  On  the  application 
a  certificate  must  be  left,  signed  by  counsel  to  the  effect  that  the  judge's 
notes  are  necessary.  A  stamp  of  5s.  must  be  impressed  on  the  applica- 
tion, and  a  charge  of  6d.  a  folio  for  copying  must  also  be  paid  for  every 
folio  beyond  the  first  ten  folios  of  the  first  copy.  The  judge's  clerk  will 
cause  to  be  made  one  copy  for  each  judge  of  the  Court  of  Appeal,  and 
will  transmit  them  to  the  clerk  of  the  Master  of  the  Rolls  or  Lords 
Justices.     The  appellant  is  not  charged  any  fee  for  the  additional  copies 
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after  the  first.  No  copy  of  the  judge's  notes  can  be  supplied  to  any  of 
the  parties  (Official  Eegulations,  see  Annual  Practice,  note  to  Order  39, 
r.3). 

On  Appeals  to  the  Court  of  Appeal. — By  Order  58,  r.  11,  of  the  Rules 
of  the  Supreme  Court,  1883,  it  is  provided  that,  where  any  question  of 
fact  is  involved  in  an  appeal,  the  evidence  taken  in  the  Court  below 
shall,  subject  to  any  special  order,  be  brought  before  the  Court  of  Appeal, 
as  to  any  evidence  given  orally,  by  the  production  of  a  copy  of  the  judge's 
notes,  or  such  other  materials  as  the  Court  may  deem  expedient.  The 
practice  as  to  obtaining  copies  of  the  judge's  notes  is  the  same  as  that 
stated  supra  in  the  case  of  applications  for  new  trials. 

Where  the  appellant's  solicitor  fails  to  bespeak  the  judge's  notes,  the 
appeal  will  be  ordered  to  stand  over  at  the  expense  of  the  appellant 
{Elliwjton  v.  Clark,  1888,  38  Ch.  D.  332;  Bailey  v.  Thurstm,  1902,  47 
Sol.  J.  69 ;  LeiLris  v.  C(rry,  1906,  W.  N.  95). 

It  seems  that  there  is  no  authority  for  the  Court  of  Appeal  to  order 
copies  of  the  judge's  notes,  which  are  confidentially  communicated  by 
the  judge  below,  te  be  supplied  te  the  parties  (  Weston  v.  Sherwell,  1884, 
28  Sol.  J.  688). 

The  notes  of  the  judge  are  usually  sufficient  te  bring  before  the  Court 
of  Appeal  the  oral  evidence  used  in  the  Court  below ;  and  therefore  the 
costs  of  shorthand  notes  of  such  evidence  will  not,  except  under  special 
circumstances,  be  allowed  (In  re  Ducham  of  Westiniiuter  Silvci-  Lead  Ore 
Co.,  1878,  10  Ch.  D.  312 ;  In  re  Ger,  Laming  v.  Gee,  1880,  28  W.  R.  217 ; 
Kelly  v.  Byles,  1880.  13  Ch.  D.  693;  Earl  de  la  Warr  v.  MUcs,  1881, 
19  Ch.  D.  80);  but  the  judge's  notes  may  be  supplemented,  if  required, 
by  reference  te  the  shorthand  notes  {Orr-Evnmj  v.  Johnston,  1880,  13 
Ch.  D.  450),  or  by  the  notes  of  counsel  {Earl  de  la  Warr  v.  Miles,  1881, 
19  Ch.  ]).  82).  The  Court  will  allow  shorthand  writer's  notes,  or  notes 
of  counsel  taken  in  the  Court  l)elow,  te  be  used  as  representing  the 
impression  of  the  party  of  what  passed,  though  the  judge's  notes  will 
be  taken  to  represent  rightly  the  whole  effect  {In  re  Oee,  Laming  v.  Gee, 
1880,  28  W.  R.  217). 

Where  an  appellant  had  by  reason  of  his  poverty  been  unable  to  take 
shorthand  notes  of  the  evidence  in  the  Court  Ijelow,  the  Court  of  Appeal 
sent  a  request  to  the  judge  of  the  Court  below  for  a  copy  of  his  notes  of 
the  evidence  {Dence  v.  Mason,  1876,  41  L.  T.  573). 

In  a  case  before  the  Privy  Council  it  was  held  that,  where  judge's 
notes  of  evidence  are  mere  private  memoranda,  not  taken  in  pursuance  of 
any  law  or  practice  requiring  them,  it  would  be  improper  to  have  them 
before  a  Court  of  Appeal.  Such  notes  might  be  misleading  to  the  last 
degree  {Baudain^  v.  Liquidalora  of  Jersey  Banking  Co.,  Ex  parte  Baudains, 
1888,  13  App.  Cas.  832). 

See  Chitty's  Arch.  Pr.,  p.  986 ;  Daniell's  Ch.  Pr.,  p.  1072. 

On  Appeals  from  Cviinty  Courts. — By  the  County  Courts  Act,  1888» 
51  &  52  Vict.  c.  43,  s.  120,  it  is  provided  that,  at  the  trial  or  hearing  of 
any  action  or  matter,  in  which  there  is  a  right  of  appeal,  the  judge,  at 
the  request  of  either  party,  shall  make  a  note  of  any  question  of  law 
raised  at  such  trial  or  hearing,  and  the  facts  in  evidence  in  relation 
thereto,  and  of  his  decision  thereon,  and  of  his  decision  of  the  action  or 
matter. 

By  sec.  121  it  is  further  provided  that,  in  any  action  or  matter  in 
which  there  is  a  right  of  appeal,  and  tlie  judge  has,  at  the  request  of 
either  party,  made  a  note  of  any  question  of  law  raised  at  such  trial 
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or  hearing,  and  of  the  facts  in  evidence  in  relation  thereto,  and  of  his 
decision  thereon,  and  of  his  decision  of  the  action  or  matter,  he  shall,  at 
the  expense  of  any  person  or  persons  being  party  or  parties  in  any  such 
action  or  matter,  furnish  a  copy  of  the  note  so  taken  at  the  said  trial  or 
hearing,  or  allow  a  copy  to  be  taken  of  the  same,  by  or  on  behalf  of 
such  person  or  persons,  and  he  shall  sign  such  copy,  whether  a  notice 
of  motion  in  the  matter  of  the  said  appeal  has  been  served  or  not,  and 
the  copy  so  signed  shall  be  used  and  received  at  the  hearing  of  such 
appeal. 

"  The  object  of  the  provisions  of  sec.  120  is  clearly  to  let  the  opponent 
of  the  party  who  asks  for  the  note  to  be  taken,  know  what  the  question 
of  law  is,  and  to  give  him  the  opportunity  of  meeting  it  by  necessary 
evidence.  The  judge  must  be  asked  to  decide  the  question  of  law,  and 
it  is  of  great  importance  that  he  should  be  asked  to  take  a  note  of  the 
evidence  relating  thereto,  both  in  the  interest  of  the  opponent  and  in 
order  that  the  Court  on  appeal  shall  have  a  complete  and  clear  record 
of  what  the  point  raised  at  the  trial  was,  and  of  the  judge's  decision 
upon  it"  {per  Field,  J.,  Clarkson  v.  Musgravc,  1882,  9  Q.  B.  D.  391, 
decided  under  the  corresponding  section  of  the  County  Courts  Act,  1875, 
38  &  39  Vict.  c.  50,  s.  6). 

The  request  to  the  County  Court  judge  to  take  a  note  is  not  sufficient 
if  made  at  the  commencement  of  the  trial,  and  before  any  specific  question 
of  law  has  been  raised  {Morgan  v.  Bees,  1881,  6  Q.  B.  D.  508).  The  request 
must  be  made  during  or  immediately  at  the  end  of  the  trial  {Pierpont  v. 
Carhoright,  1880,  5  C.  P.  D.  139).  The  judge  is  only  bound  to  take  a 
note  when  a  question  of  law  is  raised,  and  he  is  asked  to  take  a  note  on 
that  question  of  law.  If  there  are  more  questions  of  law  than  one,  the 
request  to  take  a  note  must  be  made  in  respect  of  each  {R.  v.  Kerr,  1894, 
70  L.  T.  595). 

The  procedure  on  appeals  is  regulated  by  Order  59  of  the  Rules  of  the 
Supreme  Court,  1883,  rr.  7-18.  But  rule  13,  which  provides  that  a  copy  of 
the  judge's  notes  shall  be  applied  for  by  the  Master  of  the  Crown  Office 
Department,  is  repealed  by  sec.  121  of  the  County  Courts  Act,  1888.  The 
appellant  must  apply  to  the  registrar  of  the  County  Court  for  a  copy  of 
the  judge's  notes  signed  by  the  judge,  and  must  leave  it  at  the  Crown 
Office  not  less  than  two  days  before  the  appeal  appears  in  the  daily  list, 
otherwise  the  appeal  will  be  struck  out  {Annual  Practice,  1907,  p.  847). 

By  Order  59,  r.  8,  on  any  motion  by  way  of  appeal  from  an  inferior 
Oourt,  the  Court  to  which  any  such  appeal  may  be  brought  shall  have 
power,  if  the  notes  of  the  judge  of  such  inferior  Court  are  not  produced, 
to  hear  and  determine  such  appeal  upon  any  other  evidence  or  state- 
ment of  what  occurred  before  such  judge  which  the  Court  may  deem 
sufficient. 

The  only  requisites  for  giving  the  Court  jurisdiction  to  hear  an 
appeal  under  sec.  120  are — (1)  That  the  point  is  a  point  of  law,  and 
(2)  that  it  is  raised  at  the  trial.  It  is  not  a  condition  precedent  that 
a  request  to  the  judge  to  make  a  note  should  be  made  at  the  trial 
■(  Wohlgemuthe  v.  Coste,  [1899J 1  Q.  B.  501).  "  As  a  general  rule  the  Court 
would  be  slow  to  act  on  the  power  conferred  by  rule  8,  and  would  decline 
to  hear  the  appeal  in  the  absence  of  the  judge's  notes,  but  the  existence 
of  the  notes  is  not  a  condition  precedent  to  the  hearing  of  the  appeal, 
and  the  question  must  depend  on  the  conduct  of  the  parties,  and  the 
<iircumstances  of  the  particular  case "  {ibid.,  p.  506,  per  Channell,  J.). 

Where  it  was  impossible  to  request  the  judge  to  make  a  note  at  the 
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time  when  the  point  on  which  the  appeal  was  decided  arose,  because 
the  point  did  not  arise  until  the  close  of  the  summing  up,  it  was  held 
that  the  judge  was  not  bound  to  furnish  a  copy  of  his  notes,  and  that 
the  appellant  was  entitled  to  obtain  and  use  a  transcript  of  a  shorthand 
note  of  the  evidence  {Barber  v.  Burt,  [1894]  2  Q.  B.  437).  If  the  cir- 
cumstances be  such  that  there  was  no  possibility  of  raising  the  point 
at  the  trial,  or  of  getting  a  note,  then  the  appellant  may  show  by  affidavit 
what  happened  at  the  trial  {R.  v.  Kerr,  1894, 70  L.  T.  595).  Where  no  note 
has  been  taken,  the  Divisional  Court  has  jurisdiction  to  order  witnesses 
of  both  parties,  called  and  examined  in  the  Court  below,  to  be  produced 
and  examined  on  the  hearing  of  the  appeal ;  but  care  ought  to  be  taken 
to  prevent  fresh  evidence  being  given,  so  that  such  appeal  shall  not 
practically  become  a  new  trial  {The  Crescent,  1893,  41  W.  R  533). 

The  accuracy  of  the  judge's  notes  of  his  judgment  cannot  be  questioned 
{Huddleston  v.  Fnrness  Rly.  Co.,  1899,  15  T.  K.  238). 

A  judgment  of  the  County  Court  may  Ije  upheld  on  other  grounds  than 
those  on  which  the  County  Court  judge  proceeded,  if  they  appear  and 
are  admitted  on  his  notes  {Chapman  v.  Knight,  1880,  5  C.  P.  1).  308). 

See  further.  The  Annual  County  Court  Practice,  1907,  pp.  465-467 ; 
Chitty's  Arch.  Pr.,  1523-1525. 

\^AuiJioriti€8. — The  Annual  Practice,  1907  ;  TJu  Anmud  County  Court 
Practice,  1907 ;  Chitty's  ArdiholcCs  Practice,  14th  ed. ;  Daniell's  Chancery 
Practice,  7th  ed.] 

Judges,  Summons  of,  to  House  of  Lords.— See 

House  of  Lords,  Vol.  VI.  p.  625 ;  Pahuament. 


Judgment. 
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A  judgment  is  the  determination  of  a  Court  declaring  the  rights  to 
be  recognised  and  the  remedies  to  be  awarded  between  the  parties  upon 
facts  found  by  the  Court  or  jury,  or  admitted  by  the  parties  {e.g.  on 
demurrer),  or  upon  their  default  in  the  course  of  proceedings  instituted 
for  the  redress  of  a  legal  injury.  To  be  valid  it  must  be  given  by  a 
Court  having  jurisdiction  over  the  subject-matter  of  the  cause,  and  must 
be  in  proper  form,  and  be  rendered  after  compliance  with  the  neces- 
sary formalities,  and  must  deal  only  with  matters  actually  brought 
before  the  Court,  whether  originally  or  by  amendment  before  it  is 
given. 

The  term  is  in  strictness  applicable  to  the  formal  adjudication  of  a 
Court  as  entered  and  recorded  in  writing.  It  is  also  frequently  applied 
to  the  oral  or  written  opinions  of  the  judges  pronounced  when  directing 
judgment  to  be  entered  in  a  particular  way.  These  are  more  correctly 
termed  in  the  United  States  "  opinions  "  of  the  judges,  and  in  England 
are  not  embodied  in  the  formal  judgment  of  the  Court.     In  France 
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the  motifs  or  consid4rants  of  the  judges  or  their  majority  are  included  by 
way  of  recital  in  the  judgment  entered,  with  the  result  of  making  the 
judgment  read  like  a  very  long  deed.  In  Scotland  the  formal  judgment 
sets  forth  in  detail  the  findings  of  fact  and  law  before  proceeding  to  the 
decree  or  operative  conclusion  (see  Shepherd  v.  Henderson,  1882,  7  App. 
Cas.  49).  This  distinction  from  the  English  system  is  shown  in  the 
Scotch  law  reports,  in  which  the  formal  judgment  of  a  Lord  Ordinary  is 
expressed  in  the  text,  and  the  opinion  of  the  Lord  Ordinary  on  which 
the  judgment  is  founded  is  termed  a  note,  and  is  usually  printed  as  a  note 
to  the  case.  But  while  the  pronounced  opinion  of  the  English  Court 
is  not  the  recorded  judgment,  it  is  the  effective  authority  for  its  record 
{Holthy  v.  Hodgson,  1890,  24  Q.  B.  D.  103). 

In  its  original  or  primary  sense  "judgment"  meant  a  decision  or 
adjudication  of  a  Court  of  the  common  law,  whether  of  record  or  not, 
and  whether  of  civil  or  criminal  jurisdiction.  In  the  ecclesiastical 
Courts  such  decision  was  termed  a  "  sentence,"  and  in  Courts  of  equity 
or  of  the  civil  law  a  "  decree."  In  the  definition  clause  of  the  Judicature 
Act,  1873,  c.  66,  s.  100),  "judgment"  is  to  include  "decree"  for  the 
purposes  of  the  Judicature  Acts  only.  But  this  was  mainly  directed  at 
decrees  in  equity,  which  have  in  substance  vanished  on  the  abolition  of 
proceedings  by  bill  and  answer.  The  term  "judgment"  in  an  action 
even  now  does  not  apply  to  matrimonial  causes,  in  which  the  statutory 
procedure  still  begins  by  petition  and  ends  in  decree  {In  re  Binstead, 
[1893]  1  Q.  B.  199). 

Under  the  common-law  system  the  term  "  rule  "  was  used  for  those 
orders  which  were  not  regarded  as  judgments  in  the  strict  sense,  but 
which  emanated  from  and  were  enforceable  by  the  authority  of  the 
Court.  Generally  speaking,  such  rules  did  not  give  a  right  to  execution 
by  ordinar)^  common-law  process  directed  to  the  sheriff.  Under  the 
Judicature  Acts  orders  and  rules  are  treated  as  of  the  same  character 
(1873,  c.  66,  s.  100 ;  Walsall  Overseers  v.  L.  N.  W.  Ely.  Co.,  1879,  4  App. 
Cas.  30),  but  as  distinct  from  judgments  {Ex  parte  Chinery,  1884, 
12  Q.  B.  D.  345).  But  there  is  no  general  provision  in  these  Acts 
assimilating  to  "  judgments  "  all  orders  made  under  or  mentioned  in 
other  Acts.  So  far  as  execution  is  concerned  this  assimilation  is  effected 
by  sec.  18  of  the  Judgments  Act,  1838. 

In  Criminal  Proceedings. — In  Courts  of  Kecord  having  criminal 
jurisdiction  the  final  adjudication  of  the  Court  is  termed  the  "judgment," 
and  in  it  is  included  the  "  sentence."  Where  the  accused  pleads  guilty, 
judgment  is  given  against  him  "  on  his  own  confession."  In  the  event 
of  a  demurrer,  judgment  is  entered  against  the  unsuccessful  party, 
unless  in  the  case  of  a  defendant,  judgment  of  respondeat  ouster  (or  leave 
to  plead  over)  is  given,  a  judgment  no  longer  known  in  civil  proceedings 
in  England  (see  Musgrave  v.  Pulido,  1880,  5  App.  Cas.  102).  Where 
pleas,  such  as  "  autrefois  acquit  "  or  "  autrefois  convict,"  are  successful, 
the  judgment  is  entered  for  the  accused  on  the  finding  of  the  jury. 
Where  such  pleas  fail  or  the  indictment  is  tried  without  their  being 
raised,  judgment  is  entered  on  the  jury's  finding  of  guilty  or  not  guilty, 
unless  in  the  case  of  a  special  verdict  the  Court  has  to  decide  how  it 
should  be  entered  on  the  facts  found,  or  unless  on  a  motion  in  arrest  of 
judgment  on  the  verdict  the  Court  arrests  the  judgment.  Conviction 
is  now  treated  as  meaning  plea  or  verdict  establishing  guilt  without  the 
added  adjudication  or  sentence  {B.  v.  Blahy,  [1894]  2  Q.  B.  170). 

Where  no  evidence  is  offered  for  the  Crown  the  jury  are  directed  to 
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find  a  verdict  of  not  guilty,  and  judgment  of  acquittal  is  entered.  \^Tiere 
the  Attorney-General  asks  that  a  nolle  prosequi  be  entered,  it  puts  an  end 
to  the  proceedings,  but  is  not  equivalent  to  acquittal,  and  is  no  bar  in 
law  to  fresh  proceedings. 

In  a  criminal  judgment  on  a  trial  before  a  Court  of  Assize  the  judg- 
ment or  sentence  runs  from  the  first  day  of  the  sessions  of  the  Court, 
unless  specially  otherwise  directed  {King  v.  R.,  1845,  7  Q.  B.  782). 
This  rule  has  been  adopted  to  prevent  persons  from  having  their 
imprisonment  lengthened  by  being  tried  late  in  the  sessions.  In 
the  case  of  a  Court  of  Quarter  Sessions  the  sentence  runs  from  the 
time  when  it  is  pronounced,  unless  otherwise  ordered  (21  &  22  Vict, 
c.  73,  s.  12).  In  a  sentence  of  imprisonment  "  month "  now  means 
calendar  month,  unless  a  contrary  intention  is  expressed  by  the  Court 
(Prison  Act,  1898,  61  &  62  Vict.  c.  41,  s.  12  (1)). 

It  is  not  now  the  practice  to  draw  up  a  formal  record  of  the  judg- 
ment of  these  Courts  except  where  they  are  needed  for  the  purposes  of 
a  writ  of  Erkor,  which  will  be  abolished  after  April  18, 1908  (7  Edw.  vii. 
c.  23,  8.  20).  A  note  of  the  verdict  and  sentence  is  made  on  the  indict- 
ment or  filed  with  it  (1  Steph.  Hist.  Cr.  Law,  309).  Where  the  record  is 
drawn  up,  errors  of  fact  or  law  on  the  judgment  roll  can  be  corrected 
(see  Boater  v.  R.,  1887,  57  L  J.  M.  C.  85). 

When  the  judgment  or  conviction  has  to  be  proved  in  other  causes, 
civil  or  criminal,  it  is  done  by  a  certificate  of  the  conviction  drawn  up 
under  14  &  15  Vict.  c.  99,  s.  13  {Ricluirdson  v.  Willis,  1872,  L.  R. 
8  Ex.  69),  or  under  34  &  35  Vict.  c.  112,  s.  18  {Commissioner  of  Police 
V.  Dmavan,  [1903]  1  K.  B.  895). 

Under  the  Crown  Office  Rules  of  1906  the  provisions  r^ulating 
judgments  apply  also  to  orders  and  convictions  (see  rule  268). 

The  orders  of  Courts  of  summary  juristliction  in  criminal  cases  are 
termed  "convictions,"  and  in  civil  or  quasi-civil  cases  " orders."  It  used 
to  be  the  practice  to  set  out  in  them  all  the  evidence  adduced,  but  this 
is  now  unnecessary,  and  merely  formal  defects  are  not  now  a  ground  for 
granting  such  convictions  or  orders  if,  at  Quarter  Sessions  on  appeal,  or 
in  the  High  Court  on  certiorari,  it  is  shown  that  sufficient  evidence  was 
given  to  warrant  the  conviction  or  order  (12  &  13  Vict.  c.  45,  s.  7).  See 
Certiorari. 

The  judgment,  conviction,  or  order  in  a  criminal  cause  or  matter 
ordinarily  is  conclusive  only  between  the  Crown  and  the  accused.  It 
does  not  operate  as  an  estoppel  except  against  a  fresh  prosecution  on 
the  same  facts  (Int.  Act,  1889,  s.  33),  nor  is  it  even  evidence  in  civil 
proceedings  by  a  person  injured  by  the  crime  charged  in  the  criminal 
proceeding,  except  in  certain  cases  where  a  certificate  of  conviction  or 
dismissal  is  expressly  stated  to  be  a  bar  to  civil  proceedings  on  the 
same  facts.    See  Estoppel. 

In  Civil  Proceedings. — In  civil  proceedings  the  oral  pronouncement 
of  the  Court  or  judge  at  the  hearing  does  not  operate  as  the  judgment  of 
the  Court,  but  as  a  direction  how  judgment  is  to  be  entered  or  recorded 
in  the  books  or  rolls  of  the  Court ;  and  it  is  only  the  judgment  as  passed, 
entered,  and  recorded  that  operates  as  an  estoppel  or  can  be  made  the 
authority  for  process  of  execution. 

In  the  case  of  a  hearing  in  chambers,  the  judge  or  officer  who  hears 

the  matter  indorses  and  initials  upon  the  summons  a  minute  of  the 

order  made,  upon  which  the  full  and  formal  order,  or,  in  case  the  order  is 

for  leave  to  sign  judgment,  the  formal  judgment,  is  drawn  up  and  signed. 

VOL.  VII.  34 
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In  the  case  of  a  hearing  in  open  Court  the  effect  of  the  opinion  of 
the  Court  is  noted  by  the  officer  of  the  Court,  and  the  formal  order  is 
drawn  up  by  reference  to  this  note,  and  the  indorsement  on  the  briefs  of 
counsel  in  the  cause  or  matter.     See  Entry,  below. 

Final  Judgment. — The  finality  of  a  judgment  may  be  regarded  from 
three  points  of  view : — 

(1)  Its  effect  on  the  rights  of  the  parties ; 

(2)  The  time  and  mode  of  challenging  it  by  appeal  or  otherwise ; 

(3)  As  to  the  remedies  for  its  enforcement. 

(1)  Every  judgment  or  order,  when  drawn  up,  passed,  and  entered, 
puts  an  end  to  the  controversy  with  respect  to  which  it  was  given, 
whether  it  be  of  procedure  or  merits,  unless  and  until  the  judgment  is 
discharged,  reversed,  set  aside,  or  varied  according  to  law.  The  judge 
by  whom  it  was  pronounced  is  on  entry  of  the  judgment  functus  officio, 
as  it  is  passed  into  matter  of  record,  which  can  be  altered  only  by  a 
higher  Court.  This  is  thus  expressed  in  a  Scotch  Act  (6  Geo.  iv.  c.  120, 
s.  17) :  "  Every  interlocutor  of  the  Lord  Ordinary  shall  be  final  in  the 
Outer  House,  subject,  however,  to  the  review  of  the  Inner  House." 

(2)  "  Final "  is  also  used  as  meaning  "  not  subject  to  appeal."  Thus 
decisions  of  the  King's  Bench  Division  in  a  criminal  cause  or  matter  are 
final  and  without  appeal,  except  on  writ  of  error  and  in  the  class  of 
cases  in  which  that  remedy  is  open ;  and  decisions  of  the  High  Court 
on  appeals  from  any  Court  or  person  are  final,  unless  leave  to  appeal 
is  obtained  (1894,  c.  16,  s.  1  (5)),  although  the  time  and  mode  of  appeal 
may  be  as  for  an  interlocutory  appeal. 

(3)  For  purposes  of  appeal,  judgments,  decrees,  and  orders  are  put 
into  the  same  category  (1873,  c.  66,  ss.  19,  100;  1875,  c.  77,  s.  12);  but 
the  time  within  which  the  appeal  must  be  brought  varies  according  as 
the  judgment,  decree,  or  order  is  "  final "  or  "  interlocutory." 

For  the  purposes  of  appeal,  orders  or  judgments  are  final  when  they 
decide  the  rights  of  the  parties  even  if  they  be  in  form  interlocutory — 
e.g.  are  on  summons,  motion,  or  petition  in  cause  or  matter  other  than 
an  action.  That  is  to  say,  the  judgment  or  order  must  be  one  as  to 
which  it  can  be  affirmed  that  a  decision  either  way  would  put  an  end  to 
the  cause  or  matter,  i.e.  would  be  conclusive  against  plaintiff  or  defen- 
dant. In  certain  cases  it  is  expressly  stated  that  a  judgment  given 
without  trial  shall  be  final. 

This  sense  of  the  term  is  thus  expressed  in  a  Scotch  Act  (31  &  32 
Vict.  c.  100,  s.  53),  whose  rubric  is  "  Definition  of  final  judgment " :  "  It 
shall  be  held  that  the  whole  cause  has  been  decided  when  an  inter- 
locutor is  pronounced,  which,  either  by  itself  or  taken  along  with  a 
previous  interlocutor  or  interlocutors,  disposes  of  the  whole  subject- 
matter  of  the  cause  .  .  .  although  judgment  shall  not  have  been  pro- 
nounced upon  all  the  questions  of  law  or  fact  raised  in  the  cause ;  but 
it  shall  not  prevent  a  cause  from  being  held  as  decided  that  expenses, 
if  found  due,  have  not  been  taxed,  modified,  or  decerned  for." 

Final  as  applied  to  the  judgment  or  the  trial  of  an  action  does  not 
mean  "  not  open  to  appeal,"  but  "  final "  as  opposed  to  "  interlocutory." 
Such  judgment  operates  as  estoppel  between  the  parties  when  bringing 
a  subsequent  action  which  raises  a  contention  which  is  in  substance  res 
judicata,  and  not  the  less  so  because  the  judgment  is  liable  to  reversal 
on  appeal  {Huntly  {Marchioness)  v.  Gashell,  [1905]  2  Ch.  650,  C.  A.). 

Thus  orders  striking  out  a  statement  of  claim  are  interlocutory  only 
(Salaman  v.  Warner,  [1891]  1  Q.  B.  734),  because  the  plaintiff  can 
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amend  and  go  on.  But  an  order  on  a  summons  in  a  winding-up  of  the 
company  in  which  there  are  adjudications  of  rights  and  not  merely  a 
procedure,  is  final  for  this  purpose,  as  in  an  adjudication  on  a  claim  in  an 
administration  action  {In  re  Stockton  Co.,  1879,  10  Ch.  D.  335,  349 ;  In 
re  Crosley,  1887,  34  Ch.  D.  664). 

In  the  absence  of  specific  provision  it  is  for  the  Court  of  Appeal  to 
<letermine  whether  any  given  order  or  judgment  is  or  is  not  final  for 
purposes  of  appeal  (1873,  c.  77,  s.  12). 

It  has  been  found  difficult  to  establish  a  satisfactory  criterion ;  but 
the  following  instances  illustrate  what  is  involved  in  the  term  "  final " 
judgment  or  order  for  purposes  of  appeal : — 

(a)  Orders  dismissing  an  action  {International  Financial  Society  v. 
Moscow  Gas  Co.,  1878,  7  Ch.  I).  241),  or  an  originating  summons  {In  re 
Fawsitt,  1885,  30  Ch.  D.  231),  even  if  for  want  of  prosecution  {Whistler 
V.  Hancock,  1878,  3  Q,  B.  1).  83),  or  for  failure  to  appear  at  the  trial 
{Arvmir  v.  Bate,  [1891]  2  Q.  B.  233). 

{h)  Judgments  on  motion  or  admissions  in  the  pleadings  {A.-G.  v. 
G.  E.  Ely.  Co.,  1879,  27  W.  K.  759). 

(c)  An  Order  of  the  King's  Bench  Division  affirming  the  order  of  a 
Court  of  summary  jurisdiction  under  sec.  164  of  the  Merchant  Shipping 
Act,  1894  {Austin  Friars  S.  S.  Co.  v.  Strack,  [1906]  2  K.  B.  449). 

{d)  An  order  made  on  application  for  delivery  and  taxation  of  a 
solicitor's  bill  of  costs  {Be  Beeves,  [1902]  1  Ch.  29). 

An  order  or  judgment  is  "  interlocutory  "  for  purposes  of  appeal — 

(a)  When  it  is  in  a  matter  of  practice  or  procedure ; 

{b)  When  it  is  an  interim  order  for  injunction,  mandamus,  or  pre- 
servation of  property  (Order  50) ; 

(c)  When  a  decision  in  favour  of  either  party  on  the  application  on 
which  it  is  made  would  not  put  an  end  to  the  proceeding  {Salaman  v. 
Warner,  [1891]  1  Q.  B.  734 ;  Hind  v.  Hartimjton,  1890,  6  T.  L.  R.  267),  e.g. 
an  order  setting  aside  an  award  {Be  Croasdell  aiul  Camnull,  Laird  &  Co., 
1906,  22  T.  L.  R.  759).  It  is  almost  impossible  to  apply  this  test  satis- 
factorily, and  necessary  to  refer  to  the  wilderness  of  single  instances 
collected  in  Ann.  Pr.,  1907,  p.  826;  and  a  further  cross  division  is 
caused  by  the  Judicature  Act,  1894  (c.  16,  s.  1),  which  forbids  appeals 
without  leave  from  interlocutory  orders  or  judgments  except  in  certain 
specified  cases,  but  says  that  an  order  refusing  a  conditional  leave  to 
<lefend  an  action  is  not  to  be  deemed  an  interlocutory  order  for  the  pur- 
pose of  sec.  1,  though  it  is,  except  as  to  the  need  of  leave  to  appeal, 
interlocutory  within  Salaman  v.  Warner,  supra. 

{d)  Orders  confirming  a  certificate  of  assessment  of  damages  {A.-G. 
v.  Tomlinc,  1880,  15  Ch.  D,  152),  or  depriving  of  costs  the  successful 
party  at  a  trial  by  jury  {Marsden  v.  L.  &  Y.  My.  Co.,  1881,  7  Q.  B.  D. 
641). 

But  these  by  no  means  suggest  a  comprehensive  definition,  and  many 
orders,  final  in  effect,  if  not  appealed  against,  and  deciding  the  merits, 
have  been  held  interlocutory  for  purposes  of  appeal  (see  M'Nair  v. 
Aiulcnshaw  Paint  Co.,  [1891]  2  Q.  B.  502;  and  Appeals). 

Difierent  considerations  arise  again  as  to  finality,  in  determining 
whether  a  judgment  can  be  enforced  by  bankruptcy  proceedings. 

Final  judgment  in  sec.  4  of  the  Bankruptcy  Act,  1883  (c.  52,  as 
amended  by  sec.  1  of  the  Bankruptcy  Act,  1890),  does  not  include  the 
following  decisions : — 

(1)  An  order  to  pay  costs  made  against  a  co-respondent  in  a  divorce 
suit  {Ex  parte  Dale,  [1893]  1  Q.  B.  199). 
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(2)  An  order  in  bankruptcy  setting  aside  a  deed  {Ex  parte  Official 
Receiver,  [1895]  1  Q.  B.  609). 

(3)  A  Scotch  or  Irish  judgment  registered  in  England  under  the 
Judgments  Extension  Acts,  1868  {In  re  a  Bankruptcy  Notice,  1898).  See 
EoEEiGN  Judgment. 

(4)  A  garnishee  order  absolute  {Onslow  v.  Inland  Revenue,  1890, 
23  Q.  B.  D.  465). 

(5^  A  balance  order  in  a  compulsory  or  voluntary  winding-up  {Ex^ 
parte  Whinneij,  1885,  13  Q.  B.  D.  476 ;  Ex  parte  Grimwade,  1886, 
17  Q.  B.  D.  357.  But  see  1893,  c.  58 ;  Westmoreland,  etc..  Slate  Co.  v. 
Feilden,  [1891]  3  Ch.  15). 

(6)  An  order  for  alimony  against  a  husband  either  pending  a  matri- 
monial suit  {Ex  parte  Henderson,  1888,  20  Q.  B.  D.  509),  or  after  its 
conclusion  {Kerr  v.  Xerr,  [1897]  2  Q.  B.  439). 

(7)  An  order  dismissing  an  action  for  want  of  prosecution  {In  re 
Riddell,  1888,  20  Q.  B.  D.  512). 

(8)  A  judgment  in  pursuance  of  an  order  to  enforce  an  award  on  a. 
submission  to  arbitration,  by  entering  judgment  in  accordance  there- 
with {Re  a  Bankruptcy  Notice,  [1907]  1  K.  B.  478,  C.  A.). 

But  the  words  "final  judgment"  has  been  held  to  include  the 
following  cases : — 

{a)  A  judgment  for  £1500  and  costs  to  be  taxed,  followed  by  a  bank- 
ruptcy notice  for  the  £1500  issued  without  waiting  for  taxation  of  the 
costs  {Re  G.  J.,  [1905]  2  K.  B.  678). 

(h)  An  order  declaring  an  investment  to  be  a  breach  of  trust,  and 
directing  one  trustee  to  indemnify  the  other,  coupled  with  an  order 
fixing  the  amount  of  the  indemnity  {In  re  Poole,  1890,  63  L.  T.  321). 

(c)  An  order  directing  taxation  of  defendants'  costs  of  a  counter 
claim  and  their  payment  by  the  plaintiff,  although  the  judgment  also- 
include  directions  as  to  accounts  and  inquiries  {In  re  Alexander,  [1892} 
1  Q.  B.  216).  The  effect  of  the  case  is  that  a  judgment  in  an  action 
for  the  defendant  with  costs  is  final  for  the  purpose  of  bankruptcy 
proceedings. 

{d)  A  judgment  in  an  action  to  enforce  an  interlocutory  order  to  pay" 
costs  {In  re  Boyd,  [1895]  1  Q.  B.  611). 

{e)  An  award  made  under  a  submission  to  arbitration  where  leave  tO' 
enforce  it  has  been  obtained  from  the  High  Court  {Ex  parte  Caucasian 
Trading  Corporation,  [1896]  1  Q.  B.  368,  C.  A.).  It  is  difficult  to  recon- 
cile this  with  the  case  under  No.  7  above. 

(/)  A  balance  order  in  a  winding-up  of  a  company  was  not  under 
the  Act  of  1883  a  final  judgment,  but  is  made  so  by  an  Act  of  1893 
(c.  58).     See  Westmoreland  Slate  Co.  v.  Fielden,  [1891]  3  Ch.  15. 

Judgment  hy  Consent. — At  common  law,  judgment  by  consent  could 
be  obtained  by  Cognovit  Actionem,  or  by  Warrant  of  Attorney,  or  by 
Master's  order  staying  proceedings  by  consent,  with  a  condition  that 
judgment  shall  be  signed  and  execution  issued  if  the  debt  and  costs- 
are  not  paid  within  a  specified  time  (Chitty,  Arch.,  14th  ed.,  1294-96). 
These  processes  obviated  the  need  of  going  to  trial,  but  are  in  the  main 
superseded  by  the  present  procedure  for  obtaining  judgment  by  default. 

Where  a  judgment  or  order  is  entered  by  consent,  i.e.  by  bargain 
between  the  parties  properly  evidenced,  and  not  by  mere  submission  to- 
the  Court,  it  is  final  and  conclusive,  and  is  not  the  subject  of  appeal 
except  by  special  leave  (1873,  c.  ^&,  s.  49 ;  Order  41,  rr.  9,  10),  and  has 
the  full  effect  of  res  judicata  between  the  parties  {In  re  South  American, 
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■etc.,  Co.,  [1895]  1  Ch.  37),  except  in  the  case  of  a  mere  consent  to  dismiss 
for  want  of  prosecution  or  the  like  {Magmis  v.  National  Bank,  1888, 
36  W.  E.  602).  It  is  not,  however,  conclusive  in  bankruptcy  pro- 
■ceedings  {Ex  parte  Lennox,  1886, 16  Q.  B.  D.  315 ;  In  re  Hawkins,  [1895] 
1  Q.  B.  404). 

The  consent  in  the  case  of  adult  parties  may  be  given  by  counsel  or 
solicitor  in  the  absence  of  express  instructions  to  the  contrary  {Neale  v. 
Gordon-Lennox,  [1902]  A.  C.  465 ;  Re  Newen,  [1903]  1  Ch.  817).  The 
client  cannot  withdraw  it  unless  there  has  been  mistake  (mutual  or 
unilateral),  surprise,  or  absolute  lack  of  authority  {Harvey  v.  Croydon 
Union,  1883,  26  Ch.  D.  249),  and  when  judgment  has  been  entered  the 
consent  cannot  be  withdrawn  unless  given  without  authority  {Hickman 
V.  Sevens,  [1895]  2  Ch.  638;  Leuns  v.  Leicis,  1890,  45  Ch.  D.  281).  In 
the  case  of  infant  parties  the  consent  requires  the  leave  of  the  Court 
(Order  16,  r.  21 ;  Bhodes  v.  Smthinbank,  1889,  22  Q.  B.  D.  577). 

A  judgment  by  consent  is  not  a  contract,  but  is  evidence  thereof, 
with  the  authority  of  the  judge  superadded.  If  a  judgment  by  consent 
in  an  action  is  based  upon  and  intended  to  carry  out  an  agreement  come 
to  between  the  parties,  it  can  be  set  aside  by  action  on  any  ground  on 
which  an  agi-eement  in  terms  of  the  judgment  could  be  set  aside,  includ- 
ing mistake ;  and  this  even  though  the  order  has  been  passed,  entered, 
and  partially  acted  on  and  construed  by  the  Court  {Ainsworth  v.  Wilding, 
[1896]  1  Ch.  693;  Wilding  v.  Sanderson,  [1897]  2  Ch.  535,  in  which  all 
the  authorities  are  reviewed).  A  distinction  is  drawn  between  a  final 
judgment  and  an  order  not  final  {Ainsioorth  v.  Wilding,  [1896]  1  Ch.  673). 

A  judgment  or  order  by  consent  will  not  be  drawn  up,  passed,  or 
entered  without  evidence  of  the  consent,  and  must  be  expressed  to  be 
by  consent.  In  the  King's  Bench  Division  the  consent  must  be  initialled 
by  the  judge  or  Master. 

Consent  orders  empowering  the  plaintiff  to  enter  up  judgment  in 
a  personal  action,  or  to  issue  execution,  must  be  filed  and  registered  in 
the  Bill  of  Sale  Department  of  the  Central  Office  within  twenty-one 
days  from  the  date  of  the  order,  or  it  will  be  void  as  against  other 
creditors  (32  &  33  Vict.  c.  62,  s.  27 ;  In  re  Smith,  1888,  20  Q.  B.  I).  321). 
This  does  not  apply  to  a  consent  at  the  trial  {Ex  parte  Lennox,  1886, 
16  Q.  B.  D.  315). 

In  a  few  cases,  e.g.  in  Admiralty  actions,  an  agreement  in  writing 
between  the  solicitors  of  the  parties  may  in  certain  events  be  filed,  and 
take  effect  as  an  order  of  Court  (Order  52,  r.  23). 

Judgment  by  Default. — Judgments  may  be  entered  by  default  in  the 
following  cases : — 

(1)  Where  the  defendant  does  not  appear  to  answer  to  a  liquidated 
claim  (Order  13,  r.  3 ;  Hvglies  v.  Jmtiyi,  [1894]  1  Q.  B.  667). 

(2)  Where  the  defendant  does  not  deliver  a  defence  to  a  claim, 
or  a  plaintiff  does  not  reply  to  a  counter-claim,  within  the  proper  time 
(Order  27,  rr.  2-8).     This  used  to  be  called  judgment  of  nil  dicit. 

(3)  In  actions  for  recovery  of  land,  if  the  defendant  fails  to  appear 
or  to  deliver  defence,  judgment  for  recovery  of  possession  and  costs  may 
be  entered  for  the  plaintiff  (Order  27,  r.  7). 

(4)  In  actions  for  unliquidated  claims,  if  the  defendant  fails  to  appear 
or  deliver  a  defence,  the  plaintiff  may  enter  interlocutory  judgment, 
subject  to  a  reference  to  a  Master  or  other  person  to  assess  the  damages, 
or  to  the  issue  of  a  writ  of  inquiry  to  the  sherifif  for  the  like  purpose 
(Order  27,  r.  4). 
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(5)  Where  a  party  disobeys  a  peremptory  order  for  particulars 
{Davey  v.  Bentinck,  [1893]  1  Q.  B.  185),  or  an  order  for  discovery  by 
interrogatories  or  of  documents  (Order  31,  r.  21),  In  these  cases  the 
procedure  is  adopted  as  more  satisfactory  and  summary  than  process 
for  contempt,  which  is  the  alternative  {Haigli  v.  Haigh,  1886,  31  Ch.  D. 
478). 

(6)  Where  the  plaintiff  fails  to  deliver  statement  of  claim  when 
bound  to  do  so.  In  this  case  the  judgment  is  of  dismissal  for  want  of 
prosecution  (Order  27,  r.  1). 

(7)  Where  the  plaintiff  or  defendant  fails  to  appear  at  the  trial.  In 
the  former  case  the  defendant  obtains  judgment  at  once  on  the  claim, 
but  must  prove  any  counter  claim.  In  the  latter  case  the  plaintiff  must 
prove  his  claim  (Order  36,  rr.  31,  32). 

Judgments  by  default  are  final  (subject  to  the  power  of  setting  them 
aside)  where  they  are  in  a  form  which  would  have  made  them  final  if 
given  on  the  merits. 

In  cases  of  default  of  appearance  or  pleading  it  is  the  established 
practice,  if  the  judgment  has  been  regularly  signed,  i.e.  if  the  person 
signing  has  done  so  in  conformity  with  the  rules  of  procedure,  to  require 
an  affidavit  of  merits  before  allowing  the  judgment  to  be  set  aside.  But 
no  time  is  limited  for  the  application  {Fardcn  v.  Bichter,  1889,  23  Q.  B.  D. 
124;  Hammond  v.  Schofield,  [1891]  1  Q.  B.  455). 

Where  the  default  is  in  appearance  at  the  trial,  the  application  must 
be  made  within  six  days  of  the  trial  (Order  36,  r.  33 ;  Vint  v.  Hudspith, 
1885,  29  Ch.  D.  322),  but  the  party  has  the  alternative  of  appeal 
{Armour  v.  Bate,  [1891]  2  Q.  B.  233 ;  see,  however.  Walker  v.  Btidden, 
1880,  5  Q.  B.  D.  267). 

Judgment  on  the  Merits. — A  case  is  said  to  have  been  heard  on  the 
merits  when  technical  points  on  matters  of  procedure  are  not  raised 
or  decided,  but  the  law  is  applied  to  the  admissions,  or  in  the  event  of 
controversy  the  findings  of  fact  upon  which  the  litis  contestatio  arises. 
A  judgment  on  the  merits  operates  as  an  estoppel  between  the  parties 
and  those  claiming  under  them  in  case  of  a  judgment  In  Personam,  and 
against  all  persons  in  case  of  a  judgment  In  rem.     See  also  Estoppel. 

In  administration  actions,  persons  cognisant  of,  but  not  parties  who 
accept  the  benefit  of,  the  judgment  are  estopped  by  conduct  from 
reopening  any  question  decided  {Wilkinson  v.  Bates,  [1896]  2  Ch.  788). 

When  final  and  complete,  the  judgment  can  only  be  got  rid  of  by 
appeal,  or  set  aside  by  action  on  the  ground  of  the  discovery  of  new  and 
material  evidence  {Boswell  v.  Coaks,  1894,  6  R.  167,  H.  L. ;  In  re  Scott  v. 
Alvarez,  [1895]  1  Ch.  596,  622),  and  is  conclusive  in  all  other  pro- 
ceedings between  the  same  parties,  but  not  in  bankruptcy.  It  cannot 
be  impeached  in  collateral  proceedings,  but  can  be  set  aside  by  action  in 
case  of  proved  fraud.  Instead  of  the  old  procedure  by  audita  querela 
{now  abolished),  the  unsuccessful  party  may  obtain  a  stay  of  execution 
or  other  relief  on  the  ground  of  facts  which  have  arisen  too  late  to  be 
pleaded  (Order  42,  r.  27). 

Judgment  of  Discontinuance,  Dismissal,  etc. — At  common  law  the 
technical  description  of  a  judgment  dismissing  the  plaintiff's  claim  on 
an  issue  or  a  peremptory  plea  was  nil  capiat  per  breve,  aut  per  billam-,  as 
that  of  a  judgment  in  his  favour  in  a  personal  action,  where  he  succeeded 
on  an  issue  of  fact  or  law  other  than  a  dilatory  plea,  was  quod  recuperet. 
The  English  equivalents  are — (1)  That  the  action  be  dismissed;  (2)  that 
the  plaintiff  recover  against  the  defendant. 
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Dismissal  for  want  of  prosecution  (see  Default,  su-pra)  was  termed 
Twn  prosequitur.  At  common  law  the  plaintiff  could  at  a  trial  by  jury 
elect  to  be  nonsuited,  i.e.  to  abandon  the  trial  and  sue  again.  The 
conmion-law  judgment  of  nonsuit  is  now  abolished,  and  the  entry  of  a 
judgment  of  nonsuit  is  equivalent  to  a  dismissal  on  the  merits.  But  a 
judge  is  not  entitled  to  enter  such  judgment  until  he  has  heard  the 
plaintiff's  evidence  {Fletcher  v.  L.  N.  W.  Ely.  Co.,  [1892]  1  Q.  B.  122). 

Another  mode  of  discontinuance  was  by  assenting  to  judgment  of 
Twlle  prosequi.  This  term  continues  only  in  Crown  proceedings.  In 
Crown  proceedings  it  is  not  final. 

In  the  case  of  nonsuit  or  discontinuance  in  the  same  or  another 
Court,  if  a  fresh  action  is  brought  it  can  be  stayed  till  the  costs  of  the 
first  are  paid  (Order  26,  r.  4). 

Judgment  of  stet  processus  is  another  form  of  discontinuance  entered 
only  by  consent,  as  a  judgment  of  retraxit,  which  was  only  on  the  record 
of  withdrawal  of  the  action,  and  was  a  bar  to  future  action  {Bmoden  v. 
Hume,  1831,  7  Bing.  716).  Withdrawal  by  consent  is  now  regulated  by 
Order  26,  r.  2. 

Judgment  on  Motion. — Judgment  is  obtained  on  motion  only  when  no 
other  mode  of  getting  it  is  directed  by  statute  or  rule  of  Court  or  the 
cursus  curice.     The  most  usual  cases  are — 

(1)  "When  it  is  desired  to  set  aside  the  judgment  entered  at  the  trial 
(Order  40,  rr.  3-5). 

(2)  After  the  determination  of  questions  or  issues  of  fact  ordered  to 
be  determined  in  any  manner  (Order  40,  rr.  7,  8). 

(3)  In  default  of  defence  to  claim  or  counter  claim  where  the  claim 
or  counter  claim  is  not  for  debt  or  liquidated  demand  or  for  detention  of 
goods  or  pecuniary  damages  (Order  27,  rr.  11,  12,  14). 

(4)  On  admissions  of  fact  or  pleadings,  or  otherwise  (Order  32,  r.  6). 

Judgments  on  admissions  in  the  pleadings  or  in  answers  to  inter- 
rogatories or  otherwise  may  be  given  as  to  the  part  of  the  case  admitted 
without  waiting  for  the  determination  of  other  questions  open  between 
the  parties  (Order  32,  r.  6).  Tlie  procedure  is  by  summons  or  motion ; 
but  it  is  not  adopted  except  in  a  clear  case. 

(5)  Under  the  old  practice  when  either  party  considered  that  on 
the  law  he  was  entitled  to  judgment  notwithstanding  the  verdict  (won 
obstante  veredicto),  instead  of  applying  to  the  judge  at  Nisi  Prius  he 
moved  the  Court  for  judgment.  The  practice  lasted  in  civil  cases  till 
the  abolition  of  appeals  to  Divisional  Courts,  and  now  the  primary  judge 
must  enter  judgment  according  to  his  view  of  the  law  without  motion 
for  judgment  (Order  36,  r.  39). 

Summaiy  Jtidgment. — A  judgment  is  summary  when  some  or  all 
stages  of  the  ordinary  procedure  between  the  writ  or  initiatory  process 
and  judgment  are  dispensed  with.  In  certain  cases  County  Courts  and 
justices  of  the  peace  are  authorised  to  try  civil  matters  summarily.  In 
the  High  Court  the  same  result  is  attained — 

(i.)  On  proceedings  by  way  of  originating  summons,  which  are  really 
actions  without  pleadings  {Ann.  Prac,  1907,  p.  715). 

(ii.)  On  proceedings  upon  claims  specially  indorsed  (a)  for  liquidated 
money  claims;  {h)  for  recovery  of  land  from  tenants  whose  term  has 
expired  or  been  determined  by  proper  notice  to  quit  (R.  S.  C,  Order  3, 
r.  6 ;  Order  14). 

In  the  latter  proceedings  the  plaintiff  is  entitled  to  apply  by  summons 
supported  by  affidavit  for  leave  to  sign  final  judgment,  and  the  defendant 
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is  not  let  in  to  defend  unless  he  satisfies  the  Court  that  he  has  a  com- 
plete or  substantial  defence.  If  leave  to  defend  is  given  the  Court  may 
(a)  by  consent  determine  the  case  summarily  without  appeal,  or  (6)  may 
order  the  action  to  be  at  once  set  down  without  pleadings  in  a  special 
list  for  immediate  trial.  This  power  is  not  exercised  where  the  possible 
defences  are  obviously  of  a  substantial  character  and  likely  to  involve  a 
lengthened  inquiry. 

Form  and  Untry. — In  the  High  Court  no  judgment  roll  or  record  is 
now  made  up,  nor  are  judgments  enrolled.  They  are  simply  entered  in 
the  Court  books  and  filed  of  record.  The  entry  is  made  by  the  proper 
officer  of  each  decision  in  a  book  kept  for  the  purpose,  i.e. — 

1.  In  the  Chancery  Division  by  a  registrar,  who  files  the  original 
judgment  when  drawn  up  and  issues  a  duplicate  to  the  party  without 
fee  (Order  62,  r.  2). 

2.  In  the  King's  Bench  Division  (a)  in  London  in  the  "Writ,  Appear- 
ance, and  Judgment  Department,  and  (b)  in  the  county  in  the  district 
registry  in  which  the  action  was  proceeding  there  (Order  35,  r.  1 ; 
Order  41,  rr.  1,  2).  The  original  is  filed  and  an  office  copy  given  to  the 
solicitor.  On  entering  judgment  the  party  must  deliver  to  the  officer  a 
copy  of  the  whole  of  the  pleadings  in  the  cause  (other  than  a  petition 
or  summons)  not  filed  already  on  entering  any  previous  judgment  in 
the  cause.  The  judgment  is  dated  of  the  day  on  which  the  necessary 
documents  are  filed ;  except  in  the  case  of  a  judgment  pronounced  in 
open  Court,  in  which  case  the  date  is  that  of  the  pronouncement,  unless 
the  Court  ante-date  or  post-date  the  judgment  (Order  41,  rr.  3,  4). 

Where  a  party  dies  after  a  civil  cause  has  been  heard  but  before 
judgment  pronounced,  the  judgment  may  be  dated  nunc  pro  tunc  as  of 
the  day  of  hearing  (Titrner  v.  L.  S.  W.  Ely.  Co.,  1874,  L.  R.  17  Eq.  561 ; 
Ecroyd  v.  Coulthard,  [1897]  2  Ch.  554).  This  power  is  of  great  import- 
ance in  actions  which  abate  by  the  death  of  a  party. 

The  official  requirements  on  signing  judgments  in  the  King's  Bench 
and  Chancery  Divisions  are  exhibited  in  a  tabular  form  in  the  Annual 
Practice,  1907,  vol.  ii.  p.  811.  The  forms  of  the  judgment  itself  are  to 
some  extent  prescribed  in  Appendix  F  to  the  Rules  of  the  Supreme 
Court;  but  in  the  case  of  Chancery  judgments,  follow  rather  the  pre- 
cedents in  Seton  on  Decrees.  The  Probate,  Divorce,  and  Admiralty 
judgments  are  not  dealt  with  in  the  Annual  Practice,  and  are  in  practice 
regulated  without  any  regard  to  the  Judicature  Acts,  those  as  to  divorce 
being  wholly  unaffected  by  the  R.  S.  C. 

The  practice  in  the  Chancery  Division,  inherited  from  the  Court  of 
Chancery,  is  that  after  the  judge  has  pronounced  his  opinion  on  the  case 
and  indicated  the  general  lines  of  the  judgment,  the  registrar  takes  a 
note  of  this  and  the  parties  prepare  minutes  of  judgment,  upon  which 
and  his  own  notes  the  registrar  settles  and  draws  up  the  final  judgment. 
Disputes  are  settled  by  moving  the  Court  on  notice  to  vary  the  minutes 
so  as  to  conform  to  the  judgment  as  pronounced.  This  practice  is 
inveterate  and  excused  by  the  complexity  of  some  Chancery  proceed- 
ings; but  is  unnecessary  where  the  judge  is  at  the  pains  to  indicate 
clearly  the  outlines  of  his  judgment,  and  is  unknown  to  the  King's 
Bench  Division.  If  the  judge  refuses  to  vary  the  minutes,  no  appeal 
lies  from  his  refusal.  The  only  appeal  is  from  the  judgment  itself 
{James  v.  Jones,  1892,  W.  N.  104). 

Orders  or  petitions  and  judgments  or  orders  in  which  written 
admissions  of  evidence  are  entered  as  read  may  not  be  passed  until  the 
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original  petition  or  written  admissions  of  evidence  are  filed  in  the 
Central  Office  or  District  Registry,  and  a  note  of  the  fact  made  on  the 
judgment  or  order  by  the  proper  officer  (Order  61,  r.  15). 

Judgments  which  require  any  person  to  do  an  act  must  specify  the 
time  after  sei"vice  thereof  within  which  the  act  must  be  done.  If  this 
is  omitted,  a  supplemental  order  can  be  made,  and  upon  the  copy  for 
service  on  the  person  required  to  obey  the  judgment  must  be  indorsed 
a  memorandum  to  this  effect  (Order  41,  r.  5) : — 

"  If  you,  the  within  named,  all  neglect  to  obey  this  judgment  by 
the  time  tlierein  limited,  you  will  be  liable  to  process  of  execution 
for  the  purpose  of  compelling  you  to  obey  the  same." 

The  rule  does  not  apply  to  judgments  in  the  King's  Bench  Division 
for  recovery  of  money  {Hulbert  v.  Cathcart,  [1894]  1  Q.  B.  244),  but 
does  apply  to  all  judgments,  etc.,  service  whereof  is  a  condition 
precedent  to  their  enforcement,  and  especially  where  the  penalty  for 
disobedience  is  attachment  or  committal  {Stockton  Football  Co.  v.  Gaston, 
[1895]  1  Q.  B.  453;  Re  Tuck,  March  v.  Loosemore,  [1906]  1  Ch.  692). 

Till  the  formal  judgment  has  been  passed  and  entered,  the  Court 
of  trial  is  free  to  review,  rehear,  or  vary  it  (Preston  Banking  Co.  v.  Allsup, 
[1895]  1  Ch.  141 ;  In  re  Grarj,  1887,  36  Ch.  D.  205,  212).  When  once 
passed  and  entered  it  can  be  corrected  by  the  Court  of  trial,  if  at  all, 
only  by  application  under  Order  28,  r.  11  {Blake  v.  Harvey,  1885, 
29  Ch.  D.  827). 

In  the  Chancery  Division  where  the  judgment  as  settled  by  the 
registrar  appears  inconsistent  with  the  order  pronounced  in  Court,  the 
prEWitice  is  to  apply  to  the  judge  to  vary  the  minutes  before  the  order 
is  passed  and  entered  {In  re  Swire,  1885,  30  Ch.  D.  239). 

Mistakes. — Clerical  mistakes  in  judgment  or  orders,  or  errors  arising 
from  accidental  slips  or  omissions,  may  at  any  time  be  corrected  on 
motion  or  summons  to  the  Court  or  a  judge  without  resort  to  appeal 
(Order  28,  r.  11). 

But  a  distinction  must  be  drawn  between  slips  or  errors  in  the 
mechanical  process  of  drawing  up  a  judgment  in  the  office  of  the  Court, 
And  mistakes  of  law  or  fact  upon  which  the  judgment  is  founded;  for 
a  judgment  which  has  been  drawn  up  and  perfected  and  correctly 
expresses  the  result  of  the  opinion  of  the  Court  cannot  be  altered  except 
by  appeal. 

Proof. — Judgments  are  proved  by  an  office  copy,  or  by  production 
of  the  original  from  the  proper  custody  (Arch.  Cr.  PL,  23rd  ed.,  358 
4:t  scq.). 

In  the  case  of  a  decision  of  the  House  of  Lords  the  journals  of  the 
House  or  an  examined  and  unstamped  copy  of  the  minutes  are  evidence 
{Jones  V.  Randall,  1774,  1  Cowp.  17). 

Enforcement. — For  purposes  of  execution,  decrees  and  orders  of  Courts 
of  equity,  and  all  rules  of  Courts  of  common  law,  and  all  orders  of  the  ^ 
Judge  in  Lunacy,  wliereby  any  sum  of  money  or  any  costs,  charges, 
or  expenses  are  payable  to  any  person,  have  since  1838  had  the  efl'ect 
of  judgments  of  the  Courts  of  common  law,  and  the  persons  to  whom 
the  money,  etc.,  are  payable  are  put  into  the  position  and  given  the 
remedies  of  judgment  creditors  (1  &  2  Vict.  c.  110,  s.  18).  This  enact- 
ment was  extended  in  1850  to  decrees  of  the  Chancery  Court  of  I^ncaster 
<13  &  14  Vict.  c.  43,  s.  2),  and  in  1855  to  that  of  Durham  (18  &  19  Vict, 
c.  15,  8.  2). 

As  a  general  rule,  there  is  now  no  difference  between  the  enforcement 
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of  a  judgment  and  that  of  an  order  in  any  cause  or  matter  as  against  all 
persons  bound  thereby.  That  is  to  say,  that  the  remedies  on  a  rule 
or  order  are  the  same  as  they  would  be  under  a  judgment  to  the  like 
effect. 

The  nature  of  the  means  of  enforcement  is  discussed  under  Bank- 
ruptcy; Execution;  Keceiver. 

When  a  judgment  has  been  obtained  in  England  it  is  not  usual 
to  bring  a  fresh  action  on  the  judgment  (Chit.  Arch.,  14th  ed.,  365), 
and  it  is  done  at  the  risk  of  being  deprived  of  costs. 

An  action  on  a  High  Court  judgment  may  not  be  brought  in  a 
County  Court  (51  &  52  Vict.  c.  43,  s.  63),  nor  an  action  on  a  County 
Court  order  for  costs  in  the  High  Court  {Furher  v.  Tayler,  [1900] 
2  Q.  B.  719). 

Actions,  however,  may  be  and  occasionally  are  brought  to  enforce 
orders  in  lieu  of  proceeding  directly  on  the  order  {In  re  Boyd,  [1895] 

1  Q.  B.  611 ;  Godfrey  v.  George,  [1896]  1  Q.  B.  48;  Norton  v.  Gregory, 
1895,  73  L.  T.  10;  Pritchett  Y.English  and  Colonial  Syndicate,  [1899] 

2  Q.  B.  428),  probably  because  when  obtained  they  rank  as  final  judg- 
ments for  the  purpose  of  proceeding  in  bankruptcy.  And  in  the  case 
of  a  declaratory  judgment  a  second  action  may  be  brought  for  violation 
of  the  rights  declared  by  the  first. 

The  old  common  law  practice  as  to  making  ^^p  the  record  and 
enrolling  the  judgment  is  now  obsolete,  as  it  is  not  now  necessary 
to  enrol  any  judgment  or  order  of  the  High  Court  (Order  61,  r.  8 ;  In 
re  Swire,  1885,  30  Ch.  D.  239,  246).  The  judgment  or  order  becomes 
enforceable  on  being  passed  and  entered  as  directed  by  Order  41. 

This  extends  to  awards  under  a  submission  to  arbitration  if  the  leave 
of  the  Court,  i.e.  an  order  from  a  Master  for  enforcement,  has  been 
obtained  (1889,  c.  49,  s.  12;  Order  42,  r.  31,  s.  1).  Under  the  old 
practice  the  submission  had  to  be  made  a  rule  of  Court. 

An  order  giving  leave  to  sign  summary  judgment  under  Order  14 
for  the  amount  claimed,  not  followed  up  by  signing  judgment  and 
entering  judgment  under  Order  41,  r,  4,  gives  the  judgment  creditor 
no  priority  over  other  creditors  in  an  administration  action  subsequently 
commenced  {In  re  Maggi,  1882,  20  Ch.  D.  545 ;  In  re  Gurney,  [1896] 
2  Ch.  863 ;  and  see  Ann.  Pr.,  1898). 

When  a  judgment  is  obtained  the  causes  of  action  on  which  it  adjudi- 
cates are  extinguished,  or,  as  it  is  more  usually  said,  are  merged  in  the 
judgment  {Ex  parte  Fevnngs,  1883,  25  Ch.  D.  338  ;  Hammond  v.  Schojleld,. 
[1891]  1  Q.  B.  453),  and  a  judgment  debt  is  substituted,  which  is  a  debt 
of  record,  and  carries  interest  at  4  per  cent.,  and  this  interest  is  recover- 
able as  part  of  the  judgment  debt  {In  re  Clagett,  1888,  36  W.  K.  653),. 
and  may  be  levied  on  a  writ  of  execution  issued  to  enforce  the 
judgment  (1  &  2  Vict.  c.  110,  s.  17;  R.  S.  C,  1883,  Order  42,  r.  16), 
or  added  to  the  debt  for  the  purpose  of  bankruptcy  proceedings  {In 
re  Lehmann,  1890,  62  L.  T.  941).  The  interest  runs  from  the  tim& 
when  the  judgment  is  entered  up,  or  in  the  cases  in  which  judgment 
is  pronounced  in  open  Court  from  the  date  of  pronouncement,  unless 
the  Court  ante-dates  or  post-dates  the  judgment  (Order  41,  r.  3 ; 
West  Ham  Guardians  v.  Bethnal  Green  Churchwardens,  [1895]  1  Q.  B. 
662). 

These  rules  apply  to  all  Courts,  and  to  decrees  and  orders  and  rules 
as  well  as  judgments  (1  &  2  Vict.  c.  110,  s.  18).  They  supersede  the 
rate  of  interest,  if  any,  specified  in  contracts  out  of  which  the  cause 
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of  action  arose,  unless  by  the  terms  of  the  judgment,  if  by  consent,  or  by 
any  subsequent  agreement  for  good  consideration  the  rate  of  interest 
is  increased  {In  re  European  Central  Ely.  Co.,  1877,  4  Ch.  D.  33).  "Where 
a  judgment  is  removed  for  purposes  of  execution  from  a  County  Court 
the  interest  runs  from  the  date  of  removal  {R.  v.  County  Court  Judge  of 
Essex,  1887,  18  Q.  B.  D.  704),  and  though  in  case  of  removal  from  the 
Mayor's  Court  of  London  the  interest  runs  from  the  judgment  below. 
(The  removal  is  effected  under  1  &  2  Vict.  c.  110,  s.  22.) 

The  Act  of  1838  applies  not  only  to  the  judgment  debt,  but  to  all 
costs  ordered  to  be  paid  by  one  party  to  another  under  a  judgment, 
decree,  rule,  or  order  (Li  re  Marsden,  1889,  40  Ch.  D.  475,  479),  and  the 
interest  runs  from  the  date  of  the  judgment,  and  not  from  the  date  of 
the  Taxing  Master's  certificate  or  allocatur  {Taylor  v.  Roe,  [1894]  1  Ch. 
413).  Where  the  costs  are  directed  to  be  raised  out  of  an  estate  or 
fund,  this  rule  does  not  apply  unless  a  special  direction  is  given,  or 
they  were  taxed  and  certified  before  the  order  to  pay.  In  such  a  case 
interest  at  4  per  cent,  may  be  allowed  from  the  date  of  the  Taxing 
Master's  certificate  (23  &  24  Vict.  c.  127,  s.  27;  In  re  Marsden,  1889, 
40  Ch.  D.  475). 

The  Court  or  jury  in  cases  within  3  &  4  Will.  iv.  c.  42,  s.  28,  where 
interest  is  properly  demanded  {Rhymney  Rly.  Co.  v.  Rhymney  Iron  Co., 
1890,  28  Q.  B.  D.  151),  may  award  interest  by  way  of  damages  up  to  the 
date  of  judgment  at  "  the  current  rate,"  i.e.  5  i)er  cent.  {L.  C.  &  D.  Rly. 
Co.  V.  S.-E.  Rly.  Co.,  [1892]  1  Ch.  465;  see  PhUlips  v.  Homfray,  [1892] 
1  Ch.  465). 

In  the  case  of  judgment  on  default  of  appearance  in  the  High  Court 
on  a  liquidated  claim,  interest,  if  claimed,  may  be  awarded  at  the  rate 
claimed,  or  if  no  rate  is  named,  at  5  per  cent.  (Order  13,  r.  3). 

Under  sec.  13  of  the  Judgments  Acts,  1838,  1  &  2  Vict.  c.  110,  a 
judgment  operated  on  entry  as  a  charge  on  the  beneficial  interests  of 
the  judgment  debtor  in  real  estate.  The  section  is  not  expressly 
repealed.  It  was  in  In  re  Bailey's  Ti^ists,  1869,  38  L.  J.  Ch.  237,  held 
to  be  impliedly  repealed  by  27  &  28  Vict.  c.  112;  but  in  Hood-Barrs  v. 
Cathcart,  [1895]  2  Ch.  411,  North,  J.,  dissented  from  this  view.  It  did 
not  operate  against  mortgagees  or  purchasers  for  value  without  notice, 
nor  could  the  charge  be  enforced  in  equity  until  a  year  after  entry  of 
judgment,  and  it  gave  no  preference  in  bankruptcy  unless  entered  up  at 
least  a  year  before  bankruptcy.  The  meaning  and  concurrent  effect  of 
the  two  Acts  is  most  obscure  and  is  ])artiully  elucidated  in  Anglo- 
Italian  Bank  v.  Davies,  1878,  9  Ch.  D.  275.  But  apparently  the  proviso 
of  27  &  28  Vict.  c.  112,  s.  1,  that  a  judgment  is  not  to  affect  land  of 
any  tenure  until  actually  delivered  in  execution,  does  not  afi'ect  any 
remedies  by  way  of  equitable  substitutes  for  execution  which  existed 
before  1838. 

Provision  is  made  for  registration  of  judgments  so  as  to  bind  realty 
and  chattels  real  by  Acts  of  1859  (22  &  23  Vict.  c.  35,  s.  22),  1864 
(27  &  28  Vict.  C.112),  1888  (51  &  52  Vict.  c.  51,  ss.  4,  5),  and  1900 
(63  &  64  Vict.  c.  26).  The  last-named  Act  supersedes  much  prior 
legislation  on  the  same  subject.  These  Acts  apply  to  all  the  Courts 
merged  in  the  High  Court  and  to  the  Chancery  Courts  of  Durham 
and  Lancaster.  Unless  registered,  the  judgment  docs  not  operate  as 
a  charge  in  priority  to  purchasers,  mortgagees  or  creditors,  heirs  or 
executors.  The  result  of  the  legislation  is  to  give  the  judgment  creditor 
no  preference  unless  he  issues  and  executes  a  writ  of  elegit  or  obtains 
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equitable  execution  {Hood-Barrs  v.  Cathcart,  No.  5,  [1895]  2  Ch.  411), 
and  to  make  him  (if  the  judgment  is  unregistered)  an  unsecured  creditor 
in  respect  of  a  simple  contract  debt  bearing  interest  (  Van  Gheluive  v. 
Nerinckx,  1882,  21  Ch.  D.  189). 

But  in  the  case  of  the  mortgage  or  sale  of  land  it  is  still  deemed 
expedient  to  search  the  register  for  any  judgment  or  lis  'pendens.  The 
registration,  entry  of  satisfaction,  and  searches  are  governed  by  R.  S.  C, 
1883,  Order  61,  rr.  22,  23.  This  applies  to  County  Court  judgments  as 
well  as  to  High  Court  judgments,  and  when  they  are  against  a  deceased 
person  they  give  no  priority  on  administration  of  assets,  and  do  not 
afl'ect  heirs,  executors,  or  administrators  {In  re  Turner,  1864,  33  L.  J.  Ch. 
232;  In  re  Rigby,  1864,  33  L.  J.  Ch.  149).  Heirs  and  executors  are 
protected  against  unregistered  judgments  by  63  &  64  Vict.  c.  26,  s.  2  (1), 
and  writs  of  execution  of  judgments  do  not  bind  lands  unless  registered 
in  the  office  of  the  Registrar  of  Judgments  at  the  Law  Registry  (63  & 
64  Vict.  c.  26,  Order  61,  r.  1). 

English  judgments  of  superior  or  inferior  Courts  may  be  registered 
in  Scotland  and  Ireland  for  purposes  of  execution  there  (31  &  32  Vict, 
c.  54,  and  45  &  46  Vict.  c.  31),  and  conversely  Scotch  or  Irish  judgments 
can  be  registered  in  England  for  execution,  but  not  for  enforcement  by 
bankruptcy  proceedings  {In  re  a  Bankruptcy  Notice,  [1898]  1  Q.  B.  383). 
The  procedure  is  regulated  by  the  above  Acts,  and  by  rules  as  to 
England  of  November  14,  1868  (St.  R.  &  0.,  Rev.  1904,  vol.  xii.,  tit. 
"  Supreme  Court,"  E,  p.  672 ;  vol.  iii.,  "  County  Court,"  E,  p.  269),  and  as 
to  Scotland  of  July  11, 1871,  and  March  7,  1883  (St.  R.  &  0.,  Rev.  1904, 
vol.  xi.,  tit.  "  Session,  Court  of,"  S). 

[^Authorities. — Viner,  Ahr.,  tit.  "  Judgments  " ;  Chitty,  Archbold,  14th 
ed. ;  Ann.  Pr.,  1907 ;  Annual  County  Court  Practice,  1907.] 

Judgement  in  the  Chancery  Division.— The  dis- 
tinction between  decrees  in  Chancery  and  judgments  of  the  common 
law  was  formerly  much  more  marked  than  it  is  at  the  present  day. 
^The  distinction  was  twofold — first  as  regards  legal  effect,  and  secondly 
as  regards  subject-matter.  Previously  to  the  fusion  of  the  equitable 
and  common  law  jurisdictions  effected  by  the  Judicature  Acts,  it  might 
happen  that  a  plaintiff  who  erroneously  conceived  himself  to  be  entitled 
to  a  decree  in  Chancery  when  he  was  in  fact  entitled  to  a  judgment  at 
common  law,  or  vice  versd,  lost  his  remedy  altogether.  This  ground  of 
distinction  has  now  been  removed,  but  the  distinction  as  regards  subject- 
matter  still  remains.  By  virtue  of  sec.  100  of  the  Judicature  Act,  1873, 
the  term  "  decree,"  is  merged  in  the  more  comprehensive  term  "  judg- 
ment," though  the  original  term  is  still  properly  retained  in  reference 
to  cases  commenced  prior  to  the  Act.  "Decrees  in  Chancery  were, 
from  the  nature  of  the  relief  given,  the  number  of  the  parties  interested, 
the  various  claims  asserted,  circumstances  to  be  dealt  with,  and 
questions  to  be  finally  determined  necessarily  more  complicated  than 
judgments  at  common  law.  But  notwithstanding  the  greater  pliability 
of  equitable  jurisdiction  and  procedure,  the  forms  of  the  decrees  and 
orders  by  which  the  Court  of  Chancery  gave  effect  to  its  determinations 
were  generally  well  established  and  for  the  most  part  uniform  "  (Seton 
on  Judgments  and  Orders,  6th  ed.,  p.  1,  cccxxi.).  Though  the  title  is 
altered  the  form  of  a  judgment  in  the  Chancery  Division  differs  largely 
from  that  of  a  judgment  of  the  King's  Bench  Division,  and  the  old 
forms  of  decree  are  still  largely  used. 
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Judgments  in  the  Chancery  Division  in  general  consist  of  four 
parts :— (1)  The  date  and  title ;  (2)  the  recitals  ;  (3)  the  declaratory 
part,  and  (4)  the  ordering  or  mandatory  part.  Every  judgment  must 
also  be  marked  with  the  reference  to  the  record  (see  Order  61,  r.  19) 
showing  the  year  of  the  issue  of  the  writ  or  originating  summons,  the 
initial  letter  of  the  plaintiffs  name,  and  the  consecutive  number  in 
the  central  office  books  for  the  year.  The  two  first  parts  of  a  judgment 
are  of  a  preliminary  character,  being  designed  to  show  the  circum- 
stances attending  the  making  of  it,  and,  speaking  generally,  are  the 
concern  of  the  registrar  rather  than  of  counsel.  No  recitals  of  facts 
proved  in  evidence  are  introduced,  unless  the  Court  otherwise  specifi- 
cally directs,  but  the  pleadings,  evidence,  affidavits,  exhibits,  or  other 
matters  or  documents  on  which  the  decree  is  founded,  should  be  merely 
referred  to.  In  matters  of  contempt,  however  (see,  for  example,  Seton, 
pp.  471,  743),  and  in  a  limited  class  of  cases  in  which  it  is  found 
expedient  so  to  do,  recitals  of  facts  are  inserted.  A  reference  to  the 
affidavits,  and  other  evidence  read  or  adduced  is  entered  in  such  a  way 
as  to  show  upon  an  appeal  or  any  subsequent  application  precisely 
what  has  been  received  (Dan.  Ch.  Pr.,  p.  633),  and  when  the  Court 
proceeds  upon  admissions  of  fact  by  the  parties,  or  their  counsel,  con- 
sents, submissions,  undertakings,  or  waivers  of  claim,  such  admission, 
etc.,  should  be  inserted  in  the  judgment  or  order  immediately  before 
the  ordering  part,  if  they  relate  to  the  whole,  or  immediately  before 
the  part  to  which  they  relate,  if  they  do  not  relate  the  whole  (Seton, 
151),  and  this  is  a  matter  which  sometimes  demands  the  attention  of 
counsel.  For  forms  of  stating  undertakings  and  "  entering  "  evidence, 
see  Seton,  141  et  seq. 

The  declaratory  part  of  the  judgment  contains  such  declarations  of 
matters  of  fact,  or  of  the  rights  of  the  parties  as  are  necessary  either 
by  way  of  substantive  relief  or  as  groundwork  for  consecjuential  relief. 
Thus  in  decrees  to  execute  the  trusts  of  wills  relating  to  real  estate  the 
Court  often  declares  the  will  to  be  well  proved,  and  that  the  same  ought 
to  be  established  and  the  trusts  thereof  performed,  and  where  the  Court 
gives  effect  to  an  agreement,  or  an  equitable  mortgage,  or  construes  a. 
will  or  other  instrument,  oi  sets  an  instrument  aside,  and  in  many  other 
cases  declarations  are  convenient  and  usual  (Seton,  165).  Some  declara- 
tions are  of  a  more  or  less  stereotyped  character,  and  may  be  used  aa 
precedents ;  and  forms  of  these  will  be  found  in  Seton,  but  others  are 
of  a  special  character,  and  the  practitioner  should  carefully  fornmlate 
in  his  own  mind  the  nature  of  the  declaratory  relief  which  fits  the  facta 
of  his  case  before  having  recourse  to  the  forms,  A  declaration  of  the 
Court  is  a  judicial  act,  which  will  not  in  general  be  made  on  admissions 
or  by  consent,  but  only  when  the  Court  is  satisfied  by  evidence  (  Williams 
V.  Powell,  1894,  W.  N.  p.  141). 

Next  in  order,  after  the  declarati6ns  of  right,  come  the  Accounts 
AND  Inquiries  which  are  directed  in  order  to  ascertain  the  nature  or 
extent  of  the  rights  of  the  parties  or  to  give  effect  to  them.  Many 
of  these  are  of  a  stereotyped  character,  and  as  the  working  out  of  them 
is  thoroughly  understood  by  the  masters  and  clerks  in  chambers,  the 
received  forms  are  of  the  greatest  value  in  the  preparation  of  this  part 
of  the  judgment,  and  are  closely  adhered  to.  Where,  by  any  judgment 
or  order,  any  accounts  are  directed  to  be  taken  or  inquiries  made,  eacli 
such  direction  is  to  be  numbered,  so  that,  as  far  as  may  be,  each  distinct 
account  and  inquiry  may  be  designated  by  a  number  (Order  33,  r.  7). 
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Where  accounts  or  inquiries  are  directed,  the  judgment,  except  in  simple 
cases,  concludes  by  making  provision  for  the  further  consideration  by 
the  Court  of  any  part  of  the  subject-matter  which  may,  on  the  result  of 
:such  account  and  inquiries,  require  such  consideration.  Thus  the  judg- 
ment in  an  ordinary  administration  action  consists  of  accounts  and 
inquiries,  followed  by  a  mere  general  direction  that  the  estate  be 
applied  in  a  due  course  of  administration,  and  the  actual  distribution 
of  the  estate  among  the  persons  entitled  is  worked  out  by  the  order 
made  on  further  consideration.  So  in  actions  for  foreclosure  of  mort- 
gages the  judgment  in  the  first  instance  is  made  "  nisi,"  i.e.  for  foreclosure, 
if  default  is  made  in  payment  within  six  months  after  the  certificate 
•of  the  Master,  and  on  proof  of  such  default  a  subsequent  order  for 
foreclosure  absolute  is  made.  On  the  other  hand,  in  simple  cases,  as, 
for  example,  where  a  single  common  account  is  directed  (see  Seton, 
vol.  ii.  p.  1352),  the  judgment  itself  directs  payment  of  the  amount 
which  shall  be  found  due,  liberty  to  apply  to  the  Court  if  necessary 
being  given. 

Judgments  are  drawn  up  without  regard  to  punctuation,  and  the 
separate  clauses  are  indicated  by  the  use  of  capital  letters,  the  advan- 
tage of  this  practice  being  stated  to  be  that  "it  necessitates  careful 
wording  of  the  clauses,  and  tends  to  prevent  ambiguity  and  mistake,  or 
the  possibility  of  the  order  being  tampered  with  "  (Seton,  p.  cccxxvi.). 
As  the  names  of  the  parties  appear  in  the  title  to  the  judgment,  it 
is  usual  in  the  body  of  it  to  refer  to  them  simply  as  plaintiff  or 
■defendant,  or  otherwise  as  the  case  may  be,  without  naming  them; 
but  where  the  Court  directs  payment  of  money  by  one  party  to  another, 
•or  the  performance  of  any  act  which  may  be  enforced  by  attachment,  it 
is  essential  to  insert  the  names  both  of  the  party  to  perform  the  act, 
and,  in  cases  of  payment  of  money,  of  the  party  to  receive  payment. 
The  phraseology  of  judgments  should  be  succinct  and  precise,  and  the  use 
-of  familiar  and  inaccurate  expressions  such  as  "pure  personalty"  or 
"floating  security"  should  be  avoided. 

The  declaratory  and  mandatory  parts  of  judgments  are,  in  their 
preliminary  stage,  often  drawn  up  in  "  minutes,"  i.e.  in  a  compendious 
form,  eschewing  details,  and  indicating  the  nature  of  the  directions 
which  the  Court  is  to  be  invited  to  give.  These  minutes  are  usually 
prepared  by  counsel,  and  are  subsequently  expanded  under  the  super- 
vision of  the  registrar  into  the  complete  judgment.  The  difference 
between  the  minute  form  and  the  completer  form  will  readily  be 
understood  by  reference  to  Seton,  pp.  cccxxvii.,  141,  and  'passim. 
Where  an  action  is  brought  on  as  a  short  cause  it  is  required  that 
minutes  of  the  proposed  judgment  or  order  should  be  left  with  the 
judge  one  clear  day  before  the  cause  is  put  into  the  paper,  and  such 
minutes  ought  always  to  state  whether  the  action  is  brought  on  in 
default  of  appearance  or  of  defence,  or  by  consent  or  otherwise.  For 
forms,  see  Seton,  vol.  i.  pp.  166-172. 

When  a  judgment  is  pronounced  by  the  Court,  a  note  of  it  is  taken 
-down  by  the  registrar  in  attendance,  and  from  this  note  and  the  minutes, 
if  any,  or  the  indorsements  made  on  their  briefs  by  counsel  of  the  short 
effect  of  the  decree,  the  draft  of  the  formal  judgment  is  prepared  (see 
Seton,  187;  Dan.  Ch.  Pr.,  pp.  636,  637).  Immediately  after  the  judg- 
ment is  pronounced,  the  party  having  the  carriage  of  it,  who  is  in 
general  the  plaintiff,  should  leave  his  papers  with  the  registrar's  clerk ; 
-otherwise  the  registrar  may  draw  up  the  decree  at  the  instance  of  any 
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other  party.  As  to  bespeaking  the  judgment  or  order,  see  Order  62, 
rr.  4,  5,  6,  and  for  an  enumeration  of  the  papers  to  be  left  with  the 
registrar  on  bespeaking,  see  Dan.  Ch.  Pr.  pp.  637  et  seq.  A  separate 
copy  of  the  draft  or  minutes  is  prepared  and  delivered  out  to  each  party 
represented  by  a  separate  solicitor  (Seton,  188).  Unnecessary  expense 
may  be  caused  by  delay  in  proceeding  to  draw  up  a  judgment. 

Jn  drawing  up  any  judgment  or  order  the  registrar  may  introduce 
such  alterations  as  from  his  experience  he  believes  the  Court  would 
sanction,  and  these  alterations  are  binding  on  the  parties  (Seton,  189); 
but  if  upon  perusing  the  minutes  or  draft  it  appears  that  anything  is 
doubtfully  expressed,  or  contrary  to  the  plain  sense  and  meaning  of  the 
Court,  or  that  anything  has  been  omitted  which  ought  to  have  been 
inserted,  and  the  registrar  refuses  to  make  an  alteration,  an  application 
or  motion  with  notice  may  be  made  to  the  Court  to  vary  the  minutes. 
As  to  the  procedure  on  such  an  application,  see  Seton,  189,  190; 
Dan.  Ch.  Pr.  640,  641.  These  applications  are  not  encouraged  by  the 
Court,  and  questions  of  importance  ought  not  to  be  discussed  upon 
them. 

In  order  to  preclude  questions  as  to  the  judgment  actually  made  the 
Court  sometimes  requires  that  the  minutes  shall  be  signed  by  the  counsel 
for  the  plaintiff,  or  by  counsel  on  both  sides ;  and  where  orders  are  taken 
by  arrangement  between  parties,  the  minutes  should  always  be  signed 
by  the  respective  counsel 

When  the  judgment  or  order  has  been  settled  by  the  registrar,  the 
next  step  is  for  him  to  name  or  appoint  in  writing  a  time  for  the  passing 
of  it.  The  manner  of  effecting  this  is  prescribed  by  Order  62,  rr.  11-13, 
but  is  subject  to  a  special  power  given  by  rule  14  to  the  registrar,  in  any 
case  in  which  he  may  think  it  expedient,  to  settle  or  pass  the  judgment 
or  order  without  making  any  appointment  for  either  purpose  and  with- 
out notice  to  any  party.  When  the  judgment  has  been  drawn  up  by 
the  registrar,  the  engrossment,  togetlier  with  the  pleadings  to  be  filed, 
must  be  taken  to  the  Writ  Appearance  and  Judgment  Department  of 
the  Central  Ottice,  and  the  ofHcer  receiving  the  same  makes  a  note  in  the 
margin  of  the  engrossment  that  the  pleadings  have  been  filed,  authen- 
ticates such  note  with  the  small  seal  of  the  office,  and  returns  the 
engrossment  to  the  solicitor  (Seton,  190),  so  that  the  registrar  before 
passing  the  decree  may  be  satisfied  that  the  pleadings  have  been  filed. 
A  judgment  or  order  is  said  to  be  passed  when  the  registrar  has  inserted 
his  initials  in  the  margin  at  the  foot  of  the  last  page  of  the  engrossment 
or  print,  as  an  authority  to  the  clerk  of  entries  to  enter  it  in  the 
registrar's  book  (Seton,  190).  Every  order  which  is  to  be  acted  on 
by  the  paymaster  is  to  be  drawn  up  and  entered  by  the  registrar  unless 
the  judge  otherwise  directs,  and  is  either  to  be  wholly  printed,  or,  in 
cases  in  which  printed  forms  can  be  used,  may  ])e  partly  in  print  and 
partly  in  writing  (Supreme  Court  Fund  Kules,  1905,  r.  23).  Where  an 
order  has  to  be  printed,  the  registrar,  in  lieu  of  causing  it  to  be  engrossed, 
sends  it  to  the  King's  printers  for  proof.  When  any  order  to  be  acted 
upon  by  the  paymaster  is  left  for  entry,  a  further  copy  of  the  schedules 
thereto,  initialled  by  the  registrar  and  stamped  with  his  official  seal  on 
every  leaf,  is  to  be  left  therewith.  Such  further  copy  of  the  schedules 
is  examined  and  sealed  and  marked  with  a  reference  to  the  order  as 
entered,  and  sent  to  the  paymaster  (S.  C.  F.  R.,  1905,  r.  24). 

The  entry  of  the  judgment  is  made  by  the  registrar,  as  the  proper 
officer,  in  the  book  to  be  kept  for  the  purpose,  pursuant  to  Order  41,  r.  1. 
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As  to  the  registrar's  books  (known  as  "Reg.  Lib.")  and  the  mode  of 
referring  to  them,  see  Seton,  pp.  cccxxiv.  cccxxv.  The  entry  of  the 
judgment  is  to  be  dated  as  of  the  day  on  which  it  is  pronounced, 
unless  the  Court  otherwise  orders,  and  the  judgment  takes  effect  from 
that  date.  By  special  leave  of  the  Court,  however,  a  judgment  may 
be  ante-dated  or  post-dated.  Proceedings  under  a  judgment  or  order 
before  it  has  been  entered  are  irregular  and  voidable,  and  an  attachment 
for  contempt  will  not  be  granted  for  disobedience  to  an  order  which  has 
not  been  entered ;  but  in  the  case  of  injunctions  and  restraining  orders, 
parties  are  bound  by  the  notice  of  the  order,  however  received,  from 
the  time  when  it  is  pronounced  (Seton,  191). 

As  to  enrolment  of  judgments  and  their  execution  by  process,  see 
Enrolment  ;  Execution. 

[Authorities. — See  Seton  on  Jtidgments  and  Orders,  1901 ;  Pemberton, 
Judgments  and  Orders,  1889 ;  Daniell's  Chancery  Practice,  7th  ed.,  1901.} 

Judgment  Charged  on  Land.— See  Land  Charges. 

Judgment  Creditor. — A  person  who  has  obtained  judg- 
ment against  his  debtor  which  remains  unsatisfied.  For  the  remedies 
of  a  judgment  creditor,  see  Debtors  Act;  Execution;  Judgment 
Debtor. 

Judgment  Debtor. — A  person  against  whom  a  judgment 
has  been  obtained  and  remains  unsatisfied.  A  judgment  debtor  may  be 
examined  as  to  whether  any  and  what  debts  are  owing  to  him  (Order 
42,  r.  32,  R.  S.  C,  1883),  and  if  the  debt  is  of  the  requisite  amount  he 
may  be  made  bankrupt  if  he  fails  to  comply  with  a  bankruptcy  notice 
served  upon  him  by  the  judgment  creditor,  or  he  may  be  liable  to  be 
committed  to  prison  or  to  have  a  receiving  order  made  against  him 
on  a  judgment  summons  (q.v.)  under  the  Debtors  Act  {q.v.).  See 
Bankruptcy. 
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Scope  of  Article. 

The  term  "judgments  extension"  in  its  strictest  sense  applies  only 
to  procedure  under  the  statutes  enabling  the  party  in  whose  favour  a 
judgment  is  entered  in  a  superior  or  inferior  Court  in  either  England, 
Scotland,  or  Ireland  to  register  the  same  in  any  other  of  the  countries 
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named  for  the  purpose  of  obtaining  execution.  But  the  term  is  not 
infrequently  applied  further  to  the  removal  of  judgments  of  County 
Courts  and  local  Courts  of  Eecord  into  the  High  Court  for  the  like 
purpose  of  obtaining  execution.  It  is  in  this  general  sense  that  the 
subject  will  be  here  dealt  with. 

The  general  jurisdiction  of  the  High  Court  to  remove  an  action 
from  an  inferior  Court  by  writ  of  certiorari  (see  Certiorari)  is 
discretionary  and  is  not  ordinarily  exercised  after  judgment  ( Walker 
V.  Gann,  1826,  7  Dow.  &  Ry.  769  ;  Kemp  v.  Balne,  1844, 13  L.  J.  Q.  B. 
149).  Although  it  is  frequently  applied  after  judgment  to  actions  in 
County  Courts  (County  Courts  Act,  1888,  51  &  52  Vict.  c.  43,  s.  151), 
and  in  some  cases  to  actions  in  inferior  Courts  (Chitty,  Arch.  1556), 
it  has  been  practically  superseded  so  far  as  regards  removal  of  judgments 
into  the  High  Court  from  inferior  Courts  by  the  several  statutes  referred 
to  below. 

The  Superior  Courts  Judgments  Extension  Act. 

Statutory  ProvisioTis. — The  Judgments  Extension  Act,  1868,  31  &  32 
Vict.  c.  54,  8.  1,  and  the  RcgidcB  Generales  of  Trinity  Term,  1868,  made 
under  that  Act,  provide  that  upon  a  certificate  being  obtained  of  the 
entry  of  judgment  "  for  any  debt,  damages,  or  costs  "  in  any  superior 
Court  of  Common  Law  in  England,  the  same  may  be  registered  in  the 
Court  of  Common  Pleas  in  Dublin  or  the  ottice  in  Edinburgh  for  the 
registration  of  deeds,  etc.,  in  the  Books  of  Council  and  Session,  and  that 
upon  such  registration  such  certificate  "  shall  be  of  the  same  force  and 
effect,  and  all  proceedings  shall  and  may  be  had  and  taken  on  such 
certificate  as  if  the  judgment  of  which  it  is  a  certificate  had  been 
a  judgment  originally  obtained  or  entered  up  on  the  date  of  such 
registration  as  aforesaid  in  the  Court  in  which  it  is  so  registered." 

By  sec.  2  of  the  same  Act  similar  provision  is  made  for  the  registra- 
tion and  enforcement  in  England  and  Scotland  of  judgments  for  debt, 
damages,  or  costs  of  any  superior  Court  of  common  law  in  Ireland; 
and  by  sec.  3  for  the  registration  in  England  and  Ireland  of  any  like 
judgment  of  the  Court  of  Session  in  Scotland. 

Prior  to  the  Judicature  Acts  the  Judgments  Extension  Act  applied 
only  to  judgments  of  the  Common  \a\\  Courts,  but  by  virtue  of  the 
Judicature  Act,  1873,  s.  76,  it  applies  equally  to  a  judgment  of  the 
Chancery  Division  in  England  for  debt,  damages,  or  costs,  and  it  is 
the  practice  to  certify  such  judgments  for  registration  in  Scotland  or 
Ireland.  It  is  not,  however,  the  practice  of  the  Chancery  Division  in 
Ireland  to  certify  any  judgment  for  registration  in  England  or  Scot- 
land, even  though  it  be  only  for  debt  or  costs.  The  extension  of  such 
judgment  must  be  obtained  by  exemplification  under  41  Geo.  iii.  c. 
90  (see  Exemplifications). 

Order  42,  r.  24,  of  the  Rules  of  the  Supreme  Court  provides  that 
every  order  may  be  enforced  as  a  judgment  to  the  same  effect.  By 
virtue  of  this  provision  orders  of  the  English  Court  for  payment  of 
money  or  costs  are  certified  for  extension  to  Scotland  imder  the  Judg- 
ments Extension  Act.  The  Scottish  Court  also  so  certifies  its  orders  for 
registration  in  England  under  the  Act.  In  this  practice  the  Irish  Court 
does  not  agree.  It  regards  the  term  "judgment "  in  the  Act  as  limiting 
its  scope  exclusively  to  judgments,  and  refuses  to  register  an  English 
or  Scottish  order  for  debt  or  costs,  or  to  certify  for  registration  anything 
but  a  judgment. 

VOL.  VIL  35 
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Companies  Winding-  Up. — By  the  Companies  Act,  1862,  25  &  26  Vict, 
c.  89,  ss.  122,  123,  any  order  made  in  England  for  or  in  course  of  the 
winding-up  of  a  company  is  enforceable  in  Scotland  or  Ireland  by 
the  Courts  which  would  have  had  jurisdiction  to  enforce  such  orders  if 
the  company's  registered  offices  had  been  in  Scotland  or  Ireland.  And 
further,  that  production  of  an  office  copy  of  such  order  shall  be  suffi- 
cient evidence  of  its  having  been  made,  and  shall  be  acted  upon  and 
enforced  accordingly.  Similar  provision  is  made  for  the  enforcement  in 
England  of  any  order  in  companies  winding-up  made  by  the  Courts  of 
Scotland  or  Ireland  respectively.  Such  orders  are,  therefore,  enforced 
in  England  by  execution  as  of  course,  without  registration  under  the 
Judgments  Extension  Act.  Execution  is  issued  at  the  Writ,  etc.. 
Department  of  the  Central  Office. 

Practice  under  the  Act — English  Judgments. — To  obtain  registration 
in  Scotland  or  Ireland  of  an  English  judgment  (which  in  the  case  of 
Scotland  includes  an  order)  for  payment  of  money  or  costs  the  solicitor 
(not  his  clerk)  must  make  an  affidavit  in  the  following  form : — 


Affidavit  for  Certificate  under  Judgments  Extension 
Act,  1868. 

[Title  of  Action  or  Matter.] 

I,  of  ,  a  Solicitor  of  the  Supreme  Court  of  Judi- 

cature in  England,  solicitor  for  the  above-named  [plaintiff  or  defendant], 
make  oath  and  say  as  follows  : — 

1.  That  the  [plaintiff  or  defendant]  of  [address],  obtained  judgment 
herein  on  the  day  of  19  ,  for  £  on  a  claim 
[state  shortly  nature  of  claim,  e.g.  on  bill  of  exchange;  for  goods  sold  and 
delivered ;  for  damages,  &c.],  with  the  sum  of  £  for  costs,  which  judg- 
ment was  obtained  [on  verdict ;  w  by  order ;  or  by  order  by  consent ;  or 
by  default  of  appearance  {or  defence)  after  personal  [or  substituted] 
service  of  the  writ,  &c.]. 

2.  That  to  the  best  of  my  information  and  belief  the  above-named 
defendant  is  a  ,  and  that  his  last  known  [or  usual]  place  of  abode 
is  at                     ,  in  the  county  of 

3.  That  to  the  best  of  my  information  and  belief  the  above-named 
defendant  is  a  ,  and  that  his  last  known  [or  usual]  place  of  abode 
is  at                    ,  in  the  county  of 

Sworn  at,  &c. 

This  affidavit  is  filed  on  behalf  of  the 

On  production  of  this  affidavit  at  the  "Writ,  etc..  Department  (Judg- 
ments), Central  Office,  or  the  District  Registry,  as  the  case  may  be, 
together  with  a  certificate  in  form  following,  the  signature  of  the  Master, 
or  district  registrar  will  be  obtained.  The  judgment  will  then  be  regis- 
tered, and  the  certificate  of  judgment  issued  for  registration  in  Scotland 
or  Ireland : — 
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Cektificate  for  Registration  under  the  Judgments  Extension 

Act,  1868. 

[Title  of  Action  or  Matter.] 

In  the  High  Court  of  Justice  (England), 

Division. 

I,  ,  a  Master  of  the  Supreme  CJourt  of  Judicature  in  England 

[or  district  registrar  of  the  High  Court  at  ]  hereby  certify 

that  of  on  the  day  of  one 

thousand  nine  hundred  obtained  judgment  against 

of  before  the  said  Division  of  the  said  High  Court  for  pay- 

ment of  the  sum  of  £  on  account  of  [i<tate  shortly  nature  of  claim  or 

gr&iind  of  action]  with  the  sum  of  X  for  costs,  which  judgment  was 

obtained  after  [staie  on  what  judgment  obtained^  whether  on  verdict^  order  by 
consent,  or  default  after  service,  personal  or  otherwise,  as  may  be]. 

Dated  the  day  of  19    . 

[Sif/nature  of  Master  or  District  Registrar.] 

Presented  for  registration  in  terms  of  the  Judgments  Extension  Act, 
1868. 

[Solicitor's  name  and  address.] 

The  fee  payable  for  the  certificate  is  28.,  which  is  affixed  thereto, 
and  covers  the  fee  for  the  affidavit  (Order  as  to  Court  Fees,  1884 ; 
Fee  119). 

Scottish  and  Irish  Judgm^mts  Extended  to  England. — As  stated  above, 
the  Chancery  Division  of  the  Irish  High  Court  does  not  grant  certificates 
of  its  judgments  for  extension  under  the  Judgments  Extension  Act. 
The  provisions  of  the  Judicature  (Ireland)  Act,  1877,  40  &  41  Vict.  c.  57, 
are  not  identical  with  those  of  the  English  Judicature  Acts.  The  com- 
plete jurisdiction  to  deal  with  all  matters  in  all  Divisions  of  the  High 
Court  which  is  given  to  all  Judges  of  the  High  Court  by  the  English 
Judicature  Act,  1873,  s.  76,  and  the  freedom  of  a  plaintiff  to  choose 
his  own  Division,  are  both  subject  to  restrictions  in  the  Irish  High 
Court.  It  is  probably  due  to  this  difference  that  judgments  of  the 
Irish  Chancery  Division  are  still  extended  to  England  by  the  elaborate 
and  expensive  method  of  exemplification  under  41  Geo.  iii.  c.  90. 

Scottish  judgments  and  orders  of  all  kinds  for  payment  of  money  or 
costs,  and  Irish  judgments  of  the  King's  Bench  Division,  are  extended 
to  England  by  filing  a  certificate  of  the  judgment  or  order  (fee  78.)  in  the 
statutory  form  given  above  at  the  Writ,  etc..  Department  (Judgments), 
Central  Office.  A  sealed  copy  of  the  certificate  is  issued,  upon  which 
the  costs  of  the  extension  can  be  taxed  and  the  execution  issued.  The 
following  is  the  prescribed  form  of  writ  oi  fieri  facias : — 

Fieri  Facias  on  Scotch  or  Irish  Judgment. 
[Title  of  Action  or  Matter.] 

Edward  the  Seventh,  by  the  grace  of  God,  &c.    To  the  sheriflf 
of  ,  greeting : 

We  command  you,  that  of  the  goods  and  chattels  of  in  your 
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bailiwick  you  cause  to  be  made  the  sum  of  and  & 

costs,  also  interest  thereon,  at  the  rate  of  .£  per  centum  per  annum 

from  the  \date  of  judgment  or  day  from  which  money  directed  to  he  paid\ 
which  said  sum  of  money  and  interest  were  lately  before  us,  in  a  certain 
action  depending  in  [the  King's  Bench  Division  of  our  High  Court  of 
Justice  in  Ireland,  or  our  Court  of  Scotland],  wherein  plaintiff 

and  defendant,  by  a  [judgment  of  the  said  Division  of  our  said 

Court  in  Ireland,  or  decreet  of  our  said  Court  in  Scotland],  bearing  date 
the  day  of  19     >  [adjudged  w  decreed]  to  be  paid 

by  the  said  to  as  appears  by  a  certificate  registered 

on  the  day  of  19     ,  in  the  Eegister  of  [Scotch  07* 

Irish]  Judgments  in  our  High  Court  of  Justice  in  England,  pursuant  to- 
the  [Judgments  Extension  Act,  1868].  And  that  of  the  goods  and  chattels 
of  the  said  in  your  bailiwick  you  further  cause  to  be  made 

the  said  sum  of  £  ,  being  the  reasonable  costs  and  charges  attendant 

upon  the  obtaiin"ng  and  registering  the  said  certificate,  as  appears  by  a 
Master's  certificate  dated  day  of  19     >  together 

with  interest  thereon  at  the  rate  of  £4  per  centum  per  annum,  from  the 
[date  of  registration  of  certificate  of  judgment],  and  that  you  have  that 
money  and  interest  before  us  in  our  said  Court  immediately  after  the 
execution  hereof  to  be  paid  to  the  said  in  pursuance  of  the 

said    [judgment   or  decreet].      And  in  what  manner  you   shall   have 
executed  this  our  writ  make  appear  to  us  in  our  said  Court  immediately 
after  the  execution  thereof.     And  have  there  then  this  writ. 
Witness,  &c. 

General  Requirement. — The  Judgments  Extension  Act,  s.  1,  contains, 
a  proviso  that  no  certificate  of  a  judgment  shall  be  registered  more  than 
twelve  months  after  the  date  of  the  judgment,  unless  an  application  has 
been  made  to  the  Court,  or  a  Judge  of  the  Court,  in  which  it  is  sought 
to  register  such  certificate.  This  proviso  does  not  apply  to  the  granting 
of  a  certificate  for  the  purpose  of  registration  in  another  part  of  the 
United  Kingdom.  It  is  the  Court  receiving  such  certificate  to  which  is 
given  the  discretion  to  refuse  to  register  it  after  a  year  from  its  date. 

Effect  of  Registration. — After  registration  in  England,  a  Scotch  or  Irish 
judgment  becomes  for  purposes  of  execution  equivalent  to  an  English 
judgment,  and  gives  a  new  cause  of  action,  and  the  party  subject  to  it 
cannot  go  behind  it  for  the  purpose  of  proving  that  the  debt  adjudged  to 
be  paid  was  statute-barred  according  to  English  law  {In  re  Low,  [1894] 
1  Ch,  147,  C.  A.).  But  it  is  equivalent  to  an  English  judgment  for 
purposes  of  execution  only.  A  judgment  summons  cannot  be  issued  on. 
it,  for  that  is  not  "  execution,"  but  a  special  jurisdiction  created  by  the 
Debtors  Act,  1869,  32  &  38  Vict.  c.  62  {In  re  Watson,  [1893]  1  Q.  B.  21, 
C.  A.). 

A  bankruptcy  notice  cannot  be  issued  on  a  Scotch  judgment,  regis- 
tered in  England  under  the  Judgments  Extension  Act,  for  the  issue  of 
a  bankruptcy  notice  is  not  a  form  of  execution  {In  re  a  Bankruptcy  Notice,. 
[1898]  1  Q.  B.  383,  C.  A.) 

Sec.  4  of  the  Judgments  Extension  Act  provides  that  the  English, 
Scottish,  and  Irish  Courts  respectively  "  shall  have  and  exercise  the  same 
control  and  jurisdiction  over  any  judgment  .  .  .  and  over  any  certificate 
of  such  judgment  .  .  .  registered  under  this  Act   as  it   now  has  and 
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exercises  over  any  judgment  in  its  own  Court,  but  in  so  far  only  as 
relates  to  execution  under  this  Act."  So  it  has  been  held  that  after 
registration  under  the  Act  a  judgment  may  be  enforced  by  appointment 
of  a  receiver  by  way  of  equitable  execution  {Thompson  v.  GUI,  [1903] 
1  K.  B.  760,  C.  A.) ;  and  that  garnishee  proceedings  may  be  taken  in 
respect  of  a  jtidgment  so  registered  {Johnstone  v.  Bucknxill,  [1898]  2  I.  R. 
499.) 

The  Inferior  Courts  Judgments  Extension  Act. 

Statutory  Provisions. — The  Inferior  Courts  Judgments  Extension 
Act,  1882,  45  &  46  Vict.  c.  31,  extends  the  principle  of  the  Judgments 
Extension  Act,  1868,  to  inferior  Courts  of  Great  Britain  and  Ireland. 
Its  effect  is  similar  in  all  respects  to  the  Act  of  1868,  and  it  enables  a 
judgment  of  an  inferior  Court  in  England  to  be  registered  in  an  inferior 
Court  in  Scotland  or  Ireland,  and  vice  versd.  The  "  Inferior  Court "  in 
the  Act  includes  "  County  Courts,  Civil  Bill  Courts,  and  all  Courts  in 
England  and  Ireland  having  jurisdiction  to  hear  and  determine  civil 
causes,  other  than  the  High  Courts  of  Justice,  and  in  Ireland  Courts  of 
petty  sessions  and  the  Court  of  Bankruptcy,  and  in  Scotland  the  Sheriff 
Courts  and  the  Courts  held  under  the  Small  Debts  and  Debts  Recovery 
Acts  "  (s.  2).  The  Act  further  provides  that  where  the  amount  recovered 
in  one  country  is  greater  than  that  which  could  have  been  recovered 
in  the  corresponding  inferior  Court  of  the  country  in  which  the  judg- 
ment is  sought  to  be  registered,  such  judgment  may  be  registered  in  the 
superior  Court  under  the  Judgments  Extension  Act,  1868  (s.  9). 

It  also  gives  the  superior  Courts  in  England  and  Ireland  and  the 
Court  of  Session  in  Scotland  power  by  prohibition,  injunction,  or  inter- 
dict to  stay  the  enforcement  of  any  judgment  registered  in  an  inferior 
Court  under  the  Act  (s.  10). 

The  Act  does  not  apply  to  any  judgment  of  an  inferior  Court  in 
England  against  any  person  domiciled  in  Scotland  or  Ireland,  unless 
the  whole  cause  of  action  arises  and  the  obligation  ought  to  have  been 
fulfilled  within  the  district  of  the  inferior  Court  in  which  the  judgment 
was  obtained,  and  unless  the  summons  was  personally  served  on  the 
defendant  within  such  district  (s.  10).  Similar  provisions  in  relation  to 
domicile  are  made  with  regard  to  Scotch  and  Irish  judgments. 

Practice  under  the  Act. — P'or  the  regulations  in  aid  of  the  above  Act, 
see  the  County  Court  Rules,  1903  and  1904,  Order  45;  for  the  practice 
generally,  see  Annual  County  Courts  Practice,  1907,  pp.  393-595,  723 ; 
and  for  forms,  see  County  Court  Rules,  1903  and  1904,  App.  H,  Nob 
430,  431. 

Removal  of  Judgments  from  Inferior  Courts. 

From  Local  Courts  of  Record. — By  the  Borough  and  Local  Courts  of 
Record  Act,  1872,  35  &  36  Vict.  c.  86,  Sched.  (9),  it  is  provided  than  any 
judgment,  rule,  or  order  for  a  sum  of  not  less'than  £20  may  be  removed 
from  any  Court  to  which  the  Act  applies  into  the  High  Court  by  order 
of  a  judge  of  the  High  Court,  and  that  upon  such  removal  such  judgment, 
rule,  or  order  shall  be  of  the  same  effect  as  a  judgment,  rule,  or  order  of 
the  High  Court.  This  Act  has  for  sums  not  less  than  £20  practically 
superseded  the  provisions  of  both  the  Inferior  Courts  Act,  1779,  19 
Geo.  III.  c.  70,  and  of  the  Judgments  Act,  1838,  1  &  2  Vict.  c.  110. 

The  Act  is  applied  to  the  following  Courts : — By  Orders  in  Council 
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of  June  17  and  26, 1873,  to  the  Mayor's  Court,  London ;  Salford  Hundred 
Court;  Bristol  Court  of  Tolzey  and  Pie  Poudre;  Courts  of  Eecord  of 
Kingston-upon-Hull,  Poole,  Scarborough,  and  York ;  Norwich  Guildhall 
Court ;  and  Great  Yarmouth  Borough  Court. 

The  order  for  removal  is  obtained  by  ex  parte  application  to  a  Master 
in  chambers  upon  production  of  the  judgment,  rule,  or  order  under  the 
seal  of  the  local  Court  and  signature  of  the  proper  officer.  The  judg- 
ment and  order  are  filed  at  the  Central  Office,  whereupon  the  judgment 
can  be  enforced  as  a  judgment  of  the  High  Court. 

Similar  provisions  are  made  with  respect  to  all  inferior  Courts  of 
Eecord  by  1  &  2  Vict.  c.  110,  s.  22,  which  is  still  in  force.  The  practice 
is  similar  in  all  respects,  except  that  on  applying  under  the  last-named 
Act  an  affidavit  must  be  produced  showing  that  the  application  is  within 
the  terms  of  the  Act.  This  process  is  usually  sought  only  where  equitable 
execution  is  desired. 

Special  Provisions  as  to  Certain  Courts. 

Mayor's  Court. — The  above  Act  is  not  usually  resorted  to  in  the  case 
of  the  Mayor's  Court,  London,  as  this  Court  has  a  statutory  provision  in 
its  own  (local)  Act  by  which  a  judgment  can  be  removed  into  the  High 
Court  without  order.  Under  the  Mayor's  Court  (London)  Act,  1857, 
20  &  21  Vict.  c.  clvii.  s.  48,  upon  filing  in  the  High  Court  a  prcecipe  of 
the  judgment  and  an  affidavit  verifying  the  same,  and  that  the  judgment 
remains  unreversed  and  unsatisfied,  execution  shall  issue,  and  immedi- 
ately thereupon  the  judgment  and  execution  become  of  the  same  force 
and  effect  as  a  judgment  or  execution  of  the  High  Court.  In  addition 
to  this  method  of  removing  a  judgment  by  issuing  execution,  the  Mayor's 
Court  Act  provides  for  removal  by  order  (s.  52).  For  form  of  execution, 
see  E.  S.  C,  1883,  App.  H,  Nos.  15,  15a.     Fixed  costs  of  removal,  £1,  6s. 

Salford  Hundred  Court. — The  Salford  Hundred  Court  Procedure  Act, 
1868,  31  &  32  Vict.  c.  cxxx.  s.  88,  also  provides  a  special  procedure  for 
removal  of  a  judgment  unto  the  High  Court  for  purposes  of  execution, 
and  this  procedure  is  alternative  to  that  under  the  Borough  and 
Local  Courts  of  Eecord  Act,  1872,  supra.  The  application  is  made  in  a 
similar  manner  to  a  Master  ex  parte  upon  the  judgment,  and  an  affidavit 
verifying  the  same  and  that  it  is  unsatisfied,  and  (on  information  and 
belief)  that  the  (defendant)  has  no  goods  within  the  jurisdiction  of  the 
Salford  Hundred  Court  on  which  execution  can  be  levied.  Fixed  costs 
of  removal,  £2,  2s. 

Liverpool  Court  of  Passage. — Under  the  Liverpool  Court  of  Passage 
Act,  1838,  1  &  2  Vict.  c.  xcix.  s.  3,  the  party  entitled  to  the  benefit  of  a 
judgment  of  that  Court  may  apply  to  a  Master  ex  parte  on  the  judgment 
and  an  affidavit  verifying  the  same,  for  leave  to  issue  execution  on  the 
judgment.     Fixed  costs  of  removal,  £2,  2s. 

County  Palatine  of  Lancaster. — The  Court  of  Chancery  of  Lancaster 
Act,  1850,  13  &  14  Vict.  c.  43,  s.  15,  provides  for  the  enforcement  by 
process  of  the  High  Court  of  a  decree  or  order  of  the  Palatine  Court 
against  any  person  liable  thereunder  who  resides  or  withdraws  his  person 
or  goods  out  of  the  jurisdiction  of  that  Court.  The  party  prosecuting 
the  decree  or  order  may  apply  by  ex  parte  motion  in  the  Chancery 
Division  of  the  High  Court  upon  a  transcript  of  the  decree  or  order,  and 
an  affidavit  showing  that  the  party  liable  is  out  of  the  jurisdiction  of  the 
Palatine  Court,  and  that  the  decree  or  order  cannot  be  enforced,  asking 
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that  the  same  may  be  made  a  decree  or  order  of  the  High  Court. 
An  order  will  thereupon  be  made  to  that  effect,  which  will  give  the 
applicant  the  costs  of  the  motion  (Duke  v.  Clarke,  1894,  W.  N.  100). 

From  County  Courts. — "  If  a  judge  of  the  High  Court  shall  be  satisfied 
that  a  party  against  whom  judgment  for  an  amount  exceeding  twenty 
pounds  exclusive  of  costs,  has  been  obtained  in  a  County  Court,  has  no 
goods  or  chattels  which  can  be  conveniently  taken  to  satisfy  such  judg- 
ment, he  may,  if  he  shall  think  fit,  and  on  such  terms  as  to  costs  as  he 
may  direct,  order  a  writ  of  certiorari  to  issue  to  remove  the  judgment  of 
the  County  Court  into  the  High  Court ;  and  when  removed  it  shall  have 
the  same  force  and  effect,  and  the  same  proceedings  may  be  had  thereon 
as  in  the  case  of  a  judgment  of  the  High  Court ;  but  no  action  shall  be 
brought  upon  such  judgment"  (County  Courts  Act,  1888,  51  &  52  Vict, 
c.  43,  8. 151).    See  Certiorari. 

As  to  the  last  clause,  see  Austin  v.  Mills,  1853,  23  L.  J.  Ex.  40 ;  and 
as  to  removal  otherwise  than  by  certiorari,  see  Moreton  v.  Holt,  1855, 
24  L  J.  Ex.  169. 

Execution  hy  one  County  Court  of  Judgment  of  another  County  Court. — 
By  sec.  158  of  the  County  Courts  Act,  1888,  provision  is  made  for  the 
execution  of  judgments  of  a  County  Court  beyond  the  jurisdiction  of 
that  Court,  but  within  the  jurisdiction  of  another  County  Court.  In  all 
cases  where  a  warrant  of  execution  has  issued  against  the  goods  and 
chattels  of  any  person  or  an  order  for  his  commitment  has  been  made, 
and  such  person  or  his  goods  and  chattels  are  out  of  the  jurisdiction 
of  the  County  Court  issuing  the  warrant,  the  high  bailiff  may  send 
the  warrant  or  order  to  the  registrar  of  any  County  Court,  and  such 
registrar  shall  seal  the  same  and  issue  it  to  the  high  bailiff  of  his  Court 
for  execution.  The  high  bailiff  of  the  foreign  Court  returns  the  warrant 
to  the  high  bailiff  of  the  home  Court  and  pays  over  the  proceeds  of  the 
execution. 

See  further  as  to  the  procedure  to  be  adopted.  County  Courts  Act, 
1888,  51  &  52  Vict.  c.  43,  s.  158 ;  County  Court  Rules,  1903  and  1904, 
Order  28,  and  see  Order  25 ;  and  Annvxd  County  Courts  Practice,  1907, 
pp.  391,  431. 

Judgrnent  Summons. — A  judgment  creditor  may  proceed 
against  his  debtor  by  a  judgment  summons  under  sec.  5  of  the  Debtors 
Act,  1869,  upon  which  the  debtor  may  be  committed  to  prison  for  a  term 
not  exceeding  six  weeks,  if  it  is  proved  to  the  satisfaction  of  the  Court 
that  the  debtor  has,  or  has  had,  since  the  date  of  the  judgment  or  order 
made  against  him  for  the  payment  of  his  debt,  the  means  to  pay  the 
same,  and  has  refused  or  neglected  to  do  so.  The  Court  may,  however, 
on  an  application  for  the  committal  of  a  judgment  debtor  decline  to 
commit,  and  in  lieu  thereof,  with  the  consent  of  the  judgment  creditor, 
make  a  receiving  order,  and  in  such  a  case  the  judgment  debtor  is 
deemed  to  have  committed  an  act  of  bankruptcy  at  the  time  the  order 
is  made  (Bankruptcy  Act,  1883,  s.  103  (5)).  Committals  on  judgment 
summonses  may  be  made  either  in  the  High  Court  by  the  judge  to  whom 
bankruptcy  business  is  assigned,  or  in  the  County  Court,  but  only  those 
County  Courts  which  have  bankruptcy  jurisdiction  can,  instead  of  making 
a  committal  order,  make  a  receiving  order  {ibid.).  See  Bankruptcy; 
Debtors  Act;  Execution. 

Judicature  Acts. — See  Conflict  of  Law  and  Equity; 
Supreme  Court. 
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Judicial  Acts. — The  acts  of  justices  of  the  peace  may  be  either 
judicial  or  ministerial.  If  justices  in  dealing  with  a  particular  matter 
have  to  exercise  their  discretion  in  arriving  at  a  decision,  they  are 
acting  judicially ;  if,  on  the  other  hand,  they  are  merely  required  to  do 
a,  particular  act  and  are  precluded  from  entering  into  the  merits  of  the 
matter,  they  are  said  to  be  acting  ministerially.  The  duty  of  a  magis- 
trate, for  instance,  in  respect  to  admitting  a  person  to  bail  is  a  judicial 
act,  as  it  involves  inquiries  on  which  discretion  must  be  exercised 
{Linford  v.  Fitzroy,  1849,  13  Q.  B.  240).  On  the  other  hand,  the  grant- 
ing of  a  certificate  of  dismissal  of  a  complaint  for  an  assault,  under  the 
Offences  against  the  Person  Act,  1861,  s.  47,  is  a  ministerial  act  {Han- 
cock V.  Somes,  1859,  28  L.  J.  C.  M.  196).  Judicial  acts  are  generally  not 
performed  outside  the  limits  of  the  justice's  county,  and  ought  to  be 
done  in  open  Court.  Protection  is  given  to  the  acts  of  justices,  appar- 
ently both  judicial  and  ministerial,  in  matters  within  their  jurisdiction, 
unless  they  have  been  done  maliciously  and  without  reasonable  and 
probable  cause  (Justices  Protection  Act,  1848,  11  &  12  Vict.  c.  44,  s.  1). 
The  statement  of  claim  in  any  action  against  a  justice  for  an  act  done 
in  the  execution  of  his  duty  with  respect  to  any  matter  within  his 
jurisdiction,  must  expressly  allege  that  the  Act  was  done  maliciously 
and  without  reasonable  and  probable  cause  (R.  S.  C,  Order  19,  r.  22). 
If,  however,  a  justice  exceeds  his  jurisdiction  or  acts  without  having 
jurisdiction,  the  question  of  malice  does  not  enter  into  the  case,  and  he 
is  liable  for  what  he  has  done  {Polley  v.  Fordham  (No.  2),  1904,  68 
J.  P.  504).  Justices  of  the  peace  come  within  the  Public  Authorities 
Protection  Act,  1893,  which  has  a  six  months'  limit  for  the  bringing  of 
actions.  See  also  Paley's  Summary  Convictions,  1904,  8  th  ed.,  pp.  480 
et  seq. 

With  respect  to  judges  of  superior  Courts  no  action  will  lie  for  any 
of  their  judicial  acts  or  words,  even  though  these  be  done  or  said  malici- 
ously and  contrary  to  good  faith  and  honesty  {Anderson  v.  Gorrie,  [1895] 
1  Q.  B.  668).  So  the  judge  of  a  Consular  Court,  while  sitting  and  acting 
as  judge,  has  the  same  right  of  protection  as  is  accorded  to  the  judge  of 
a  Court  of  Record  in  England  {Haggard  v.  Pdicier,  [1892]  A.  C.  61)^ 

Judicial  Committee. — See  Privy  Council. 

Judicial  Disc  ret  ion.  — See  Discretion,  Judicial. 

Judicial  Oath.— See  Oaths. 

Judicial  Proceeding's. — Statements  made  to  a  magistrate 
in  a  matter  in  which  he  is  not  called  upon  to  act  judicially  or  in  the 
discharge  of  magisterial  functions  are  not  judicial  proceedings ;  it  was 
held,  therefore,  that  a  person  could  not  in  such  a  case  justify  the 
publication  of  a  libel  which  consisted  of  a  correct  report  of  what 
was  said  in  the  presence  of  the  magistrate  as  being  a  report  of 
judicial  proceedings  {M'Gregor  v.  Thwaites,  1824,  3  Barn.  &  Cres.  24; 
27  R.  R.  274). 

Judicial  Separation. — The  old  form  of  decree  under  the 
practice  of  the  Ecclesiastical  Courts  prior  to  the  passing  of  the  Matri- 
monial Causes  Act,  1857,  was  a  divorce  a  mensa  et  tlioro,  i.e.  separation 
from  board  and  bed ;  but  by  sec.  2  of  that  Act  (20  &  21  Vict.  c.  85),  it 
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was  enacted  that,  as  soon  as  it  came  into  operation,  all  jurisdiction 
theretofore  exercisable  by  any  Ecclesiastical  Court  in  England  in  respect 
of  divorces  a  mensa  et  thoro,  and  in  all  causes,  suits,  and  matters  matri- 
monial, should  cease  to  be  so  exercisable,  except  so  far  as  related  to 
the  granting  of  marriage  licences,  which  were  to  continue  to  be  granted 
as  if  the  Act  had  not  been  passed.  By  sec.  7  of  the  same  Act  it  was 
provided  that  no  decree  in  future  be  made  for  a  divorce  a  nunsa  et  thoro  ; 
but  that  in  all  cases  in  which  such  a  decree  might  theretofore  have  been 
pronounced,  as  also  on  the  ground  of  desertion  for  two  years  and 
upwards,  which  was  by  the  Act  (s.  16)  constituted  a  matrimonial 
offence,  the  Court  established  by  that  Act  (now  the  Probate,  Divorce, 
and  Admiralty  Division  of  the  High  Court  of  Justice  in  England)  might 
pronounce  a  decree  for  a  judicial  separation,  which  was  to  have  the  same 
force  and  the  same  consequences  as  a  divorce  a  vicnsa  et  thoro  had  there- 
tofore carried  with  it.  Kules  and  regulations  have  from  time  to  time 
been  made,  by  virtue  of  sec.  53,  regulating  the  practice  and  procedure  in 
all  cases  under  the  Matrimonial  Causes  Act,  1857,  and  subsequent 
amending  Acts,  and,  by  sec.  67,  all  such  rules  and  regulations  must  be 
laid  before  both  Houses  of  the  Legislature  within  a  specified  period. 
Full  power  is  given  to  the  Court  to  revoke  or  alter  the  rules  and  regu- 
lations so  made  and  sanctioned  from  time  to  time ;  and  subject  to  these 
rules  and  regulations,  the  Court  is  to  proceed  and  act  and  give  relief  on 
principles  and  rules,  which  in  the  opinion  of  the  Court  shall  be,  as 
nearly  as  may  be,  comformable  to  those  previously  in  force  under  the 
old  Ecclesiastical  Courts  in  the  same  class  of  cases  (s.  22).  Every  suit 
must  now  be  commenced  by  petition  addressed  to  the  President  of  the 
Division,  and  the  petition  must  be  accompanied  by  an  affidavit  verifying 
its  contents.  Either  husband  or  wife  may  petition  the  Court,  and  the 
grounds  upon  which  a  judicial  separation  may  be  granted  are  (s.  16) 
adultery  or  cruelty,  or  desertion  without  just  cause  for  two  years  and 
upwards ;  and  following  the  ecclesiastical  practice,  an  attempt  to  commit 
sodomy  would,  if  proved  to  the  satisfaction  of  the  Court,  be  sufficient 
ground  for  a  judicial  separation,  as  distinguished  from  a  divorce  {Bromley 
V.  Bromley,  2  Add.  158 ;  Mogg  v.  Moyg,  ibid.  292). 

The  defences  which  may  be  set  up  by  the  respondent  vary  according 
to  the  ground  upon  which  relief  is  sought,  but  there  is  one  plea,  which, 
if  established,  forms  an  absolute  bar  in  suits  for  judicial  separation 
founded  upon  any  ground  whatsoever.  That  plea  is  that  the  petitioner 
has  committed  adultery  since  the  date  of  the  marriage.  Herein  lies  a 
notable  distinction  between  suits  for  dissolution  of  marriage  and  suits 
for  judicial  separation;  for  whereas  adultery,  on  the  part  of  a  petitioner 
for  dissolution,  is  only  a  discretional  bar  (albeit  the  discretion  is  exer- 
cised only  in  exceptional  cases),  pursuant  to  the  terms  of  sec.  31  of  the 
Matrimonial  Causes  Act,  1857,  20  &  21  Vict.  c.  85,  the  same  offence 
absolutely  precludes  the  Court  from  granting  a  judicial  separation.  It 
is  now  superfluous  to  refer  to  any  of  the  older  authorities  upon  this 
point,  since  the  law  has  been  laid  down  by  the  Court  of  Appeal  in  the 
<jase  of  Otway  v.  Otway,  1888,  13  P.  D.  141 ;  57  L.  J.  81  P.  &  M. ;  59 
L.  T.  Reps.  153.  In  that  case  both  parties  petitioned  for  a  divorce,  but, 
upon  the  findings,  no  question  was  raised  as  to  exercising  the  discretion 
conferred  by  sec.  31.  Butt,  J.,  who  tried  the  case,  found  both  parties 
guilty  of  adultery,  and  also  found  the  husband  guilty  of  cruelty  of  an 
exceptional  kind,  and,  on  this  account,  and  especially  in  the  interests  of 
the  children  of  the  marriage,  he  pronounced  a  decree  of  judicial  separa- 
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tion  in  favour  of  the  wife,  and  gave  her  the  custody  of  the  children. 
But  the  Court  of  Appeal  reversed  this  decree,  upon  the  ground  that  the 
question,  having  resolved  itself  into  one  of  judicial  separation,  was 
governed  by  the  practice  of  the  Ecclesiastical  Courts,  which  had  always 
refused  to  grant  divorces  a  mensa  et  thoro  to  persons  found  guilty  of 
adultery.  Lord  Justice  Cotton,  in  the  course  of  his  judgment,  after 
referring  to  the  particular  sections  of  the  Matrimonial  Causes  Act,  1857, 

20  &  21  Vict.  c.  85,  governing  the  principles  and  practice  in  cases  of 
judicial  separation,  and  particularly  to  sec.  22,  which  provides  that  "  in 
all  suits  and  proceedings,  other  than  proceedings  to  dissolve  a  marriage, 
the  said  Court  shall  proceed  and  act  and  give  relief  on  principles  and 
rules  which  in  the  opinion  of  the  said  Court  shall  be  as  nearly  as  may 
be  conformable  to  the  principles  and  rules  on  which  the  Ecclesiastical 
Courts  have  heretofore  acted  and  given  relief,  but  subject  to  the  provisions 
herein  contained  and  to  the  rules  and  orders  under  this  Act,"  proceeded 
as  follows  (p.  46) : — "  It  was  urged  that  sec.  22  only  refers  to  matters  of 
practice  and  procedure;  but,  in  my  opinion,  although  the  rules  seem 
to  amount  to  that,  yet  the  point  is  not  a  matter  of  procedure,  but  of 
principle.  The  appeal  to  us  has  been  simply  on  the  ground  that,  in 
this  case,  the  wife,  having  been  held  to  have  been  guilty  of  adultery, 
is  in  such  a  position  that,  having  regard  to  the  principles  followed  by 
the  Ecclesiastical  Courts,  she  could  not  have  obtained  a  decree  for  a 
divorce  a  mensa  et  thoro  under  the  old  law.  A  number  of  cases  have 
been  cited  to  us,  by  which  it  was  laid  down,  without  a  break  at  all,  that 
a  husband  guilty  of  adultery  could  not  maintain  any  proceedings  against 
his  wife  in  the  old  Ecclesiastical  Courts  for  a  divorce  a  mensa  et  thoro. 
But  then  it  was  contended  that  there  is  no  decision  of  the  old  Ecclesi- 
astical Courts,  that,  where  a  husband  has  been  guilty  of  cruelty,  the 
adultery  of  his  wife  will  prevent  her  from  obtaining  relief  in  respect  of 
that  cruelty,  and  from  obtaining  a  divorce  a  mensa  et  thoro  ;  and,  there- 
fore, that  there  is  no  reason  to  preclude  the  wife  from  coming  to  the 
Court  in  this  case  and  obtaining  a  judicial  separation.  .  .  .  The  matter 
was  not  at  all  argued  before  Butt,  J.,  and  therefore  we  have  not  the 
benefit  of  his  consideration  of  the  question.  It  is  very  true  that  there 
is  no  decision  of  the  old  Ecclesiastical  Courts  bearing  on  the  question  ; 
but  we  have  a  decision  exactly  in  point  by  Sir  Cresswell  Cresswell,  in 
which,  acting  on  the  principles  of  the  old  Ecclesiastical  Courts,  he 
decided  that  although  cruelty  was  proved,  yet  as  the  wife  was  guilty  of 
adultery,  she  could  not  get  any  decree  for  judicial  separation  as  against 
her  husband.  That  is  the  case  of  Drummond  v.  Dritmmortd,  1861,  2  Sw. 
&  Tr.  269 ;  39  L.  J.  177,  P.  &  M.  ...  Is  there  anything  which  ought 
to  induce  us  not  to  follow  that  decision  ? "  In  the  result,  that  decision 
was  approved  and  followed  by  the  Court  of  Appeal.  As  to  judicial 
separations  under  the  Summary  Jurisdiction  (Married  Women)  Act,. 
1895,  see  Desektion  of  Wife  and  Childken,  Vol.  IV.  p.  528.  As  tO' 
the  effect  of  orders  under  the  Act  of  1895  on  suits  in  the  Divorce 
Division,  also,  as  to  what  extent  desertion  may  now  be  held  to  bar 
relief  in  that  Division,  see  Divokce,  Vol.  IV.,  p.  679,  and  cases  there- 
referred  to. 

By  sec.  25  of  the  Divorce  and  Matrimonial  Causes  Act,  1857,  20  & 

21  Vict.  c.  85,  in  every  case  of  a  judicial  separation,  the  wife,  from  the- 
date  of  the  sentence,  and  whilst  the  separation  continues,  is  to  be  con- 
sidered as  a  feme  sole  with  reference  to  property  of  every  description 
which  she  may  acquire,  or  which  may  come  to  or  devolve  upon  her. 
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If  a  reversionary  interest  belonging  to  the  wife  before  the  desertion, 
or  before  the  decree  of  judicial  separation  was  pronounced,  falls  into 
possession  while  the  decree  or  protection  order  is  in  force,  the  wife 
is  entitled  to  it  as  though  she  were  a  feme  sole,  and  that  as  against  the 
husband's  assignee,  if  the  fund  was  not  reduced  into  possession  at  the 
date  of  the  decree  (In  re  Insole,  1865,  L  R.  1  Eq.  470 ;  In  re  JEmeri/'s 
Trusts,  1884,  50  L.  T.  197).  Where  a  married  woman,  entitled  to  a  legacy 
charged  on  real  estate,  which  had  not  been  reduced  into  possession 
by  her  husband,  obtained  a  protection  order  in  consequence  of  her 
husband's  desertion,  it  was  held  that  the  legacy,  on  being  paid  to  her 
after  the  date  of  the  order,  was  property  which  then  came  to  or  devolved 
upon  her  (In  re  Coivard  and  Adams  Purchase,  1875,  L.  R.  20  Eq.  179). 

A  wife  who  has  obtained  a  decree  for  judicial  separation  is  to  be 
considered  as  a  feme  sole  with  respect  to  such  property  only  as  she  may 
accjuire,  or  which  may  come  to  or  devolve  upon  her  after  the  decree. 
The  25th  section  does  not  apply  to  property  to  which  the  wife  may 
be  entitled  in  possession  at  the  date  of  the  decree  (  Waiie  v.  Morland, 
1888,  38  Ch.  D.  135 ;  and  see  Nicholson  v.  Drury  Buildings  Estate  Co., 
1877,  7  Ch.  D.  48 ;  Dawes  v.  Creyke,  1885,  30  Ch.  D.  500 ;  Hill  v.  Cooper, 
[1893]  2  Q.  B.  85). 

See  Husband  and  Wife  ;  Judicial  Separation. 

[^Auiliorities. — In  addition  to  the  authorities  appended  to  the  articles 
Alimony,  Divorce,  see  Lushington's  Summary  Jui-isdiction  (Manned 
Women)  Ad,  1895,  and  Browne  and  Powlcs'  Law  of  Divorce,  7th  ed. ; 
Oakley's  Divorce  Practice,  6th  ed.] 

Judicial  Trustee. — A  judicial  trustee  is  a  trustee  appointed 
by  the  Court  under  the  Judicial  Trustees  Act,  1896,  59  &  60  Vict.  c.  35, 
and  the  Judicial  Trustees  Rules,  1897.  This  Act  practically  introduces 
into  England  for  private  trusts  the  Scotch  system  of  judicial  factors. 
The  judicial  trustee  is  appointed  and  supervised  in  various  ways  by  the 
Court ;  he  may  be  paid  for  his  services,  and  has  easy  access  to  the  Court. 
So  far,  no  English  cases  liave  been  decided  on  the  Act  or  rules.  But 
see  HiUton  v.  Annan,  1898,  W.  N.  20. 

The  Court  may  in  its  discretion,  and  on  the  application  of  a  trustee 
or  beneficiary  or  person  creating  or  intending  to  create  a  trust,  appoint 
a  person  (called  a  judicial  trustep)  to  be  a  trustee  of  that  trust,  jointly 
with  any  other  person  or  as  sole  trustee,  and,  if  sufficient  cause  is  shown, 
in  place  of  all  or  any  existing  trustees  (s.  1(1)).  [Where,  however,  there 
was  no  ground  of  complaint  against  the  existing  trustee,  the  Court 
refused  to  exercise  its  discretion  by  appointing  (Be  Ratdiff,  [1898] 
2  Ch.  352).]  It  has  been  said  that  the  union  of  a  judicial  trustee 
and  a  private  or  gratuitous  trustee  is  not  desirable  (Re  Martin,  1900, 
W.  N.  129).  As  at  present  there  are  no  provisions  to  guide  a  judicial 
trustee  in  his  dealings  with  a  private  co-trustee,  it  is  possible  that  some 
inconvenience  may  arise.  [By  sec.  3  of  the  Act,  the  jurisdiction  of  the 
Court  to  relieve  trustees  generally  from  liability  for  breach  of  trust 
is  extended.  Relief  under  the  section  was  refused  where  the  trustees, 
who  were  perfectly  honest,  endeavoured  to  shelter  themselves  behind  a 
fraudulent  solicitor  (Davis  v.  Hutchings,  [1907]  1  Ch.  356).    See  Trusts.] 

The  follouniu)  Persons  may  he  Appointed. — (1)  Any  fit  and  proper 
person  named  in  the  application  (s.  1  (3)),  [and  in  the  absence  of  such 
nomination  an  official  of  the  Court,  but  the  Court  is  not  bound  in  declin- 
ing to  appoint  the  nominee  of  the  applicant  to  appoint  such  an  official 
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{Douglas  v.  Bolam,  [1900]  2  Ch.  749).]  The  Court  is  not  precluded 
from  appointing  a  beneficiary,  or  a  relation  or  husband  or  wife  of  a 
beneficiary,  or  a  solicitor  to  the  trust  or  to  the  trustee  or  to  any  bene- 
ficiary, or  a  married  woman,  or  a  person  standing  in  any  special  position 
to  the  trust,  or  a  person  already  a  trustee  of  the  trust  (r.  5). 

(2)  An  official — usually  the  official  solicitor — of  the  Court  in  absence 
of  any  or  a  fit  nomination,  and  sometimes  on  the  discharge  of  a  judicial 
trustee  (s.  1  (3),  rr.  7  and  23  (2)).  He  is  called  an  official  judicial  trustee. 
Eule  26  forbids  appointment  of  such  a  trustee  for  any  persons  in  relation 
to  a  club  or  company,  and  specially  provides  for  the  carrying  on  of  a 
trade  or  business.  He  may  be  subject  to  Treasury  Eules  as  to  the 
banking  account  and  the  application  of  remuneration  (r.  10  (8),  and 
r.  18). 

Mode  of  Appointment. — 1,  The  application  is  made  in  the  Chancery 
Division  and  by  originating  summons,  or,  if  in  a  pending  cause  or  matter, 
as  part  of  the  relief  claimed,  by  ordinary  summons  (r.  2). 

2.  The  summons  has  to  be  served  on  the  trustees  and  such  of  the 
beneficiaries  (if  any)  as  the  Court  directs.  The  Court  may  dispense 
with  service  or  require  service  on  other  persons  (r.  3  (1  and  3)). 

3.  Applicant  on  taking  out  an  originating  summons  must  supply 
a  written  statement  containing  various  particulars,  e.g.  whether  the 
trustee  is  to  be  remunerated  or  not.  Applicant's  affidavit  verifying  his 
statement  is  sufficient  primd  facie  evidence  of  the  particulars  (r.  4). 

4.  On  the  appointment,  the  Court  makes  the  necessary  vesting  orders 
(r.  6). 

His  Duties  are — 1.  To  furnish  the  Court  with  a  complete  statement 
of  the  trust  property,  and  to  correct  it  from  time  to  time  (r.  8). 

2.  To  give  security,  with  sureties,  unless  he  is  an  official  of  the  Court, 
or  the  Court  dispenses  with  it.  The  appointment  does  not  take  effect 
until  the  security  is  given  (r.  9). 

3.  To  keep  a  separate  trust  account  at  a  bank  approved  by  the 
Court  (r.  10). 

4.  To  pay  all  trust  moneys  coming  into  his  hands  into  the  bank. 
He  is  liable  to  pay  interest  at  5  per  cent,  on  money  unnecessarily 
remaining  in  his  hands  (r.  11). 

5.  To  deposit  in  the  names  of  the  trustees  all  documents  of  title  with 
that  bank  or  in  such  other  custody  as  the  Court  directs ;  to  give  notice 
to  the  bank  not  to  deliver  over  the  deeds  save  on  request  signed  by  the 
judicial  trustee  and  the  officer  of  the  Court,  and  to  allow  inspection 
by  any  person  authorised  by  the  officer  of  the  Court ;  and  to  give  a  list 
of  the  documents  to  the  Court  (r.  10  (2,  3,  4)). 

6.  To  annually  make  up  and  deliver  accounts  before  the  dates  fixed 
by  the  Court  for  audit  by  the  officer  of  the  Court  or  a  professional 
accountant  (r,  14). 

Remuneration,  etc. — He  is  allowed  (unless  the  Court  otherwise  orders) 
deductions  on  audit  for — 

(i.)  Remuneration — where  he  is  to  be  remunerated — at  the  rate  fixed 
by  the  Court,  regard  being  had  to  the  duties  entailed  on  him  (r.  17 
(1  and  2)).  The  Court  may  order  the  remuneration  to  be  wholly  or 
partially  forfeited,  if  he  has  misconducted  himself  in  relation  to  the 
trust  (r.  19). 

(ii.)  Special  Allowances  which  the  Court  may  make — (1)  for  the 
statement  of  the  trust  property,  not  exceeding  ten  guineas ;  and  (2) 
for  realising  or  reinvesting  the  trust  property,  not  exceeding  a  fixed 
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percentage ;  and  (3)  if  satisfied  that  in  that  year  more  trouble  has  been 
thrown  on  the  trustee  by  exceptional  circumstances  than  would  ordinarily 
be  involved  in  the  administration  of  the  trust  (r.  17  (3)). 

(iii.)  Fees  paid  by  him  under  the  rules  (r.  16).  These  are  determined 
by  the  schedule  to  the  rules,  and  paid  out  of  income.  But  no  deduction 
is  allowed  for  professional  assistance  or  personal  work  or  outlay,  unless 
the  Court  has  authorised  the  deduction  or  is  satisfied  that  it  is  justified 
by  the  strict  necessity  of  the  case  (r.  16). 

Removal  or  Betirement,  etc. — The  Court  may,  if  it  considers  it  expedient 
in  the  interests  of  the  trust,  on  or  without  application  of  any  interested 
party — (1)  siispeTid  a  judicial  trustee  (r.  20  (1)),  or  (2)  remove  him — but 
only  on  an  application  for  the  purpose  by  summons  or  after  the  Court 
has  given  him  notice  (r.  21  (1-3)).  In  both  cases  the  Court  gives 
directions  necessary  for  the  security  of  the  trust  property  (rr.  20  (2) 
and  21  (4)). 

A  judicial  trustee  desiring  to  be  discharged  must  give  notice  to  the 
Court,  stating  proposals  as  to  the  appointment  of  a  successor  (r.  23). 

The  Court  may  at  any  time  after  ascertaining  the  wishes  of  persons 
interested  in  the  trust,  on  the  application  by  summons  of  any  such 
person,  order  that  there  sJuUl  cease  to  be  a  judicial  trnsfee  of  a  trust.  The 
Court  must  accede  to  the  application,  if  satisfied  that  all  persons 
interested  concur. 

Exercise  of  the  Powers  of  the  Court. — A  judicial  trustee  is  subject 
to  the  control  and  supervision  of  the  Court  as  an  officer  thereof 
(sec.  1  (3)).  The  Court  may,  on  or  without  request,  give  hun  directions 
in  regard  to  the  trust  or  its  administration  (s.  1  (4)) ;  such  directions 
lie  may  request  at  any  time,  on  sending  the  fee  and  a  statement  of  facts 
(r.  12).  The  Court  may  also  direct  an  inquiry  (conducted  by  the  officer 
of  the  Court,  unless  otherwise  specially  ordered)  into  the  administration 
by  or  dealings  of  the  judicial  trustee  (s.  1  (6)  and  r.  22)). 

For  the  purposes  of  the  Act  or  Kules,  the  ojficer  of  the  Court  (i.e.  in 
the  High  Court  the  Chancery  Master,  in  a  District  Registry  or  a  Palatine 
or  County  Court  any  registrar)  may  exercise  any  power  of  the  Court, 
including  that  of  ordering  the  appointment  of  a  judicial  trustee  and 
of  making  vesting  orders,  and  hear  any  matter  which  may  be  heard  by 
the  Court.  Any  party,  however,  has  the  right  to  bring  any  particular 
point  before  the  judge  (rr.  27  and  33;  Be  Martin,  1900,  W.  N.  129). 
Thus  Order  55,  r.  15a,  does  not  apply  to  the  appointment  of  a  judicial 
trustee,  nor  to  an  order  vesting  the  trust  property  in  him. 

As  to  the  procedure.  No  summons  need  be  taken  out  for  any 
purpose  under  the  Act  or  rules,  save  where  required  by  the  rules  or 
directed  by  the  Court.  A  judicial  trustee  may  apply  to,  or  communicate 
with,  the  Court  by  letter  addressed  to  the  officer  of  the  Court,  who  may 
give  directions  by  letter  (r.  28  (1  and  2)),  or  require  attendance  at 
chambers  (r.  12  (3)). 

Rules  29-31  specially  provide  for  the  jurisdiction  of  and  procedure 
in  District  Registries  and  Palatine  and  County  Courts.  In  County 
Courts  the  jurisdiction  is  limited  to  cases  where  the  trust  property  does 
not  exceed  £500,  and  to  Metropolitan  Courts  or  those  having  bankruptcy 
jurisdiction,  and  the  procedure  is  by  petition  in  lieu  of  summons 
(r.  31  (1)  and  (4)). 

[Authorities. — See  T.  A.  Romer,  Judicial  Trustees'  Guide,  1898  ;  and 
G.  J.  Wheeler,  The  Judicial  Trustees  Act,  1896.] 
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Junction. — Where  a  railway  company  is  authorised  by  its 
special  Act  to  make  a  junction  between  its  railway  and  any  other 
railway,  all  interferences  with  the  works  of  the  latter  company  are 
to  be  carried  out  under  the  superintendence  of  its  engineer,  and  in  case 
there  is  any  dispute  as  to  the  mode  of  effecting  the  junction  the  matter 
is  to  be  determined  by  a  referee  appointed  by  the  Board  of  Trade  on  the 
application  of  either  party  at  the  cost  of  the  company  making  the 
junction  (Railways  Clauses  Act,  1863,  s.  9).  Unless  otherwise  provided 
by  agreement  or  by  the  terms  of  the  special  Act,  the  company  effecting 
the  junction  may  only  purchase  easements  in  the  land  of  the  other 
company  (s.  10),  and  it  is  not  to  interfere  with  the  works  of  the  other 
company  more  than  is  necessary  (s.  11).  The  company  with  whose  line 
the  junction  is  effected  may  erect  and  maintain  such  signals,  etc.,  as  may 
be  necessary  for  the  safe  working  of  the  junction,  and  the  expenses  thus 
•entailed  are  to  be  paid  by  the  company  making  the  junction  (s.  12). 
See  Railway. 

Any  junction  of  a  light  railway  authorised  under  the  Light  Railways 
Act,  1896,  must,  as  far  as  in  the  opinion  of  the  Board  of  Trade  may  be 
reasonably  practicable,  be  so  made  as  to  avoid  interference  with  lines 
of  rails  used  for  passenger  traffic  (Light  Railways  Act,  1896,  s.  23). 
See  Railways. 

Junior. — "Junior"  is  no  part  of  a  person's  name,  but  the  fact 
that  a  person,  who  ordinarily  signs  his  name  with  this  addition,  has 
^dded  it  to  his  signature  on  an  election  nomination  paper  does  not 
invalidate  such  paper,  although  on  the  register  of  electors  the  name  of 
the  nominator  is  entered  without  such  addition  (Gledhill  v.  Crowther, 
1889,  23  Q.  B.  D.  136). 

Jura.  rega-Iia.. — Royal  rights  or  prerogatives.  See  Lancastek, 
Duchy  and  County  Palatine  of. 

Jurat. — See  Oaths. 
Jurats. — See  Channel  Islands. 

Jurisdiction. — The  word  "jurisdiction"  is  used  in  English 
law  to  denote  both  the  authority  of  a  Court  or  a  judge,  and  the 
territorial  limits  within  which  it  is  exercisable.  The  chief  heads  of  law 
covered  by  the  term  "jurisdiction"  will  be  found  treated  ;in  this  work 
in  such  articles  as  Foreign  Judgment,  Marriage,  Service  out  of  the 
Jurisdiction,  etc. ;  and  see  Competence. 

Jurisdictional  Waters. — It  would  tend,  says  Sir  Travers 
Twiss,  to  greater  clearness,  if  jurists  were  to  confine  the  use  of  the  term 
maritime  territory  to  the  actual  coasts  of  a  nation  or  to  those  portions  of 
the  sea  intra  fauces  terrce  over  which  a  nation  is  entitled  to  exclusive 
jurisdiction,  and  over  which  its  territorial  law  has  paramount  force  and 
operation ;  and  if  they  were  to  designate  the  extent  of  tidal  waters  over 
which  the  territorial  law  of  a  nation  operates  concurrently  with  the 
law  of  nations,  as  its  jurisdictional  waters  {Law  of  Nations  in  time  of 
Peace,  Lond.,  1892,  p.  293).  Sir  T.  Twiss  cites  in  support  of  the  use  of 
this  expression,  Mr.  Justice  Story,  who  used  it  in  his  judgment  in  the 
schooner  Fame,  3  Mason's  American  Reports,  p.  152.  The  more  common 
■designation  of  the  waters  in  question  is  territorial  waters  {q_.v.). 
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Jurisprudence. 

Jurisprudence  is  the  science  of  law.  The  temi,  which  is  now  properly 
employed  only  in  this  technical  sense,  has  also  been  employed  in 
various  other  senses,  respectively  suggested  by  etymology,  by  historical 
accident,  or  by  the  pursuit  of  euphony.  Etymologically, "  iurisprudentia," 
like  "  iuris  scientia,"  originally  denoted  merely  such  a  knowledge  of  the 
laws  of  his  country  as  was  possessed  by  a  practising  lawyer  at  Rome. 
By  historical  accident,  "jurisprudence"  has  come  to  mean  in  France  the 
decisions  of  the  Courts.  In  popular  English,  one  perpetually  encounters 
such  phrases  as  "Spanish,"  "equity,"  or  "medical"  "jurisprudence;" 
when  the  writer  wishes  to  express  by  these  sonorous  appellations  nothing 
more  than  "  the  law  of  Spain,"  "  tlie  decisions  of  Courts  of  equity,"  or 
"  such  medical  facts  as  may  have  to  be  discussed  in  the  course  of  judicial 
inquiries."  But  the  use  of  the  term  in  a  specific  and  technical  sense  is 
indispensable.  As  so  used,  it  is  the  name  of  the  science  which  defines 
legal  conceptions,  and  classifies  them  in  accordance  with  their  observed 
affinities.  The  province  of  jurisprudence  is  therefore  to  determine 
what  is  meant  by  "  law  "  ("  ius  "),  what  are  its  sources  and  species,  and 
what  are  the  objects  which  it  subserves. 


Law. 

It  is  sufficiently  obvious  that  the  "  law  "  with  which  jurisprudence  is 
concerned  is  not  that  orderly  recurrence  which  is  remarked  in  the  opera- 
tion of  physical  forces.  But,  unless  the  term  is  to  be  so  emptied  of  any 
precise  meaning  as  to  unfit  it  for  scientific  use,  "law"  must  be  dis- 
tinguished no  less  sharply,  also,  from  morality.  Most  of  the  confusion 
which  has  beset  the  study  of  jurisprudence,  and  in  particular  the  mis- 
guiding fiction  of  a  "  law  of  Nature,"  is  attributable  to  the  non-recog- 
nition of  a  hard-and-fast  dividing  line  between  law  and  ethics.  The 
line  must  be  drawn  between  those  bodies  of  rules  which  do,  and  those 
bodies  of  rules  which  do  not,  rest  upon  the  authority  of  a  sovereign  State. 
The  former  must  alone  be  described  as  "  law ; "  and  as  being,  or  having 
been,  thus  actually  imposed  by  a  State,  they  are  described,  to  distinguish 
them  from  rules  which  have  merely  been  thought  suitable  to  be  so 
imposed,  as  "positive  law." 
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It  must  be  further  remarked  that  jurisprudence  is  primarily  con- 
cerned not  with  the  contents  or  matter  of  laws,  but  with  their  types  or 
forms ;  e.g.  not  with  the  question  whether  the  period  of  prescription  is 
twelve  years  or  twenty,  but  with  the  existence  and  significance  of 
"prescription"  as  a  legal  category.  The  complete  definition  of  juris- 
prudence is  therefore  :  "  the  formal  science  of  positive  law."  This  precise 
conception  of  the  science  is  mainly  due  to  English  thinkers,  whose  suc- 
cession may  be  traced  from  Hobbes  through  Bentham  and  Austin  to 
writers  of  the  present  day.  Continental  writers,  so  far  as  they  have 
isolated  the  topic  from  the  treatment  of  a  given  legal  system,  have 
tended  to  identify  it  with  speculations  upon  a  "  law  of  Nature,"  and  to 
obliterate  the  boundaries  which  separate  law  from  social  observances 
and  moral  habitudes. 

The  source  of  law,  in  the  sense  of  the  sanction  which  enforces  it,  is  in 
every  case,  as  we  have  already  seen,  the  authority  of  a  State.  But  the 
rules  which  are,  either  immediately  or  eventually,  thus  enforced  came 
into  existence  in  many  ways  other  than  by  deliberate  State  action.  The 
"sources  of  law,"  in  this  sense,  are  not  only  legislation  and  judicial 
decision,  both  of  which  may  be  taken  to  be  acts  of  the  State  itself,  but 
also  custom,  religion,  scientific  discussion,  and  equity. 

Rights. 

The  object  of  law  is  the  creation  and  protection  of  legal  rights. 

A  right,  in  the  widest  sense,  is  nothing  more  nor  less  than  the  capacity 
enjoyed  by  one  man  of  influencing  the  acts  of  another,  by  means,  not  of 
his  own  strength,  but  of  the  opinion,  or  the  force,  of  society. 

A  legal  right  is  a  capacity  residing  in  one  man  of  controlling,  with 
the  assent  and  assistance  of  the  State,  the  actions  of  others.  We  in 
English  are  happily  spared  the  ambiguity  caused  in  many  languages  by 
the  existence  of  only  one  term  ("  lus,"  "  Eecht,"  "  Diritto,"  "  Derecho," 
or  "  Droit ")  to  express  the  two  ideas  of  "  law,"  in  the  abstract,  and  of  a 
concrete  "right."  Every  legal  right  implies  a  correlative  legal  duty. 
When  the  State  will  compel  B.  to  carry  out,  either  by  act  or  forbearance, 
the  wishes  of  A.,  it  matters  not  whether  we  say  that  A.  has  a  legal  right, 
or  that  B.  is  under  a  legal  duty. 

A  right  will  be  found  on  analysis  to  consist  of  the  following  elements: — 
(1)  A  person,  in  whom  the  right  resides,  whom  we  will  call  "  the  person 
of  inherence ; "  (2)  in  many,  but  not  in  all  cases,  an  object,  over  which 
the  right  is  exercised ;  (3)  acts  or  forbearances,  which  the  person  of 
inherence  is  entitled  to  exact ;  (4)  a  person,  from  whom  these  acts  and 
forbearances  can  be  exacted,  in  other  words,  whose  duty  it  is  to  act  or 
forbear  for  the  benefit  of  the  person  of  inherence.  We  may  call  him 
"  the  person  of  incidence."  The  occupier  of  land,  for  example,  has  a 
right  that  no  one  shall  trespass  over  his  close.  Here  the  occupier  is  the 
"  person  of  inherence,"  the  land  is  the  "  object,"  the  "  forbearance  "  which 
may  be  exacted  is  abstention  from  trespassing,  and  the  "  person  of 
incidence"  is  all  the  world.  So  in  the  case  of  domestic  service,  the 
servant  is  the  "  person  of  inherence,"  the  "  act "  to  which  he  is  entitled 
is  the  payment  of  his  wages,  and  "  the  person  of  incidence "  is  his 
employer.  In  accordance  with  the  variations  in  any  one  of  these 
four  elements,  the  character  of  a  right  varies,  and  the  variations  in  its 
character  give  rise  to  the  main  heads  or  departments  of  law.  Thus  far 
we  have  been  dealing  with  a  right  conceived  of  as  at  rest.     But  it  may 
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be  put  in  motion  (created,  transferred,  or  extinguished)  by  "  facts,"  which 
include  not  only  the  "  acts  "  of  persons,  but  also  "  events  "  independent 
of  volition.  For  the  full  understanding  of  right,  it  is  therefore  necessary 
to  consider  closely  the  meaning  of  the  following  conceptions : — Feisons, 
distinguishing  "natural"  persons,  i.e.  human  beings,  from  "artificial" 
persons,  e.g.  corporations;  distinguishing  also,  among  natural  persons, 
such  as  are  fully  capable  and  responsible  (we  may  call  them  "  normal ") 
from  those  whose  capacity  and  responsibility  is  undeveloped,  or  other- 
wise limited,  as  is  the  case  with  slaves,  lunatics,  or  minors:  Things, 
distinguishing  "  physical "  objects,  such  as  houses  or  money,  from 
"  artificial  things  "  ("  res  incorporales  "),  such  as  usufruct,  the  estate  of  a 
bankrupt,  or  a  copyright;  distinguishing  also  things  "moveable"  and 
"  immoveable,"  "  divisible  "  and  "  indivisible,"  "  fungible  "  and  "  non- 
fungible,"  "  principal "  and  "  accessory  " :  Facts,  and  herein  of  events, 
such  as  a  landslip,  or  the  death  of  a  relation,  and  acts,  i.e.  determinations 
of  the  will,  producing  an  effect  in  the  sensible  world.  With  reference 
to  acts,  it  is  necessary  to  consider  the  amount  of  volition  which  they 
imply,  and  so  to  distinguish  between  "  intention,"  "  negligence,"  and 
"  accident ; "  to  touch  upon  the  effects  which  may  be  produced  upon  the 
will  by  "  fraud  "  and  "  duress  " ;  and  to  discuss  the  expression  of  will  by 
means  of  an  "  agent."  Special  attention  must  be  devoted  to  that  species 
of  act  which  is  intended  to  produce  a  legal  result,  and  is  known  as  a 
"juristic  act "  (Rechtsgeschaft).  It  may  be  "one-sided,"  as  in  the  making 
of  will,  or  "  two-sided,"  as  in  the  sale  of  goods.  Wliat  may  appear  to  be 
a  juristic  act  may  prove  to  be  so  deficient  in  the  characteristics  which  it 
should  possess  as  to  be  "  void  "  ab  initio,  or  the  flaws  in  its  inception 
may  be  such  as  merely  to  render  it  "voidable."  Under  the  head  of 
"  facts,"  it  would  be  proper  to  discuss  succession,  testate  and  intestate. 
The  sphere  within  which  each  right  is  exercisable  may  be  called  its 
"orbit,"  and  any  act  of  a  stranger  infringing  upon  this  orbit  is  an 
"  infringement "  of  the  right.  Certain  variations  in  the  structure  of  a 
right  are  of  such  far-reaching  importance  as  to  demand  immediate 
attention.  (1)  The  person,  whether  of  inherence  or  of  incidence,  may 
be  "  public,"  i.e.  the  State,  or,  as  is  more  ordinarily  the  case,  "  private," 
i.e.  a  human  being  (or  an  artificial  entity  assimilated  to  such).  (2)  The 
person,  whether  of  inherence  or  of  incidence,  may  be  "  normal "  or 
"abnormal,"  (3)  The  person  of  incidence  may  be  all  the  world  or  a 
definitely  ascertained  individual ;  and  the  right  is  accordingly  said  to  be 
either  "  in  rem  "  or  "  in  personam."  (4)  The  act  required  may  be  due  for 
its  own  sake,  and  in  any  case,  or  may  be  due  only  in  default  of  another 
act ;  and  the  right  is  accordingly  said  to  be  "  antecedent "  or  "  remedial." 
After  so  far  investigating  the  general  characteristics  of  rights,  we  are 
in  a  position  to  classify  the  departments  of  law  which  exist  for  their 
protection ;  and  we  shall  find  that  the  radical  classification  of  law  turns 
upon  the  public  or  private  character  of  the  personal  element  in  the  right 
to  be  protected.  When  both  the  person  of  inherence  and  the  person  of 
incidence  are  private  individuals  (or  artificial  entities  assimilated  to 
such),  and  the  State  is  concerned  only  as  arbiter  of  the  differences 
which  may  arise  between  them,  we  have  "  private  law,"  which  is  law  in 
its  typically  perfect  form.  When  one  of  the  persons  concerned  is  the 
State  itself,  which  must  thus,  in  any  controversies  which  may  arise,  act 
as  both  judge  and  party,  we  have  "  public  law."  Where  both  of  the 
persons  concerned  are  sovereign  States,  owning  no  common  superior,  we 
have  what  is  conveniently  described  as  "  international  law,"  although  it 
VOL.  VII.  36 


562  JUEISPEUDENCE 

can  be  so  described  only  by  analogy.  If  "  law  "  be  defined  as  we  have 
defined  it,  law  without  a  political  arbiter  by  which  it  can  be  enforced  is 
a  contradiction  in  terms. 

We  have  already  mentioned  that  law  not  only  defines  rights,  but  also 
prescribes  the  mode  in  which  they  may  be  enforced.  As  defining,  it  is 
"  substantive  "  law ;  as  enforcing,  it  is  "  adjective  "  law,  or  "  procedure." 
We  shall  accordingly  find  that  in  each  of  the  great  departments  of 
law,  as  divided  into  "  private,"  "  public,"  and  "  international,"  there  is  a 
"  substantive  "  and  also  an  "  adjective  "  branch. 

It  is  in  accordance  with  these  distinctions  that  we  shall  proceed 
to  classify  in  detail  the  rights  which  are  known  to  the  law ;  assuming 
throughout  that  the  reader  is  familar  with  the  more  general  distinc- 
tions, already  explained  between  rights  "  normal "  and  "  abnormal," 
"  antecedent "  and  "  remedial,"  "  in  rem  "  and  "  in  personam."  Our 
classification  can  be  little  more  than  a  catalogue,  but  it  would  be  the 
business  of  a  system  of  jurisprudence  to  explain  carefully  the  nature  of 
each  of  the  rights  mentioned,  stating  how  it  may  be  acquired  and  lost, 
and  how,  if  at  all,  it  is  capable  of  being  transferred. 

Peivate  Law. 

Suhstantive,  defines  the  rights  of  private  persons ;  which  rights,  when 
unaffected  by  peculiarities  of  status,  are  normal.  These  again,  when  given 
for  their  own  sake  {i.e.  not  by  way  of  compensation  for  any  wrong-doing), 
are  antecedent.  Among  antecedent  normal  rights,  those  which  first  call 
for  consideration  are  such  as,  being  available  against  all  the  world, 
are  commonly  known  as  rights  in  rem.  They  may  be  enumerated  as 
follows: — I.  To  personal  safety  and  freedom;  and  here  it  would  be 
necessary  to  inquire  under  what  circumstances  the  right  may  be  for- 
feited or  waived.  II.  To  the  society  and  control  of  one's  family  and 
dependants ;  for  the  understanding  of  which  it  is  necessary  to  investi- 
gate marriage,  parental  authority,  guardianship,  and  slavery.  III.  To 
one's  good  name.  IV.  To  the  enjoyment  of  the  advantages  ordinarily  open 
to  all  the  inhabitants  of  a  country ;  such  as  are :  the  unmolested  pursuit 
of  one's  trade  or  occupation,  the  free  use  of  the  highways,  and  freedom 
from  malicious  vexation  by  legal  process.  V.  To  one's  property ;  and 
herein  of  the  large  and  difficult  topics  of  "  possession  "  and  "  ownership." 
Under  the  latter  topic  it  will  be  necessary  to  consider  the  applicability 
of  the  right  to  objects  which  have  no  physical  existence,  but  are  mere 
collections  of  rights  ("  res  incorporales  ")  which  it  is  convenient  to  treat 
upon  the  analogy  of  physical  objects;  such  as  are  copyrights,  trade 
marks,  franchises,  and  universal  successions.  Under  ownership  must 
also  come  the  large  topic  of  "  titles,"  or  "  modes  of  acquisition ; "  and 
a  discussion  of  those  rights,  the  enjoyment  of  which  may  be  severed 
from  ownership  ("  iura  in  re  aliena  "),  of  which  the  more  important  are 
"  pledge  "  and  "  servitude."  VI.  Not  to  he  induced  hy  fraud  to  consent  to 
one's  own  detriment ;  as  when  one  is  induced  by  false  statements  in  a 
prospectus  to  take  shares  in  an  insolvent  company. 

Antecedent  rights  in  personam,  as  contrasted  with  those  hitherto 
considered,  are  available,  not  against  all  the  world,  but  against  a 
definitely  ascertained  individual.  When  a  right  of  the  latter  kind  is 
present,  there  exists  between  the  person  of  inherence  and  the  person 
of  incidence  a  tie,  described  by  the  Eoman  lawyers  as  "  vinculum  iuris," 
or  "obligatio";  the  essence  of  which,  as  Paulus  well  observes,  "non  in 
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€0   consistit  ut  aliquod   corpus   nostrum   faciat,   sed   ut   alium  nobis 
obstringat  ad  dandum  aliquid,  vel  faciendum,  vel  prsestandum."  ^ 

Such  rights  are  divisible  into  two  great  classes,  as  they  are  either 
conferred  by  the  law,  independently  of  the  will  of  the  parties  concerned, 
or  arise  out  of  the  agreement  of  the  parties. 

I.  The  former  class,  said  by  the  lloman  lawyers  to  arise  "  ex  variis 
causarum  figuris,"  or  "  quasi  ex  contractu,"  may  be  subdivided  into  four 
groups,  viz. — (1)  Domestic,  wherein  the  mutual  rights  and  duties  of 
husband  and  wife,  guardian  and  ward,  and  the  like  will  require 
consideration;  (2)  fiduciary;  (3)  meritorious,  wherein  of  "negotiorum 
gestio"  and  "salvage";  (4)  official,  wherein  of  the  right  of  any  one 
of  the  public  to  the  services  of  public  functionaries,  as  occasion  may 
arise,  as  also  to  those  of  persons  engaged  in  certain  trades. 

II.  But  by  far  the  more  important  antecedent  rights  in  personam  are 
those  which  arise  out  of  contract ;  the  essential  character  and  require- 
ments of  which  have  been  the  subject  of  many  controversies,  especially 
as  to  the  consensus  ad  idem  of  the  parties ;  as  to  the  exchange  of  offer 
and  acceptance  when  the  parties  are  at  a  distance ;  as  to  the  cases 
in  which  formalities  are  required;  as  to  the  effect  of  duress,  fraud, 
and  mistake ;  as  to  agency.  Contracts  are  either  principal,  which  are 
entered  into  without  an  ulterior  object,  and  are  sulxlivisible  according 
to  their  object,  which  may  be,  for  instance,  alienation,  use,  service,  or 
i7isurance;  or  accessory,  which  are  entered  into  only  for  the  better 
carrying  out  of  a  principal  contract.  Such  are  guarantee,  ratifi/:ation, 
warranty  or  pledge. 

The  transfer  of  rights  in  personam  has  always  been  more  sparingly 
permitted  than  that  of  rights  in  rem,  as  is  expressed  by  the  maxim 
of  English  law,  that  "choses  in  action  are  not  assignable;"  with  which 
may  be  compared  the  statement  of  Gains :  "  Obligationes,  quoquo  modo 
contractic,  nihil  eorum  recipiunt."  Such  transfer  as  is  allowed  takes 
place  either  (1)  by  "  act  of  law,"  as  when  most  of  the  rights  and 
liabilities  of  a  bankrupt  pass  to  his  trustee  in  bankruptcy,  or  of  a 
deceased  person  to  his  executor ;  among  the  rights  and  liabilities  which 
do  not  thus  pass  are  those  arising  from  family  relations,  or  from 
engagements  closely  connected  with  the  personal  characteristics  of 
cither  party,  such  as  to  marry  or  to  paint  a  picture ;  or  (2)  by  "  act 
of  party."  The  inconveniences  of  the  prohibition  in  early  legal  systems 
of  this  mode  of  transfer  brought  about  the  resort  to  such  clumsy 
contrivances  as  "  novatio  "  and  "  cessio  actionum  "  in  Roman  law,  and 
in  English  law  have  resulted  in  the  assignability  of  certain  covenants 
between  landlord  and  tenant,  and  in  the  liberal  concession  contained  in 
fiecs.  25  and  26  of  the  Judicature  Act,  1873.  In  the  interest  of  com- 
merce, "  negotiable  instruments  "  have  long  been  fully  assignable. 

Rights  i7i  personam  are  terminated,  the  "  vinculum  iuris  "  between 
the  parties  is  untied  ("  obligatio  solvitur  ")  by  circumstances  which  may 
be  classified  as — (1)  Performance;  (2)  events  excusing  performance;  (3) 
substitutes  for  performance;  (4)  release  of  performance;  (5)  non- 
performance or  breach. 

Remedial  normal  Rights  are  given  by  the  law  to  all  whose  antecedent 

'  Boman  law,  adopting  as  the  radical  distinction  between  rights  that  which  depends 
upon  (as  we  should  say)  the  restricted  or  unrestricted  character  of  the  person  of 
incidence,  draws  little  distinction  between  the  riglits  ajnvinst  a  specified  individual 
whicli  (to  use  our  proposed  nomenclature)  are  "  antecedent,"  and  those  which  are 
"  remedial."     Contract  and  delict  equally  resiUt  in  obligation. 


564  JUEISPEUDENCE 

rights  are  infringed  by  wrong-doing.  Law  endeavours,  as  far  as  pos- 
sible, to  restore  the  balance  between  the  parties  concerned,  by  enabling 
the  person  of  inherence  to  exact  either  notification  or  compensation 
from  the  wrong-doer.  It  so  enables  him,  either  by  permitting  him 
to  redress  his  own  grievance,  by  some  process  of  self-help,  such  as  the 
forcible  ejectment  of  a  trespasser,  or  the  recovery  of  rent  due  by  means 
of  a  distress ;  or  by  conferring  upon  him  a  right  realisable  by  means 
of  the  law  Courts  ("right  of  action"),  to  pecuniary  compensation,  ta 
the  cancelling  of  an  agreement  or  to  "  specific  performance."  The 
originating  causes  of  remedial  rights  are  always  infringements  of  ante- 
cedent rights,  and  may  be  classified  accordingly.  The  most  important 
distinction  is  between  "  delicts "  or  "  torts,"  most  of  which — such 
as,  for  instance,  assault,  deceit,  malicious  prosecution,  seduction  of 
a  servant,  and,  in  Eoman  law,  theft — are  infringements  of  rights 
in  rem,  and  "  breaches  of  contract,"  which  are,  of  course,  always 
infringements  of  rights  in  personam  as  arise  from  agreement.  The 
transfer  of  remedial  rights  is  still  more  sparingly  allowed  than  of  other 
rights  in  personam.  They  may  be  discharged  by  release,  bankruptcy, 
set-ofl",  merger,  estoppel,  or  by  limitation  of  actions,  by  which  they  are 
reduced  to  the  level  of  merely  "  natural  obligations." 

Rights  have  hitherto  been  considered  without  any  reference  ta 
deviations  in  either  the  person  of  inherence  or  the  person  of  incidence 
from  the  ordinary  type  of  a  sane,  adult,  human  being.  Eights  so  con- 
sidered, and  the  law  applicable  to  them,  we  have  described  as  normal. 
But  rights  may  also  be  abnormal,  i.e.  one  or  both  of  the  persons 
oncerned  may  deviate  from  the  ordinary  type.  This  is  conspicuously 
the  case  where  a  so-called  person  is  "artificial,"  i.e.  a  mere  creature 
of  law,  such  us  an  incorporated  company  (which,  be  it  observed,  is  not 
merely  the  sum-total  of  its  shareholders,  but  something  superadded 
to  them),  or,  in  Eoman  law,  a  hereditas  iacens.  It  is  the  case  also  with 
"natural"  persons,  i.e.  with  human  beings  whose  status  is  affected 
by  infancy,  lunacy,  alienage,  conviction,  coverture,  patria  potestas, 
slavery,  and  the  like.  A  right,  as  vested  in,  or  available  against,  a 
"normal"  person  is  susceptible  of  many  modifications  when  either 
of  the  persons  with  which  it  is  connected  are  "abnormal."  The 
tendency  of  modern  legal  progress  is  to  diminish  the  number  of  classes 
of  abnormal  natural  persons. 

Adjective  Private  Laiv,  or  Procedure,  indicates  the  mode  in  which  the 
State  will  allow  a  remedial  right  to  be  realised.  In  the  exceptional 
cases  in  which  a  sufferer  is  allowed  to  redress  his  own  wrong,  adjective 
law  points  out  the  limits  within  which  such  self-help  is  permissible.  In 
all  other  cases  it  enumerates  the  steps  which  must  be  taken  in  order  duly 
to  make  use  of  the  law  Courts,  for  the  benefit  either  of  a  plaintiff  or  of 
a  defendant.  It  accordingly  sets  forth  the  rules  for  (1)  determining 
whether  the  Courts  of  a  given  country  will  take  any  cognisance  of  a 
given  class  of  questions ;  (2)  selecting  the  Court  which  is  appropriate 
for  the  decision  of  the  matter  in  dispute ;  (3)  setting  in  motion  the 
machinery  of  the  Court,  so  as  to  obtain  its  decision;  (4)  setting  in 
motion  the  physical  force  of  the  State  ("execution")  by  which  the 
judgment  of  the  Court  is,  in  the  last  resort,  to  be  rendered  effectual. 
These  rules,  like  those  of  substantive  law,  are  applicable  only  with  certain 
modifications  to  "  abnormal  persons." 
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Public  Law. 

The  law  which  deals  with  rights  in  which  the  State  is  one  of  the 
persons  concerned,  thus  uniting  in  itself  the  functioqs  of  judge  and  party, 
is  susceptible  of  many  of  the  divisions  which  occur  in  private  law, 
though  they  are  most  conveniently  applied  in  a  somewhat  different 
order.  The  topics  of  public  law  may  be  enumerated  as  follows: — 
1.  Constitutional  Law ;  2.  Administrative  Law ;  3.  Criminal  Laic,  the 
general  'part  of  which  deals  with  such  questions  as  the  nature  of  a 
criminal  act;  the  responsibility  of  the  wrong-doer,  on  the  ground  of 
intention  or  negligence;  facts  which  negative  responsibility,  such  as 
tender  age,  compulsion,  idiocy  or  lunacy ;  facts  which  justify  an  act 
otherwise  criminal,  such  as  self-defence,  consent  of  the  party  injured, 
lawful  authority,  or  the  public  welfare ;  how  far  omission  is  equivalent 
to  commission;  the  persons  by  whom  criminal  proceedings  may  be 
instituted  ;  the  list  of  punishments ;  the  period  of  time,  if  any,  which  will 
be  a  bar  to  criminal  prosecution  ;  the  effect  of  a  plea  of  autrefois  acquit ; 
the  aiding  and  abetting  of  crime ;  criminal  attempts ;  the  different 
grades  of  crimes;  the  relation  of  the  prosecution  of  an  offence  to  a 
civil  action  for  the  injury  caused  by  it  to  an  individual.  The  special 
part  of  criminal  law  contains  a  classification  of  criminal  acts  (the 
primary  distinction  being  between  those  which  directly  affect  the  State, 
and  those  which,  in  the  first  instance,  affect  the  persons  or  property  of 
private  citizens) :  followed  by  provisions  as  to  the  penal  consequences 
to  be  attributed  to  each.  4.  Adjective  Criminal  Law,  or  Penal  Procedure. 
5.  The  Lav:  of  the  State  as  a  jurvdic  Person,  i.e.  as  the  owner  of  property ; 
as  creditor  and  debtor ;  as  the  employer  of  servants.  6.  The  Adjective 
Law  relative  to  the  State  as  a  juristic  Person,  prescribing  the  procedure 
to  be  followed  in  the  cases  in  which  the  State  mav  sue  or  be  sued. 


International  Law, 

as  has  been  already  explained,  is  a  convenient  misnomer,  to  describe 
that  body  of  principles  which  has  been  accepted  by  general  consent 
among  civilised  States  for  the  adjustment  of  their  respective  rights  and 
duties.  These  principles,  in  form  and  expression,  resemble  legal  rather 
than  moral  rules  ;  being,  in  fact,  an  imitative  application,  so  far  as  may 
be,  to  the  relations  of  State  to  State  of  the  rules  by  which  private  law 
defines  the  relations  of  one  citizen  to  another.  They  are,  however,  not 
"  law  "  in  any  intelligible  sense  of  the  term  ;  since  they  lack  any  arbiter 
of  disputed  questions,  save  public  opinion,  beyond  and  above  the  dis- 
putant parties  themselves. 

International  law,  owing  to  its  development  having  been  largely  the 
work  of  lawyers,  and  carried  out  in  accordance  with  legal  analysis,  is 
susceptible  of  most  of  the  distinctions  which  have  occurred  in  our 
analysis  of  "municipal  law"  (public  and  private).  There  is  a  "sub- 
stantive "  and  an  "  adjective  "  law  of  nations.  The  persons  governed  by 
this  law  may  be  "  normal "  or  "  abnormal,"  and  their  quasi-rights  may 
be  "  antecedent "  or  "  remedial,"  in  rem  or  in  personam. 

These  distinctions  will  be  found  to  give  the  clue  to  a  distribution  of 
the  subject  at  once  simpler  and  more  scientific  than  that  familiarised 
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by  the  followers  of  Kliiber,  or  than  others  usual  on  the  Continent.  We 
have  to  consider  (1)  the  Persons  for  whose  benefit,  and  as  against  whom, 
international  rights  are  recognised ;  (2)  the  substantive  law  which  sets 
forth  and  explains  the  Bights  of  those  persons ;  and  the  adjective  law, 
which  explains  the  procedure  by  which  those  rights  may  be  enforced, 
i.e.  the  law  of  war :  which,  as  affecting  the  combatants,  is  the  law  of 

(3)  Belligerency,  as  regulating  the  relations  of  the  States  which  are 
engaged  with  those  which  are  not  engaged  in  the  struggle,  is  the  law  of 

(4)  Neutrality. 

(1)  The  Persons  of  international  law  are  States ;  which,  if  members  of 
the  "  Family  of  Nations  "  and  in  possession  of  full  external  sovereignty, 
are  normal ;  if  defective,  though  not  wholly  lacking,  in  such  sovereignty, 
are  abnormal  ("  semi-sovereign  "). 

(2)  The  rights  of  States,  like  those  of  an  individual,  may  be  "  ante- 
cedent "  or  "  remedial."  The  antecedent  rights  of  a  State  present  many 
analogies  to  those  of  private  law.  They  may  be  in  rem,  namely,  to  (i.) 
safety;  (ii.)  reputation ;  (iii.)  property ;  (iv.)  jurisdiction ;  (v.)  to  protect 
subjects  wheresoever  they  may  be.  The  antecedent  rights  of  a  State  in 
personam  are  nearly  all  contractual,  i.e.  arise  out  of  "  treaty."  Eemedial 
rights  may  entitle  the  injured  State  to  restitution,  to  damages,  or  to  an 
apology,  as  the  case  may  be. 

(3)  The  law  of  Belligerency  defines  modes  of  self-help  short  of  war 
by  which  a  State  may  obtain  redress  for  wrong-doing ;  it  discusses  the 
solemnities,  if  any,  to  be  observed  at  the  commencement  of  war,  and 
such  restrictions  as  are  recognised  upon  the  mode  in  which  it  may  be 
carried  on. 

(4)  The  law  of  Neutrality  explains  the  extent  to  which  the  ordinary 
rights  of  a  State,  especially  with  reference  to  the  maritime  trade  of  its 
subjects,  are  modified  by  the  outbreak  of  war  between  its  neighbours. 


The  Application  of  Law. 

When  a  system  of  jurisprudence  has  analysed  the  rules  which  prevail 
between  subject  and  subject,  under  the  iEgis  of  the  State  to  which  they 
belong  (private  law),  between  the  State  and  its  subjects  (public  law), 
and  between  one  State  and  another  State  (international  law),  its  task  is 
completed,  save  for  the  necessity  of  removing  a  misunderstanding.  The 
Courts  of  each  State  are  prepared  to  decide  many  cases  which  have  not 
arisen,  or  have  not  wholly  arisen,  within,  or  between  persons  subject  to, 
their  own  jurisdiction.  Hence  the  necessity  in  each  State  for  a  body  of 
rules  indicating  (1)  which  cases  of  this  sort  the  Courts  will,  and  which 
cases  they  will  not,-  allow  to  be  brought  before  them  for  decision ;  also 
in  which  cases  they  will  recognise  as  binding  the  decision  of  a  foreign 
Court.  This  is  the  question  of  Forum  ;  (2)  the  principles  in  accordance 
with  which  the  Court,  supposing  it  to  entertain  the  "  mixed  case  "  which 
has  been  brought  before  it,  is  guided  in  determining  whether  it  will 
apply  to  the  decision  of  the  case  its  own  law  (lex  fori)  or  the  law  of  some 
other,  and  of  which  other,  country.  This  is  the  question  of  Lex.  Upon 
these  two  topics  every  civilised  country  has  worked  out  for  itself  a  set 
of  rules,  which  form,  of  course,  a  portion  of  the  law  of  that  country ; 
and  are  equally  a  portion  of  the  national  law,  whether  they  are  enacted 
in  the  articles  of  a  code,  or  the  sections  of  an  Act  of  Parliament,  or  must 
be  gathered  from  the  recorded  decisions  of  the  law  Courts.     The  resem- 
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blance  which,  from  the  nature  of  the  case,  exists,  and  tends  to  increase, 
between  the  rules  adopted  in  the  various  bodies  of  national  laws,  with 
reference  to  the  competent  Fonim  and  the  applicable  Lex,  has  given 
rise  to  the  notion  that  there  exists,  as  it  were  in  nubihus,  a  body  of  rules 
upon  the  subject,  universally  binding,  and  therefore  in  some  sense  a 
branch  of  international  law.  Hence  the  rules  in  question,  whether  con- 
ceived of  as  self-existent,  or  admitted  to  derive  their  authority  from  the 
political  society  in  which  they  prevail,  have  unfortunately  come  in  late 
years  to  be  described  as  "  Private  International  Law,"  rather  than  by 
the  less  misleading,  if  not  wholly  adequate,  appellation  of  "  the  Conflict 
of  Laws." 

Jurisprudence,  it  will  have  been  gathered,  is  the  grammar  of  law. 
It  is  an  analysis  and  synthesis  of  legal  institutions,  resulting  in  a  series 
of  categories,  which,  from  the  nature  of  the  case,  need  amplification  and 
illustration  from  concrete  systems  to  make  them  readily  intelligible. 
On  the  other  hand,  when  studied  in  connection  with  one  or  more  actual 
systems  of  law,  jurisprudence  gives  a  mastery  of  their  principles  which 
is  hardly  otherwise  attainable ;  a  mastery  analogous  to  that  which  an 
acquaintance  with  grammatical  distinctions  gives  to  the  colloquial 
knowledge  of  languages.  It  may,  for  instance,  be  doubted  whether 
certain  cases  would  not  have  been  otherwise  decided,  had  the  minds 
of  the  judges  not  been  too  exclusively  occupied  with  the  contractual 
aspect  of  marriage,  to  the  neglect  of  its  function  as  creating  a  stahis. 

The  first  beginnings  of  a  science  of  jurisprudence  must  be  attributed 
to  the  Roman  lawyers,  to  whom,  for  instance,  is  due  the  distribution 
of  the  whole  field  of  law  under  the  heads  of  personce  res  and  actiones,  the 
distinctions  between  the  several  species  of  personce  and  res  respectively, 
and  in  particular  the  conception  of  Migatio.  The  chaos  of  mediaeval 
law  was  reduced  to  something  like  order  mainly  by  the  application 
to  it  of  the  ideas  of  the  Koman  jurists. 

{^AutlurrUies. — Reference  may  be  usefully  made,  for  example  or 
warning,  to  the  following  works,  viz.: — The  Pandekteii  of  Vangerow, 
Windscheid,  or  Baron;  the  hnitv/es  Rbviisches  Recht  of  Savigny;  the 
juristische  EncyclopcUlie  und  Methodologie  of  Arndts ;  the  mdaphysische 
Avfanf/sgriiiide  der  Rechtdehre  of  Kant;  the  Philosophie  des  Rechts 
of  Hegel;  the  Naturrecht  of  Ahrens;  the  Leviathan  of  Hobbes;  the 
Delineation  of  Universal  Law  of  Fettiplace  Bellers,  1750 ;  the  Principles 
of  Morals  and  Legislation  of  Bentham,  1789;  the  Province  of  Juris- 
prudence determined  of  Austin,  1832 ;  and  among  more  recent  treatises, 
to  the  Mevients  of  Law,  by  Sir  W.  Markby,  1871,  6th  ed.,  1905;  The 
Irustitutes  of  Law,  by  Professor  Lorimer,  1872,  2nd  ed.,  1880 ;  A  First 
Book  of  Jurisprudence,  by  Sir  F.  Pollock,  1896,  2nd  ed.,  1904;  Juris- 
prudcnce,  oi'  the  Theory  of  Law,  by  J.  W.  Salmond,  1902,  2nd  ed., 
1907 ;  The  Austinian  Thecrry  of  Law,  by  W.  Jethro  Brown,  1906.  The 
w^riter  of  the  present  article  has  summarised  in  it  the  views  taken  in 
his  work  entitled  The  Elements  of  Jurisprudence,  by  T.  E.  Holland,  1880, 
10th  ed.,  1906.] 
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I.  Jury  in  Civil  Cases. 

Jury. — A  body  of  men  selected  and  sworn  to  inquire  of  certain 
matters  of  fact,  and  to  declare  the  truth  upon  evidence  to  be  laid  before 
them  (Cowell,  Law  Did. ;  Cunningham's  Law  Bid.).  For  History,  see 
Thayer,  Evidence,  "  Development  of  Trial  by  Jury,"  1896 ;  Forsyth, 
History  of  Trial  hy  Jury  ;  Stubbs,  Coustitutional  History  of  England. 

Trials  by  jury  in  civil  cases  were,  until  the  abolition  of  real  actions, 
of  two  kinds — extraordinary  and  ordinary.  There  were  two  species 
of  extraordinary  trial  by  jury,  that  of  the  grand  assize,  which,  since  the 
abolition  of  the  writ  of  right,  can  no  longer  be  summoned,  and  the  jury 
to  try  an  attaint  abolished  by  the  Statute  6  Geo.  iv.  c.  50. 

A  petty  jury  consists  of  twelve  men  possessing  certain  qualifications, 
and  constituted  in  accordance  with  prescribed  practice.  The  regulations 
concerning  the  summoning  of  juries  and  the  qualification  of  jurors  are 
mainly  contained  in  the  Juries  Act,  1825,  6  Geo.  iv.  c.  50  ;  the  Juries 
Act,  1862,  25  &  26  Vict.  c.  107;  and  the  Juries  Act,  1870,33  &  34  Vict. 
c.  77.  Further  statutory  provisions  are  made  by  1  &  2  Vict.  c.  4; 
15  &  16  Vict.  c.  76,  C.  L.  P.  Act,  1852;  17  &  18  Vict.  c.  125,  C.  L.  P. 
Act,  1854;  35  &  36  Vict.  c.  52;  60  &  61  Vict.  c.  18,  and  the  Special 
Juries  Act,  1898,  61  &  62  Vict.  c.  6. 

Trial  may  be  either  (1)  by  a  common  jury,  consisting  of  persons 
possessing  only  the  ordinary  required  qualifications  in  point  of  property, 
or  (2)  by  special  jury  constituted  of  persons  whose  names  are  in  the 
jurors'  book  for  any  county  or  for  the  county  of  the  city  of  London, 
and  who  possess  certain  higher  social  or  property  qualifications  (33  &  34 
Vict.  c.  77,  s.  6). 

Qualification  of  Jurors. — Every  man,  with  the  exceptions  after  stated, 
residing  in  any  county  in  England  or  Wales  (s.  7,  Juries  Act,  1870), 
between  twenty-one  and  sixty  years  of  age,  is  liable  to  serve  on  juries 
who  has  within  the  county  in  which  he  resides  and  in  which  the  action 
is  to  be  tried,  in  his  own  name  or  in  trust  for  him,  £10  by  the  year 
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above  reprises  (i.e.  deductions)  in  lands  or  tenements  of  freehold,  copy- 
hold, or  customary  tenure,  or  of  ancient  demesne,  or  in  rents  issuing  out 
of  such  lands  or  tenements,  or  in  such  lands,  tenements,  and  rents  taken 
together  in  fee  simple,  fee  tail,  or  for  the  life  of  himself  or  some  other 
person ;  or  who  has  within  the  same  county  £20  by  the  year  above 
reprises,  in  lands  or  tenements  held  by  lease  for  twenty-one  years  or 
longer,  or  for  a  term  of  years  determinable  on  any  life  or  lives ;  or  who 
being  a  householder  is  rated  or  assessed  to  the  poor-rate  or  to  the  inhabited 
house-duty  in  Middlesex,  on  a  value  of  not  less  than  £30,  or  in  any 
other  county  on  a  value  of  not  less  than  £20  (Juries  Act,  1825,  s.  1). 

These  qualifications  equally  apply  to  jurors  on  writs  of  inquiry  (s.  52), 
but  not  to  the  jurors  in  towns  corporate  or  counties  corporate  possessing 
jurisdictions  of  their  own.  In  such  places  the  jury  panels  are  to  be 
prepared  as  before  accustomed  (s.  50). 

Qualification  in  Lomlon. — A  city  of  London  juror  must  be  a  house- 
holder, or  the  occupier  of  a  shop,  warehouse,  counting-house,  chambers, 
or  office,  for  the  purpose  of  trade  or  commerce  within  the  city,  and  have 
lands,  tenements,  or  personal  estate  of  the  value  of  £100  (s.  50).  See 
Local  Government  Act,  1888,  s.  89. 

Qvulificatio7i  of  Special  Jurors. — This  is  now  regulated  by  sec.  6  of 
the  Juries  Act,  1870.  Every  man  whose  name  is  in  the  jurors'  book 
for  any  county  in  England  or  Wales,  or  for  the  county  of  the  city  of 
London,  and  who  is  legally  entitled  to  be  called  an  esquire,  or  is  a  peraon 
of  higher  degree,  or  is  a  banker  or  merchant,  or  who  occupies  a  private 
dwelling-house,  rated  or  assessed  to  the  poor-rate,  or  to  the  inhabited 
house-duty,  on  a  value  of  not  less  than  £100,  in  a  town  of  20,000  inhabit- 
ants and  upwards;  or  rated  or  assessed  to  the  poor-rate,  or  to  the 
inhabited  house-duty,  on  a  value  of  not  less  than  £50  elsewhere,  or  who 
occupies  premises  other  than  a  farm,  rated  or  assessed  as  aforesaid, 
of  a  value  of  not  less  than  £100 ;  or  a  farm  rated  or  assessed  as  aforesaid 
on  a  value  of  not  less  than  £300,  is  qualified  and  liable  to  serve  on 
special  juries  in  every  county  in  England  and  Wales  and  in  London 
respectively. 

Women  are  disqualified  for  being  jurors  at  common  law,  except  in 
the  case  of  a  Jury  of  Mairoiu.     See  Matrons,  Jury  of. 

Aliens  who  have  been  domiciled  in  England  or  Wales  for  ten  years 
or  upwards,  if  in  other  respects  duly  qualified,  are  qualified  and  liable  to 
serve  on  juries  or  inquests  in  England  and  Wales,  as  if  they  were  natural- 
born  subjects,  but  not  otherwise  (Juries  Act,  1870,  s.  8). 

Exemptions. — Certain  persons  are  excused  from  serving  on  juries  or 
inquests,  and  their  names  are  not  to  be  inserted  in  the  lists  of  persons 
liable  to  serve.  By  the  Schedule  to  the  Juries  Act,  1870,  persons  thus 
exempted  are:  Peers;  Membersof  Parliament;  judges;  clergymen;  lloman 
Catholic  priests ;  ministers  of  any  congregation  of  Protestant  dissenters, 
and  of  Jews,  whose  place  of  meeting  is  duly  registered,  provided  they 
follow  no  secular  occupation  except  that  of  a  schoolmaster;  serjeante 
iq.v.) ;  barristers-at-law,  certificated  conveyancers,  and  special  pleaders, 
if  actually  practising ;  members  of  the  Society  of  Doctoi-s  of  Law,  and 
advocates  of  the  Civil  Law,  if  actually  practising ;  solicitors,  if  actually 
practising,  and  having  taken  out  their  annual  certificates,  and  their 
managing  clerks,  and  notaries  public  in  actual  practice  ;  officers  of  the 
Supreme  Court,  and  the  clerks  of  the  peace  or  their  deputies,  if  actually 
exercising  the  duties  of  their  respective  offices;  coroners,  gaolers,  and 
keepers  of  houses  of  correction,  and  all  subordinate  officers  of  the  same ; 


570  JUEY 

keepers  in  public  lunatic  asylums ;  members  and  licentiates  of  the  Royal 
College  of  Physicians  in  London,  if  actually  practising  as  physicians ; 
members  of  the  Eoyal  Colleges  of  Surgeons  in  London,  Edinburgh  and 
Dublin,  if  actually  practising  as  surgeons ;  apothecaries  certificated  by 
the  Court  of  Examiners  of  the  Apothecaries'  Company ;  and  all  registered 
medical  practitioners,  and  registered  pharmaceutical  chemists,  if  actually 
practising  as  apothecaries,  medical  practitioners,  or  pharmaceutical 
chemists  respectively  (also  registered  dentists,  "  if  they  so  desire ; " 
Dentists  Act,  1878,  41  &  42  Vict.  c.  33,  s.  30).  Officers  of  the  navy, 
army,  militia,  and  yeomanry,  while  on  full  pay;  the  members  of  the 
Mersey  Docks  and  Harbour  Board ;  the  masters,  wardens,  and 
brethren  of  the  corporation  of  Trinity  House  of  Deptford,  Stroud; 
pilots  licensed  by  the  Trinity  House  of  Deptford,  Stroud,  Kingston- 
upon-Hull,  or  Newcastle-upon-Tyne;  and  all  masters  of  vessels  in 
the  buoy  and  light  service  employed  by  either  of  those  corporations; 
and  all  pilots  licensed  under  any  Act  of  Parliament  or  charter  for 
the  regulation  of  pilots;  the  household  servants  of  His  Majesty,  his 
heirs  and  successors ;  officers  of  the  post-office ;  commissioners  of 
customs,  and  officers,  clerks,  or  other  persons  acting  in  the  manage- 
ment or  collection  of  the  customs;  commissioners  of  inland  revenue, 
and  officers  or  persons  appointed  by  the  commissioners  of  inland 
revenue,  or  employed  by  them,  or,  under  their  authority  or  direction, 
in  any  way  relating  to  the  duties  of  inland  revenue  (also  certifi- 
cated income-tax  commissioners,  by  virtue  of  34  &  35  Vict.  c.  103, 
8.  30);  sheriffs'  officers;  officers  of  the  rural  and  metropolitan  police; 
magistrates  of  the  metropolitan  police-courts,  their  clerk,  ushers,  door- 
keepers, and  messengers ;  members  of  the  council  of  the  municipal 
corporation  of  any  borough,  and  every  justice  of  the  peace  assigned  to 
keep  the  peace  therein ;  and  the  town-clerk  and  treasurer  for  the  time- 
being  of  every  such  borough,  so  far  as  relates  to  any  jury  summoned  to 
serve  in  the  county  where  such  borough  is  situate ;  burgesses  of  every 
borough,  in  and  for  which  a  separate  Court  of  quarter-sessions  shall  be 
holden,  so  far  as  relates  to  any  jury  summoned  for  the  trial  of  issuer 
joined  in  any  Court  of  general  or  quarter-sessions  of  the  peace  in  the 
county  wherein  such  borough  is  situate ;  justice  of  the  peace  so  far  as 
relates  to  any  jury  summoned  to  serve  at  any  sessions  of  the  peace,  for 
the  jurisdiction  of  which  he  is  a  justice  ;  officers  of  the  Houses  of  Lords 
and  Commons. 

Members  of  the  London  County  Council  are  exempted  by  a  local  Act 
from  jury  service. 

These  exemptions  apply  to  persons  summoned  as  jurors  to  serve  on 
coroners'  inquests  (In  re  Button,  [1892]  1  Q.  B.  486). 

The  inhabitants  of  the  city  and  liberty  of  Westminster  were  exempt 
from  serving  on  any  jury  at  the  sessions  of  the  peace  for  the  county  of 
Middlesex  (see  Juries  Act,  1870,  s.  9) ;  but  this  exemption  was  abolished 
by  the  Local  Government  Act,  1888,  s.  89  (2). 

The  sheriff  may  excuse  noncompliance  with  the  summons  if  the 
person  summoned  can  satisfy  him  of  inability,  as  by  sending  him  a 
medical  certificate,  or  proving  absence  from  the  United  Kingdom,  or 
permanent  change  of  residence  to  another  county. 

Summoning  of  Juries — Common  Juries. — A  book  called  the  "  Jurors' 
Book  "  is  annually  made  up  in  each  county,  out  of  lists  returned  from 
each  parish  by  the  churchwardens  and  overseers,  of  persons  therein 
qualified  to  serve  as  jurors  in  pursuance  of  annual  precepts  issued  by 
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the  clerk  of  the  peace  (County  Juries  Act,  1825,  s.  12 ;  Juries  Act,  1862, 
8.  4  ;  and  see  Local  Government  Act,  1888,  s.  89).  The  judges  of  assize, 
or,  in  the  case  of  sittings  in  London  or  Middlesex,  one  of  the  judges, 
issue  a  precept  directing  the  sheriff  to  summon  a  sufficient  number  of 
jurors  for  the  trial  of  all  issues,  whether  civil  or  criminal,  which  may 
come  on  for  trial  at  the  assizes  or  sittings  respectively.  A  printed 
panel  or  slip  of  parchment  containing  the  names  of  the  jurors  summoned 
is  made  by  the  sheriff  seven  days  before  the  commission  day  or  first  day 
of  each  sittings,  and  kept  in  the  office  for  inspection.  A  printed  copy 
of  such  panel  is  delivered  by  the  sheriff  to  any  party  requiring  the  same 
on  payment  of  one  shilling,  and  the  copy  is  annexed  to  the  nisi  prim 
record  (Juries  Act,  1825,  and  15  &  16  Vict.  c.  76,  ss.  105-107).  All 
jurors  may  liow  be  summoned  by  post  (Juries  Act,  1862,  s.  11). 

The  jury  is  called  by  drawing  out,  one  after  another  in  open  Court, 
of  a  box  into  which  they  have  been  put,  the  names  of  the  jurors  on  the 
panel  annexed  to  the  record,  and  calling  them  over  in  the  order  in  which 
they  are  so  drawn,  and  the  twelve  persons  whose  names  are  first  called 
and  who  appear  are  sworn  as  the  jury.  If  any  of  the  men  whose  names 
are  so  drawn  do  not  appear  or  are  challenged  (v.  infra)  and  set  aside, 
such  further  number  is  drawn  until  twelve  men  remain,  after  all  just 
causes  of  challenge  are  allowed.  After  such  jury  has  returned  a  verdict 
or  been  discharged,  the  same  names  are  returned  to  the  box  and  kept 
with  the  other  names  remaining  undrawn,  and  so  toties  quoties  as  long  as 
any  issue  remains  to  be  tried.  Where,  however,  a  jury  have  not  brought 
in  their  verdict,  and  other  cases  await  trial,  the  Court  may  order  twelve 
of  the  residue  to  be  drawn.  The  same  jury  may  try  several  issues  in 
succession  without  being  redrawn,  if  no  objection  is  made  on  behalf  of 
the  Crown  or  any  other  party ;  also  where  any  of  the  persons  drawn 
have  been  withdrawn  by  consent,  challenged,  or  excused,  the  Court  may 
order  their  names  to  be  set  aside  and  others  to  be  drawn  from  the  box 
to  try  the  issue  with  the  residue  of  the  original  jury  (County  Juries  Act, 
1825,  s.  26). 

The  precept  issued  by  the  judges  of  assize  as  aforesaid  directs  the 
sheriff  to  sunnnon  a  sufficient  number  of  special  jurymen  to  try  the 
special  jury  causes  at  the  assizes ;  and  a  printed  panel  of  the  special 
jurors  so  summoned  is  made,  kept,  delivered,  and  annexed  to  the  nisi 
pi-ivs  record  in  like  time  and  manner,  and  upon  the  same  terms  as  in 
the  case  of  the  panel  of  common  jurors.  Upon  the  trial  the  special 
jury  is  balloted  for  and  called  in  the  order  in  which  the  names  are 
drawn  from  the  box  in  the  same  manner  as  common  jurors  (15  &  16 
Vict.  c.  76,  8.  108).  Special  juries  for  London  and  Middlesex  are  now 
provided  in  the  same  manner  as  in  other  counties  (Juries  Act,  1870,  s.  16), 
although  by  sec.  17  any  of  the  superior  Courts  or  any  judge  thereof 
may,  if  it  seem  expedient,  order  that  a  special  jury  be  struck  according 
to  the  former  practice,  as  regulated  by  sec.  110  of  IB  &  16  Vict.  c.  76 
(Short  and  Mellor,  Cr.  Off.  Pr.,  p.  212).  Special  jurors'  names  are  now 
retained  in  the  jurors'  book  (Juries  Act,  1870,  s.  15),  and  not  taken 
out  therefrom  as  provided  by  sec.  31  of  the  County  Court  Juries  Act, 
1825. 

No  person  is  liable  to  be  summoned  to  serve  on  any  jury  or  inquest 
(except  a  grand  jury)  more  than  once  in  any  one  year,  unless  all  the 
jurors  upon  the  list  have  been  already  summoned  to  serve  during  the 
year  (Juries  Act,  1870,  s.  19  (1)).  This  provision  is,  however,  without 
prejudice  to  the  operation  of  certificates  (v.  infra)  granted  under  the 
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1825  Act,  ss.  41,  45.  No  person  is  liable  to  serve  as  a  juror  in  more 
than  one  Court  on  the  same  day  (Act  of  1870,  s.  19  (3)).  No  person  is 
exempted  from  serving  as  a  common  juror  by  reason  of  his  being  on 
any  special  jurors'  list,  or  being  qualified  to  serve  as  a  grand  juror 
{iUd.,  s.  19  (2)). 

By  sec.  42  of  the  1825  Act  it  is  provided  that  no  man  be  returned 
as  a  juror  to  serve  at  any  sessions  of  nisi  prius  or  gaol  delivery,  in 
Middlesex,  who  has  served  as  a  juror  at  either  of  such  sessions  in  that 
county,  in  either  of  the  two  terms  or  vacations  next  immediately  pre- 
ceding, and  has  the  sheriffs  certificate  of  having  so  served ;  and  that  no 
man  be  returned  as  a  juror  for  any  Court  of  assize  who  has  served  at  such 
Court  within  one  year  before,  in  Wales,  or  in  the  counties  of  Hereford, 
Cambridge,  Huntingdon,  or  Eutland,  or  four  years  before  in  the  county 
of  York,  or  two  years  before  in  any  other  county  and  has  the  sheriffs' 
certificate,  and  that  no  man  shall  be  returnable  for  any  grand  or  petty 
jury  at  any  sessions  of  the  peace  for  any  county,  riding,  or  division  in 
England  or  Wales  who  has  served  within  one  year  before,  in  Wales,  or 
in  the  counties  of  Hereford,  Cambridge,  Huntingdon,  and  Rutland,  or 
two  years  before  in  any  other  county,  and  has  the  certificate  of  the  clerk 
of  the  peace  of  having  so  served. 

ChalleTige. — When  the  jurors  have  appeared,  but  before  they  are 
sworn,  either  party  has  a  right  of  challenge,  which  may  be  a  challenge 
to  the  array  or  a  challenge  to  the  polls. 

The  array  is  the  order  or  ranking  of  the  jurors  on  the  panel,  but  the 
term  is  more  generally  used  as  an  equivalent  for  the  full  list  of  jurors, 
as  distinguished  from  the  "  polls  "  or  individuals  named  on  the  panel. 

To  challenge  the  array  is  at  once  to  challenge  or  except  against  all 
the  jurors  so  arrayed  or  impanelled  in  respect  of  the  partiality  or  default 
of  the  sheriff,  coroner,  or  other  officer  that  made  the  return  (Co.  Litt. 
156ft).  The  partiality  may  arise  from  official  or  pecuniary  interest 
or  friendship  with,  or  subservience  to,  a  party  to  the  proceeding. 
Challenges  "  for  want  of  a  knight,"  "  for  want  of  hundredors,"  and  for 
want  of  aliens,  where  an  alien  was  to  be  tried,  were  abolished  by  the 
Juries  Act,  1825,  ss.  13,  28,  and  the  Naturalisation  Act,  1870,  33  &  34 
Vict.  c.  40,  s.  5.  Formerly  an  alien  party  to  proceedings  was  entitled 
to  a  jury  de  medietate  linguce,  i.e.  a  jury  the  half  of  which  consisted 
of  aliens.  In  England  the  common-law  grounds  of  challenge  to  the 
array  are  substantially  those  enacted  for  (Ireland)  by  the  Juries  Ireland 
Act,  1876,  39  &  40  Vict.  c.  78,  s.  17,  viz.  partiality,  fraud,  or  wilful 
misconduct  of  the  sheriff  or  other  officers  returning  the  panel.  This 
challenge  is  equally  available  in  civil  or  criminal  cases. 

A  challenge  to  the  array,  if  "  principal,"  i.e.  upon  one  of  the  grounds 
mentioned,  is  absolutely  fatal  in  law  to  the  panel  as  returned.  It  may 
be  determined  by  two  triers  appointed  by  the  Court,  or  tried  by  the 
Court  itself  {Mayor  of  Carmarthen  v.  Evans,- 1842,  10  Mee.  &  W.  274). 

A  challenge  "  to  the  favour "  is  made  where  the  acts  or  default 
of  the  returning  officer  only  raise  a  probability  of  bias  or  partiality,  e.g. 
that  the  son  of  the  sheriff  has  married  the  daughter  of  the  adverse  party 
(Co.  Litt.  156ft),  and  is  determined  either  by  the  Court  or  by  two  triers. 

A  Challenge  to  the  Polls  is  an  exception  to  one  or  more  of  the 
individual  jurors,  and  may  also  be  "  principal "  or  for  "  favour."  The 
"  principal "  groimds  of  challenge  are — (1)  Propter  honoris  respectum, 
where  a  peer  is  sworn  on  a  jury  for  the  trial  of  a  commoner  (Co.  Litt. 
156&;  2  Hawk.  c.  43,  s.  11). 
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(2)  Propter  defectum,  on  account  of  such  objections  as  alienage, 
infancy,  old  age,  or  want  of  the  requisite  qualification. 

(3)  Propter  affectum,  on  the  ground  of  some  presumed  or  actual 
partiality  in  the  juror,  as  being  of  affinity  to  or  in  the  employment 
of  either  party,  or  interested  in  the  event. 

(4)  Propter  delictum,  on  the  ground  of  infamy,  where  the  juror  has 
been  attainted  of  treason  or  felony,  or  convicted  of  any  crime  that 
is  infamous,  unless  he  has  obtained  a  free  pardon,  or  is  under  outlawry 
(2  Hale,  277;  Bac.  Ahr.  "Juries"  (2);  Juries  Act,  1870,  s.  10). 

Challenges  to  the  polls  for  favour,  are  such  as  in  the  case  of  the 
sheriff,  would  constitute  a  ground  of  challenge  to  favour  to  the  whole 
panel  (Arch.  Cr.  PL  ;  Co.  Litt.  1576;  Bac.  Ahr.  "Juries  "  (2),  5). 

A  challenge  to  the  array  must  be  in  writing,  specifying  the  grounds 
upon  which  it  is  based,  so  that  it  may  be  put  upon  the  nisi  priv^  record 
{R.  V.  Edmonds,  1821,  4  Barn.  &  Aid.  471;  23R.  R.  350;  Mayor  of 
Carmarthen  v.  Evans,  supra). 

Challenges  to  the  polls  are  generally  made  by  parol,  although  in 
the  event  of  questions  being  raised  as  to  their  validity,  they  must  l>e 
entered  upon  the  record.  The  triers  are  genei-ally  two  of  the  jurymen 
returned,  although  the  Court  can  appoint  any  other  two  indifferent 
persons  (2  Hale,  275). 

Talesmen. — If  a  sufficient  number  of  jurors  do  not  appear,  or  do  not 
remain  after  challenges  or  exemptions,  either  party  may  pray  a  tales, 
i.e.  a  supply  of  such  men  as  are  summoned  upon  the  panel  to  make  up 
the  deficiency.  The  judge  trying  the  cause  can,  at  the  request  of  either 
party,  award  a  tcdes  de  circumstantibus  (see  form  infra).  The  sheriff 
then,  in  obedience  to  the  command  of  the  Court,  returns  so  many  other 
men  duly  qualified  as  are  present  or  can  be  found  to  make  up  the 
number  required  for  constituting  a  full  jury.  In  special  jury  causes,  the 
deficiency  is  made  up  from  the  special  jury  panel,  if  a  sufficient  number 
can  be  found.  If  such  number  cannot  be  found,  then  the  Court  will 
award  a  tales  de  circumstaniilms  as  just  described  (Juries  Act,  1825» 
8.  37). 

Sviexiring  in. — ^When  a  jury  of  twelve  has  been  obtained,  the  jurors 
are  sworn  to  try  the  case  before  them.  A  juror  is  usually  sworn 
holding  the  New  Testament  in  his  right  hand,  kissing  the  book  when 
he  has  taken  the  oath.  A  Jew  is  sworn  on  tlie  Old  Testament,  and 
professors  of  any  creed  can  be  sworn  in  any  manner  they  consider 
binding,  (1  &  2  Vict.  c.  105).  Under  the  provisions  of  the  Oaths  Act, 
1888,  any  person  who  so  desires  may  be  sworn  in  the  Scotch  form,  with 
uplifted  hand,  and  without  kissing  the  book.  A  juror  may  object 
to  take  an  oath,  and  claim  to  affirm  on  such  grounds  as  that  he  has 
no  religious  belief,  or  that  the  taking  of  an  oath  is  contrary  to  his 
religious  belief. 

Special  Jury,  how  Obtained. — The  plaintiff,  in  any  cause  or  matter  in 
which  he  is  entitled  to  have  a  jury,  may  have  the  issues  tried  by  a 
special  jury  upon  giving  notice  in  writing  to  that  effect  to  the  defendant 
at  the  time  when  he  gives  notice  of  trial  (K.  S.  C.  Ord.  36,  r.  7  {h)) ;  and 
the  defendant,  where  entitled  to  a  jury,  may  have  the  issues  tried 
by  a  special  jury  on  giving  notice  in  writing  to  that  effect  at  any  time 
after  the  close  of  the  pleadings  or  settlement  of  the  issues,  and  before 
notice  of  trial,  or  if  notice  of  trial  has  been  given,  then  not  less  than  six 
clear  days  before  the  day  for  which  notice  of  trial  has  been  given  {ibid., 
r.  7  (c)).    A  judge  may  at  any  time  make  an  order  for  a  special  jury 
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upon  such  terms,  if  any,  as  to  costs  and  otherwise  as  may  be  just  (ibid., 
r.  7  (d)). 

Costs  of. — The  party  who  applies  for  a  special  jury  has  to  bear  the 
costs  thereof,  and  upon  taxation  no  allowance  is  made  other  than  the 
party  would  be  entitled  to  had  the  causes  been  tried  by  a  common  jury, 
unless  the  judge  before  whom  the  cause  is  tried,  immediately  after  the 
verdict,  certifies  that  it  was  a  proper  cause  to  be  tried  by  a  special  jury 
(Juries  Act,  1825,  s.  34).  The  application  for  a  certificate  must  be 
made  while  the  matter  is  fresh  in  the  mind  of  the  judge  who  tried 
it  ( Webster  v.  Appleton,  1890,  62  L.  T.  704).  There  cannot  be  a  certificate 
under  the  above  section  without  a  trial,  as  where  the  record  has  been 
withdrawn  (Clements  v.  George,  1826, 11  Moo.  J.  B.  510 ;  see  also  Christie 
V.  Richardson,  1842,  10  Jilee.  &  W.  688  ;  Waggett  v.  Shaio,  1812,  3  Camp. 
316 ;  Grace  v.  Clinch,  1843,  4  Q.  B.  606 ;  Geeves  v.  Gorton,  1846,  15  Mee. 
&  W.  186). 

[Under  the  Common  Law  Procedure  Act,  1852,  s.  108,  the  limit 
of  number  of  special  jurymen  summoned  was  not  to  exceed  forty-five. 
This  limit  is  abolished  by  the  Special  Juries  Act,  1898,  s.  1  (1).] 

Where  notice  has  been  given  to  try  by  a  special  jury,  and  no  notice 
has  been  given  to  the  sheriff  that  such  cause  is  so  to  be  tried,  it  may  be 
tried  by  a  jury  taken  from  the  panel  of  common  jurors  (15  &  16  Vict, 
c.  76,ss.  112,113). 

Trial  by. — The  cases  in  which  actions  are  tried  before  a  jury  are  now 
fixed  by  the  Eules  of  the  Supreme  Court.  These  rules,  which  constitute 
a  code  and  must  be  read  together,  are  as  follow : — 

In  actions  of  slander,  libel,  false  imprisonment,  malicious  prosecution, 
seduction,  or  breach  of  promise  of  marriage,  the  plaintiff  may,  in  his 
notice  of  trial — and  the  defendant  may,  upon  giving  notice  within  four 
days  from  the  time  of  the  service  of  notice  of  trial,  or  within  such 
extended  time  as  the  Court  or  a  judge  may  allow,  or  in  a  notice  of  trial 
given  by  him — signify  his  desire  to  have  the  issues  of  fact  tried  by  a 
judge  with  a  jury  (Order  36,  r.  2).  [The  word /' action  "  in  the  above 
rule  does  not  apply  to  a  counter-claim,  nor  the  word  "plaintiff"  to  a 
counter-claiming  defendant.  The  meaning  of  the  words  is  governed  by 
sec.  100  of  the  Judicature  Act,  1873.  But  where  in  a  Chancery  action 
libel  was  the  subject  of  part  of  the  counter-claim,  the  Court  was  willing 
to  sever  the  issues  and  to  allow  the  question  of  libel  to  go  to  a  jury ;  but 
not  so  the  whole  action  (Lord  Kinnuird  v.  Field  (iVb.  2),  [1905]  2  Ch. 
361).] 

Causes  or  matters  assigned  to  the  Chancery  Division  (J.  A.  1873, 
s.  34)  are  tried  by  a  judge  without  a  jury  (r.  3). 

The  Court  or  a  judge  may,  if  it  appears  desirable,  direct  a  trial  with- 
out a  jury  of  any  question  or  issue  of  fact,  or  partly  of  fact  and  partly  of 
law,  arising  in  any  cause  or  matter,  which  previously  to  the  passing  of 
the  Judicature  Act,  1877,  could  without  any  consent  of  parties  have  been 
tried  without  a  jury  (r.  4). 

The  Court  or  a  judge  may  direct  the  trial  without  a  jury  of  any  cause, 
matter,  or  issue  requiring  any  prolonged  examination  of  documents  or 
accounts,  or  any  scientific  or  local  investigation,  which  cannot,  in  their  or 
his  opinion,  conveniently  be  made  with  a  jury  (r.  5). 

In  any  other  cause  or  matter,  upon  the  application  within  ten  days 
after  notice  of  trial  has  been  given  of  any  party  thereto  for  a  trial  with 
a  jury  of  the  cause  or  matter  or  any  issue  of  fact,  an  order  shall  be  made 
for  a  trial  with  a  jury  (r.  6).     [Where  unconditional  leave  to  defend  is 
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given,  and  the  judge  orders  the  action  to  be  put  in  the  Short  Cause  List, 
the  defendant  cannot  subsequently  be  deprived  by  the  judge  of  his  right 
to  a  jury  (  Woolfe  v.  Be  Braam,  1899,  81  L  T.  533).] 

The  effect  of  these  rules  is  considered  in  Tlie  Temple  Bar,  1885,  11 
P.  D.  6;  Coote  v.  Iiigram,  1887,  35  Ch.  D.  117;  Timson  v.  Wilson,  1888, 
38  Ch.  D.  72;  Jenkins  v.  B^Lshhy,  [1891]  1  Ch.  490. 

In  all  actions  in  the  High  Court,  except  those  in  which  either  party 
has  a  right  to  a  trial  by  jury  and  has  insisted  on  such  right,  the  mode  of 
trial  is  by  a  judge  without  a  jury.  The  Court  or  a  judge  may,  however, 
at  any  time  order  any  cause,  matter,  or  issue  to  be  tried  by  a  judge  with 
a  jury,  or  by  a  judge  sitting  with  assessors,  or  by  an  official  referee  or 
special  referee  with  or  without  assessors  (Order  36,  r.  7  (a) ;  Jenkins  v. 
Bushhy,  supra). 

View  by. — The  Court  or  a  judge,  upon  the  application  of  any  party 
to  a  cause  or  matter,  may  order  the  inspection  by  a  jury  of  any  property 
or  thing  being  the  subject  of  such  cause  or  matter,  or  as  to  which  any 
question  may  arise  therein,  and  may  make  such  orders  upon  the  sheriff 
or  other  pei-son  as  may  be  necessary  to  procure  the  attendance  of  a 
special  or  common  jury  for  the  purpose  (R.  S.  C,  Order  50,  rr.  3,  5). 
Where  the  venue  was  in  Lancashire,  and  it  was  souglit  to  obtain  an  order 
directing  the  sheriff  of  Lancashire  to  bring  a  Lancashire  jury  to  view 
land  in  Cheshire,  the  application  was  refused  {IStoke  v.  Robinson,  1889, 
6  T.  L.  11.  31).  [The  view  is  for  the  purpose  of  assisting  the  jury  to 
understand  the  facts  of  the  case ;  it  is  not  of  itself  evidence  (London 
General  Omnibus  Co.  v.  Lavell,  [1901]  1  Ch.  135).] 

Withdrawal  of  a  Juror. — Sometimes  at  the  suggestion  of  the  judge, 
or  if  neither  party  cares  for  the  case  to  proceed,  a  juror  may  be  with- 
drawn, with  the  result  that  the  action  is  at  an  end,  and  no  fresh  action 
can  be  brought.  So  if  a  juror  be  withdrawn  by  consent,  and  the  action 
be  afterwards  proceeded  with  or  a  fresh  action  brought,  the  defendant 
may  apply  to  stay  proceedings  {Gibbs  v.  Ralj)h,  1845,  15  L  J.  (Ex.)  7). 
Such  a  withdrawal,  however,  if  upon  terms,  [and  there  is  a  substantial 
breach  by  one  of  the  parties  to  the  terms  upon  which  the  juror  was 
withdrawn],  does  not  necessarily  put  an  end  to  the  action  {Thomas  v. 
Exeter,  etc.,  Co.,  1887,  18  Q.  B.  D.  822).  At  common  law,  counsel  had  a 
general  authority  to  withdraw  a  juror  (Strauss  v.  Francis,  1866,  L.  R. 
1  Q.  B.  379). 

Verdict. — See  Verdict. 

IL  Jury  in  Criminal  Cases. 

In  criminal  cases  the  law  places  the  twofold  barrier  of  a  presentrtieni 
and  a  ti-ial  by  jury  between  the  liberties  of  the  people  and  the  prerogative 
of  the  Crown  (Jacob). 

Every  accusation  for  treason  or  felony  is  preferred  to  and,  if  found 
true,  presented  to  the  Court  upon  oath  by  a  grand  jury,  whereafter  the 
actual  trial  takes  place  before  the  petty  jury  (see  Indictment  and  Pre- 
sentment). In  the  case  of  misdemeanors  the  Crown  can  proceed  by 
information  instead  of  by  indictment  (see  Information). 

Grand  Jury. — Strictly  speaking,  an  indictment  is  not  so  called  until 
it  has  been  found  a  "true  bill"  by  the  grand  jury;  before  that  it  is 
merely  a  "  bill."  The  bill  must  be  found  by  a  majority,  which  must 
consist  of  twelve  at  least;  for  this  reason  the  number  of  persons  on 
the  grand  jury  cannot  exceed  twenty-three,  nor  be  less   than  twelve 
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(2  Hale,  16;  2  Burr.  1088;  B.  v.  Marsh,  1837,  6  Ad.  &  E.  241;  Arch. 
Cr.  PL,  1905  ed.,  p.  101). 

Grand  jurors  of  sessions  of  the  peace  must  be  qualified  according  to 
6  Geo.  IV.  c.  50,  s.  1 ;  grand  jurors  at  the  assizes  or  at  borough  sessions 
require  no  qualification  by  estate ;  grand  jurors  need  not  be  freeholders. 
The  grand  jury  hears  some  of  the  evidence  intended  to  be  called  at  the 
trial  in  support  of  the  accusation.  Witnesses  examined  before  grand 
juries  are  now  sworn  in  the  presence  of  the  jurors,  and  it  is  no  longer 
necessary  for  the  witnesses  so  to  be  examined  to  be  sworn  in  open  Court 
(19  &  20  Vict.  c.  54,  ss.  1,  2).  [Sec.  1  of  the  Criminal  Evidence  Act, 
1898,  entitling  persons  charged  with  an  offence  to  give  evidence  for  the 
defence  at  every  stage  of  the  proceedings,  does  not  entitle  the  accused  to 
give  evidence  before  the  grand  jury  (H.  v.  Rhodes,  [1899]  1  Q.  B.  77).] 

By  35  &  36  Vict.  c.  52  a  grand  jury  in  Middlesex  need  not  be  sum- 
moned in  any  term  unless  the  Master  of  the  Crown  Office  has,  before  the 
fourth  day  of  the  term,  received  notice  of  some  business  intended  to  be 
brought  before  them. 

[Where  a  grand  jury  finds  a  true  bill  against  a  peer  of  the  realm,  the 
Court  must  forthwith  acquaint  the  House  of  Lords.  A  writ  of  certiorari 
will  then  be  issued,  and  the  matter  removed  to  the  jurisdiction  of  the 
House  {TJie  Trial  of  Earl  Riissell,  [1901]  A.  C.  446).] 

The  Petty  Jury. — What  has  been  stated  above  to  be  the  law  in  regard 
to  juries  in  civil  cases  is  generally  applicable  to  the  jury  which  tries  the 
case  in  a  criminal  proceeding. 

Special  Jury. — In  important  indictments  or  informations  for  mis- 
demeanor, when  the  record  is  in  the  Queen's  Bench  Division,  a  special 
jury  can  be  obtained  on  the  motion  of  either  prosecutor  or  defendant 
(Arch.  Cr.  PL,  23rd  ed.,  pp.  196  et  seq.).  The  procedure  for  obtaining  a 
special  jury  is  now  regulated  by  Crown  Office  Eules,  1906,  rr.  147,  148 
(see  Short  and  Mellor's  Crown  Office  Practice,  p.  213).  By  virtue  of  sec.  30 
of  the  County  Juries  Act,  1825,  the  Court  of  Queen's  Bench,  upon  motion 
made  on  behalf  of  the  Crown  or  upon  the  motion  of  any  prosecutor, 
relator,  plaintiff,  or  demandant,  or  of  any  defendant  or  tenant  in  any  case 
whatever,  whether  civil  or  criminal,  or  on  any  penal  statute,  excepting 
only  indictments  for  treason  or  felony,  can  order  a  special  jury  to  be  struck. 
A  special  jury  cannot  be  obtained  in  misdemeanors  tried  on  the  Crown 
side  of  a  Court  of  assize  or  at  sessions.  A  jvidge  who  tries  a  criminal 
proceeding  may  certify  for  costs  of  special  jury  under  sec.  34  of  the 
1825  Act  {B.  V.  Pemhridge,  1842,  3  Q.  B.  901).  The  statutory  provisions 
set  out  above  in  regard  to  special  juries  in  civil  cases  are  also  generally 
applicable  to  special  juries  in  criminal  cases. 

Peremptory  Challenge. — Besides  a  similar  right  of  challenge  for  cause 
shown,  as  before  described  in  regard  to  civil  matters,  the  defendant  in 
certain  cases  has  a  right  to  challenge  peremptorily  individual  jurymen 
without  any  reason  assigned ;  such  challenge  the  Court  is  bound  to  allow. 
Thirty-five  peremptory  challenges  are  allowed  in  the  case  of  treason 
(7  &  8  Will.  III.  c.  3,  s.  2),  except  in  the  case  of  an  attempt  to  injure  the 
person  of  the  Queen,  where  the  number  is  twenty.  7  &  8  Will.  in.  c.  3, 
s.  2,  fixes  the  challenges  for  misprision  of  treason  at  thirty-five.  The 
treasons  triable  as  murder  are  those  specified  in  39  &  40  Geo,  ill.  c.  93 ; 
5  &  6  Vict.  c.  51,  s.  1,  i.e.  where  the  overt  act  alleged  is  assassination  of 
the  sovereign  or  a  direct  attempt  against  his  life  or  against  his  person, 
whereby  his  life  may  be  endangered  or  bodily  harm  caused,  or  attempts  to 
injure  in  any  manner  the  person  of  the  sovereign.     The  challenge  in  mis- 
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prision  of  treason  is  clearly  provided  for  both  in  7  &  8  AVill.  iii.  c.  3,  s.  2, 
and  in  the  cases  of  treason  triable  as  murder,  like  provision  is  made  as 
to  misprision  (39  &  40  Geo.  iii.  c.  93;  5  &  6  Vict.  c.  51,  s.  1).  Twenty 
is  also  the  number  in  murder  and  all  other  felonies  (County  Juries 
Act,  1825,  8.  29 ;  2  Hale,  268).  It  was  formerly  doubtful  which  number 
is  to  be  allowed  in  misprision  of  treason  (Arch.  Cr.  PL,  200 ;  2  Hawk, 
c.  43,  s.  5).  The  right  of  peremptory  challenge  does  not  extend  to 
misdemeanors  (Co.  Litt.  156). 

The  Crown  has  no  unlimited  right  of  challenge,  but  can  order  jurors 
to  stand  aside  without  reason  assigned  till  the  panel  is  exhausted. 
When  this  has  happened,  the  Crown  must  show  cause  for  each  challenge 
(Huband,  p.  633 ;  6  Greo.  iv.  c.  50,  s.  29 ;  see  Mansell  v.  R.  (in  error), 
1857.  8  St.  Tri.  N.  S.  831 ;  8  El.  &  Bl.  54).  Besides  the  challenges 
for  cause  allowed  in  civil  proceedings,  in  a  criminal  case  a  member 
of  the  grand  jury  which  returned  the  bill,  or  of  the  coroner's  jury  which 
made  the  inquisition,  can  be  challenged  for  cause,  if  put  on  the  petty 
jury  (25  Edw.  in.  st.  5,  c.  3 ;  Y.  B.  14  &  15  Edw.  in.,  ed.  Pike,  p.  xxvi.). 
Until  1897,  juries,  when  once  sworn  and  charged  with  the  accused 
on  an  indictment  for  treason,  misprision  of  treason,  or  felony,  were  not 
allowed  to  separate  until  they  returned  a  verdict,  or  were  discharged 
for  failure  to  agree,  or  other  lawful  cause.  In  misdemeanors  and  civil 
cases  they  were  permitted  to  separate  and  return  to  their  homes  at  the 
end  of  each  day's  proceedings.  Under  the  Juries  Detention  Act,  1897, 
60  &  61  Vict.  c.  18,  the  Court  may  allow  a  jury  in  a  criminal  case 
to  separate  if  the  charge  is  one  of  "  a  felony  other  than  murder,  treason, 
or  treason  felony." 

In  any  indictment  for  treason,  felony,  or  piracy  every  peremptory 
challenge  beyond  the  legal  number  is  void,  and  the  trial  proceeds  as  if 
no  such  challenge  had  been  made  (7  &  8  Geo.  iv.  c.  28,  s.  3). 

Iiulictmentsfor  High  Treason  or  Misprision  of  Treason. — When  any 
person  is  indicted  in  any  Court  other  than  the  Court  of  Queen's  Bench, 
a  list  of  the  petty  jury  must  be  given  along  with  the  copy  of  the 
indictment  to  the  party  ten  days  before  the  arraignment ;  and  if  in  the 
Court  of  Queen's  Bench,  while  a  copy  of  the  indictment  is  delivered  as 
above,  the  list  of  the  petty  jury  may  be  delivered  to  the  party  indicted 
at  any  time  after  the  arraignment,  so  as  to  be  delivered  ten  days  before 
the  day  of  trial.  This  privilege  does  not  extend  to  persons  accused 
of  direct  attempts  against  the  King's  person  (39  &  40  Geo.  III.  c.  93 ; 
5  «&  6  Vict.  c.  51,  8.  1),  or  to  counterfeiting  His  Majesty's  coin,  the 
Great  or  Privy  Seal  (Juries  Act,  1825,  s.  21).  Counterfeiting  coin  and 
forgery  of  seals  are  now  treated  as  felonies. 

Swearing  in. — In  cases  of  treason  and  felony  each  juror  is  sworn 
separately ;  in  misdemeanors  they  are  sworn  in  batches  of  four.  The 
same  right  to  make  an  affirmation  in  lieu  of  oath  exists  as  in  civil 
proceedings  (see  1  &  2  Vict.  c.  10,  8.  5 ;  51  &  52  Vict.  c.  46,  ss.  3,  5). 

Giving  the  Prisoner  in  Charge  to  the  Jurxj. — The  prisoner  is,  by  the 
form  of  the  oath  administered  to  the  jury  in  cases  of  treason  and  felony, 
given  into  their  charge.  But  misdemeanants  are  not  so  given  in  charge 
to  the  jury.  See  as  to  this,  sec.  116  of  the  Larceny  Act,  24  &  25  Vict, 
c.  96 ;  and  sec.  37  of  the  Coinage  Offences  Act,  24  &  25  Vict.  c.  99 ; 
Arch.  Cr.  PI,  p.  207. 

View  of  locus  in  quo. — The  judge  may  allow  the  jury  to  view  the  locus 
in  quo  at  any  time  during  the  trial,  even  after  his  summing  up,  but  he 
must  take  precautions  not  to  allow  improper  communications  to  be  made 
VOL.  vii.  37 
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to  them  at  the  view ;  and  should  the  jury  at  the  view  receive  evidence 
in  the  absence  of  the  judge  and  the  prisoner,  the  Court  before  which  the 
trial  takes  place  must  ascertain  whether  such  alleged  irregularity  has 
occurred  {R.  v.  Martin,  1872,  L.  R  1  C.  C.  K.  378).  As  to  effect  of  such 
irregularity,  see  ibid.,  and  Arch.  Cr.  PL,  23rd  ed.,  p.  213. 

Verdict,  General,  Special,  Defect  cured  by.  Verdict  on  Special  Pleas. — 
See  Verdict,  where  the  effect  of  an  award  of  jury  process  to  a  wrong 
officer  on  an  insufficient  suggestion  is  also  considered. 

III.  Jury  in  other  Cases. 

Coroner's  Jury. — See  Coroner. 

County  Court  Jury. — See  County  Courts. 

Divorce  Court. — The  Court  will  on  the  application  of  either  party 
direct  that  the  questions  of  fact  be  tried  by  a  jury;  and  where  the 
petition  contains  a  claim  for  damages,  the  cause  must  be  tried  by  a  jury 
(Mat.  Causes  Act,  1857,  s.  33). 

Inquisition. — See  Lunacy. 

Mayor's  Cmirt  Jury. — See  London  (City). 

Sheriff's  Court  Jury. — See  Sheriff  Court  and  Lands  Clauses  Acts, 
and  Good  Jury,  infra. 

IV.  General. 

Discharge  of — In  ordinary  course  the  jury  is  discharged  on  the 
termination  of  the  trial  by  verdict  or  sentence.  But  the  judge  may 
discharge  a  jury  in  his  discretion  for  various  reasons,  such  as  the  illness 
of  the  prisoner,  or  the  illness  or  death  of  a  juror ;  or  if  he  is  of  opinion 
that  they  are  so  exhausted  as  to  be  incapable  of  continuing  their 
deliberations,  or  so  divided  as  to  be  unable  to  agree.  In  these  cases, 
however,  a  second  trial  may  be  had  (  Winsor  v.  The  Queen,  1866,  L.  E. 
1  Q.  B.  289,  390 ;  and  see  The  Queen  v.  Charlesworth,  1861, 1  B.  &  S.  460). 

Certificate. — Jurors  who  have  duly  served  on  trials  before  any  Court 
of  assize  are  entitled  to  receive  from  the  sheriff,  upon  application  and 
payment  of  one  shilling,  a  certificate  testifying  such  service.  This 
provision  does  not  extend  to  grand  jurors  or  special  jurors  (s.  40, 
1825  Act). 

Grand  or  petty  jurors  who  have  duly  served  at  sessions  of  the  peace 
are  similarly  entitled  to  a  certificate  from  the  clerk  of  the  peace  (s.  41). 

A  Good  Jury. — A  jury  obtained  by  a  judge's  order  for  the  purposes 
of  a  writ  of  inquiry.  In  London  since  the  passing  of  the  Juries  Act 
of  1825,  the  sheriffs  on  receiving  an  order  for  a  good  jury  have  treated 
it  as  an  order  for  a  special  jury.  In  Middlesex  the  practice  has  been 
for  the  under-sheriff  to  give  the  party  who  obtained  the  order  the  option 
of  having  the  jury  selected  from  the  special  jury  list,  or  from  among 
a  superior  class  of  tradesmen  on  the  common  jury ;  but  see  Vickery  v. 
London,  Brighton,  etc..  Ply.  Co.,  1870,  L.  E.  5  C.  P.  165;  Vines  y.  London, 
Brighton,  etc..  Ply.  Co.,  1870,  L.  E.  5  Ex.  201. 

Fines. — A  juror  is  liable  to  a  fine  for  failing  to  attend  if  duly 
summoned,  or  if  he  does  not  answer  to  his  name  after  being  thrice  called, 
or  after  having  been  called  is  present  but  does  not  appear,  or  after 
appearance  wilfully  withdraws  himself  from  the  presence  of  the  Court ; 
unless  some  reasonable  excuse  is  proved  by  oath  or  affidavit  (s.  38,  1825 
Act).     A  juror  summoned  for  a  view  who  makes  default  is  liable  to 
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a  minimum  fine  of  £10  (s,  38).  Fines  may  be  remitted  upon  cause 
shown  (Juries  Act,  1862,  s.  12).  But  no  juror  is  liable  to  any  penalty 
for  non-attendance  unless  he  receives  at  least  six  days'  notice  (s.  21, 
1870  Act).  Corrupt  jurors  may  be  proceeded  against  by  indictment  or 
information,  and  punished  by  fine  or  imprisonment  (s.  61,  1825  Act). 

Petudties. — The  Acts  provide  for  the  imposition  of  penalties  in  the 
following  cases : — 

Where  the  sheriff  or  other  minister  wilfully  impanels  and  returns 
a  man  as  a  juror  whose  name  does  not  appear  in  the  jurors'  book,  or 
if  an  officer  of  Court  wilfully  records  the  appearance  of  any  juror  so 
returned  who  did  not  really  appear  (1825  Act,  s.  39). 

Where  churcliwardens  and  overseers  neglect  to  make  out  lists, 
Bee.  45,  and  where  clerks  of  the  peace  neglect  the  duties  imposed  upon 
them  by  the  Acts  (s.  46). 

If  an  overseer  without  reasonable  excuse  improperly  inserts  in  or 
omits  from  the  jury  list  any  name  (1870  Act,  s.  13). 

The  sheriff  or  other  minister  may  he  fined  for  returning  any  person 
as  a  juror  during  his  certified  period  of  exemption  from  service  (s.  42), 
and  also  for  taking  money  to  excuse  persons  from  serving  (s.  43).  A 
bailiff  inserting  names  not  in  the  sherifi's  warrant  may  be  fined. 

Privilege. — Any  observation  made  by  one  of  the  jury  during  the 
trial  is  privileged,  provided  it  is  pertinent  to  the  inquiry  (JR.  v.  Skinner, 
12  Geo.  III.  55  Lofft;  Odgers  on  Libel  and  Slander,  1905  ed.,  p.  221). 

Remuneration. — A  special  juryman  is  only  allowed  for  his  services 
such  sum,  not  exceeding  one  guinea,  as  the  judge  who  tries  the  case 
thinks  just  and  reasonable,  except  in  cases  where  a  view  has  been 
directed  and  been  taken  by  the  particular  juryman  (Act  of  1825,  s.  35). 
A  special  juror  gets  one  guinea  for  each  case  whether  tried  out  or  not, 
and  however  long  it  lasts.  A  special  juror  is  entitled  to  one  guinea 
per  day  if  sworn  in  to  take  a  view.  A  common  juryman  is  entitled 
to  five  shillings  a  day  for  a  view  (R.  G.  H.  T.  1853,  r.  49),  but  otherwise 
he  is  at  law  not  entitled  to  any  payment.  It  is  usual,  however,  in  the 
High  Court  to  give  a  fee  of  one  shilling,  and  in  the  counties  eightpence. 
No  fee  is  allowed  in  a  criminal  case.  The  fee  in  the  Coimty  Court  is 
one  shilling  per  case  (51  &  52  Vict.  c.  43,  s.  101),  in  the  Mayor's  Court 
twopence,  and  in  the  London  Sheriffs  Court  fourpence  (Holland, 
Jurynvan's  Handbook). 

Refreshmenis. — Jurors  after  having  been  sworn  may  in  the  discretion 
of  the  judge  be  allowed  at  any  time  before  giving  their  verdict  the  use 
of  a  fire  when  out  of  Court,  and  may  be  also  allowed  reasonable  refresh- 
ment, to  be  procured  at  their  own  expense  (Juries  Act,  1870,  s.  23). 

Reformation  of  Jury  Lists. — The  justices  of  the  peace  in  every 
division  in  England  and  Wales  hold  a  special  petty  sessions  within  the 
last  seven  days  of  September  in  every  year  to  reform  the  jury  list. 
[Parties  who  consider  themselves  unqualified  from  any  cause  may  apply 
to  have  their  names  struck  out.]  The  justices  are  empowered  on  their 
own  motion  to  strike  out  the  names  of  those  not  qualified  or  liable 
to  serve,  and  to  erase  names  for  lunacy,  deafness,  blindness,  or  other 
permanent  infirmity  of  body,  and  may  also  insert  names  omitted. 
[Before  rectifying  the  list  the  justices  must  issue  notices  requiring  the 
parties  interested  to  show  cause,  and  for  that  purpose  must  appoint 
an  adjournment  of  the  special  sessions  to  be  held  within  four  days  of  the 
I)rincipal  sessions  (6  Geo.  iv.  c.  50,  s.  10 ;  25  &  26  Vict.  c.  107,  s.  5). 
The    principal   special  sessions  above  mentioned  may   be   adjourned 
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to  a  day  within  seven  days  of  the  same  where  default  has  occurred 
in  the  production  of  a  jury  list,  the  clerk  in  the  meantime  giving  the 
defaulting  churchwardens  or  overseers  notice  to  make  good  their 
omissions  at  such  adjourned  sessions  (ibid.).  Justices  sitting  in  special 
sessions  held  by  virtue  of  sec.  10  of  the  Juries  Act,  1825,  to  review  the 
lists  of  persons  liable  to  serve  on  juries  are  not  a  Court  of  Summary 
Jurisdiction,  and  therefore  have  no  power  to  state  a  case  under  sec.  83^ 
of  the  Summary  Jurisdiction  Act,  1879  {Hagmaier  v.  Willesden  OverseerSy 
[1904]  2  K.  B.  316).] 

Unanimity  of. — The  jury  must  be  unanimous,  otherwise  the  pro- 
ceedings are  abortive.  In  civil  cases,  however,  it  is  not  uncommon  for 
the  parties  to  consent  to  accept  the  verdict  of  a  majority  of  the  jury. 

As  to  the  respective  provinces  of  judge  and  jury  in  relation  to  fact, 
and  law,  see  Fact  ok  Law,  Questions  of. 

{^Authorities. — Bacon,  Ahr.  "Juries;"  Hale;  Coke;  Hawk.;  Black- 
stone's  Com. ;  Stephen's  Com. ;  Arch.  Cr.  PL ;  Taylor  on  Evidence,  Part  I, 
ch.  iii. ;  Thayer,  Cases  on  Evidence  and  Evidence  at  the  Common  Law ; 
Stubbs,  Constitutional  History ;  Forsyth,  History  of  Trial  hy  Jury ; 
Holland,  Juryman's  Handbook ;  Pollock  and  Maitland,  History  of 
English  Law ;  Huband,  Law  of  Juries ;  Short  and  Mellor,  Crown  Ojffice 
Fractice.'] 
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I. 

[Note. — The  following  Fwms  are  taken  from  the  Crotvn  Office  Rules,  1906, 
St.  R.  &  0.,  1906,  No.  j^^  being  respectively  numbered  therein  100„ 
102,  103.] 

Judge's  Order  to  Strike  Special  Jury  as  Provided  by 
"The  Juries  Act,  1870,"  &c. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

The  Honourable  Mr.  Justice  ,  Judge  in  Chambers. 

[Middlesex,  or  other  venue."]    The  King 

against 
A.  B. 

Upon  hearing  counsel  on  both  sides  [or  as  the  case  may  be]  and  upon- 
reading 

It  is  ordered  at  the  prayer  and  instance  of  the  [Prosecutor],  that  the 
issue  joined  in  this  prosecution  be  tried  by  a  special  jury  of  the  county 
of  ,  and  that  the  sheriff  of  the  said  county  or  his  under- 

sheriff  do  attend  at  the  Crown  Office  with  a  juror's  book  and  the  special 
jurors'  list  of  the  said  county,  and  the  numbers  referring  to  the  names 
in  such  list,  written  upon  distinct  pieces  of  parchment  or  card.  And 
that  the  proper  officer  at  the  Crown  Office  shall  nominate  forty-eight 
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men  qualified  to  serve  on  special  juries  within  the  said  county,  and  the 
solicitor  or  agent  for  the  said  Prosecutor  shall  strike  out  twelve,  and 
the  solicitor  or  agent  for  the  defendant  shall  in  like  manner  strike  out 
twelve  of  the  said  forty-eight,  and  that  twenty-four,  the  remainder  of 
the  said  forty-eight,  shall  be  returned  for  the  trial  of  the  issue  joined  in 
this  prosecution. 
Dated,  &c. 

n. 

Warrant  of  Tales. 

Middlesex.  Sir  John  Lawson  Walton,  Knight,  Attorney-General  of 
our  present  Sovereign  Lord  the  King  [for  our  said  Lord  the  King, 
omii  these  words  if  tlie  tales  is  prayed  fur  tlie  Defendant]  prays  a  Tales  de 
Circumstantibus  to  be  granted  by  the  Ckjurt  here  according  to  the  form 
of  the  Statute  in  such  case  made  and  provided  for  the  trial  of  the  issue 
joined  between  our  said  Lord  the  King  and  A.  6.  upon  an  indictment 
[or  information]  for  certain  [misdemeanors]  lest  the  jury  to  be  taken  in 
this  behalf  do  remain  untaken  for  default  of  jurors. 
Dated,  &c. 

(Signed) 

J.  Lawson  Walton 

(Attorney-General). 

ra. 

Certificate  after  Trial  (for  Special  Jury). 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Middlesex,  or  other  venue.]    The  King 

against 
A.  B. 

I  certify  that  this  [in(lict7neni]  was  tried  before  the  Honourable  Mr. 

Justice  at  and  a  [spedal]  jury  of  the  county  of 

on  day  of  1906. 

The  jury  found  the  defendant  guilty  [or  not  guilty,  or  guilty  on  sucfc 

and  such  counts,  and  not  guilty  on  such  and  such  counts,  enumerating 

them]. 

That  the  Judge  sentenced  the  defendant  to  pay  a  fine  of,  &c. 
That  the  Judge  certified  [that  t/ie  case  was  proper  to  be  tried  by  a  special 
jury  01-  other  certificates  as  the  case  may  be.] 
Dated,  &o. 

(Signed) 

X.  Y. 

(Title  of  Officer.) 
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Jury  of  Matrons. — See  Mateons,  Jury  of. 

Jus  gentium,  of  which  the  term  "Law  of  Nations"  and 
"Droit  des  gens"  are  translations,  is  a  term  in  Roman  law. 

The  jiis  gentium,  when  opposed  to  the  jus  civile,  means  the  institu- 
tions of  Roman  law,  admitted  by  all  civilised  peoples  of  antiquity ;  jus 
gentium  est,  quo  gentes  humance  utuntur.  The  jus  civile  designated  the 
institutions  of  Roman  law  which  were  not  universally  admitted;  jus 
civile  est,  quod  populus  romanu  sipses  ihi  constituit.  The  jus  gentium  was 
not  international  law,  nor  was  it,  so  to  speak,  philosophical  or  ideal  law, 
which  is  a  product  of  ethical  reasoning,  though  the  two  notions  were 
often  confounded;  for  the  rules  of  law  in  question  were  founded  on 
reason,  and  were  therefore  also  called  jus  naturale  or  jus  nattirce. 

Sir  H.  Maine  says — 

The  jits  naturale,  or  law  of  nature,  is  simply  the  jus  gentium  or  law  of 
nations  seen  in  the  light  of  a  peculiar  theory.  An  unfortunate  attempt  to 
discriminate  them  was  made  by  the  Jurisconsult  Ulpian,  with  the  propensity 
to  distinguish  characteristic  of  a  lawyer ;  but  the  language  of  Gains,  a  much 
higher  authority,  and  the  passage  quoted  before  the  Institutes,  leave  no 
room  for  doubt  that  the  expressions  were  practically  convertible.  The 
diflference  between  them  was  entirely  historical,  and  no  distinction  in  essence 
could  ever  be  established  between  them  (Ancient  Law,  p.  52). 

The  confusion  between  jus  gentium  and  international  law  is  entirely 
modern.  The  classical  expression  for  international  law,  adds  Maine,  is 
jus  feciale,  or  the  law  of  negotiation  and  diplomacy  (see  also  Wildman, 
Institutes  of  International  Law) ;  but  this  is  too  restrictive,  and  though 
indistinct  impressions  as  to  the  meaning  of  jus  gentium  have  had  a 
considerable  share  in  producing  the  modern  theory  that  the  relations 
of  independent  States  are  governed  by  the  law  of  nature,  it  is  neverthe- 
less certain  that  so  far  as  Rome  possessed  an  international  law,  properly 
so  called,  it  was  the  jus  gentium  {Ancient  Law,  by  H.  S.  Maine,  4th  ed., 
London,  1870.  pp.  52,  53). 

This  subject  will  be  found  admirably  discussed  in  an  article  on 
Maine  and  his  work  in  the  Edinburgh  Review  of  July  1893,  in  which 
it  is  stated  that  it  seems  clear  that  jus  gentium  was  not  opposed  to  the 
law  of  nations  (in  the  sense  of  a  legal  or  quasi-legal  rule  binding  on 
independent  States  in  their  mutual  relations),  but  included  that  law,  so 
far  as  it  existed  apart  from  the  technical  jus  feciale.  The  late  Mr.  H. 
Nettleship  has  shown  in  the  Journal  of  Philology,  xiii.  169,  that  such 
was  the  actual  use  of  the  term,  and  it  was  quite  logical.  It  is  agreed 
that  jus  gentium  meant  that  which  was  regarded  as  binding  or  usual 
by  everybody ;  not  by  foreigners  as  distinguished  from  Romans,  but  by 
Romans  in  common  with  foreigners.  "Why,"  asks  the  writer  in  the 
Edinburgh  Review,  "  should  this  exclude  such  rules  of  conduct,  as 
between  sovereign  States  or  independent  tribes,  as  were  in  fact  com- 
monly admitted  ?  Any  limitation  of  jus  gentium  to  the  conduct  of 
individual  citizens  would  have  involved  a  far  more  curious  and  particular 
analysis  of  terms  (we  need  not  stop  to  inquire  whether  a  more  correct 
one)  than  ever  occurred  to  a  Roman  lawyer."  It  is  probable,  he  argues, 
that  the  adoption  of  jus  gentium  into  Roman  law  was  an  assimilation 
of  custom  rather  than  a  systematic  imposition  of  rules  from  above ;  in 
other  words,  that  it  was  much  more  like  the  recognition  of  the  law 
merchant  by  the  common  law  than  the  development  of  the  rules  of 
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equity.  Customs  of  trade  must  have  existed  among  the  merchants  of 
divers  ItaUan  and  Grajco-Italian  cities  who  resorted  to  Rome,  and  it 
seems  a  natural  supposition  that  the  jics  gentium  administered  by 
Roman  tribunals  was  in  its  historical  origin  a  law  merchant,  as  in 
England  (see  Lex  Mercatoria)  where  the  law  merchant  was  in  the 
later  mediaeval  period  sometimes  expressly  treated  as  equivalent  to  the 
law  of  nature. 

[Authorities. — Maine,  Ancient  Lata,  4th  ed.,  Lond.  1870 ;  Van  Wetter, 
Cours  de  droit  romain,  Paris,  1875 ;  Wildman,  Institutes  of  International 
Lav),  Lond.  1849 ;  Edinburgh  Review,  July  1893,  article  on  Sir  H. 
Maine.] 

Jus  patronatus  in  the  Latin  canon  law  signifies  the  right 
of  presentation  or  appointment  to  an  ecclesiastical  foundation,  the 
person  in  whom  the  right  is  vested  being  regarded  as  the  patronus  or 
advocatus ;  in  otlier  words,  the  protector  of  the  Church  (see  further  as 
to  the  historical  origin  of  the  right,  article  Advowson  ;  see  also  article 
Patron  ;  and  for  the  general  account  of  the  right,  see  Van  Espen, 
Ju^.  Eccl.  Universum,  Pars.  11,  s.  Ill,  tit.  viii.  De  jure  patronatus). 

Jus  representationiS. — The  right  of  representation. 
For  example,  the  descendants  of  children  who  may  have  died  in  the 
lifetime  of  an  intestate  stand  in  the  place  of,  or  represent,  their  parent 
or  ancestor.  Again,  executors,  administrators,  and  trustees  represent 
their  testator,  settlor,  or  intestate. 

Just  Allowances. — By  Order  33,  r.  8,  of  the  Rules  of  the 
Supreme  Court,  1883  (wliich  is  taken  from  Order  23,  r.  16,  of  the 
Chancery  Consolidated  Orders),  it  is  provided  that  in  taking  any 
account  directed  by  any  judgment  or  order,  all  just  allowances  shall 
be  made  without  any  direction  for  that  purpose.  The  above  rule 
of  practice,  importing  "just  allowances"  into  every  order  directing 
accounts,  wtis  first  introduced  in  1859.  Before  that  time  decrees 
expressly  directed  that  in  taking  accounts  all  just  allowances  should 
be  made. 

It  is  not  the  ordinary  course  of  the  Court  to  say  in  the  first  instance 
what  is  a  just  allowance  {Brovm  v.  De  Tastet,  1821,  Jac.  284;  37  E.  R 
858 ;  23  R.  R.  59). 

It  would  obviously  be  impossible  within  the  limits  of  this  article 
to  discuss  the  numerpus  instances  in  which  the  aid  of  the  rule  can  be 
invoked.  Some  of  the  cases  on  the  subject,  however,  can  be  usefully 
referred  to. 

Executors  and  Trustees. — It  is  a  clear  rule  of  the  Court  that  it  will 
not  allow  an  executor  or  trustee  for  his  time  and  trouble,  especially 
where  the  testator  has  left  him  an  express  legacy  for  his  pains  {Robirvion 
v.  Rett,  1734,  3  P.  Wms.  249;  24  E.  R.  1049).  And  on  the  same 
principle,  an  executor  or  trustee  will  not  be  allowed  to  make  pro- 
fessional charges  against  the  trust-estate.  Thus  in  the  case  of  an  agent 
(Sherif  v.  Axe,  1827,  4  Russ.  33 ;  38  E.  R.  717),  of  a  factor  {Scaltergood 
V.  Harrison,  1729,  Mos.  128 ;  25  E.  R.  310),  of  a  solicitor  {Moore  v.  Froivd, 
1837,  3  Myl.  &  Cr.  45 ;  40  E.  R.  841 ;  45  R.  R.  205),  unless  the  instru- 
ment creating  the  trust  gives  power  to  make  such  charges  {In  re 
Sherwood,  1840,  3  Beav.  338;  49  E.  R.  133;  52  R.  R.  146);  and  even 
in  that  case  a  solicitor-executor  will  not  be  allowed  to  charge  for  work 
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for  which,  as  executor,  he  ought  not  to  employ  a  solicitor  (Harbin 
V.  Barhj,  1860,  28  Beav.  325;  54  E.  R  391).  See  In  re  Ames,  Ames 
V.  Taylor,  1883,  25  Ch,  D,  72 ;  In  re  Chappie,  Neivton  v.  Chapman,  1884, 
27  Ch.  D.  584 ;  In  re  Fish,  Bennett  v.  Bennett,  [1893]  2  Ch.  413 ;  Clarkson 
V.  Rohinsmi,  [1900]  2  Ch.  722 ;  /w  re  ChaliTider  &  Herington,  [1907] 

1  Ch.  58.  But  inasmuch  as  the  Court  enforces  strictly  the  principle 
that  a  trustee  shall  not  make  any  profit  from  his  office,  the  principle 
that,  while  he  acts  in  the  due  discharge  of  his  duty,  he  is  to  be  indemni- 
iied  against  all  loss  ought  to  be  enforced  with  equal  strictness.  And, 
accordingly,  all  sums  honestly  and  properly  expended  by  a  trustee  in 
the  execution  of  his  trust  will  be  allowed  him  as  against  the  trust-estate 
{Walters  v.  WoodhHdge,  1878,  7  Ch.  D.  504). 

Thus,  where  an  action  is  brought  against  a  trustee  in  respect  of  the 
trust-estate,  and  is  defended  by  the  trustee,  not  for  his  own  benefit,  but 
for  the  benefit  of  the  estate,  he  is  entitled  to  indemnity  {Walters 
V.  Woodbridge,  uM  supra).  And  so  a  trustee  was  allowed  sums  paid 
by  him  for  damages  and  costs  in  an  action  of  tort  brought  in  con- 
sequence of  an  accident  which  occurred  in  the  execution  of  orders  given 
by  the  trustee  in  discharge  of  his  duty  (Benett  v.  Wyndham,  1862, 
4  De  a,  F.  &  J.  259;  45  E.  R  1183).  There  may  be  many  cases  in 
which,  though  executors  or  trustees  fail  in  their  defence  of  a  suit 
brought  against  them,  it  may  be  right  to  allow  them  their  costs  out 
of  the  estate  {Graham  v.  Wickham,  1865,  2  De  G-.  &  S.  497;  46 
E.  K.  467;  and  see  In  re  Harrison,  Fulton  v.  Andrew,  1876,  24  W.  R 
979). 

Where  a  trustee,  in  the  fair  execution  of  his  trust,  has  expended 
money  by  reasonably  and  properly  taking  opinions  and  procuring  direc- 
tions that  are  necessary  for  the  due  execution  of  his  trust,  he  is  entitled 
not  only  to  his  costs,  but  also  to  his  charges  and  expenses  under  the 
liead  of  "just  allowances."  And  similarly  with  regard  to  the  next  friend 
of  an  infant.  For  as  the  infant  himself  cannot  incur  charges  and 
expenses,  if  they  cannot  be  claimed  under  "just  allowances,"  and  the 
next  friend  is  to  be  at  the  whole  expense  of  the  infant  beyond  his  costs 
of  suit,  persons  would  hesitate  to  accept  the  office  {Fearns  v.  Young,  1804, 
10  Ves.  184;  32  E.  R  815). 

Where  persons  interested  in  the  administration  of  a  fund  have 
incurred  legitimate  and  proper  expenses  in  performing  duties  thrown 
on  them  by  their  fiduciary  situation,  they  have  a  right,  both  at  law 
and  in  equity,  to  reimburse  themselves  out  of  the  funds  in  their  hands 
without  special  power  to  that  effect  (A.-G.  v.  Mayor  of  Norwich,  1837, 

2  Myl.  &  Cr.  406 ;  40  E.  R  695  ;  45  E.  K.  110). 

Where  an  executor  employed  a  solicitor  to  negotiate  for  compromise 
of  a  debt,  and  the  solicitor  represented  that  the  compromise  had 
been  duly  effected,  and  obtained  from  the  executor,  and  misappro- 
priated, the  sum  required  for  the  purpose  of  such  compromise,  the 
amount  was  allowed  {In  re  Bird,  Oriental  Commercial  Bank  v.  Savin, 
1873,  L.  R  16  Eq.  203). 

Payments  made  by  an  executor  in  discharge  of  legacies  are  "just 
allowances"  {Nightingale  v.  Lawson,  1784,  1  Cox,  23;  29  E.  E.  1045; 
and  see  Llotjd  v.  Lloijd,  1873,  23  W.  R  787). 

The  expenses  of  a  sale  have  been  ordered  to  be  taxed  under  the 
head  of  "just  allowances"  {Crump  v.  Baker,  1810,  18  Ves.  284; 
34  E.  R  325). 

Where  trustees,  without  authority,  but  bond  fide  and  acting  under 


JUST  ALLOWANCES  585 

advice,  laid  out  sums  of  money  as  a  means  of  facilitating  the  sale  and 
increasing  the  value  of  land  forming  part  of  the  trust-estate,  it  was 
held  that,  at  the  outside,  all  that  could  be  disallowed  would  be  the 
amount  of  loss  occasioned  by  the  expenditure  (Vyse  v.  Foster,  1872, 
L.  R.  8  Ch.  309;  1874,  L.  R.  7  H.  L.  318). 

A  widow,  who  was  trustee  for  her  son  of  certain  real  estate,  was 
allowed  under  the  head  of  "just  allowances"  to  retain  out  of  the  rents 
and  profits  the  amount  of  her  dower  {Graham  v.  Graham,  1749,  1  Ves. 
Sen.  262 ;  27  E.  K.  1020). 

If  a  trustee  is  sued  for  an  account,  and  if  it  shall  appear  that  he  has 
properly  expended  sums  of  money  for  the  maintenance  and  support 
of  his  cesiui-fpie  trust  at  a  time  when  such  cestui-qiie  tnisi  was  himself 
incapable  of  taking  care  of  himself,  the  Court  will  allow  the  trustee 
credit  for  such  sums  of  money  {Nelson  v.  Zhtncombe,  1846,  9  Beav.  211; 
50-E.  R.  323 ;  73  R.  R  317). 

Even  where  a  trustee  has  been  guilty  of  an  illegal  act,  the  account 
against  him  will  be  taken  with  "just  allowances."  Thus,  where  the 
sale  of  a  testator's  business  to  one  of  the  executors  was  set  aside,  and 
an  account  of  profits  made  since  the  sale  was  directed,  it  was  held  that 
he  was  entitled  to  "just  allowances,"  though  not  to  salary  (In  re  Norring- 
ton,  Brindley  v.  Partridge,  1879,  13  Ch.  D.  654). 

Mortgagor  and  Mortgagee. — In  taking  accounts  of  a  mortgagee  under 
a  judgment,  "just  allowances"  cover  all  payments  to  which  the 
mortgagee  is  entitled  under  the  terms  of  his  security  (Tipton  Gretn 
Colliery  Co.  v.  Tipton  Moat  Colliery  Co.,  1877,  7  Ch.  D.  p.  194). 

Under  the  head  of  "just  allowances,"  in  a  redemption  action  against 
a  mortgagee  in  possession,  the  mortgagee  is  entitled  to  necessary  repairs, 
but  to  entitle  him  to  permanent  improvements  or  substantial  repairs, 
he  must  make  out  a  case  for  them  at  the  trial  (Tipton  Green  Colliery  Co.  v. 
Tij)t<m  Moat  Colliery  Co.,  1877,  7  Ch.  D.  192).  If  the  mortgagee,  at  the 
hearing,  having  charged  in  his  pleadings  that  he  has  laid  out  money  in 
lasting  improvements,  produces  general  evidence  that  he  has  so  laid  out 
money, — that  is,  produces  evidence  of  the  laying-out  of  the  money,  and 
that  the  works  a,re  primd  facie  improvements, — that  is  sufficient  for  an 
inquiry.  If  he  proves  more, — that  is,  if  he  not  only  proves  that  he  has  laid 
out  money  in  permanent  works,  but  that  they  are  really  improvements 
and  have  improved  the  property  to  the  extent  of  the  money  laid  out, 
he  will  then  get  not  only  an  inquiry  but  an  account  of  the  sums  laid 
out  in  lasting  improvements  (per  Jessel,  M.R.,  Sliepard  v.  Jones,  1882, 
21  Ch.  D.  p.  476 ;  and  ^ee  Sandon  v.  Hooper,  1843,  6  Beav.  246  ;  49  E.  R 
820;  63  R  R.  72;  Hcmlerson  v.  Astwood,  [1894]  App.  Cas.  150). 

As  to  what  allowances  are  made  to  a  mortgagee  in  possession,  see, 
per  Jessel,  M.R,  Union  Bank  v.  Ingram,  1880,  16  Ch.  D.  p.  56. 

In  a  redemption  action  against  the  mortgagees  of  a  ship  they  were 
held  entitled  under  the  head  of  "just  allowances  "  to  1^  allowed  expenses 
incurred  by  them  in  taking  and  holding  possession  of  the  ship,  advertis- 
ing it  for  sale,  and  effecting  insurances  ( Wilkes  v.  Saunion,  1877,  7  Ch.  D. 
188).  And  under  the  term  "just  allowances "  the  costs  of  an  action 
relating  to  the  mortgaged  property  were  allowed  (Blackford  v.  Davis, 
1869,  L.  R.  4  Ch.  304).  But  ordinarily,  where  extra  costs  or  expenses 
are  claimed  by  a  mortgagee  beyond  costs  of  suit,  there  must  be  an  inquiry 
in  the  judgment  to  ascertain  the  amount  of  such  costs,  charges,  and 
expenses  (Bees  v.  Metropolitan  Board  of  Works,  1880,  14  Ch.  D.  372 ; 
Bolinghroke  v.  Hinde,  1884,  25  Ch.  D.  795).     Under  such  an  inquiry 
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the  mortgagee  is  entitled  to  "  all  just  allowances  "  {Rees  v.  Metropolitan 
Board  of  IVorJcs,  ubi  supra). 

Partners. — Surviving  partners,  where  not  executors  of  a  deceased 
partner,  are  entitled  to  an  allowance  for  their  time  and  trouble  in 
carrying  on  the  business  in  which  the  capital  of  the  deceased  partner 
is  employed,  and  in  taking  partnership  accounts  such  a  claim  would 
be  recognised  as  a  just  allowance  {Brown  v.  De  Tastet,  1821,  Jac.  284 ; 
37  E.  E.  858  ;  23  R  K.  59 ;  Cook  v.  Collingridge,  1822,  Jac.  607 ;  37  E.  E. 
979 ;  23  E.  E.  155 ;  Featherstonhaugh  v.  Turner,  1859,  25  Beav.  382 ; 
53  E.  E.  683). 

Principal  and  Agent. — In  a  suit  against  a  solicitor  who  had  acted 
as  steward  and  land  agent  for  the  plaintiff,  under  a  decree  directing 
an  account  with  just  allowances  of  rents,  profits,  and  timber  money 
received  by  the  defendant  on  account  of  the  plaintiff,  he  was  not  allowed 
to  set  off  against  the  sum  due  from  him  the  amount  of  certain  bills  of 
costs  due  to  him  as  a  solicitor  the  plaintiff  {Jolliffe  v.  Hector,  1841, 
12  Sim.  398;  59  E.  E.  1185;  56  E.  E.  85;  and  see  Waters  n.  Earl  of 
Shaftesbury,  1866,  L.  E.  2  Ch.  231). 

Trespass  to  Coal  Mines. — In  cases  of  trespass  for  illegally  working 
coal,  where  the  defendant  has  acted  inadvertently,  or  under  bond  fide 
belief  of  title,  or  fairly  and  honestly,  or  through  mere  mistake,  the 
expenses  of  severing  or  getting  will  be  allowed ;  but  where  the  conduct 
of  the  defendant  has  been  fraudulent  or  negligent,  or  where  he  has  acted 
wilfully  or  in  a  wholly  unauthorised  and  unlawful  manner,  he  will  only 
be  allowed  the  costs  of  bringing  the  coal  to  bank,  and  not  of  severing 
or  getting.  Thus  where  a  mine-owner  commenced  to  work  from  his 
own  mine  into  an  adjoining  mine  vested  in  other  persons,  under  the 
bond  fide  belief  that  he  was  about  to  obtain  a  contract  authorising  him 
so  to  work,  it  was  held  that  the  working  ought  to  be  treated  on  the 
same  footing  as  if  it  had  been  commenced  inadvertently,  and  that  in 
taking  an  account  of  minerals  gotten  without  authority  the  defendant 
ought  to  be  allowed  the  cost  of  severing  as  well  as  the  cost  of  bringing 
to  bank.  But  after  notice  he  was  not  allowed  costs  of  bringing  to  bank 
{Trotter  v.  Maclean,  1879,  13  Ch.  D.  574,  where  the  cases  are  collected). 
In  a  case  of  coal  trespass,  it  was  held  that  "just  allowances"  do  not 
mean  profits  {In  re  United  Merthyr  Collieries  Co.,  1872,  L.  E.  15  Eq.  46). 

[Aiithorities. — The  Annual  Practice,  1907,  pp.  421,  422;  Daniell's 
Chancery  Practice,  7th  ed.,  pp.  857-862 ;  Morgan's  Chancery  Acts  and 
Orders,  6th  ed.,  p.  399;  Eobbins  on  Mortgages,\l^'^1  ,^^.  1191  et  seq. ; 
Seton's  Judgments  and  Orders,  6th  ed.,  pp.  328,  1173,  1174,  1176,  1177, 
1362, 1363,  1976-1979.] 

Just  before — On  a  demurrer  to  a  plea  justifying  the  shooting 
of  a  dog  that  "  just  before  "  it  was  shot  it  was  worrying  the  defendant's 
sheep,  it  was  held  that  this  averment  amounted  to  a  plea  that  "  at  the 
time  when  the  dog  was  shot  it  was  worrying  the  sheep  or  that  it  was 
about  to  renew  the  attack"  {Kellett  v.  Stannard,  1851,  2  Ir.  C.  L.  E.  156). 

Jus  tcrtii. — The  right  of  some  third  person.  When  a  person  is 
sued  in  respect  of  certain  property  he  may  sometimes  set  up  as  a  defence 
that  the  title  to  such  property  is  not  in  the  plaintiff  but  in  some  third 
person.  A  bailee  of  goods,  for  example,  although  he  cannot,  as  a  general 
rule,  dispute  the  title  of  his  bailor,  may  nevertheless,  where  the  goods 
have  been  taken  from  him  by  a  third  party  who  claimed  them  by  title 
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paramount,  set  up  the  jus  tertii,  if  there  has  been  no  fault  on  his  own 
part  {Ex  parte  Davies,  In  re  Sadler,  1881,  19  Ch.  D.  86).  As  a  general 
rule  a  servant  or  agent  cannot  set  up  jits  tertii  against  his  master  or 
principal  unless  the  title  of  the  master  or  principal  accrued  fraudu- 
lently or  tortiously  or  under  a  defeasible  contract  (see  Smith,  Master 
aiul  Servant,  5th  ed.,  pp.  105,  350). 

Justice  of  the  Peace. 
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1.  Justice  of  the  peace  is  an  inferior  magistrate  appointed  by  special 
commission  under  the  Great  Seal  to  keep  the  peace  witliin  the  county 
borough  or  liberty  for  which  he  is  appointed.  "  The  whole  Christian 
world,"  says  Lord  Coke,  "  hath  not  the  like  ottice  as  justice  of  the  peace, 
if  duly  executed."  Before  the  reign  of  Edward  in.  conservators  of  the 
peace  were  chosen  by  the  freeholders  at  large  of  each  county ;  but  by 
1  Edw.  III.  St.  2,  c.  16  (1327),  it  was  enacted  that  thenceforth  in  every 
county  certain  persons  should  be  assigned,  that  is,  by  commission,  to 
keep  the  peace.  The  persons  so  assigned  under  the  authority  of  that 
Act  acquired  in  1360,  by  34  Edw.  in.  c.  1,  the  title  of  justices  of  the 
peace.  "The  power  of  justices  of  the  peace,"  observes  Lord  Denman, 
C.J.,  in  R.  v.  Ihinn,  1840,  12  Ad.  &  E.,  p.  617;  54  R.  K.  631,  "is  traced  to 
a  statute  of  Edward  ill.  which  was  made  the  foundation  of  the  com- 
mission of  the  peace,  though  some  have  thought  that  it  did  not  warrant 
the  Crown  in  granting  so  large  an  authority.  We  cannot,"  he  adds, 
"  question  the  validity  of  the  commission,  which  has  been  in  operation 
for  centuries  "  (see  Commission  of  the  Peace). 

Tlie  functions  and  jurisdiction  of  justices  of  the  peace  are  defined  by 
that  commission  and  many  statutes  (see  Quarter  Sessions  ;  Summary 
Jurisdiction).  Since  the  passing  of  tlie  Local  Government  Acts  of  1888 
and  1893  most  of  the  administrative  business  discharged  by  justices 
has  been  transferred  to  elective  authorities,  excepting  their  share  in  the 
control  of  the  police  and  their  duties  as  to  the  grant  of  licences  for  the 
sale  of  intoxicants. 

2.  Justices  of  the  peace  fall  into  several  classes — 

(rt)  Those  appointed  by  being  named  in  the  schedule  to  the  commission 
of  the  peace  for  a  county,  riding,  division,  borough  or  liberty. 

(h)  Those  virtute  ojficii  included  in  the  commission  for  each  county, 
riding  and  division,  i.e.  the  Lord  Chancellor,  the  Lord  President  of  the 
Privy  Council,  the  Lord  Privy  Seal,  the  Judges  of  the  Supreme  Court, 
and  the  Attorney  and  Solicitor  General. 

(c)  Those  who  by  statute  acquire  the  status  or  position  of  justices 
of  the  peace,  or  who  may  be  put  in  the  commission  by  reason  of  their 
holding  certain  minor  judicial  offices,  e.g.  County  Court  judges  (51  &  52 
Vict.  c.  43,  s.  17),  recorders  of  boroughs  (45  &  46  Vict.  c.  50,  s.  163  (3)), 
stipendiary  magistrates  (s.  161),  and  magistrates  of  the  police  courts  of 
the  metropolis  (2  &  3  Vict.  c.  71,  s.  1). 
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{d)  Men  who  by  statute  become  justices  by  virtue  of  holding  or 
having  held  certain  municipal  or  local  government  offices,  viz.,  the 
mayors  of  municipal  or  metropolitan  boroughs  (62  &  63  Vict.  c.  14,  s.  24), 
the  outgoing  mayors  of  a  municipal  borough  during  the  year  following 
their  year  of  office  (45  &  46  Vict.  c.  50,  s.  115  (1)),  and  the  chairmen  of 
county  councils  and  urban  and  rural  district  councils  (51  &  52  Vict, 
c.  41,  s.  255;  56  &  57  Vict.  c.  73,  s.  22).  A  woman  holding  any  of  these 
offices  does  not  become  a  justice  ex  officio  (56  &  57  Vict.  c.  73,  s.  22 ; 
7  Edw.  vii.  c.  33). 

(e)  Justices  by  charter,  e.g.  the  mayor  and  aldermen  of  the  City  of 
London. 

By  the  Crown  Office  Act,  1877,  40  &  41  Vict.  c.  41,  a  record  is  to  be 
kept  at  the  Crown  Office,  and  corrected  from  time  to  time,  of  the 
appointment  of  justices  of  the  peace ;  and  by  rule  2  of  the  regulations 
made  by  the  Committee  of  the  Privy  Council  under  the  Act,  clerks  of 
the  peace  and  town  clerks  are  required  to  send  to  the  Crown  Office  in 
the  month  of  January  a  statement  of  justices  who  have  qualified,  and, 
so  far  as  they  know,  of  justices  who  have  died,  during  the  preceding  year. 

3.  Counties. — Justices  for  a  co^mty  are  appointed  by  the  Crown. 
The  appointment  is  usually  made  on  the  recommendation  of  the  Lord 
Lieutenant  of  the  county  to  the  Lord  Chancellor,  but  there  are  many 
instances  in  which  the  Crown  has  made  the  appointment  without  any 
such  recommendation,  and  in  some  cases  even  contrary  to  the  wish  of 
the  Lord  Lieutenant.  Until  August  4,  1906,  the  qualification  of  county 
justices  was  regulated  by  the  Justices  Qualification  Act,  1744, 18  Geo.  ii. 
c.  20,  which  required  a  qualification  by  estate,  and  by  the  Justices  Qualifi- 
cation Act,  1875,  which  allowed  a  qualification  by  occupation.  By  the 
Justices  of  the  Peace  Act,  1906,  6  Edw.  vii.  c.  16,  the  qualification  by 
estate  required  for  county  justices  was  abolished  (s.  1),  and  a  person,  if 
in  other  respects  the  law  allows  it,  may  be  appointed  a  justice  of  the 
peace  for  any  county,  or  any  riding  or  division  of  a  county,  notwith- 
standing that  he  does  not  reside  in  the  county,  if  he  resides  within  seven 
miles  thereof  (ss.  2  and  5  (1)).  A  solicitor,  if  otherwise  qualified,  may  be 
appointed  a  justice  of  the  peace  for  any  county;  but  it  is  not  lawful  for 
any  solicitor  who  is  so  appointed,  or  for  any  partner  of  his,  to  practise 
directly  or  indirectly  before  the  justices  for  that  county  or  for  any 
borough  within  the  county  (s.  3).  The  chairman  of  a  County  Council, 
and  the  chairman  of  an  urban  or  rural  district  council,  unless  a  woman 
or  personally  disqualified,  are  ex  officio  county  justices  during  their 
term  of  office  (51  &  52  Vict.  c.  41,  s.  2;  56  &  57  Vict.  c.  73,  s.  22; 
7  Edw.  VII.  c.  33).  The  oaths  required  to  be  taken  by  a  county 
justice  are  the  oath  of  allegiance  and  the  judicial  oath.  They  may  be 
taken  in  open  Court  at  the  quarter  sessions  for  the  county,  or  in 
any  of  the  Divisions  of  the  High  Court  of  Justice.  Persons  who  are 
justices  ex  officio  must  take  these  oaths  before  acting.  In  the  case  of 
chairmen  of  urban  and  rural  district  councils  this  may  be  done  before 
two  justices  of  the  peace  at  petty  sessions  (Home  Office  Notification, 
February  20,  1895),  paying  the  fee  chargeable  for  taking  an  oath  pre- 
scribed by  the  table  of  fees  in  force  at  the  Court.  Where  a  chairman 
of  a  district  council  has  been  elected  to  that  office  at  the  expiration  or 
on  determination  of  a  previous  term  of  office,  he  may  continue  to  act 
as  a  justice  without  again  taking  the  oaths  (59  &  60  Vict.  c.  22). 

The  Home  Secretary,  by  circular  letter  dated  July  1894,  recom- 
mended  the   Standing   Joint   Committees   of   counties   to   submit   for 
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approval  a  revised  table  of  fees,  in  which  the  fees  respecting  oaths  of 
office  might  appear  in  the  table  of  clerk  of  the  peace's  fees  as  follows : 
"  Fee  to  be  paid  by  county  justices,  other  than  justices  ex  officio  under 
any  Act  of  Parliament,  on  qualifying  as  such,  to  include  oaths,  Crown 
Office  fee,  correspondence,  and  every  other  expense  connected  therewith, 
£2.  Fee  to  be  paid  on  administering  oath  of  justice  ex  officio  under  an 
Act  of  Parliament  on  qualifying  as  such,  and  to  all  other  persons,  5s." 
(see  58  J.  P.  545,  546).  No  sum  can  be  legally  demanded  as  a  fee  of  a 
justice  unless  it  is  authorised  by  the  Table  of  Fees  (Mmde  v.  White, 
1896,  60  J.  P.  567).  On  the  12th  of  March  1895  the  Secretary  of  State 
advised  that  the  fee  to  be  taken  by  a  clerk  to  justices,  in  respect  of 
administering  the  oaths  at  petty  sessions  to  an  ex  officio  justice,  should 
be  the  same  as  the  fee  charged  for  administering  an  oath  in  any  other 
kind  of  business  according  to  the  table  of  justices'  clerks'  fees  for  the 
time  being  in  force  (see  59  J.  P.  185).  A  return  of  these  fees  was  issued 
in  1907.  It  discloses  a  great  variation  in  the  fees  paid,  and  that  some 
are  merely  customary  or  voluntary,  and  not  fixed  by  any  table  of  fees. 

A  person  who  is  a  justice  of  the  peace  by  virtue  of  holding  or  having 
held  any  office  {e.g.  outgoing  mayors)  may  be  excluded  from  the  exercise 
of  his  functions  by  the  same  authority  by  which  other  justices  can  be 
removed  from  the  commission  of  the  peace  or  by  the  Lord  Chancellor 
(6  Edw.  VII.  c.  16,  8.  4).  The  precedence  among  justices  depends  on  the 
date  of  insertion  of  the  justices'  names  in  the  commission  (63  J.  P.  126). 
The  justices  of  a  county,  riding,  or  division,  except  in  the  county  of 
London,  select  their  own  chairman  to  preside  at  petty  or  quarter  sessions. 
4.  Bm'ougJis. — In  all  municipal  boroughs,  whether  they  have  or  have 
not  a  separate  commission  of  the  peace,  there  may  be  two  ex  offi/no 
justices,  viz.,  the  mayor  of  the  borough  for  the  time  being,  and  the  out- 
going mayor  during  the  year  next  after  he  has  ceased  to  be  mayor 
unless  ho  has  become  disqualified  to  be  mayor  (1882,  c.  50,  s.  155). 

Where  a  municipal  borough  has  a  separate  commission  of  the  peace 
the  recorder  is  virtute  officii  a  justice  of  the  borough  having  precedence 
next  after  the  mayor  (s.  163),  but  he  and  the  justices  other  than  the 
ex  officio  justices  above  named  are  appointed  by  the  Crown  (1882,  c.  50, 
8.  157  (1)).  The  Lord  Chancellor  in  some  cases  adopts  the  recom- 
mendation of  the  town  council,  and  in  other  cases  acts  quite 
independently  of  the  council  or  their  wishes. 

The  justices  appointed  need  not  be  burgesses,  but  must,  while  acting 
as  justices,  reside  in  or  within  seven  miles  of  the  borough  or  occupy  a 
house,  warehouse,  or  other  property  within  the  borough  (s.  157  (3)  (4)). 
It  is  not  clear  whether  this  occupation  qualification  has  been  superseded 
by  7  Edw.  vil.  c.  16,  s.  2.  The  seven  miles  are  measured  by  a  straight 
line  on  a  horizontal  plane,  and  may  be  determined  by  the  ordnance 
survey  maps  (s.  231). 

"A  justice  for  a  borough  is  not  capable  of  acting  as  such  until 
he  has  taken  the  oaths  required  to  be  taken  by  justices  {i.e.  the 
oath  of  allegiance  and  the  judicial  oath),  and  made  before  the  mayor 
or  two  other  members  of  the  council  a  declaration  as  in  the  Eighth 
Schedule "  to  the  Municipal  Corporations  Act,  1882  {ibid.  s.  157 
(2)).  By  a  Home  Office  notification  of  Nov.  4,  1871,  it  is  appointed 
that  the  oaths  to  be  taken  by  a  mayor  to  qualify  as  a  justice  of  the 
peace  may  be  taken  before  any  two  justices  for  the  borough  of 
which  he  is  mayor,  or  if  there  are  no  justices,  then  before  any  two 
councillors  of  such  borough ;  and  by  a  notification  of  Nov.  25, 1882,  it  ia 
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appointed  that  the  oath  of  allegiance  and  the  judicial  oath  be  taken  by 
the  mayor  in  the  manner  mentioned  supra  ;  and  by  any  justice  of  the 
peace  before  the  mayor.  The  mayor  of  a  borough  without  a  separate 
commission  of  the  peace  is  not  authorised  to  take  the  oath  of  allegiance 
and  judicial  oath  before  two  county  justices ;  and  to  prevent  question  it 
is  advisable  that  the  oaths  should  be  taken  before  two  councillors,  and 
not  aldermen  (Home  Secretary's  Letter,  November  7,  1892,  14  Mun. 
Cor.  Circ,  p.  387). 

The  mayor  takes  precedence  over  all  borough  justices,  and  is 
entitled  to  take  the  chair  at  their  meetings,  except  over  justices  acting 
in  and  for  the  county  in  which  the  borough  or  any  part  thereof  is 
situate,  unless  when  acting  in  relation  to  the  husiness  of  the  horoitgh, 
or  over  any  stipendiary  magistrate  engaged  in  administering  justice 
<45  &  46  Vict.  c.  50,  s.  155 ;  Laivson  v.  Reynolds,  [1904]  1  Ch.  718). 

Where  the  borough  has  no  separate  commission  of  the  peace  nor 
Court  of  Quarter  Sessions,  and  its  charter  contains  no  intromittant  clause, 
the  county  and  borough  justices  have  co-ordinate  jurisdiction,  and  when 
■once  business  has  been  earmarked  as  county  business  by  summons  to 
appear  before  county  justices,  the  mayor,  though  he  can  sit  as  a 
county  justice,  has  not  as  mayor  any  right  to  take  the  chair  in  preced- 
■ence  to  county  justices  (Lawson  v.  Reynolds,  uhi  supra). 

The  law  officers  of  the  Crown  have  advised  that  the  mayor  and 
■ex-mayor  of  such  a  borough  can  hold  special  sessions,  and  adjudicate 
summarily  on  indictable  cases  when  sitting  in  a  petty  sessional  court- 
house, but  they  are  not  entitled  to  appoint  days  for  holding  sessions. 
Such  days  must  be  fixed  by  the  justices  for  the  special  division  of  the 
•county  in  which  the  borough  is  situate  (12  3Iun.  Circ.  1890,  p.  231). 

When  county  justices,  having  refused  to  allow  borough  justices  to 
take  part  in  the  proceedings,  committed  S,  for  trial  for  an  offence  alleged 
to  have  been  committed  within  the  borough,  the  High  Court  quashed 
the  order  for  committal,  with  costs  against  the  county  justices  (R.  v. 
Williamson  and  Others,  Durham  JJ.,  1891,  7  T.  L.  E.  534).  The  mayor 
of  a  borough  without  a  separate  commission  of  the  peace  has  power  as  a 
justice  to  take  a  valid  recognisance  for  the  appearance  of  a  person  whom 
he  has  remanded  for  the  next  meeting  of  the  justices  for  the  county  in 
which  the  borough  is  situate,  and  for  whom  he  has  accepted  bail  (  Wilson 
V.  Strugndl,  1881,  7  Q.  B.  D.  548,  overruled  on  another  point  in  Herman 
V.  Jeuchner,  1885,  15  Q.  B.  D.  561). 

5.  Disqualifications. — As  already  stated,  the  disqualifications  by  want 
of  estate  and  for  being  a  solicitor  are  abolished.  A  person  may  not,  while 
he  is  sheriff  of  a  county,  act  as  a  justice  for  that  county,  and  if  he  does 
so  act,  all  his  acts  done  as  such  justice  are  void  (50  &  51  Vict.  c.  55, 
s.  17).  A  coroner  is  not  disqualified  from  acting  as  a  justice  of  the 
peace  {Davis  v.  Pembrokeshire  JJ.,  1881,  7  Q.  B.  D.  513).  When 
a  debtor  is  adjudged  bankrupt,  he  is  disqualified  in  all  parts  of 
the  United  Kingdom  from  being  appointed  or  acting  as  a  justice  of  the 
peace.  Such  disqualification  is  removed  and  ceases  if  and  when  the 
adjudication  of  bankruptcy  against  him  is  annulled,  or  he  obtains  from 
the  Court  his  discharge,  with  a  certificate  to  the  effect  that  his  bank- 
ruptcy was  caused  by  misfortune,  without  any  misconduct  on  his  part 
(46  &  47  Vict.  c.  52,  s.  32).  No  such  disqualification  is  to  exceed  a 
period  of  five  years  from  the  date  of  the  order  of  discharge  (53  & 
54  Vict.  c.  71,  s.  9).  When  a  person  who  is  a  justice  of  the  peace 
is  reported  by  any  Election  Court  or  Election  Commissioners  to  have 
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been  guilty  of  any  corrupt  practice  in  reference  to  an  election,  whether 
he  has  obtained  a  certificate  of  indemnity  or  not,  it  is  the  duty  of  the 
director  of  public  prosecutions  to  report  the  case  to  the  Lord  Chancellor, 
with  such  evidence  as  may  have  been  given  of  such  corrupt  practice ; 
and  where  any  such  person  acts  as  a  justice  of  the  peace  by  virtue  of 
his  being  or  having  been  a  mayor  of  a  borough,  the  Lord  Chancellor  has 
the  same  power  to  remove  such  person  from  being  a  justice  of  the  peace 
as  if  he  was  named  in  a  commission  of  the  peace  (46  &  47  Vict.  c.  51, 
8.  38).  In  the  case  of  ex  officio  justices,  what  will  disqualify  them  for 
holding  the  office  of  mayor  or  chairman  will  incidentally  disqualify 
them  as  justices  (see  45  &  46  Vict.  c.  50,  ss.  11-15,  39;  51  &  52  Vict, 
c.  41,  8.  75 ;  56  &  57  Vict.  c.  73,  s.  46 ;  62  &  63  Vict.  c.  14.  s.  2  (4)). 

The  provisions  of  the  Public  Bodies  Corrupt  Practices  Act,  1889, 
52  &  53  Vict.  c.  69,  s.  2,  appear  to  authorise  the  Court  on  conviction 
of  an  offence  under  the  Act  to  disqualify  the  offender  for  appointment 
as  a  justice  of  the  peace. 

Justices  may  be  disqualified  from  acting  in  a  particular  case  by  bias 
or  individual  interest. 

6.  Jurisdiction. — .Justices  have  only  power  to  execute  judicial  acts 
within  their  county  or  borough,  but  it  is  generally  admitted  that,  so  far 
as  ministerial  acts  are  concerned,  a  justice  may  perform  such  acts  out  of 
his  county  (R  v.  Stain/orth,  1846,  11  Q.  B.  66). 

Within  the  boundaries  of  a  county  any  justice  placed  on  the  com- 
mission of  that  county  is  primd  facie  capable  of  exercising  at  any  place, 
for  every  purpose,  the  full  powers  of  his  office.  He  may  act  in  any 
petty  sessional  division  of  his  county,  without  confining  himself  to  that 
in  which  he  resides  (R  v.  Beckley,  1887,  20  Q.  B.  I),  187);  except  where 
the  jurisdiction  is  limited  to  justices  of  the  division,  as  under  the 
Bastardy  Acts  and  the  grant  of  licences  under  the  Licensing  Acts.  He 
may  perform  judicial  acts  only  within  the  county  or  borough  for  which 
he  is  a  justice,  subject  to  the  provisions  of  sees.  5,  6,  and  7  of  the  Indict- 
able Offences  Act,  1848,  11  &  12  Vict.  c.  42,  and  sec.  6  of  the  Summary 
Jurisdiction  Act,  1848,  11  &  12  Vict.  c.  43. 

A  borough  justice,  with  respect  to  offences  committed  and  matters 
arising  within  the  borough,  has  the  same  jurisdiction  and  authority 
as  a  justice  for  the  county  has  under  any  local  or  general  Act 
with  respect  to  offences  committed  and  mattera  arising  within  the 
county ;  except  that  he  shall  not,  by  virtue  of  his  being  a  justice  for 
the  borough,  act  as  a  justice  at  any  Court  of  gaol-delivery  or  Quarter 
Sessions,  or  in  making  or  levying  any  coimty  or  borough  rate  (45  &  46 
Vict.  c.  50,  8.  158  (1)).  A  justice  is  not  disabled  from  acting  in  the 
execution  of  the  Municipal  Corporations  Act,  1882,  by  reason  of  his 
being  liable  to  the  borough  rate  {ibid.,  s.  158  (2)). 

If  there  is  no  Court  of  Quarter  Sessions  for  a  borough,  the  county 
justices  have  concurrent  jurisdiction  with  the  borough  justices  within 
the  borough  (ibid.,  s.  154  (1)).  If  the  borough  is  a  county  in  itself,  tlie 
ordinary  county  justices  have  no  jurisdiction  within  the  borough.  No 
part  of  a  borough  having  a  separate  Court  of  Quarter  Sessions  is  within 
the  jurisdiction  exercisable  out  of  Quarter  Sessions  by  the  justices  of  a 
county  where  the  borough  was  exempt  therefrom  before  the  passing  of 
the  Municipal  Corporations  Act,  1835  (ibid.,  a.  154  (2)). 

7.  Stipendiary  Magistrates. — If  the  council  desire  the  appointment  of 
a  stipendiary  magistrate  for  the  borough,  they  may  present  a  petition  to 
the  Secretary  of  State,  and  thereupon  it  shall  be  lawful  for  the  King  to 
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appoint  to  that  office  a  barrister  of  seven  years'  standing  (45  &  46  Vict. 
c.  50,  s.  161  (1)).  He  shall  hold  office  during  His  Majesty's  pleasure, 
and  shall  by  virtue  of  his  office  be  a  justice  for  the  borough  {ibid.,  s.  161 
(2)  (3)).  He  shall  be  paid,  by  equal  quarterly  payments,  a  yearly  salary 
not  exceeding,  except  with  the  consent  of  the  council,  that  mentioned  in 
the  petition,  as  His  Majesty  from  time  to  time  directs  {ibid.,  s.  161  (4) 
(5)).  On  a  vacancy,  a  new  appointment  shall  not  be  made  until  the 
council  again  make  the  application  as  before  the  first  appointment 
{ibid.,  s.  161  (6)).  More  than  one  stipendiary  magistrate  may  be 
appointed  for  a  borough  {ibid.,  s.  161  (7)).  A  stipendiary  magistrate 
may  also  be  appointed  under  the  Stipendiary  Magistrates  Act,  1863, 
26  &  27  Vict.  c.  97.  A  stipendiary  magistrate  can  act  alone  where 
two  other  justices  are  required  (21  &  22  Vict.  c.  73).  He  may  act  as 
one  of  the  justices  granting  or  confirming  licences  under  the  Licens- 
ing Acts  within  his  jurisdiction  (35  &  36  Vict.  c.  98,  s.  39).  He 
cannot  be  appointed  recorder  for  the  borough  (45  &  46  Vict.  c.  80, 
s.  163  (6)).  The  appointment  of  a  stipendiary  magistrate  does  not 
exclude  the  other  justices  for  the  borough  from  sitting  in  Courts  of  sum- 
mary jurisdiction.  A  deputy  may  be  appointed  or  removed  by  the 
authority  appointing  the  stipendiary  magistrate,  if  by  illness,  absence, 
or  other  cause  the  latter  is  incapable  of  appointing  or  removing  a  deputy, 
and  the  authority  may  assign  to  the  deputy  appointed  suitable  remunera- 
tion out  of  the  salary  or  stipend  of  the  magistrate  (6  Edw.  vii.  c.  46,  s,  1 
(1)).  If  the  office  of  the  stipendiary  becomes  vacant  by  death  or  other- 
wise, provision  is  made  to  allow  the  temporary  discharge  for  not  more 
than  six  months  during  the  vacancy  of  the  office  of  the  functions  of  the 
outgoing  stipendiary  by  his  deputy,  duly  appointed  when  the  vacancy 
arose,  if  willing  to  act,  or  if  there  is  none,  by  a  duly  qualified  deputy 
appointed  by  the  authority  having  power  to  appoint  the  stipendiary 
(s.  1  (2)  (5)).  These  temporary  appointments  usually,  if  not  always,  will 
be  in  the  hands  of  the  Home  Secretary  (s.  1  (4)). 

8.  In  counties  the  necessary  Court-houses  are  provided  by  the 
County  Council  under  12  &  13  Vict.  c.  18,  s.  3 ;  31  &  32  Vict.  c.  22 ; 
42  &  43  Vict.  c.  49,  s.  30 ;  47  &  48  Vict.  c.  43,  s.  4 ;  51  &  52  Vict.  c.  41, 
s.  3  (iv.). 

The  council  of  a  borough  having  a  separate  commission  of  the  peace 
shall  provide  and  furnish  a  suitable  justices'  room,  with  offices  for  the 
business  of  borough  justices  (42  &  43  Vict.  c.  49,  s.  30 ;  45  &  46  Vict. 
c.  50,  ss.  105,  160).  No  room  in  a  house  licensed  for  the  sale  of 
intoxicating  liquors  may  be  used  for  this  purpose  (45  &  46  Vict. 
0.  50,  s.  160). 

9.  Actions. — Justices  are  protected  from  actions  brought  against 
them  for  acts  done  in  the  faithful  execution  of  their  duty  by  the 
Justices  Protection  Act,  1848,  11  &  12  Vict.  c.  44.  Where  an  action 
has  been  brought  against  a  justice  for  any  act  done  by  him  within 
his  jurisdiction,  it  is  necessary  to  allege  in  the  statement  of  claim,  and 
to  prove  at  the  trial,  that  the  act  was  done  maliciously  and  without 
reasonable  and  probable  cause  (11  &  12  Vict.  c.  44,  s.  1);  but  if  the  act 
is  done  without  or  exceeding  his  jurisdiction,  the  action  will  lie  without 
such  allegation ;  but  not  for  an  act  done  under  a  conviction  or  order 
until  the  same  has  been  quashed,  nor  for  an  act  done  under  a  warrant  to 
compel  appearance,  if  a  summons  were  previously  served  and  disobeyed 
{ibid.,  s.  2).  Further  provisions  are  contained  in  the  Act ;  and  see  Public 
Authorities  Protection  Act,  1893,  56  &  57  Vict.  c.  61. 
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10.  Costs. — All  costs  of  justices  out  of  session  of  a  county,  and  all  costs 
incurred  by  a  county  justice  in  defending  legal  proceedings  taken  against 
him  in  respect  of  any  order  made  or  act  done  in  the  execution  of  his 
duty  as  such  justice,  shall,  to  such  amount  as  may  be  sanctioned  by  the 
Standing  Joint  Committee  of  the  County  Council  and  Quarter  Sessions, 
and  so  far  as  they  are  not  otherwise  provided  for,  be  paid  out  of  the 
county  fund  of  the  county,  and  the  Council  of  the  county  shall  provide 
for  such  payment  accordingly  (51  &  52  Vict.  c.  41,  s.  66).  A  similar 
provision  is  contained  in  the  Municipal  Corporations  Act,  1882,  s.  226, 
for  the  protection  of  borough  justices.  Special  provisions  are  made  as 
to  the  costs  of  licensing  justices  (see  R.  v.  Winder,  1900,  69  L.  J.  Q.  B. 
729 ;  R  V.  West  Riding  Justices,  [1904]  1  K.  B.  545 ;  R.  v.  Warunckshire 
JJ.,  [1902]  2  K.  B.  lOi). 

[See  also  Justices'  Clerk;  Quarter  Sessions;  Summary  Juris- 
diction.] 

Justices'  Clerk. — Appointment. — 1.  The  justices  for  every 
petty  sessional  division  of  a  county  appoint  one  fit  person  to  act  as  their 
salaried  clerk.  The  appointment  is  during  their  pleasure.  The  same 
ofhcer  must  discharge  the  duties  of  clerk  of  petty  sessions  and  special 
sessions,  and  of  clerk  to  the  justices  (40  &  41  Vict.  c.  43,  s.  5 ;  51  &  52 
Vict.  c.  41,  8.  84  (1)).  The  clerk  is  to  some  extent  under  the  control  of 
the  Standing  Joint  Committee  of  the  justices  and  the  County  Council 
(51  &  52  Vict.  c.  43,  s.  30). 

2.  The  appointment  of  chief  and  other  clerks  to  the  Metropolitan 
Police  Courts  is  made  by  the  Home  Secretary  under  the  Metropolitan 
Police  Acts,  1842  and  1843,  2  «&  3  Vict.  c.  71,  s.  5.  They  are  not 
allowed  to  have  any  other  occupation  (2  &  3  Vict.  c.  71,  s.  5 ;  3  &  4 
Vict.  c.  84,  s.  7). 

3.  The  justices  for  a  borough  having  a  separate  commission  of  the 
peace  must  appoint  a  fit  person  to  be  their  salaried  clerk,  removeable 
at  their  pleasure,  who  must  not  be  an  alderman  or  councillor  of  the 
borough,  nor  clerk  of  the  peace  of  the  borough  or  of  the  county  in 
which  it  lies,  nor  a  partner  of  such  clerk  of  the  peace  (40  &  41  Vict, 
c.  43 ;  45  &  46  Vict.  c.  50,  s.  159  (1)  (2);  Stone,  Justices'  Manual  (40th 
ed.) ;  R.  v.  Bodmin  (Mayor),  1892,  40  W.  R.  606). 

4.  Where  a  borough  has  not  a  separate  commission  of  the  peace,  the 
mayor  and  ex-mayor  cannot  appoint  a  justices'  clerk  ;  but  a  second  clerk 
may,  it  would  seem,  be  appointed  for  borough  business  under  40  &  41 
Vict.  c.  43,  8.  5. 

5.  Clerks  to  stipehdiary  magistrates  outside  the  metropolis  are 
appointed  by  the  magistrates  under  26  &  27  Vict.  c.  97,  s.  6 ;  and  the 
power  of  appointment  appears  to  be  unaffected  by  the  Act  of  1877 
(see  40  &  41  Vict.  c.  43,  s.  5).  They  are  removeable  at  the  magistrate's 
pleasure. 

The  person  appointed  for  borough  or  county  must — 

(1)  Be  a  barrister  of  not  less  than  fourteen  years'  standing; 

(2)  Be  a  solicitor ;  or 

(3)  Have  served  for  not  less  than  seven  years  as  a  clerk  to  a  police 
or  stipendiary  magistrate,  or  to  a  metropolitan  police  magistrate,  or  to 
one  of  the  Police  Courts  of  the  city  of  London  (40  &  41  Vict.  c.  43,  s.  7). 

The  office  of  justices'  clerk  and  justice  of  the  peace  are  incompatible, 
and  a  justices'  clerk  who  becomes  mayor  of  a  borough  or  chairman  of 
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a  district  council  vacates   his   office   as   clerk  (B.  v.  Botcglas,  [1898] 
1  Q.  B.  560). 

The  qualifications  of  clerks  to  Metropolitan  Police  Courts  or 
stipendiary  magistrates  are  regulated  by  2  &  3  Vict.  c.  71,  s.  5,  and 
26  &  27  Vict.  c.  97,  s.  6;  or  in  some  cases  by  statutes  relating  to 
particular  areas,  e.g.  Chatham  and  Sheerness,  Manchester  and  Salford, 
Wolverhampton  and  the  Potteries. 

The  appointment  being  during  pleasure,  quo  warranto  will  not  lie  for 
the  office  (B.  v.  Fox,  1858,  8  El.  &  Bl.  939),  nor  it  would  seem  mandamus 
to  compel  exercise  of  the  power  to  appoint  {B.  v.  Bodmin  (Mayor),  1892, 
40  W.  K.  606),  and  the  clerk  can  be  summarily  dismissed,  and  is  not 
entitled  to  any  pension  or  compensation  whatever  the  mode  in  which 
his  employment  is  terminated  {Ex  parte  Sandys,  1833,  4  Barn.  &  Adol. 
863 ;  14  &  15  Vict.  c.  55,  s.  9).  The  only  provision  for  compensation  is 
in  sees.  118,  120  of  the  Local  Government  Act,  1888,  as  to  clerks  who 
were  in  office  at  the  passing  of,  and  were  affected  by  the  changes  made 
by  those  Acts.  Neither  the  justices  nor,  it  would  seem,  the  justices' 
clerk  have  authority  to  appoint  a  deputy  (see  B.  v.  Douglas,  ubi  sup.). 

Justices'  clerks  in  boroughs,  and  clerks  of  stipendiary  magistrates, 
are  forbidden,  under  penalties,  to  be  concerned  directly  or  indirectly,  by 
themselves  or  partners,  or  otherwise,  in  the  prosecution  of  any  offender 
committed  by  the  borough  justices  or  stipendiary  for  trial  at  assizes  or 
Quarter  Sessions  (26  &  27  Vict.  c.  97,  s.  6 ;  45  &  46  Vict.  c.  50,  s.  159 
(3)  (4)  (5)).  The  offence  was  indictable  under  earlier  Acts  {Fox  v.  B., 
1859,  1  El.  &  El.  729).  No  such  disqualification  exists  in  counties,  and  it 
may  be  described  as  an  established  custom  that  justices'  clerks  should 
instruct  and  brief  counsel  on  committals  for  trial  from  a  county  bench 
to  county  assizes  or  Quarter  Sessions ;  but  the  practice  has  met  with 
judicial  disapproval  (B.  v.  Bushell,  1888,  16  Cox  C.  C.  367;  90  L.  T.  J. 
104). 

The  justices'  clerk  of  a  petty  sessional  division  or  of  a  borough  acts 
as  clerk  to  the  justices  acting  as  a  licensing  authority  (35  &  36  Vict. 
c.  94,  s.  74).  If  he  be  a  solicitor  he  is  forbidden  (under  penalty)  by 
himself,  his  partner  or  clerk,  or  solicitor  or  agent  for  any  person,  to 
conduct  or  act  in  any  application  for  or  in  respect  of  any  licence  or  any 
other  proceedings  whatsoever  under  the  Licensing  Acts  at  any  licensing 
or  petty  sessions  held  for  the  district  for  which  he  is  clerk  (2  Edw.  vii. 
c.  28,  s.  13).  The  prohibition  does  not  prevent  him  from  preparing 
notices  or  forms  used  with  regard  to  such  applications  or  proceedings 
{ibid.). 

Duties. — The  duties  of  a  clerk  to  justices  are  to  assist  the  justices  by 
advice,  when  required,  as  to  matters  of  law  and  practice,  to  take  deposi- 
tions as  to  indictable  offences,  and  to  take  minutes  of  all  proceedings 
before  the  Courts  of  summary  jurisdiction  which  he  attends,  and  to 
transmit  and  account  for  all  fines,  penalties,  or  other  moneys  received 
by  him  as  clerk  (40  &  41  Vict.  c.  43,  s.  9).  He  is  bound  to  keep  a 
register  of  the  minutes  or  memoranda  of  the  convictions  and  orders  of 
the  Court,  and  to  make  returns  and  accounts  in  the  forms  prescribed  by 
the  Summary  Jurisdiction  Eules,  1886,  42  &  43  Vict.  c.  49,  s.  22. 

The  notices  required  formerly  to  be  served  by  high  constables  are 
now  served  by  the  justices'  clerk  (32  &  33  Vict.  c.  47,  s.  3).  In  the  case 
of  committal  for  trial  for  indictable  offences,  it  is  his  duty  to  transmit 
to  the  Court  of  trial  the  depositions,  the  statement  of  the  accused,  and 
the  recognisances  taken  (38  Geo.  ii.  c.  52,  s.  7 ;  4  &  5  Will.  iv.  c.  36, 
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8.  11 ;  2  &  3  Vict.  c.  47,  s.  36 ;  3  &  4  Vict.  c.  84,  s.  9 ;  11  &  12  Vict.  c.  42, 
ss.  20,  22 ;  14  &  15  Vict.  c.  55.  s.  19 ;  22  &  23  Vict.  c.  17,  s.  2),  and  he 
is  subject  to  penalties  for  neglect  (7  Geo.  iv.  c.  64,  ss.  5,  6).  When  the 
director  of  public  prosecutions  takes  up  a  case,  these  documents  are  to 
be  sent  to  him.  And  when  a  prosecution  is  withdrawn  or  not  proceeded 
with,  the  justices'  clerk  must  inform  the  director  of  public  prosecutions 
<42  &  43  Vict.  c.  22,  s.  5). 

Remuneration. — Until  1851  justices'  clerks  were  paid  by  fees  and  not 
by  salary.  In  1783  provision  was  made  for  settling  the  table  of  fees  for 
counties  by  the  Court  of  Quarter  Sessions,  subject  to  ratification  by  the 
justices  of  assize,  or  in  Middlesex  by  the  Lord  Chief  Justice  of  England. 
A  copy  of  the  table  must  be  exhibited  in  every  petty  sessional  Court ; 
and  a  penalty  is  incurred  for  wilfully  exacting  higher  fees  (26  Geo.  ii. 
c.  14;  27  Geo.  il.  c.  16,  s.  4;  Leuyis  v.  Dams,  1875,  L.  R.  10  Ex.  86; 
Brmvn  v.  Blyth,  1857,  7  El.  &  Bl.  26).  In  1848  (11  &  12  Vict, 
c.  43,  s.  30)  these  enactments  were  in  substance  repeated  with  refer- 
ence to  fees  for  proceedings  under  the  Summary  Jurisdiction  Act,  1848. 
In  the  absence  of  an  order  of  justices  as  to  costs,  the  prosecutor 
or  informant  appears  to  be  personally  liable  to  the  clerk  for  the  fees 
incurred  as  a  debt  {Dreiv  v.  Harris,  1849,  14  J.  P.  26 ;  R  v.  Cdc,  1845, 
8  Q.  B.  82 ;  Reddish  v.  HUchmor,  1878,  48  L.  J.  M.  C.  31).  In  the 
Metropolitan  Police  District  the  fees  are  fixed  by  the  Home  Secretary 
under  60  &  61  Vict.  c.  26,  s.  2. 

In  1851  (14  &  15  Vict.  c.  55)  it  was  provided  that  justices  in  counties, 
and  town  councils  in  boroughs,  might  recommend  that  justices'  clerks 
should  be  paid  by  salary  in  lieu  of  fees  and  other  payments,  and  the 
salary  which  should  he  paid ;  whereupon  the  Home  Secretary  might 
order  payment  of  all  or  any  clerks  wholly  or  partly  by  salary,  and  fix 
the  salary.  It  is  payable  as  remuneration  for  all  business  done  by 
the  justices'  clerk. 

In  1877  the  payment  of  justices'  clerks  by  salary  for  all  business 
{except  giving  copies  of  depositions  where  excepted  by  Home  Office 
Order)  was  made  compulsory,  subject  to  certain  temporary  provisions 
in  particular  cases  (40  «&  41  Vict.  c.  43,  ss.  1-3). 

A  clerk  who  is  paid  by  salary  must,  under  penalty,  render  quarterly, 
or  at  a  less  interval  if  directed  by  the  local  authority,  an  account  of  all 
fees  received  by  him,  which  would,  but  for  the  Acts  of  1851  and  1877, 
he  retained  for  his  own  use.  The  account  is  rendered  to  the  county  or 
borough  treasurer,  and  the  fees  are  applied  in  aid  of  county  or  borough 
rates  (14  &  15  Vict,  c.,55,  s.  11 ;  40  &  41  Vict.  c.  43,  ss.  5-9 ;  42  &  43 
Vict.  c.  49,  s.  29).  When  all  the  justices'  clerks  in  a  county  or  borough 
are  paid  by  salary,  the  local  authority  can  have  the  fees  and  penalties 
collected  by  means  of  stamps  (32  &  33  Vict.  c.  69).  Under  this  Act  the 
County  Council  is  now  the  local  authority  (51  &  52  Vict.  c.  41,  s.  30 ; 
iStone's  Justices  Manual,  40th  ed. 

Fees. — In  consequence  of  these  changes,  local  authorities  can,  subject 
to  the  approval  of  the  Home  Office,  revise  the  table  of  fees  settled  under 
the  Acts  of  Geo.  ii.  and  repeated  by  sec.  30  of  the  Summary  Jurisdiction 
Act,  1848,  and  the  fees  for  copies  of  depositions  (see  11  «&  12  Vict, 
c.  42,  8.  2),  so  as  to  make  them  higher  or  lower,  according  as  the 
salary  of  the  clerk  is  or  is  not  likely  to  be  covered  by  the  fees  in 
the  table  under  revision  (40  &  41  Vict.  c.  43,  s.  8) ;  and  justices,  on 
application  to  them  to  enforce  fees,  can  remit  them  wholly  or  in 
part;   but  must  have  an  entry  made  of   the  amount  remitted  and 
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the  grounds  of  remission  (14  &  15  Vict.  c.  55,  s.  12;  42  &  43  Vict. 
c.  49,  s.  8). 

The  tables  of  fees  in  counties  are  now  settled  by  a  joint  committee 
of  justices  and  the  County  Council  (51  &  52  Vict.  e.  41,  s.  30). 

Besides  the  fees  contemplated  by  the  Acts  of  George  ii.  (supra), 
the  following  enactments  gave  fees  to  clerks  to  justices  or  of  petty 
or  special  sessions : — 

In  proceedings  under  the  Highway  Act,  1835  (5  &  6  Will.  iv.  c.  50,. 
s.  110); 

For  notice  of  special  sessions  for  rating  appeals  (13  &  14  Vict. 
0.101,8.7); 

With  reference  to  stating  a  special  case  (20  &  21  Vict.  c.  43,  s.  3); 

In  proceedings  under  the  Customs  Acts  (39  &  40  Vict.  c.  36,  s.  246, 
Sched.  C). 

And  where  an  indictable  offence  is  summarily  tried,  or  the  justices. 
decline  to  commit  for  certain  indictable  offences,  they  may  include  the 
justices'  clerks'  fees  in  a  certificate  for  costs,  payable  out  of  the  local 
rates  (29  &  30  Vict.  c.  52,  ss.  1,  2 ;  42  &  43  A^ict.  c.  49,  s.  28). 

All  penalties,  costs,  and  sums  paid  over  to  a  justices'  clerk,  under 
a  conviction  or  order,  must,  if  not  claimed,  be  accounted  for,  and  paid 
over  by  the  clerk  to  the  treasurer  of  the  county  or  borough  (40  &  41 
Vict.  c.  43,  s.  6). 

The  above  provisions  do  not  apply  to  a  clerk  of  Metropolitan  Police 
Courts.  The  salaries  of  clerks  to  Metropolitan  Courts  are  regulated  by 
the  Home  Office  under  2  &  3  Vict.  c.  71,  and  60  &  61  Vict.  c.  26,  s.  2  (1). 
The  fees  taken  in  the  Metropolitan  Police  Courts  are  fixed  by  the  Home 
Secretary  under  60  &  61  Vict.  c.  26,  s.  2  (2)  by  an  order  of  March  31, 
1898  (St.  &  E.  0.,  Eevised  (ed.  1904),  vol.  viii.,  tit.  "Metropolitan  Police^ 
Court."  They  are  paid  over  to  the  receiver  of  the  district  C2  &  3  Vict.. 
c.  71,  s.  46 ;   Wray  v.  Chapman,  1850,  14  Q.  B.  742). 

The  salaries  of  justices'  clerks  are  paid — 

(1)  In  the  metropolis  out  of  the  police  fund  (60  &  61  Vict.  c.  26,  s.  1);. 

(2)  In  counties  out  of  the  county  fund  (51  &  52  Vict.  c.  41,  s.  84); 

(3)  In  county  boroughs  out  of  the  borough  fund ; 

(4)  In  other  boroughs  out  of  the  county  fund  {In  re  Leominster, 
[1895]  1  Q.  B.  43;  Thetford  v.  Norfolk,  [1898]  1  Q.  B.  141;  Mayor  of 
Huntingdon  v.  Huntingdon  County  Council,  [1901]  2  K.  B.  257).  This 
does  not  apply  to  the  remuneration  of  clerks  to  visiting  justices  for  such 
boroughs  appointed  under  the  Lunacy  Acts,  which  falls  on  the  borough 
fund  {Thetford  case).     See  53  &  54  Vict.  c.  5,  ss.  177,  178. 

[See  Stone's  Justices'  Manual,  40th  ed.,  1908  ;  Saunders'  Practice- 
of  Magistrates  Courts,  6th  ed.,  by  Stephenson  and  Lindsay,  1902.] 

JuSt.ifica.'tion. — This  word  has  acquired  a  somewhat  special 
meaning  in  proceedings  for  defamation.  A  "plea  of  justification"  is 
a  plea  that  the  words  complained  of  "  are  true  in  substance  and  in  fact." 
Such  a  plea  is  a  complete  defence  to  any  action  of  libel  or  slander.  The 
object  of  civil  proceedings  is  to  clear  the  character  of  the  plaintiff  and 
to  compensate  him  for  any  injury  done  to  his  reputation ;  and  if  the 
defendant  has  done  no  more  than  publish  the  literal  truth  about  the 
plaintiff'  he  has  done  him  no  wrong ;  he  has  merely  made  manifest 
the  plaintiff's  real  character.  But  very  different  considerations  apply 
to  an  indictment  or  information  for  libel.  For  the  object  of  criminal 
proceedings  is  to  protect  the  public  by  repressing  all  acts  which  are 
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likely  to  conduce  to  a  breach  of  the  peace ;  and  the  publication  of  the 
truth  is  at  least  as  likely  to  lead  to  a  breach  of  the  peace  as  the 
publication  of  a  falsehood.  Hence  at  common  law  it  was  no  answer 
to  an  indictment  for  the  defendant  to  prove  that  his  words  were  true. 
Indeed,  the  saying  was,  "  the  greater  the  truth,  the  greater  the  libel" 
But  this  maxim  never  had  any  application  to  civil  actions  for  damages. 

I.  In  Civil  Actions  for  Defamation. 

The  plaintiff  cannot  recover  any  damages  in  an  action  of  libel  or 
slander  if  the  defendant  can  prove  that  his  words  are  true.  He  will 
not,  however,  be  allowed  to  attempt  to  prove  this  unless  he  has  given 
the  plaintiff  fair  notice  that  such  will  be  his  defence,  by  placing  a  plea 
of  justification  on  the  record.  If  the  defendant  can  prove  his  words 
true,  it  is  wholly  immaterial  that  he  acted  maliciously  in  publishing 
them.  He  has  committed  no  tort,  because  he  has  merely  brought  the 
plaintiff's  reputation  down  to  its  proper  level.  Whatever  loss  the  plaintiff 
may  have  suffered  is  damnum  absque  injurid. 

It  is  sometimes  urged  that  the  law  is  in  this  respect  too  severe  on  a 
plaintiff.  Cases  have  no  doubt  occurred  in  which  a  cruel  hardship  has 
been  inflicted  on  a  man  who  was  guilty  of  some  indiscretion  in  his  youth, 
but  is  now  leading  a  blameless  life.  Is  it  right  that  a  malicious  defendant 
should  be  permitted  to  rake  up  and  make  public  an  ancient  piece  of 
misconduct,  and  thus  destroy  a  reputation  honestly  earned  by  a  virtuous 
after-life  ?  But,  as  a  matter  of  fact,  people  in  such  a  case  think  worse 
of  the  defendant  than  of  the  plaintiff.  And  the  very  strictness  with 
which  a  defendant  is  made  to  prove  his  plea  of  justification  is,  as  a 
rule,  a  sufficient  protection  to  a  plaintiff;  for  if  the  defendant  be  really 
malicious,  he  is  almost  certain  to  go  too  far  and  say  too  much ;  and  then 
his  plea  will  fail. 

It  is  always  presumed  in  favour  of  a  plaintiff  that  the  defamatory 
words  are  false ;  he  therefore  need  give  no  evidence  denying  the 
imputation.  It  is  for  the  defendant  to  prove  that  his  words  are  true. 
The  defendant  nmst  prove  that  the  whole  of  the  words  set  out  in 
the  Statement  of  Claim  are  substantially  true ;  it  is  no  defence  that 
they  are  half  true,  or  three-quarters  true.  If  any  material  portion  of 
the  libel  be  not  proved  true,  the  plaintiff  will  he  entitled  to  judgment  on 
that  issue  ( J^mwr  v.  Llmjd,  1824,  2  Barn.  &  Cress.  678;  26  K  R.  515). 
The  justification  must  be  "as  broad  as  the  charge."  Thus  if  a  lil)ellou8 
paragraph  in  a  newspaper  is  introduced  by  a  libellous  heading,  it  is  not 
enough  to  prove  the  triith  of  the  f«u)ts  stated  in  the  paragraph ;  the 
defendant  must  also  prove  the  truth  of  the  heading  {Monntney  v.  Watton, 
1831,  2  Barn.  &  Adol.  673;  36  R.  R.  709;  Clialvurs  v.  Shackdl,  1834, 
6  Car.  &  P.  475 ;  Bishop  v.  Latimer,  1861,  4  L.  T.  N.  S.  775). 

The  defendant  moreover  must  justify  the  precise  charge  made  by  the 
words.  He  is  not  allowed  to  plead  that  he  published  other  words  than 
those  set  out  in  the  Statement  of  Claim,  and  that  such  other  words  are 
true.  He  must  keep  to  the  charge  actually  made.  E.rj.  a  defendant 
may  not  plead  "  to  a  Statement  of  Claim,  alleging  that  the  defendant 
had  said  the  plaintiff  stole  a  pair  of  boots,  that  what  the  defendant  said 
was  that  the  plaintiff's  footman  stole  the  boots,  and  that  was  true  "  (per 
A.  L.  Smith,  L.J.,  in  Rassam  v.  Budge,  [1893]  1  Q,  B.,  at  p.  577). 

RepeatiTUj  Words  published  hy  Others. — Again,  if  the  libel  complained 
of  be  "A.  said  that  the  plaintiff  had  been  guilty  of  fraud,"  it  is  not 
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enough  for  the  defendant  to  plead  that  A.  said  so ;  that  would  be  a  bad 
plea.  He  must  go  further,  and  assert  in  his  pleading,  and  prove  at  the 
trial,  that  the  plaintiff  had  in  fact  been  guilty  of  fraud  {M'Pherson  v. 
Daniels,  1829,  10  Barn.  &  Cress.  263;  34  E.  E.  397).  If  he  is  not 
prepared  to  go  that  length,  he  must  pay  money  into  Court,  and  urge  in 
mitigation  of  damages  at  the  trial  that  A.  did  really  say  so,  and  that  he, 
the  defendant,  honestly  believed  him  (see  Tidman  v.  Ainslie,  1854,  10 
Ex.  Eep.  63).  The  fact  that  the  plaintiff  has  brought  no  action  against 
A.  is  wholly  immaterial ;  it  does  not  even  affect  the  amount  of  damages. 
Each  man  in  turn  is  liable  for  his  own  defamatory  words ;  and  the  person 
defamed  may  sue  whom  he  likes,  or  sue  no  one,  at  his  option  (B.  v.  Newman^ 
1853,  1  El.  &  Bl.  558;  22  L.  J.  Q.  B.  156). 

True  in  Substance. — But  though  the  defendant  must  justify  the  whole 
libel,  still  it  will  be  sufficient  if  he  can  prove  that  every  imputation  con- 
tained in  it  is  substantially  true.  A  slight  inaccuracy  as  to  some  detail 
will  not  prevent  his  succeeding,  if  such  inaccuracy  in  no  way  alters  the 
character  of  the  imputation  {Morrison  v.  Harmer,  1837,  3  Bing.  N.  C,  at 
p.  767 ;  43  E.  E.  794).  But  if  the  words  which  the  defendant  cannot 
prove  to  be  true  are  a  material  aggravation  of  the  main  imputation,  or 
insinuate  some  further  charge  in  addition  to  it,  the  plaintiff  will  be 
entitled  to  a  verdict.  The  test  always  is.  Did  the  libel  as  published 
have  a  different  effect  on  the  mind  of  the  reader  from  that  which  the 
actual  truth  would  have  produced  ?  Thiis  in  the  case  of  Alexander  v. 
JVorth  Eastern  Ely.  Co.,  1865,  34  L,  J.  Q.  B.  152,  where  the  libel  com- 
plained of  stated  that  the  plaintiff"  had  been  convicted  of  riding  in  a 
train  for  which  his  ticket  was  not  available,  and  that  he  had  been 
sentenced  to  be  fined  £1,  or  to  three  weeks'  imprisonment  in  default  of 
payment,  proof  that  the  plaintiff"  had  been  convicted  of  that  offence  and 
had  been  sentenced  to  be  fined  £1,  or  to  a  fortnight's  imprisonment  in 
default  of  payment,  was  held  a  sufficient  answer  to  the  action;  for 
the  error  of  one  week  could  not  have  made  any  difference  in  the  effect 
which  the  notice  complained  of  would  produce  on  the  mind  of  the  public. 
Contrast  this  with  the  later  case  of  Gwynn  v.  South  Eastern  My.  Co., 
1868,  18  L.  T.  738,  where  the  defendants  published  placards  stating  that 
the  plaintiff  had  been  convicted  and  sentenced  to  pay  one  shilling  with 
costs,  or  in  default  to  three  days'  imprisonment  "  with  hard  labour."  The 
words  "  with  hard  labour  "  formed  no  part  of  the  sentence ;  yet  they  were 
printed  on  the  placards  in  especially  prominent  type.  They  thus  con- 
veyed to  the  mind  of  the  reader  a  wholly  false  impression  as  to  the 
enormity  of  the  offence  which  the  plaintiff  had  committed ;  and  the  jury 
awarded  the  plaintiff"  £250  damages. 

Justifying  Part  of  the  Words. — Although  a  plea  of  justification  will 
not  be  a  complete  answer  to  the  action  unless  it  justifies  the  whole  of  the 
words,  still  the  defendant  is  sometimes  allowed,  in  mitigation  of  damages, 
to  justify  part  only,  provided  such  part  contains  a  distinct  imputation 
which  can  be  separated  from  the  rest.  Thus  he  may  sometimes  justify 
one  portion  of  the  libel,  and  pay  money  into  Court  for  the  remainder ; 
but  only  if  the  portion  justified  be  fairly  severable  from  the  remainder. 
To  be  fairly  severable,  it  must  be  intelligible  by  itself,  and  must 
convey  a  distinct  and  separate  imputation  upon  the  plaintiff  {Davis 
V.  Billing,  1891,  8  T.  L.  E.  58).  Thus  if  the  defendant  says  that  the 
plaintiff  is  a  forger  and  an  uncertificated  bankrupt,  he  may  plead  that 
either  of  these  charges  is  true,  though  he  cannot  prove  the  other ;  for 
they  are  distinct  and  separate  imputations.     But  he  will  not  be  allowed 
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to  prove  the  truth  of  either  charge,  unless  he  has  placed  a  special  plea  of 
justification  on  the  record. 

When  the  words  complained  of  consist  partly  of  comments  on  a 
matter  of  public  interest  and  partly  of  allegations  of  fact  which  the 
plaintiff  does  not  admit  to  be  true,  it  is  not  enough  for  the  defendant  to 
prove  that  his  expressions  of  opinion  are  fair  comments ;  he  must  also 
establish  that  the  matters  that  he  alleged  to  be  facts  are  facts.  Hence 
in  such  a  case  the  defendant  must  plead,  "  In  so  far  as  the  said  words 
consist  of  allegations  of  fact,  they  are  true  in  substance  and  in  fact ;  in 
so  far  as  they  consist  of  expressions  of  opinion,  they  are  fair  comments 
made  in  good  faith  and  without  malice  upon  the  said  facts,  which  are 
matters  of  public  interest."  To  this  extent,  then,  a  plea  of  fair  comment 
may  be  regarded  as  a  partial  justification ;  but  in  no  other  sense.  The 
defendant  need  not  plead  or  prove  that  his  opinions  were  true  or  even 
well  founded,  if  they  relate  to  a  matter  of  public  interest ;  it  is  sufficient 
if  his  comments  were  fair  and  honest.  The  difference  between  such  a 
plea  of  fair  comment  and  an  ordinary  plea  of  justification  is  clearly 
pointed  out  by  Collins,  M.R.,  in  Digby  v.  21ie  Financial  News,  Ltd., 
[1907]  1  K.  B.,  at  pp.  507,  508  (cited  in  Fair  Comment,  Vol.  VI. 
p.  16).  It  sometimes  happens,  however,  that  a  phrase  which,  when 
taken  by  itself,  appears  to  assert  a  fact,  will  be  found  on  studying  its 
context  to  be  really  only  comment  on  other  facts,  or  an  inference  from 
them.  It  is  a  matter  of  law  for  the  judge  to  decide  if  such  an  inference 
can  be  reasonably  drawn  from  the  facts  which  are  truly  stated;  it  is 
for  the  jury  to  decide  whether  the  inference  ought  to  be  drawn  in  the 
particular  case  (Dakhyl  v.  Labmichcre  (H.  L.),  1907,  96  L  T.  399). 

Justifying  the  Innuendo. — Again,  the  plaintiff  often  attempts  by  the 
aid  of  an  innuendo  in  his  Statement  of  Claim  (see  Defamation,  Vol.  IV. 
p.  471),  to  give  the  words  a  secondary  meaning  difi'erent  from  that 
which  they  would  naturally  bear.  In  such  a  case,  the  defendant  may 
plead  generally  that  "  the  words  are  true  in  substance  and  in  fact,"  and 
that  will  be  taken  to  mean  that  he  is  prepared  to  prove  them  true  in 
whatever  sense  the  jury  may  find  to  be  their  proper  meaning.  Or  the 
defendant  may  expressly  refer  to  the  innuendo,  and  justify  the  words 
either  with  or  without  the  meaning  ascribed  to  them  by  the  innuendo — 
that  is,  either  in  their  primary  or  in  their  secondary  meaning,  whichever 
he  pleases  ( fFai^m  v.  Hall,  1868,  L.  R.  3  Q.  B.  396).  But  there  is  risk 
in  either  course.  If  the  defendant  justifies  the  words  with  the  innuendo, 
the  jury  will  naturally  infer  that  the  innuendo  is  correct,  that  it  ex- 
presses what  the  defendant  really  meant,  and  he  will  have  to  prove  it  true 
"  up  to  the  hilt."  But  if  he  justifies  the  words  without  the  innuendo, 
then  he  can  never  say  at  the  trial  that  the  words  are  true  in  the 
secondary  sense  ascribed  to  them  by  the  innuendo ;  and  should  the  jury 
think  that  the  innuendo  assigns  to  the  words  their  correct  meaning,  then 
his  plea  of  justification  goes  by  the  board ;  it  becomes  an  irrelevant  plea. 
The  words  may  be  literally  true ;  but  that  is  wholly  immaterial,  if  the 
jury  find  that  they  conveyed  to  the  reader  a  secondary  meaning  wholly 
distinct  from  their  literal  meaning  (see  Williams  v.  Smith,  1888, 
22  Q.  B.  D.  134). 

Particidarity. — But  in  all  these  cases  of  justifying  part  only  of  the 
words,  or  of  justifying  with  or  without  the  innuendo,  the  defendant 
must  always  make  it  quite  clear  on  his  pleading  or  in  his  particulars 
how  much  he  intends  to  try  and  prove  true  at  the  trial,  and  how  much 
he  does  not.     The  plaintiff  is  entitled  to  know,  before  he  comes  into 
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Court,  precisely  what  is  going  to  be  said  against  him,  so  that  he  may 
prepare  to  meet  the  charge  {Fleming  v.  Dollar,  1889,  23  Q.  B.  D.  388). 
And  in  all  cases  the  defendant  must  state  on  what  facts  he  will  rely 
at  the  trial  in  support  of  his  plea  of  justification,  though  he  need  not 
disclose  the  evidence  by  which  he  intends  to  prove  those  facts.  Except 
where  the  words  complained  of  are  precise  and  convey  a  specific  charge 
in  full  detail ;  there  it  is  sufficient  to  plead  generally  that  that  charge  is 
true  {Gordon-Cumviing  v.  Green  and  Others,  1891,  7  T.  L.  K.  408).  But 
where  a  vague  general  charge  is  made,  as  for  instance  that  A.  is  a 
swindler,  it  is  not  enough  to  plead  that  A.  is  a  swindler ;  the  defendant 
must  state  in  his  plea  or  particulars  the  specific  facts  on  which  he 
intends  to  rely  at  the  trial  in  order  to  prove  A.  a  swindler  (F Anson 
V.  Stuart,  1787,  1  T.  K.  748;  1  R  K.  392;  Zierenberg  and  Wife 
V.  Labouchere,  [1893]  2  Q.  B.  183).  And  whenever  particulars  are 
ordered  the  particulars  delivered  must  justify  the  precise  charge  made 
in  the  libel,  and  not  some  similar  charge  which  falls  short  of  the  one  in 
fact  made  ( Wernher,  Beit  &  Co.  v.  Markham,  1901,  18  T.  L.  R  143 ; 
1902,  ib.  763). 

II.  In  Criminal  Proceedings  for  Libel. 

If  the  libel  is  an  attack  on  a  private  individual,  then  sec.  6  of  Lord 
Campbell's  Act,  1843,  applies.  By  that  provision  a  defendant  is  allowed 
to  plead  to  any  indictment  or  information  for  a  libel  on  a  private  person, 
either  by  itself  or  in  conjunction  with  a  plea  of  Not  Guilty,  that  his 
words  are  true,  provided  such  plea  contains  a  further  averment  that  it 
was  for  the  public  benefit  that  such  matters  should  be  published.  The 
particular  facts  which  show  that  the  publication  was  for  the  public 
benefit  must  be  stated  in  the  plea  (see  precedents  in  Odgers  on  Libel  and 
Blander,  4th  ed.,  p.  754,  and  Crown  Office  Rules,  1886,  Form  No.  81), 
The  defendant  must  prove  the  whole  plea ;  otherwise  judgment  will  pass 
for  the  Crown  {K  v.  Newman,  1852,  1  El.  &  Bl.  268,  558 ;  3  Car.  &  Kir. 
252),  If  after  such  a  plea  the  defendant  is  convicted,  the  Court  will,  in 
passing  sentence,  consider  whether  the  guilt  of  the  defendant  is  aggra- 
vated or  mitigated  by  such  plea,  and  by  the  evidence  given  to  prove  or 
disprove  it  (6  &  7  Vict.  c.  96,  s.  6). 

The  truth  of  the  matters  charged  in  the  libel  cannot  be  inquired  into 
unless  and  until  such  a  plea  be  filed.  Hence  a  magistrate  at  a  preliminary 
investigation  of  a  charge  of  libel,  whether  at  common  law  or  under  sec.  5 
of  Lord  Campbell's  Act,  cannot  receive  or  perpetuate  any  evidence  of 
the  truth  of  the  matters  charged  {B.  v.  Townsend,  1866,  4  F.  &  F.  1089 ; 
10  Cox  C.  C.  356  ;  B.  v.  Sir  Bohert  Garden,  1879,  5  Q.  B.  D.  1),  unless 
the  libel  appeared  in  a  newspaper,  when  sec.  4  of  the  Newspaper  Libel 
Act,  1881,  applies.  (See  Newspaper.)  If  however  the  defendant  is 
charged  before  the  magistrate  with  an  offence  under  sec.  4  of  Lord 
Campbell's  Act  {i.e.  with  having  published  a  libel,  knowing  the  same  to 
be  false),  it  is  open  to  him  to  give  evidence  of  the  truth  of  the  libel ; 
for  if  the  words  be  true,  he  could  not  have  known  them  to  be  false 
{Ex  parte  Ellissen,  1868,  cited  with  approval  by  Lush,  J.,  in  5  Q.  B,  D., 
at  p.  13). 

Wherever  Lord  Campbell's  Act  does  not  apply,  the  former  rule  of 
the  common  law  remains  in  force.  Thus  in  the  case  of  a  blasphemous, 
obscene,  or  seditious  libel,  no  plea  of  justification  can  be  received,  and 
no  evidence  can  be  given  of  the  truth  of  the  words  {B.  v.  Duffy,  1846, 
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9  Ir.  L.  R.  329 ;  2  Cox  C.  C.  45 ;  Ex  parte  aBrien,  1883, 12  L.  R.  Ir.  29 ; 

15  Cox  C.  C.  180;  R  v.  M'Hugh,  [1901]  2  Jr.  R.  569).  For  such 
proceedings  are  expressly  excluded  from  the  operation  of  sec.  6  of  Lord 
Campbell's  Act. 

Just  or  Convenient. — By  the  Judicature  Act,  1873,  s.  25 
(8),  it  is  provided  that  a  mandaiimis  or  injunction  may  be  granted,  or  a 
receiver  appointed,  by  an  interlocutory  order  of  the  Court  in  all  cases  in 
which  it  shall  appear  to  the  Court  to  be  "just  or  convenient"  that  such 
an  order  should  be  made. 

In  ascertaining  what  is  "just,"  regard  must  be  had  to  what  is 
"convenient"  {per  Jessel,  M.R.,  Bcddow  v.  Beddmv,  1878,  9  Ch.  D.  89; 
and  see  Medley  v.  Bates,  1880,  13  Ch.  D.  498). 

The  power  to  grant  an  injimction  where  it  shall  appear  to  the  Court 
to  be  just  or  convenient  to  do  so,  means  according  to  settled  legal 
principles  {Robinson  v.  Pickering,  1881,  16  Ch.  D.  660). 

The  words  "just  or  convenient"  did  not  mean  that  the  Court  was  to 
grant  an  injunction  simply  because  the  Court  thought  it  convenient; 
they  meant  that  the  Court  should  grant  an  injunction  for  the  pro- 
tection of  rights  or  for  the  prevention  of  injury  according  to  legal 
principles  {per  Jessel,  M.R.,  Adatt  v.  Corporation  of  SmUhaviptoii,  1880, 

16  Ch.  D.  143;  and  see  Day  v.  Brmmiriyg,  1878,  10  Ch.  D.  294, 
at  p.  307). 

As  to  the  effect  of  the  words  of  the  section  upon  the  power  of  the 
Court  to  appoint  receivers,  see  Anglo-Italian  Bank  v.  Davics,  1878, 
9  Ch.  D.  275 ;  Smith  v.  Coiccll,  1880,  6  Q  B.  D.  75 ;   In  re  Pope,  1886, 

17  Q.  B.  D.  743;  In  re  Dickinson,  Ex  parte  Charrington  &  Co.,  1888, 
22  Q.  B.  I).  187  ;  Manchester  and  Liverpool  District  Banking  Co.  v.  Parkin- 
son, 1888,  22  Q.  B.  D.  173 ;  Holmes  v.  MUlage,  [1893]  1  Q.  B.  551 ;  Harris 
V.  Bcauchamp,  1894,  1  Q.  B.  801). 

"We  cannot  judicially  hold  the  appointment  of  a  receiver  in  a  case 
in  which  no  Court  could  grant  a  receiver  before  the  Act  to  l)e  'just  or 
convenient '  within  the  true  meaning  of  sec.  25,  clause  8  of  the  Judicature 
Act,  1873  "  {per  Lindley,  L.J.,  Holmes  v.  Millage,  vhi  sup.,  at  p.  558). 

[See  Injunction  ;  Receiver.] 

Juvenile  Offenders. — l.  Children  under  seven  are  deemed 
incapable  of  crime  {doli  i-ncapaces).  From  seven  to  fourteen  they  are 
deemed  capable  of  crime  if  proved  to  be  of  sufficient  development  (in 
which  case  it  is  said  inalitia  supplet  atatein).  Boys  are  incontrovertibly 
presumed  incapable  of  committing  rape  until  they  have  attained  four- 
teen years ;  but  apparently  they  could  be  convicted  of  an  attempt  to 
have  carnal  knowledge  {R  v.  Waite,  [1892]  2  Q.  B.  600  ;  R.  v.  Williams, 
£1893]  1  Q.  B.  320).  At  fourteen,  boys  were  in  the  Middle  Ages  sworn 
to  the  law  and  became  fully  subject  to  it,  and  at  that  age  they  are  still 
in  theory  fully  responsible. 

2.  In  the  case  of  all  indictable  offences,  except  homicide,  a  child  over 
seven  and  under  twelve  may  be  sunmiarily  tried,  if  the  parent  or 
guardian  is  informed  of  the  right  to  have  the  child  tried  by  a  jury,  and 
does  not  object  to  summary  trial  (42  &  43  Vict.  c.  49,  ss.  10,  49).  The 
punishment  must  not,  in  case  of  imprisonment,  exceed  one  month,  and  in 
€ase  of  fine,  must  not  exceed  40s. ;  but  a  male  child  may  be  sentenced 
to  receive  not  over  six  strokes  of  a  birch  rod  from  a  constable  in  the 
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presence  of  a  superior  police  officer,  and  of  the  parent  or  guardian,  if  he 
wishes. 

If  the  child  is  ordered  to  pay  costs  in  addition  to  a  fine,  the  amount 
of  costs  may  not  exceed  the  amount  of  the  fine.  The  Court  may  order 
the  fine  to  be  paid  to  the  informant,  and  Court  fees  payable  or  paid  by 
the  informant  in  excess  of  the  amount  of  costs  awarded  are  to  be  remitted 
or  repaid  unless  the  Court  expressly  otherwise  orders  (1  Edw.  vii.  c.  20, 
s.  3). 

If  the  child  is,  in  the  opinion  of  the  Court,  not  over  seven,  or  not  of 
sufficient  capacity  to  commit  crime,  no  liability  to  punishment  is  incurred 
(42  &  43  Vict.  c.  49,  s.  10  (5)). 

3.  Young  persons  {i.e.  twelve  or  over  and  under  sixteen)  may  be 
summarily  tried  for  any  indictable  offence  specified  in  column  1  of  the 
first  schedule  to  the  Summary  Jurisdiction  Act,  1879,  42  &  43  Vict. 
c.  49,  or  in  the  Summary  Jurisdiction  Act,  1899,  62  &  63  Vict.  c.  22, 
s.  2,  if  the  Court  thinks  it  a  proper  case,  and  the  juvenile,  on  information 
of  his  right  to  be  tried  by  jury,  prefers  summary  trial. 

The  punishments  to  be  awarded  are  imprisonment  with  or  without 
hard  labour  for  not  over  three  months,  or  fine  not  exceeding  £10,  and  if 
the  offender  appears  not  to  be  over  fourteen  he  may  also,  or  alternatively, 
receive  not  over  twelve  strokes  of  a  birch  rod  from  a  constable  in  the 
presence  of  a  superior  police  officer,  and  of  the  parent  or  guardian,  if  he 
wishes  to  be  present  (42  &  43  Vict.  c.  49,  s.  11;  29  &  30  Vict.  c.  118, 
s.  14;  43  &  44  Vict.  c.  15). 

In  the  case  of  false  evidence  given  without  oath  under  sec.  15  of  the 
Prevention  of  Cruelty  to  Children  Act,  1904,  4  Edw.  vii.  c.  15,  by  a 
child  of  tender  years,  though  the  child  is  liable  to  indictment  and  trial 
for  the  false  evidence,  the  punishment  is  limited  to  that  prescribed  by 
42  &  43  Vict.  c.  49,  s.  11  (see  s.  15,  1  (b)). 

In  addition  to  or  substitution  for  the  punishments  awarded  under 
2  and  3,  a  Court,  on  conviction  of  an  offender  of  either  sex  apparently 
under  sixteen,  whether  summarily  or  on  indictment,  of  an  offence 
punishable  with  penal  servitude  or  imprisonment,  may  send  the  offender 
to  a  certified  reformatory  school — 

(a)  If  he  appears  not  to  be  under  twelve. 

(h)  If  he  has  been  previously  convicted  of  a  crime  punishable  by 
penal  servitude  or  imprisonment  (57  &  58  Vict.  c.  48,  s.  1).  See 
Eeformatoky. 

Provision  is  also  made  for  sending  to  industrial  schools  (1)  children 
apparently  under  fourteen  who  are  found  begging,  wandering,  destitute, 
or  frequenting  the  company  of  thieves  or  prostitutes,  or  who  are 
refractory  and  not  under  control  of  their  parents,  guardians,  or  the 
workhouse  authorities  (29  &  30  Vict.  c.  118,  ss.  16, 17);  and  (2)  children 
apparently  under  twelve  who  are  charged  before  justices  with  an  offence 
punishable  by  imprisonment  or  fine,  and  have  not  been  previously  con- 
victed of  felony  (29  &  30  Vict.  c.  118,  s.  15).  This  last  power  may  be 
exercised  by  a  Court  of  assize  or  of  quarter  sessions  as  well  as  by  a  Court 
of  summary  jurisdiction  (1  Edw.  vii.  c.  20,  s.  5 ;  7  Edw.  vii.  c.  17,  s.  6  (5)). 
The  cost  of  maintaining  a  child  or  young  person  in  a  reformatory  or 
industrial  school  may  be  recovered  from  his  parent  or  the  person  legally 
liable  to  maintain  him.  The  procedure  for  recovery  is  the  same  as  in 
the  case  of  bastardy  orders  (1  Edw.  vii.  c.  20,  ss.  6,  7).  Where  a  child 
or  young  person  is  charged  under  either  of  these  statutes,  or  is  punished 
with  whipping  only,  the  conviction  is  not  to  be  treated  as  a  conviction 
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of  felony  for  the  purposes  of  the  Industrial  Schools  Act,  1866,  or  of 
any  disqualification  attaching  to  felony  (1  Edw.  vii.  c,  20,  s.  1).  See 
Industrial  School. 

These  powers  do  not  interfere  with  the  right  of  the  Court  to  deal 
with  a  charge  under  the  Probation  of  Offenders  Act,  1907,  7  Edw.  vn. 
c.  17.    See  Probation  of  Offenders. 

Where  a  child  or  young  person  is  charged  with  an  offence  for  which 
a  Court  of  summary  jurisdiction  may  impose  a  fine  or  award  damages  or 
costs,  the  Court  may,  if  the  facts  so  warrant,  convict  his  parent  or 
guardian  of  contributing  to  the  conmiission  of  the  offence  by  the  child 
or  young  person  by  wilful  default  or  by  habitually  neglecting  to  exercise 
due  care  of  him.  On  conviction  the  parent  or  guardian  may  be  ordered 
to  pay  the  fine,  damages  or  costs  instead  of  the  child  or  young  person, 
and  also  to  give  security  for  the  good  behaviour  of  the  child  or  young 
person  (1  Edw.  vii.  c.  20,  s.  2) ;  and  a  like  power  is  given  where  the 
juvenile  offender  is  dealt  with  under  the  Probation  of  Offenders  Act, 
1907  (7  Edw.  VII.  c.  17,  s.  1,  subs.  3 ;  7  Edw.  vii.  c.  17,  s.  1  (4)). 

When  a  child  or  young  person  is  remanded  or  committed  for  trial  by 
a  Court  of  summary  jurisdiction,  it  is  not  necessary  to  imprison  him, 
and  the  Court  may  give  him  into  the  custody  of  some  fit  person  who  is 
willing  to  receive  him  (1  Edw.  vii.  c.  20,  s.  4  (1),  (2);  7  Edw.  vn.  c.  17, 
8.  (4)).  This  power  extends  to  cases  in  which  inquiry  is  being  made  as 
to  children  under  sec.  19  of  the  Industrial  Schools  Act,  1806.  It  is 
usual  now  to  remand  children  to  the  workhouse  or  some  suitable  home. 

As  to  tlie  establishment  of  children's  Courts,  see  an  article  by 
Mr.  T.  R.  Bridgwater  in  Tht  Journal  of  the  Society  of  Comparative 
Legislation,  1907. 

Keating^'S  Act. — The  popular  title  of  the  Summary  Procedure 
on  Bills  of  Exchange  Act,  1855,  18  &  19  Vict.  c.  67,  which,  though 
repealed  as  regards  the  Higli  Court,  is  still  in  force  as  to  proceedings  in 
inferior  Courts.  Under  this  Act  a  plaintiff  suing  on  a  bill  of  not  less 
than  £10  or  more  than  £50  is  enabled  to  obtain  speedy  judgment,  unless 
the  defendant,  showing  a  defence  upon  the  merits,  gets  leave  to  defend 
(see  Annual  County  CouHs  Fra^ice,  1907,  pp.  549  et  seq. ;  see  also 
vol.  iv.,  at  p.  135). 

Keeper,   Lord. — See  Lord  Keeper. 

Keeper  of  the  Records.— See  Record  Office. 

•*  Keeping  House."— This  is  defined  by  Wharton  (L  Lex.) 
as  "a  man's  conlining  himself  within  the  privacy  of  home  to  defeat 
creditors."  It  is  an  act  of  bankruptcy  for  a  person,  with  intent  to  defeat 
or  delay  his  creditors,  to  "  begin  to  keep  house  "  (Bankruptcy  Act,  1883, 
8.  4  {d)).  A  person  who  "  secludes  himself  in  his  house  to  avoid  the 
fair  importunity  of  his  creditors,  who  are  thus  deprived  of  the  means  of 
communicating  with  him,  begins  to  keep  house  within  the  meaning  of 
the  legislature,  and  connnits  an  act  of  bankruptcy  "  {Dudley  v.  Vaugtian, 
1808,  1  Camp.  270);  but  if  a  person  when  at  home  is  denied  to  a 
creditor  who  only  demands  payment  of  a  debt  but  does  not  ask  to  see 
him  personally,  this  is  not  evidence  of  a  "  beginning  to  keep  house " 
{ibid.) ;  nor  is  a  mere  direction  by  a  debtor  to  his  servant  to  deny  him 
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should  a  creditor  call  a  "  beginning  to  keep  house  "  if  the  creditor  does 
not  call  {Fisher  v.  Boticher,  1830,  10  Barn.  &  Cress.  705 ;  34  R.  R.  542). 
It  is  not  "  keeping  house  "  for  a  debtor  to  deny  himself  to  creditors  at 
unreasonable  hours  (Smith  v.  Currie,  1813,  3  Camp.  349 ;  34  R.  R.  754). 
The  "  beginning  to  keep  house  "  must  be  with  intent  to  defeat  or  delay 
creditors,  but  a  debtor  who  keeps  house  and  denies  himself  to  a  creditor, 
though  not  with  the  intention  of  defeating  him,  but  rather  with  the 
view  of  gaining  time  for  the  purpose  of  paying  his  creditors  still 
delays  such  creditor,  and  so  commits  an  act  of  bankruptcy  {Richardson 
V.  Pratt,  1885,  52  L.  T.  614).     See  also  Bankruptcy,  Vol.  11.  pp.  7,  8. 

Keeping*  Same  in  Repair. — Where  premises  are  devised 
to  a  person  for  life,  he  "  keeping  same  in  repair,"  the  remainderman,  in 
case  the  premises  are  allowed  to  go  out  of  repair,  has  an  action  in  respect 
of  the  same  against  the  tenant  for  life,  or,  after  his  death,  against  his 
executors  under  3  &  4  Will.  iv.  c.  42,  s.  2  (Woodhousc  v.  Walker,  1880, 
5  Q.  B.  D.  404;  In  re  Williames,  Andrew  v.  Williames,  1884,  52  L.  T.  41 ; 
1886,  54  L.  T.  105).  The  measure  of  damages  in  such  a  case  is  the  sum 
reasonably  necessary  to  put  the  premises  in  the  state  of  repair  in  which 
the  tenant  for  life  ought  to  have  left  them  ( Woodhouse  v.  Walker,  supra). 
[Apart  from  the  statute  altogether  there  is  a  liability  to  an  action  at 
the  suit  of  a  remainderman  which  is  enforceable  against  the  tenant  for 
life  or  his  personal  representatives  {Dinqle  v.  Coppen,  [1899]  1  Ch.  726 ; 
Blackmore  v.  White,  [1899]  1  Q.  B.  293).] 

Keeping  the  Peace,  Security  for.— Whereon  com- 
plaint to  a  Court  of  summary  jurisdiction  the  complainant  shows  that 
he  has  grounds  to  apprehend  that  the  defendant  will  do  him,  or  his  wife 
or  child,  any  bodily  injury,  the  Court  may  adjudge  the  defendant  to 
enter  into  a  recognisance  and  find  sureties  to  keep  the  peace  or  to 
be  of  good  behaviour  (or  both)  towards  His  Majesty  and  all  his  liege 
people,  and  especially  towards  the  complainant,  during  the  period  fixed 
by  the  Court ;  and  may  order  the  defendant,  in  default  of  compliance 
with  the  order,  to  be  imprisoned  for  a  period  not  exceeding  six  months, 
if  the  Court  be  a  petty  sessional  Court,  and  not  exceeding  fourteen  days, 
if  the  Court  be  not  a  petty  sessional  Court.  The  Court  has  power  to 
reduce  the  amount  of  the  recognisances  or  to  dispense  with  sureties 
(42  &  43  Vict.  c.  49,  ss.  25,  26).  This  procedure  has,  for  practical 
purposes,  superseded  the  old  practice  as  to  Articles  of  the  Peace 
{q.v.).  Vol.  I.  p.  522.  For  form  of  order,  see  Summary  Jurisdiction 
Rules,  1886,  r.  20. 

Under  many  statutes,  and  in  particular  the  Criminal  Law  Consolida- 
tion Acts  of  1861,  power  is  given  to  require  sureties  for  keeping  the 
peace.  "Whenever  any  person  shall  be  convicted  of  any  indictable 
misdemeanor  punishable  under  this  Act,  the  Court  may,  if  it  shall  think 
fit,  in  addition  to  or  in  lieu  of  any  of  the  punishments  by  this  Act 
authorised  .  .  .  fine  the  offender  and  require  him  to  enter  into  his  own 
recognisances  and  to  find  sureties,  both  or  either,  for  keeping  the  peace 
and  being  of  good  behaviour ;  and  in  case  of  any  felony  punishable  under 
this  Act,  the  Court  may,  if  it  shall  think  fit,  require  the  offender  to  enter 
into  his  own  recognisances  and  to  find  sureties,  both  or  either,  for  keep- 
ing the  peace,  in  addition  to  any  other  punishment  by  this  Act  authorised ; 
provided  that  no  person  shall  be  imprisoned  under  this  clause  for  not 
finding  sureties  for  any  period  not  exceeding  one  year"  (25  &  26  Vict. 
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c.  96,  8. 116,  larceny ;  c.  97,  s.  73,  malicious  damage ;  c.  98,  s.  51,  forgery ; 
c.  99,  8,  38,  coinage  offences ;  c.  100,  s,  71,  offences  against  the  person). 

Keep  out  of  the  Way. — Under  former  regulations  for 
navigation  a  vessel  required  to  keep  out  of  the  way  of  another  was 
permitted  to  do  so  in  any  way  she  thought  proper.  This,  however,  has 
been  altered  by  the  Eegulations  for  Preventing  Collisions  at  Sea  of 
Novemter  27,  1896,  article  22  of  which  pro^'^des  that  "every  vessel 
which  is  directed  by  these  rules  to  keep  out  of  the  way  of  another 
vessel  shall,  if  the  circumstances  of  the  case  admit,  avoid  crossing  ahead 
of  the  other"  (see  Marsden,  Collisions  at  Sea,  5th  ed.,  1904,  passi7n,  under 
heads  of  articles).  And  generally  as  to  tlie  correlative  duties  of  ships 
meeting  at  sea,  to  keep  out  of  the  way,  or  keep  course  and  speed 
re8i)ectively,  see  articles  17, 18,  19,  20,  21,  22,  23,  24,  26,  and  Collisions 
AT  Sea. 

Kelp-shore. — Kelp-shore  seems  to  include  the  shore  between 
high  and  low  water-marks,  but  where  land  was  conveyed  "  together  with 
the  kelp-shore,"  and  so  described  by  measurement  as  to  exclude  the  land 
between  high  and  low  water-marks,  it  was  held  that  the  shore  below  high 
water-mark  did  not  pass,  and  that  parol  evidence  was  not  admissible  to 
show  the  meaning  of  tlie  term  {Boyle  v.  Mulhollarul,  1859,  10  Ir.  C.  L.  II. 
N.  S.  150). 

Key*  Delivery  of. — Goods  may  be  delivered  to  a  purchaser 
by,  among  other  ways,  delivery  of  the  key  of  the  warehouse  or  other 
premises  in  which  the  goods  are.  This  mode  of  effecting  delivery  has 
sometimes  been  termed  "  symbolic  delivery,"  but  the  better  view  seems 
to  be  that  it  is  an  actual  transfer  of  the  means  of  control  over  the  goods. 
"  The  key  is  not  a  symbol  in  the  sense  of  representing  the  goods,  but 
the  delivery  of  the  key  gives  the  transferee  a  ix)wer  over  the  goods 
which  he  had  not  before,  and  at  the  same  time  is  an  emphatic  declara- 
tion (which  being  by  manual  act,  instead  of  word,  may  be  called  symbolic) 
that  the  transferor  intends  no  longer  to  meddle  with  the  goods"  (Pollock 
and  Wright,  Possession  in  the  Common  Lair,  68).  In  Hilton  v.  Tiicker, 
1888,  39  Ch.  D.  669,  Kekewich,  J.,  dealt  with  the  effect  of  delivery  of 
a  key  at  p.  676,  where  he  said :  "  There  are  several  cases  cited  on  the 
interesting  question  of  the  effect  of  delivery  of  a  key.  I  think,  when 
they  are  examined,  they  all  really  come  to  this,  that  the  delivery  of  the 
key,  in  order  to  make,  constructive  possession,  must  be  under  such  cir- 
cumstances that  it  really  does  pass  the  full  control  of  the  place  to  which 
admission  is  to  be  gained  by  means  of  the  key ;  as,  for  instance,  where 
timber  is  deposited  in  a  warehouse.  The  delivery  of  the  key  is  the 
symbol  of  possession  where  the  possession  itself  is  practically  impossible. 
A  man  being  unable  to  carry  alx)ut  with  him,  or  at  anyrate  to  con- 
veniently move  to  his  own  warehouse  adjoining,  a  large  quantity  of 
timber,  the  delivery  of  a  key  giving  exclusive  control  is  regarded  as 
delivery  of  possession  itself.  I  think  that  principle  runs  through  all 
the  cases  on  delivery  of  the  key  as  equivalent  to  possession."  See 
Possession. 

Kidnapping'  is  not  a  nomenjnris,  but  means  the  forcible  seizure 
and  carrying  away  of  any  person  of  either  sex  or  of  any  age.  The 
offence,  so  far  as  relates  to  females  under  age,  is  dealt  with  by  statute 
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(see  Abduction,  Vol.  I.  p.  24).  It  is  a  form  of  assault  and  false  im- 
prisonment, but  is  usually  spoken  of  mainly  with  reference  to  the 
carrying  a  person  out  of  the  realm,  e.q.  by  illegal  imprisonment  (see 
Fkwster  v.  Boyle,  1808,  1  Camp.  187 ;  R  v.  Lesley,  1860,  29  L.  J.  M.  C. 
97),  and  this  form  of  offence  is  specially  punishable  under  sec.  11  of 
the  Habeas  Corpus  Act,  1679  {Dcsignys  Case,  1682,  Eay.  T.  474). 

It  is  a  felony  (1)  unlawfully,  either  by  force  or  fraud,  to  decoy  or 
entice  away  or  detain  any  child  of  either  sex  under  the  age  of  fourteen 
with  intent  {a)  to  deprive  the  parent,  guardian,  or  other  person  having 
lawful  care  or  charge  of  the  child  of  the  possession  of  the  child,  or  {h)  to 
steal  any  article  belonging  to  any  person  which  is  upon  or  about  the 
person  of  the  child  : — 

(2)  With  like  intent  to  receive  or  harbour  any  such  child  with 
knowledge  of  the  commission  of  offence  (1).  The  offence  is  triable  at 
Quarter  Sessions,  and  punishable  by  penal  servitude  (three  to  seven 
years),  or  imprisonment  with  or  without  hard  labour  for  not  over  two 
years ;  and  in  the  case  of  a  male  offender  under  sixteen,  also  or  alterna- 
tively by  whipping.  The  penalties  are  not  incurred  by  persons  claiming 
the  right  to  possession  of  the  child,  or  by  the  mother  or  putative  father 
of  a  bastard  (5  &  6  Vict.  c.  38,  s.  1 ;  24  &  25  Vict.  c.  100,  s.  56 ;  54  &  55 
Vict.  c.  69,  s.  1).  A  conspiracy  to  commit  an  offence  against  this  section 
is  indictable,  even  if  made  with  the  mother  of  a  child,  who  has  been 
deprived  of  the  custody  of  the  child,  to  abduct  it  from  its  guardians 
lawfully  appointed  {R.  v.  Diujuid,  1906,  70  J.  P.  294  (C.  C.  E.)). 

The  force  or  fraud  may  be  exercised  either  on  the  child  or  on  its 
custodian,  or  on  any  other  person  {R.  v.  Bellis,  1893,  62  L.  J.  M.  C.  155). 

Proof  that  a  child  had  been  in  the  service  of  the  accused,  and  was 
missing  and  cannot  be  found,  and  that  the  accused  gave  conflicting 
accounts  of  what  had  become  of  the  child,  has  been  held  sufficient  to 
warrant  a  conviction  {R.  v.  Johnson,  1884,  15  Cox  C.  C.  481). 

The  provisions  of  the  Prevention  of  Cruelty  to  Children  Act,  1904, 
-as  to  arrest,  custody,  procedure,  and  evidence,  apply  to  these  offences 
(4  Edw.  VII.  c.  15,  ss.  4,  5,  6,  11-18,  and  Sched.  1).  It  follows  that  the 
accused  is  a  competent  but  not  compellable  witness  (s.  12);  that  the 
abducted  child,  if  of  tender  years,  can  give  unsworn  evidence  (s.  15); 
and  that  the  husband  or  wife  of  the  accused  may  be  required  to  attend 
as  an  ordinary  witness,  and  shall  be  competent,  but  not  compellable,  to 
give  evidence  (s.  12).  It  is  not  clear  whether  the  enactment  of  1904 
overrides  the  Criminal  Evidence  Act,  1898,  which  makes  the  admissi- 
bility of  the  evidence  of  the  wife  or  husband  depend  on  the  consent 
of  the  accused. 

The  civil  remedy  for  child-stealing  or  kidnapping  is,  in  the  case  of 
illegal  imprisonment  beyond  seas,  under  sec.  11  of  the  Habeas  Corpus 
Act ;  and  in  other  cases,  by  action  for  False  Impkisonment  ;  and  the 
liberty  of  the  abducted  person  can  be  restored  by  writ  of  Habeas 
Corpus.     The  remedy  by  the  writ  de  homine  replegiando  is  disused. 

Ki  n . — See  Next-of-Kin. 

Kindred. — "A  man's  'kindred'  in  the  proper  signification  of 
the  word,  means  such  persons  as  are  related  to  him  by  blood ;  and 
accordingly  relations  by  marriage  are  generally  incapable  of  bringing 
themselves  within  the  description  of  '  next-of-kin '  in  a  will,  and  .  .  . 
neither  husband   nor   wife  can   be  entitled   under  a   bequest   to  the 
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*  next-of-kin'  of  either  of  them  "  (Williams,  Execviors  and  Administrators, 
10th  ed.,  881).  Eelations  by  the  half-blood  are  of  "  kin  "  to  a  person 
equally  with  those  of  the  whole  blood  {ibid.,  882).     See  Next-of-Kin. 

Kings  at  Arms.— Before  the  establishment  of  the  College 
of  Heralds  the  chief  herald  was  called  King  of  the  Heralds,  and  sub- 
sequently King  at  Arms.  As  members  of  the  College,  they  are  Garter 
King  at  Arms,  who  is  the  Principal  King  at  Arms ;  Clarencieux ;  and 
Norroy. 

Each  of  the  Royal  Orders  of  knighthood,  as  the  Garter,  Bath,  St 
Michael  and  St.  George  in  England,  have  a  King  at  Arms  attached 
to  the  Order  and  called  by  the  name  of  the  Order. 

The  Scotch  Order  of  the  Thistle  has  a  King  at  Anns  called  Lyon 
King  of  Arms,  who  is  also  the  head  of  the  Lyon  Court,  which  transacts 
all  heraldic  matters  in  Scotland  similarly  to  the  College  of  Arms  in 
England,  but  with  more  definite  legal  powers.  Similarly  in  Ireland  the 
King  of  Arms  of  the  Order  of  St.  Patrick  is  Ulster  King  of  Arms. 

See  Armorial  Bearings  ;  Heralds. 

King's  Advocate.— See  Advocate,  King's. 

King's  Bench  Division.— The  King's  Bench  Division 
is  that  Division  of  the  High  Court  of  Justice  (the  other  being  the 
Chancery  Division)  to  which  was  transferreil  by  the  Supreme  Court 
of  Judicature  Act,  1873,  36  &  37  Vict.  c.  66,  the  jurisdiction  of  the 
Court  of  Queen's  Bench ;  and  subsequently,  by  Order  in  Council  in  1881, 
under  sec.  32  of  the  above  Act,  those  of  the  Courts  of  Common  Pleas  and 
Exchequer,  with  the  Lord  Chief  Justice  of  England  as  its  President. 

A  short  survey  of  the  history  and  jurisdiction  of  each  of  these  three 
Courts  will  be  found  in  the  article  Supreme  Court. 

In  the  King's  Bench  Division,  as  stated  above,  is  merged  all  the 
jurisdiction  of  the  three  above-mentioned  Superior  Courts  of 
Common  Law. 

It  restrains  all  inferior  Courts  within  the  limits  of  their  authority, 
by  writs  of  Certiorari  to  examine  and  correct  or  remove  before 
themselves,  or  of  Prohibition  to  stop,  their  proceedings.  It  controls 
all  civil  and  municipal  corporations  and  bodies  by  writ  of  Quo 
warranto;  by  writ  of  Mandamus,  if  no  other  remedy  avails,  it 
superintends  magisterial  conduct ;  by  writs  of  Habeas  Corpus  it  grants 
speedy  and  summary  relief  in  aid  of  those  improperly  deprived  of  their 
liberty.  It  has  jurisdiction  in  all  actions  and  proceedings  for  remedies 
in  respect  of  all  injuries  to  person,  life,  health,  reputation,  and  personal 
liberty,  and  those  affecting  rights  of  parents,  masters,  and  guardians ;  in 
respect  of  all  injuries  to  personal  property,  whether  in  possession  or  in 
action,  such  as  matters  of  debt,  covenant,  promises,  contracts,  both 
express  and  implied,  warranties;  in  respect  of  all  injuries  to  real 
property ;  and  in  respect  of  all  injuries  proceeding  from  or  affecting  the 
Crown.  Nisi  Prius  sittings  for  the  trial  of  these  matters  were  so  called 
because  originally  all  questions  of  fact  were  appointed  to  be  tried  at 
Westminster,  in  some  Easter  or  Michaelmas  term,  before  a  jury  from 
the  county  where  the  cause  of  action  arase,  Tim  prius,  unless  before  the 
day  fixed  judges  of  assize  should  come  into  the  said  county.  See 
Circuits  and  Assizes. 

Certain  parts  of  the  business  of  the  Courts,  which  used  to  be  done 
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before  the  judges  sitting  in  chambers,  are,  under  30  &  31  Vict.  c.  68, 
dealt  with  by  Masters  of  the  Division  under  settled  rules,  subject  to  an 
appeal  to  the  judge  (see  Chambers,  Judges';  Masters  of  the  Supreme 
Court).  The  nvimber  of  the  judges  remained  for  a  long  period  at  twelve ; 
three  were  added  at  the  beginning  of  the  reign  of  William  IV. ;  three 
more  as  election  petition  judges  in  1868 ;  of  these  eighteen,  two  were 
removed  to  the  Court  of  Appeal  and  one  to  the  House  of  Lords  in  1876, 
leaving  the  present  number  at  fifteen.  On  July  12,  1907,  the  House 
of  Commons  moved  an  address  to  the  Crown  for  the  appointment  of  an 
additional  judge  on  account  of  the  existing  arrears  and  congestion  of 
business ;  the  Crown  acceded  to  the  reqviest,  and  an  additional  judge  was 
subsequently  appointed  to  the  King's  Bench.  This  appointment  was 
by  virtue  of  sec.  11  of  the  Appellate  Jurisdiction  Act,  1876,  39  &  40 
Vict.  c.  59,  which  provides  for  power  to  appoint  two  additional  judges 
on  the  death  or  resignation  of  certain  judges  of  the  Privy  Council  in 
office  at  the  passing  of  the  Act.  An  appointment  under  the  Act  was 
made  in  1899  to  the  Chancery  Division,  and  now  with  this  1907 
appointment  the  statutory  powers  of  creating  additional  judges  are 
exhausted.  Whatever  arrears  of  business  accumulate  in  future — and 
these  will  be  considerable,  as,  in  addition  to  the  causes  already  operating, 
the  new  Criminal  Appeal  Act,  1907,  throws  additional  work  on  the 
King's  Bench  judges — nothing  can  be  done  without  the  assistance  of 
Parliament.  The  business  of  the  King's  Bench  Division  has  been 
further  congested  by  the  temporary  removal  (Mich.  Term,  1907)  of  one 
of  its  judges  to  sit  in  the  Court  of  Appeal.  This  appointment  is  only 
temporary,  and  is  by  virtue  of  sec.  4  of  the  Supreme  Court  of  Judica- 
ture Act  1873  Amendment  Act,  1875,  38  &  39  Vict.  c.  77,  and  is  made 
with  the  object  of  keeping  three  divisions  of  the  Court  of  Appeal  to 
dispose  of  arrears.  The  admission  of  the  undermanning  of  the  King's 
Bench  is  shown  by  the  appointment  of  the  new  judge,  but  this  is 
apparently  nullified  by  the  removal  of  a  judge  to  the  Appeal  Court. 
The  whole  subject  of  King's  Bench  Division  arrears  and  the  lack  of  the 
necessary  number  of  judges  to  preserve  efficiency  and  ensure  dispatch 
of  business  are  believed  to  be  under  the  consideration  of  the  proper 
authorities,  and  it  is  expected  that  statutory  powers  will  be  sought  to 
appoint  at  least  two  new  judges  to  the  Division. 

King's  Counsel. — The  appointment  of  King's  Counsel,  or 
Queen's  Counsel,  as  the  case  may  be,  was  unknown  in  its  modern  sense 
before  the  seventeenth  century.  Before  that  time  the  only  King's 
Counsel  were  certain  Serjeants  at  law,  who  acted,  like  the  Attorney- 
General,  not  only  as  the  legal  advisers,  or  counsel,  of  the  sovereign,  but 
also  as  the  Crown  advocates,  Servientes  Regis  ad  legem.  They  were  thus 
in  reality,  not  nominally,  the  counsel  of  the  sovereign.  But  Sir  Francis 
Bacon,  for  reasons  not  very  creditable,  which  need  not  be  stated  here, 
prevailed  on  Queen  Elizabeth,  in  1604,  to  appoint  him  "  Queen's 
Counsel  Extraordinary,"  he  then  being  neither  serjeant-at-law  nor  a  law 
officer.  After  the  death  of  the  Queen  he  had  less  difficulty  in  obtaining 
letters  patent  from  James  i.,  making  him  "  one  of  our  counsel  learned  in 
the  law  "  to  hold  office  "  during  good  behaviour  "  and  "  at  the  pledge  and 
fee  of  £40  "  a  year,  payable  half-yearly  at  Michaelmas  and  Easter.  The 
next  appointment  was  that  of  Francis  North,  who  obtained  a  patent  as 
King's  Counsel  from  Charles  ii.  in  1668,  although  he  was  neither  a 
serjeant-at-law  nor  a  law  officer.     The  appointment  of  King's  Counsel 
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does  not  appear  to  have  been  conferred  on  other  members  of  the  bar  for 
a  long  time  after.  About  a  hundred  years  after  the  last-mentioned 
appointment  (1775),  there  were  only  fourteen  King's  Counsel ;  in  1789 
there  were  twenty ;  in  1810  there  were  thirty ;  in  1816  there  were 
twenty-two  ;  in  1832  there  were  forty-four ;  in  1850  there  were  twenty- 
eight  Queen's  Counsel ;  in  1882  there  were  two  hundred  ;  in  1898  there 
were  two  hundred  and  thirty-six ;  and,  in  the  present  year,  1907,  there 
appear  three  hundred  and  fifty-seven  names  in  the  current  Law  List. 
Between  the  office  of  King's  Counsel  or  Queen's  Counsel  and  that 
of  Attorney-General  or  Solicitor-General  there  is  in  principle  no 
difference.  They  are  both  precluded  from  acting  as  counsel  against  the 
Crown  or  the  Government  without  a  special  licence,  which,  however,  in 
the  case  of  a  King's  Counsel,  is  never  refused.  Formerly  the  cost  of  this 
licence  was  about  £9 ;  gradually  reduced  to  the  small  sum  of  10s. ;  the  fee 
was  finally  abolished  in  1886.  The  King's  Counsel  and  Queen's  Counsel 
always  received  the  same  yearly  stipend  (£40)  as  Sir  Francis  Bacon, 
until  the  latter  end  of  1831,  when,  by  the  action  of  Lord  Grey's  Govern- 
ment, it  was  discontinued.  A  barrister  vacated  his  seat,  if  a  member 
of  Parliament,  on  taking  the  appointment  of  King's  Counsel  or  Queen's 
Counsel  This  disability  caused  the  occasional  substitution  of  a  patent 
of  precedervce,  which  gives  equal  precedence  in  Court  to  its  holder  without 
subjecting  him  to  the  loss  of  a  seat  in  Parliament,  and  it  also  enables  the 
patentee  to  he  retained  in  causes  against  the  Crown  without  obtaining  a 
licence.  But  it  would  seem  that  since  the  alwlition  of  the  stipend,  a 
King's  Counsel  would  no  longer  forfeit  a  seat  in  Parliament  through 
being  created  a  King's  Counsel.  A  King's  Counsel  always  ranked 
before  a  ser  jeant  in  Court ;  but  with  this  difference,  that  while  a  ser  jeant 
retained  his  recognised  position  in  general  society,  a  King's  Counsel  has 
no  position  out  of  Court.  The  form  of  appointment  has  varied  from 
time  to  time.  Its  real  intent,  however,  viz.  that  of  giving  precedence 
in  Court  to  the  holder,  has  always  been  maintained.  At  present  the 
sovereign  constitutes,  ordains,  and  apjxjints  A.  B.  "  one  of  our  counsel 
learned  in  the  law,"  and  next  proceeds  to  grant  him  as  such  counsel 
"  place,  precedence,  and  pre-audience  next  after  C.  D.  in  our  Courts," 
and  "  full  power  and  sufficient  authority  to  perform,  do,  and  fulfil  all 
and  every  the  things  which  any  other  of  our  counsel  learned  in  the  law 
as  one  of  our  said  counsel  may  do  and  fulfil."  This  grant  is  during 
pleasure  only.  A  King's  Counsel  is  appointed  at  the  instance  of  the 
Lord  Chancellor,  who,  however,  firet  submits  the  name  in  an  autograph 
letter  to  His  Majesty,  who  also  signs  the  warrant  for  the  issue  of  the 
patent.  This  last-mentioned  document  is  under  the  Great  Seal.  By 
l.S  &  14  Vict.  c.  25  the  name  of  King's  Counsel,  or  of  a  barrister  having 
a  patent  of  precedence,  may  be  inserted  in  a  commission  of  assize.  The 
dignity  was  not  formerly  bestowed  on  any  member  of  the  bar  until  his 
career  had  been  marked  by  decided  professional  success ;  but  of  late 
years  a  custom  has  sprung  up  of  appointing  distinguished  legal  Civil 
servants,  not  in  practice  at  the  bar  (such  as  Sir  A.  Stephenson,  [Sir 
Kenelm  Digby  or  Sir  A.  Adrian),]  to  the  dignity.  It  is  rarely  conferred, 
in  any  event,  on  men  of  less  than  ten  or  twelve  years'  standing.  Lord 
Erskine,  however,  received  this  distinction  when  he  had  been  only 
five  years  at  the  bar. 

[In   appointing   King's   Counsel   regard   is  had  to  the  number  of 
counsel  already  in  active  practice  on  any  circuit.     A  "  junior  "  applying 
for   "  silk "  has  to  satisfy  the  Lord  Chancellor  that  he  is  in  such  a 
VOL.  VII.  39 
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position  that  he  will  be  able  to  support  the  dignity  of  King's  Counsel. 
It  is  usual  for  an  applicant  to  give  notice  to  all  the  members  of  his 
circuit  who  are  senior  to  him  at  the  bar  that  he  intends  applying.  By 
no  means  all  who  apply  are  appointed,  and  the  tendency  has  been 
during  recent  years  rather  to  restrict  than  increase  the  numbers. 

By  the  custom  and  etiquette  of  the  bar,  King's  Counsel  do  not  take 
certain  kinds  of  legal  work,  or  appear  alone  in  Court.  Drafting  and 
written  opinions  on  evidence  are  regarded  as  juniors'  work  only,  and 
if  the  King's  Counsel's  opinion  is  required,  it  should  be  by  way  of  con- 
sultation with  the  junior.  A  King's  Counsel  on  the  Chancery  side  never 
settles  pleadings.  A  King's  Counsel  cannot  hold  a  brief  on  the  hearing 
of  a  civil  cause  in  the  High  Court,  Court  of  Appeal,  or  House  of  Lords 
without  a  junior.  ISTor  is  the  County  Court  on  a  different  footing.  The 
seniority  of  a  King's  Counsel  at  the  bar  is  taken  from  the  date  of  his 
appointment  to  the  office.  It  is  the  practice  of  King's  Counsel  to  attach 
themselves  to  special  Courts  in  the  Chancery  Division,  the  object  being 
that  suitors  may  be  practically  certain  of  obtaining  the  counsel  they 
have  briefed.  King's  Counsel  not  attached  to  a  particular  Chancery 
Court  are  known  as  "special,"  i.e.  counsel  who  go  into  any  Chancery 
Court  on  the  payment  of  a  special  fee.] 

King's  Counsel  are  sworn  in  presence  of  the  Lord  Chancellor  by 
the  clerk  of  the  Crown.  The  oath,  which  is  rather  quaint,  is  as 
follows: — "I  do  declare  that  well  and  truly  I  will  serve  the  King  as 
one  of  his  counsel  learned  in  the  law,  and  truly  counsel  the  King  in 
his  matters  when  I  shall  be  called,  and  duly  and  truly  minister  the 
King's  matters  and  sue  the  King's  process  after  the  course  of  the  law 
and  after  my  cunning.  For  any  matter  against  the  King,  when  the 
King  is  party,  I  will  take  no  wage  nor  fee  of  any  man.  I  will  duly 
in  convenient  time  speed  such  matters  as  any  person  shall  have  to  do 
in  the  law  against  the  King  as  I  may  lawfully  do  without  long  delay, 
tracting,  or  tarrying  the  party  of  his  lawful  process  in  that  to  me 
belongeth.  I  will  be  attendant  to  the  King's  matters  when  I  be 
called  thereto.     So  help  me  God." 

The  Duchy  of  Lancaster  used  to  possess  its  own  Queen's  Counsel. 
They  were  called  within  the  bar  of  the  Common  Pleas  of  Lancaster 
by  the  senior  judge  on  circuit  (who  was  always  appointed  by  the 
Duchy  to  be  a  judge  of  its  Court  of  Common  Pleas),  but  they  appear 
to  have  received  no  patent.  A  case  occurred  [in  the  reign  of  Queen 
Victoria]  of  a  Queen's  Counsel  of  the  Duchy  requesting  the  judge  to 
reduce  him  once  again  to  the  "  stuff  gown."  This  was  acceded  to,  and 
the  silk  gown  of  the  retiring  Queen's  Counsel  formally  taken  off  him 
in  open  court  as  a  sign  of  his  return  to  the  rank  of  an  utter  barrister. 

In  Scotland  King's  Counsel  are  appointed  by  the  Crown  on  the 
recommendation  of  the  Secretary  for  Scotland,  in  Ireland  by  the  Lord- 
,  Lieutenant,  and  in  India  by  the  Viceroy.  In  Crown  colonies  {e.g. 
Straits  Settlements,  Hong  Kong,  Gibraltar,  etc.)  King's  Counsel  are 
appointed  by  the  Governor  after  reference  to  the  Secretary  of  State 
for  the  Colonies.  In  self-governing  colonies  (such  as  the  Cape  or 
New  Zealand)  the  appointment  is  by  the  Governor  direct  on  the  re- 
commendation of  the  responsible  ministers. 

[The  Governor-General  of  Canada  (and  not  the  provincial  Lieutenant- 
Governor)  has  the  right  to  appoint  King's  Counsel  for  all  Courts  in  the 
Dominion.  But  a  Provincial  Legislature  can  confer  on  the  Lieutenant- 
Governor  of  the  province  power  to  appoint  King's  Counsel  for  courts 
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within  the  province  because  it  can  determine  by  what  officers  the 
Crown,  or,  in  other  words,  the  Executive  Government  of  the  province 
is  to  be  represented  in  its  Courts  of  Law  or  elsewhere  {A.-G.  for  Dominion 
of  Canada  v.  A.-G.  far  Ontario,  [1898]  A.  C.  247).  Probably  the  above 
reasoning  applies  equally  to  the  respective  States  of  the  Australian 
Commonwealth ,] 

Kings's  Enemies. — This  phrase  in  a  bill  of  lading  means,  or 
at  all  events  includes,  the  enemies  of  the  Sovereign  of  the  person  who 
made  the  bill  of  lading  (Bttssell  v.  Niemann,  1864,  17  C.  B.  N.  S.  163). 
It  does  not  include  traitorous  subjects  (Holmes,  Common  Law,  177),  and 
probably  only  extends  to  States  recognised  as  at  war  with  the  Sovereign 
of  the  shipowner  (Carver,  Carriage  hy  Sea,  4th  ed.,  1905,  pp.  11,  81,  citing 
The  Teutonia,  1872,  L  R.  4  P.  C.  171 ;  and  The  HHnrich,  1871,  L.  R 
3  A.  &  E.  424 ;  Scrutton,  Charter- Parties  and  Bills  of  Lading,  4th  ed., 
1904,  art.  81,  citing  Spence  v.  CJuulunck,  1847,  10  Q.  B.  517). 

King's  Evidence. — See  Accompuce ;  Approver;  Informer. 

King's  Pleasure. — See  Asylums,  Vol.  I.  at  p.  610. 

King's  Printers. — At  common  law  the  Crown  has  the 
exclusive  right  of  printing  and  publishing  the  Bible,  Acts  of  Parlia- 
ment, Proclamations,  and  other  documents  of  a  public  nature.  The 
origin  of  this  right  is  explained  in  the  arguments  on  both  sides  in 
Donaldson  v.  Beckett,  1774,  2  Bro.  P.  C.  129;  1  E.  R  837:— 

"Prerogative  copies,  such  as  the  Bible  and  books  of  Divine  Service,  do 
not  apply  to  the  present  case ;  they  are  left  to  the  superintendence  of  the 
Crown,  as  the  head  and  Sovereign  of  the  State  upon  principles  of  public 
utility.  .  .  .  Acts  of  Parliament,  it  is  admitted,  are  the  work  of  the  Legis- 
lature, and  therefore  under  the  direction  of  the  Crown,  as  the  executive  part 
of  the  Constitution  : "  "  It  is  a  point  too  well  established  to  be  denied,  that 
at  common  law  the  sole  and  exclusive  right  of  multiplying  for  sale  the  copies 
of  Acts  of  Parliament,  Proclamations,  and  other  papers  of  a  public  nature, 
belongs  to  the  King  and  his  patentees ;  not  in  consequence  of  any  preroga- 
tive over  the  art  of  printing,  but  on  account  of  his  peculiar  interest  as  the 
executive  power  in  all  publications  and  acts  of  State  flowing  from  himself  or 
Parliament." 

And  see  Copinger  on  Copyright,  4th  ed.,  chap.  9;  Scrutton,  Copyright, 
4th  ed.,  p.  6 ;  Macgilliyray,  Laio  of  Copyright,  p.  59,  and  Appendix,  p. 
377,  for  Treasury  Minute  of  1887  as  to  the  copyright  in  Government 
publications. 

With  regard  to  the  Bible,  it  has  been  suggested  (see  Blackstone's 
Commentaries,  ii.  410)  that,  in  addition  to  the  duty  imposed  on  the  King 
as  head  of  the  Church  (see  Royal  Supremacy)  to  superintend  the  pub- 
lishing of  the  Bible,  he  had  a  proprietary  right  in  the  publication  of  the 
same,  arising  from  the  fact  that  the  translation  of  the  Bible  was  paid 
for  by  the  Crown ;  but  this  was  doubted  by  Viscount  Fitzgibbon  (Lord 
Chancellor  of  Ireland)  in  the  case  of  Grierson  v.  Jackson,  1794,  1  Ridg. 
L.  &  S.  304,  who  criticises  the  statement  quoted  from  Blackstone^ 
Commentaries.  These  exclusive  rights  were  conferred  by  letters  patent 
upon  the  King's  printer,  and,  in  respect  of  Bibles,  concurrently  on  the 
universities  of  Oxford  and  Cambridge.  For  a  recent  case^reported 
on  a  point  of  practice — of  action  by  the  universities  of  Oxford  and 
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Cambridge,  see  Universities  of  Oxford  and  Cambridge  v.  Gill,  [1899] 
1  Ch.  55.  See  also  In  re  The  Bed  Letter  New  Testament,  [1900] 
17  T.  L.  K.  1.  There  are  separate  patents  for  each  of  the  three 
kingdoms. 

It  seems  to  be  the  better  opinion  that  the  King  may  grant  to  particular 
persons  the  sole  use  of  some  particular  employments  (as  of  printing  the  Holy 
Scriptures  and  Law  Books)  whereof  an  unrestricted  liberty  might  be  of 
dangerous  consequence  (Hawk.,  P.C.,  bk.  i.  c.  79,  s.  6) ;  but  Lord  Fitzgibbon, 
in  the  case  above  cited,  seems  to  think  the  statement  in  Hawkins  too  wide, 
for  he  says :  "  I  can  well  conceive  that  the  King  should  have  the  power  to 
grant  a  patent  to  print  the  Statute  Books,  because  it  is  necessary  there  should 
be  a  responsibility  for  correct  printing,  and  because  the  copy  can  be  had  only 
from  the  Eolls  of  Parliament  which  are  within  the  authority  of  the  Crown> 
I  can  conceive  that  the  King,  as  head  of  the  Church,  may  say  that  there 
shall  be  but  one  man  who  shall  print  Bibles  and  books  of  Common  Prayer 
for  use  in  churches  and  other  particular  purposes,  and  that  none  other  shall  be  deemed 
correct  copies  for  such  purposes ;  but  I  cannot  conceive  that  the  King  has  any 
prerogative  to  grant  a  monopoly  as  to  Bibles  for  the  instruction  of  mankind 
in  revealed  religion." 

(1  Kidg.  L.  &  S.,  at  305). 

Equity  judges  have  always  shown  themselves  reluctant  to  interfere 
on  motion  unless  the  patent  has  been  established  at  law  (Baskctt  v. 
Cunningham,  1762,  2  Eden,  137;  28  E.  E.  848;  Anon.,  1682,  1  Vern. 
120;  23  E.  E.  857;  Grierson  v.  Jackson,  1794,  1  Eidg.  L.  &  S.  304;  and 
Grierson  v.  Byre,  1804,  9  Ves.  341 ;  32  E.  E.  634) ;  but  an  injunction 
has  sometimes  been  continued  until  the  trial,  where  there  was  a  doubt 
about  the  legal  rights  of  the  parties  ( Universities  of  Oxford  and  Cam- 
Jyridge  v.  Bichardso7i,  1802,  6  Ves.  689).  An  edition  of  the  statutes  with 
annotations  may  be  within  the  patent  of  the  King's  printer  if  the  notes- 
are  merely  collusive  (Baskett  v.  Cunningham,  1762,  2  Eden,  137 ;  28  E.  E. 
848).  Questions  have  sometimes  arisen  between  the  King's  printers  for 
the  three  kingdoms.  The  interlocutor  of  the  Court  of  Session  in  Baskett 
V.  Watson  (House  of  Lords,  January  16,  1717,  see  Universities  of  Oxford 
and  Cambridge  v.  Richardson,  1802,  6  Ves.  189;  31  E.  E.  1260)  waa 
varied  so  as  to  confine  the  right  of  the  King's  printer  to  print  and  sell 
Bibles  to  Scotland;  and  in  Baskett  v.  Parsons,  1718,  1719  (see  6  Ves. 
699),  the  decision  was  three  times  made  at  the  suit  of  the  King's  printer 
upon  books  that  he  had  the  sole  right  to  sell  in  England,  that  a  subject 
cannot  buy  under  the  authority  of  the  patent  for  Scotland  similar  books 
printed  there  for  the  purpose  of  introducing  them  into  England  for  the 
purpose  of  selling  them  there  (see  Copinger,  Copyright,  4th  ed.,  chap.  ix.).. 
As  to  the  printing  of  statutory  rules,  see  Eules  Publication  Act,  1893, 
56  &  57  Vict.  c.  66,  s.  3 ;  and  Ilbert,  Legislative  Methods  and  Forms,. 
pp.  360,  362. 

The  Controller  of  His  Majesty's  Stationery  Office  is  now  by  patent 
the  King's  printer  of  Acts  of  Parliament,  and  the  actual  printers  are 
mere  agents.  By  8  &  9  Vict.  c.  113,  s.  3,  all  copies  of  private  and  local 
and  personal  Acts  of  Parliament,  if  purporting  to  be  printed  by  the 
King's  printers,  shall  be  admitted  as  evidence  thereof,  by  all  Courts, 
judges,  justices,  and  others,  without  any  proof  being  given  that  such 
copies  were  so  printed ;  and  sec.  4  makes  provision  for  the  punishment, 
of  persons  printing  or  offering  in  evidence  private  Acts  which  falsely 
purport  to  have  been  printed  by  the  King's  printer.  An  Act  of  1882,, 
45  Vict.  c.  9,  makes  a  like  provision  as  to  documents  printed  by  authority^ 
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King's  Proctor  is  the  proctor  or  solicitor  representing  the 
Crown  in  the  Courts  of  Probate  and  Divorce.  In  petitions  for  dissolu- 
tion of  marriage,  or  for  declarations  of  nullity  of  marriage,  the  King's 
Proctor  may,  under  the  direction  of  the  Attorney-General,  and  by  leave 
of  the  Court,  intervene  in  the  suit  for  the  purpose  of  proving  collusion 
between  the  parties  (23  &  24  Vict.  c.  144,  s.  7;  36  &  37  Vict, 
c.  31). 

A  decree  nid  generally  becomes  absolute  after  the  expiration  of  six 
months,  and  the  King's  Proctor  must  therefore  intervene  within  that 
time.  But  in  Hamilton  v.  Hamilton,  1875,  33  L  T.  462,  where  the 
King's  Proctor  applied  for  a  postponement  on  affidavits  that  he  had  a 
case  for  intervention,  but  had  not  yet  been  able  to  take  the  directions  of 
the  Attorney-General,  the  Court  refused  to  make  a  decree  nisi  absolute, 
although  the  six  months  had  expired ;  and  the  same  course  was  adopted 
in  Palmer  v.  Palmar,  1865,  4  Sw.  &  Tr.  143. 

Sec.  7  of  the  M.  C.  Act,  1860,  confers  on  the  King's  Proctor  as  such 
the  power  to  intervene  in  the  case  of  coUiLsion  only ;  he  may,  however, 
as  one  of  the  public,  show  cause  against  a  decree  nisi  being  made 
absolute  (Masters  v.  Masters,  1864,  34  L.  J,  P.  &  M.  7 ;  Hunter  v.  Hunter, 
[1905]  P.  217).  There  appears  to  l)e  a  difference  in  cases  respecting  the 
time  when  he  ought  to  intervene,  officially  on  the  ground  of  collusion, 
and  privately  as  one  of  the  public  on  the  ground  of  material  facts  not 
brought  to  the  notice  of  the  Court.  In  Hiulson  v.  Hudson,  1875,  1  P.  D. 
68,  Sir  James  Hannen  says  on  this  point:  "If,  then,  the  information 
given  to  the  King's  Proctor  before  the  decree  nisi  does  not  give  rise  to  a 
suspicion  of  collusion,  but  only  brings  to  his  knowledge  matters  material 
to  the  due  decision  of  the  case,  he  is  not  entitled  to  take  any  step,  and 
the  direction  of  the  Attorney- Greneral  would  probably  be  that  he  should 
watch  the  case,  to  see  if  these  material  facts  are  brought  to  the  notice 
of  the  Court.  If  at  the  trial  they  should  be,  there  will  be  no  need  for 
the  King's  Proctor  to  do  anything  more,  for  he  would  not  be  entitled  to 
have  the  same  charges  tried  over  again,  unless  material  fiujts  were  not 
brought  to  the  notice  of  the  Court.  If,  however,  those  material  facts 
are  not  so  brought  to  the  notice  of  the  Court  by  the  parties,  he  will  then 
be  entitled  as  one  of  the  public,  but  still  acting  under  the  direction 
of  the  Attorney-General,  to  show  cause  against  the  decree  being  made 
absolute." 

The  King's  Proctor  may  intervene  to  show  cause  why  a  decree  ni«i 
should  not  be  made  absolute,  on  the  ground  that  the  charge  of  adultery 
on  which  it  was  granted  was  not  true,  and  he  is  at  liberty  to  adduce 
evidence  of  fresh  material  facts  for  that  purpose.  In  such  an  interven- 
tion it  is  sufficient  for  the  King's  Proctor  to  plead  that  the  decree  was 
obtained  contrary  to  the  justice  of  the  case  by  reason  of  material  facts 
not  having  been  brought  to  the  knowledge  of  the  Court  {Cra\t)ford  v. 
Crawford,  1886,  11  P.  B.  150;  Hunter  v.  Hunter,  1905,  P.  217). 

The  King's  Proctor  intervening  in  a  suit  under  sec.  7  of  the  M.  C. 
Act,  1860,  and  alleging  collusion,  is  at  liberty  in  the  same  plea  to  allege 
the  suppression  of  material  facts,  or  any  other  matters,  in  opposition  to 
the  decree  {Dering  v.  DeHng,  1868,  L.  R.  1  P.  &  D.  531).  If  the  King's 
Proctor  insists  on  it,  the  Court  will  not  allow  a  petition  to  be  dismissed 
without  his  costs  being  provided  for ;  but  if,  in  any  case,  he  chooses  to 
waive  his  claim  for  costs  the  Court  will  be  very  slow  to  question  the 
propriety  of  his  so  doing  {A.  v.  A.,  [1901]  P.  284). 
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King's  Regulations  and  Orders  for  the  Army 

and  Navy. — The  Crown  issues  regulations  and  orders  for  the 
government,  discipline,  and  general  economy  of  the  military  and  naval 
forces — regular,  reserve,  and  volunteer — under  the  sign  manual.  They 
carry  out  statutory  provisions  relating  to  those  forces,  or  they  supple- 
ment them,  and  they  have  validity  on  the  general  principle  that  the 
forces  are  under  the  command  of  the  Crown  under  statutory  regulation. 
If  idtra  vires  in  any  respect,  such,  e.g.  as  including  persons  not  subject 
to  military  law,  or  in  dealing  with  civil  rights  or  property,  the  law 
would  not  enforce  them  (see  Aemy).  "What  are  specially  known  as  the 
"King's  Eegulations  and  Orders  for  the  Army,"  are  issued  to  the 
army  by  the  Army  Council,  by  the  command  of  the  sovereign.  Koyal 
warrants,  issued  through  the  department  of  the  Secretary  of  State  for 
War,  provide  for  special  matters,  such  as  pay,  appointment,  promotion,  etc. 
In  the  navy  the  regulations  and  instructions  are  established  by 
Orders  in  Council,  countersigned  and  issued  by  the  Lords  of  the 
Admiralty,  who  also  make  regulations  for  the  marines  under  the  Army 
Act,  1881,  which  are  defined  as  King's  Regulations.  Under  the  Naval 
Forces  Act,  1903,  3  Edw.  vii.  c.  6,  the  Admiralty  may  also  make  regula- 
tions for  the  Royal  Naval  Volunteer  Reserve.  By  the  Reserve  Forces 
Act,  1882,  45  &  46  Vict.  c.  48,  s.  20,  extended  by  the  Reserve  Forces 
Act,  1906,  6  Edw.  vii.  c.  11,  s.  1  (2),  the  regulations  of  the  army  reserve 
and  the  militia  reserve  (see  Reserve  Forces)  are  made  by  order,  signified 
under  the  hand  of  a  Secretary  of  State,  i.e.  the  Secretary  of  State  for 
"War.  A  like  provision  for  the  militia  is  made  by  the  Militia  Act,  1882, 
45  &  46  Vict.  c.  49,  s.  4,  which  Act,  by  the  Militia  and  Yeomanry  Act, 
1901,  applies  generally  to  the  yeomanry.  Regulations  for  the  volunteers 
are  made  under  the  Volunteer  Act,  1863,  26  &  27  Vict.  c.  65,  s.  16,  by 
the  Secretary  of  State.  He  also  is  empowered  by  the  Army  Act,  1881, 
s.  93,  to  make  regulations  as  to  enlistment  of  soldiers  in  the  regular 
army.  Under  the  Regimental  Debts  Act,  1893,  56  Vict.  c.  5,  s.  13, 
regulations  are  to  be  made  by  warrant  under  the  royal  sign  manual. 
Sec.  4  of  the  Territorial  and  Reserve  Forces  Act,  1907,  empowers  the 
Army  Council  to  make  regulations  for  the  exercise  of  the  powers  of  the 
county  associations;  and  sec.  7  provides  that  the  King  or  the  Army 
Council  may  make  orders  with  respect  to  the  government  of  the 
territorial  force.  Proof  of  these  regulations  may  be  given  under  the 
Documentary  Evidence  Acts,  1868  and  1882,  31  &  32  Vict.  c.  37,  and 
45  &  46  Vict.  c.  9,  s.  1,  by  a  copy  of  the  Gazette,  the  Government 
printer's  printed  copy,  or  certified  copy  or  extract.  The  Secretary  of 
State  or  Under-Secretary  is  the  certifying  officer.  See  Army  ;  Militia  ; 
Navy;  Reserve  Forces;  Sovereign;  Territorial  Force;  Volun- 
teers; Yeomanry. 

King's  Remembrancer  (Queen's  Remembrancer). — For- 
merly an  officer  of  the  Exchequer,  now  of  the  Supreme  Court.  The 
office  is  one  of  great  antiquity,  the  holder  whereof  was  anciently  called 
Bemembrancer,  Memorator,  and  Bememorator  (see  Maddox's  Hist,  of  the 
Exchequer). 

There  were  at  one  time  three  Remembrancers  of  the  Exchequer, 
called  Clerks  of  the  Remembrance,  distinguished  under  the  titles  of 
King's  Remembrancer,  Lord  Treasurer's  Remembrancer,  and  the  Remem- 
brancer of  the  First  Fruits.  The  two  latter  have  ceased  to  exist,  the 
former  of  the  two  upon  merger  of  the  duties  with  those  of  the  King's 
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Eemembrancer  (3  &  4  Will.  iv.  c.  99,  s,  41),  the  latter  in  consequence 
of  the  diversion  of  the  fund  (1  Vict.  c.  20).  In  1859  the  Queen's 
Remembrancer  ceased  to  be  a  separate  officer,  and  was  thereafter 
required  to  be  a  Master  of  the  Court  of  Exchequer  (Queen's  Remem- 
brancers Act,  1859,  22  &  23  Vict.  c.  21,  s.  1). 

By  sec.  77  of  the  Jud.  Act,  1873,  the  Queen's  Remembrancer  was 
attached  to  the  Supreme  Court ;  by  sec.  6  of  the  Jud.  (Officers)  Act,  1879, 
he  was  transferred  to  the  central  office  of  the  Supreme  Court,  and  became, 
under  sec.  8,  a  Master  of  the  Supreme  Court.  On  the  occurrence  of  a 
vacancy,  the  office  is  to  be  filled  by  the  Senior  Master  of  the  Supreme 
Court  (s.  14  (3)). 

Formerly  there  were  considerable  duties  attaching  to  the  office. 
Certain  ceremonial  matters  as  to  the  nomination  of  Sheriffs  (50  &  51 
Vict.  c.  55,  8.  5 ;  and  see  Sheriff),  the  swearing  in  of  the  Lord  Mayor 
of  the  City  of  London,  the  trial  of  the  Pyx  (see  Assay),  and  the  acknow- 
ledgments of  homage  for  Crown  lands  (Queen's  Remembrancers  Act, 
1859,  s.  43)  are  some  of  the  functions  which  still  remain.  More  important 
duties,  however,  relate  to  proceedings  for  the  recovery  of  debts  and 
penalties  due  to  the  Crown,  for  the  recovery  of  land  by  information 
in  cases  of  intrusion,  and  the  recovery  of  legacy  and  succession  duties 
not  paid  (see  Second  lieport  of  the  Legal  Departments  Commission, 
July  1874,  p.  17). 

The  following  statutes  relate  to  the  duties  of  the  office : — 

(a)  3  &  4  Will.  IV.  c.  99,  as  to  accounting  for,  and  the  estreat  of,  fines, 
issues,  penalties,  and  recognisances. 

(&)  5  &  6  Vict.  c.  86,  s.  8,  as  to  the  return  of  writs. 

(c)  22  &  23  Vict.  c.  21  (Queen's  Remembrancers  Act,  1859),  and  the  Rules 
of  June  1860  made  under  the  Act  (6  H.  &  N.  1),  regulate  the  practice  on  the 
revenue  side. 

(d)  28  &  29  Vict.  c.  104  (The  Crown  Suits,  etc..  Act,  1865),  and  the  rules 
made  thereunder  (L.  R.  1  Ex.  389),  govern  the  practice  in  Crown  suits  and 
other  matters  on  the  revenue  side  of  the  Queen's  Bench  Division. 

The  practice  on  the  revenue  side  is  generally  excluded  from  the 
operation  of  the  Rules  of  the  Supreme  Court,  1883  (Order  68,  r.  1  (c)), 
but  some  few  of  the  rules  have  been  applied  provisionally,  so  far  as  they 
may  be  applicable  (r.  2). 

Appeals  were  fonnerly  heard  by  a  Divisional  Court  of  the  King's 
Bench  Division  (Order  59,  r.  1  (d)),  but  this  rule  was  annulled  by  rule  8 
of  July  1901,  and  now  revenue  appeals  are  heard  by  a  single  judge  of 
the  Division. 

Appeals  under  the  Licensing  Act,  1904,  relating  to  the  amount  of 
compensation  payable  on  non-renewal  of  licences  are  by  way  of  petition, 
and  are  filed  and  set  down  for  hearing  in  the  King's  Remembrancer's 
Department. 

Kleptomania. — A  form  of  monomania  manifesting  itself  in  a 
propensity  to  commit  theft.  The  defence  of  kleptomania  has  usually 
been  urged  in  the  case  of  persons  charged  with  larceny  whose  social 
circumstances  and  character  would  seem  to  preclude  the  idea  of  a 
felonious  intent.  Naturally  this  defence  is  regarded  with  grave  sus- 
picion both  by  the  Courts  and  by  writers  on  medical  jurisprudence. 
Dr.  Luff  {Forensic  Medicine  and  Toxicology,  vol.  iL  299)  says  that  if  the 
propensity  to  steal  is  due  to  an  insane  state  the  individual  will  show 
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evidence  of  mental  disease  apart  from  the  act  of  theft,  as  it  is  unlikely 
that  the  loss  of  the  highest  control  would  exclusively  manifest  itself  in 
acts  of  larceny.  In  M.  v.  Collins,  tried  at  the  London  County  Sessions 
on  April  29,  1895  (noted  in  Wood  Eenton  on  Lunacy,  p.  912),  the 
defendant,  a  dentist,  who  was  indicted  for  stealing  articles  at  his  club, 
was  acquitted  on  medical  evidence  that,  though  he  was  not  insane,  his 
mind  was  so  affected  as  to  remove  the  presumption  of  any  felonious 
intent.     See  also  Lunacy. 

Knight  ;  Knig^hthOOd. — The  dignity  of  knighthood  is  non- 
hereditary.  There  are  two  great  classes  which  have  existed  in  England 
ever  since  the  days  of  chivalry.  First,  the  State  Orders,  consisting 
of  (a)  Knights  Banneret  Royal ;  (b)  Knights  Banneret  of  the  secondary 
creation ;  (c)  Knights  of  the  Bath  (not  the  military  order  hereinafter 
mentioned) ;  (d)  Knights  known  as  Equites  Aurati ;  and  (e)  Knights 
Bachelor,  or  Bas  Chevaliers.  The  first  class  were  those  dubbed  by  the 
king  in  person  on  the  field  of  battle,  under  the  Eoyal  Standard.  The 
second  the  same,  except  that  it  was  not  by  the  king  in  person.  The 
former  would  take  precedence,  under  a  Royal  Ordinance  of  10  Jac.  i., 
immediately  after  judges  of  the  High  Court,  and  before  the  younger 
sons  of  viscounts  ;  the  latter  immediately  after  baronets.  Eor  the  third 
class,  see  article  Bath,  Okder  of  the. 

The  Equites  Aurati  were  the  great  body  of  the  ancient  order  of 
chivalry  ;  they  wore  golden  ornaments  and  spurs. 

By  the  Royal  Ordinance  above  referred  to,  all  baronets  and  their 
eldest  sons,  being  of  age,  are  privileged  to  present  themselves  for  this 
dignity ;  but  the  exercise  of  this  privilege  had  fallen  into  disuse. 

The  most  usual  form  of  knighthood  now  conferred  is  that  of  the 
Knight  Bachelor,  as  to  which  see  Bas  Chevaliers. 

The  Royal  Orders  are :  the  Order  of  the  Garter ;  the  Order  of  the 
Thistle  (Scottish) ;  the  Order  of  St.  Patrick  (Irish) ;  the  Military  Order 
of  the  Bath ;  the  Order  of  the  Guelphs  or  Hanover,  which  was  instituted 
in  1815  when  Hanover  was  erected  into  a  kingdom,  but  became  entirely 
foreign  on  the  accession  of  Her  late  Majesty  when  the  kingdoms  of 
England  and  Hanover  were  separated;  tlie  Order  of  St.  Michael  and 
St.  George ;  the  Order  of  the  Star  of  India ;  the  Order  of  the  Indian 
Empire ;  and  the  Royal  Victorian  Order,  constituted  by  Queen  Victoria 
in  1896.  As  to  each  of  these  Orders,  see  the  specific  articles  indicated 
below. 

All  these  State  Orders  take  rank  and  precedence  before  other 
knights,  except  knights  banneret,  both  of  the  first  and  secondary  creation, 
and  their  rank  and  precedence  amongst  themselves  is  in  the  order 
in  which  they  are  set  out  above ;  but  commoners  are  hardly  ever  created 
Knights  of  the  Garter,  the  Thistle,  or  St.  Patrick,  and  therefore  these 
knights  do  not  depend  on  their  knighthood  for  their  precedence  (see 
article  Precedence).  But  between  the  Knights  of  the  Garter  and 
the  Thistle  there  intervene  a  considerable  number  of  degrees  of 
precedence,  e.g.  all  between  Privy  Councillors  and  baronets,  including 
the  judges  of  the  High  Court. 

The  history  of  the  various  classes  of  knights  is  not  necessarily  con- 
nected with  the  feudal  system  of  land  tenure.  They  belong  much  more 
to  the  history  of  chivalry,  apart  from  land  holding.  But  the  holders 
of  land  by  knight  service  were  naturally  in  due  course  knighted  in  the 
chivalric  sense  of  the  word.     This  led,  when  both  systems  were  dying 
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out,  to  owners  of  lands  of  the  value  of  £40  per  annum  being  called 
upon  by  writ  to  receive  or  take  upon  them  the  order  of  knighthood ; 
otherwise  to  make  fine  for  discharge  of  the  obhgation.  This  was  one 
of  the  grievances  of  the  Long  Parliament;  and  by  the  16  Car.  i.  c.  20 
it  was  enacted  that  no  person  should  henceforth  be  compelled  to  take 
upon  him  the  order  or  dignity  of  knighthood. 

The  wife  of  any  knight  is  by  courtesy  allowed  to  bear  the  title 
"  Lady  "  immediately  before  her  married  surname. 

See  Bath,  Order  of  the;  Order  of  the  Garter;  Knights  of 
THE  Thistle  ;  Knights  of  St.  Patrick  ;  Order  of  the  Guelphs  or 
Hanover;  Knights  of  St.  Michael  and  St.  George;  Knights  of 
the  Star  of  India  ;  Knights  of  the  Indian  Empire  ;  Knights  Bachelor  ; 
VicTORLAN  Order. 

[Authorities. — Nicolas,  History  of  tlu  Orders  of  Knighthood  of  the 
British  Empire;  Burke's  Knightage;  Dod's  Peerage,  del 

Kn  ig^ht  Harbi  ngccr . — An  officer  of  the  sovereign's  household 
whose  duty  in  old  times  was  to  ride  a  day's  journey  in  advance  of  the 
court  when  travelling  to  provide  lodgings  and  other  accommodation. 
The  office  was  abolished  in  1846. 

[Avthority. — Notes  and  Queries,  7th  ser.  xii  p.  477.] 

Knig^ht  Marshal.— An  officer  of  the  Court  of  the  Marshalsea 
iq.v.),  the  Court  of  the  household  of  the  King,  in  which  pleas  of  all 
trespasses  committed  within  the  King's  house  and  verge  of  the  Court 
were  held ;  and  where  also  all  contracts  and  debts,  where  one  of  the 
parties  was  a  member  of  the  household,  were  cognisable.  It  has  ceased 
to  exist ;  its  jurisdiction  (after  being  merged  in  that  of  the  Palace  Court 
by  Charles  i.)  having  been  finally  abolished  by  the  County  Courts  Act, 
1849,  12  &  13  Vict.  c.  101,  s.  13.    See  Court  of  the  Marshalsea. 

[Auth<yrity.—Qa£&  of  The  Marshalsea,  1613,  10  Co.  Rep.  686.] 

Knights  Bachelor  {Bas  Chevaliers),  Knightage,  or 

Knighthood. — Knights  bachelor  were  the  lowest  class  of  knights 
in  the  system  of  chivalry,  of  which  five  orders  were  enumerated  as  State 
Orders  (Burke,  Knightage,  p.  1).  Bachelor  is  said,  somewhat  doubtfully, 
to  be  a  corruption  of  the  words  has  chevaliers.  Knights  bachelor  are 
to  be  distinguished  from  the  knights  of  the  Royal  Orders,  as  the  Garter, 
Thistle,  etc. ;  and  especially  from  the  knights  Banneret  {q.v.),  the  only 
other  existing  State  Order.  Knighthood  in  the  system  of  chivalry  was 
distinct  from  feudalism,  and  was  and  is  based  upon  personal  and  non- 
hereditary  distinctions.  Knights  bachelor,  commonly  and  distinctively 
known  as  the  knightage,  although  no  longer  fonning  merely  a  military 
Order,  still  retains  that  characteristic  feature. 

The  ancient  title  of  "  Sir  "  is  the  proper  appellation  of  knights 
bachelor,  and  their  degree  is  conferred  upon  them  by  "  dubbing,"  or  the 
accolade,  personally  performed  by  the  sovereign,  or  by  those  acting 
under  his  authority ;  unless  it  is  conferred  by  patent  in  their  absence 
from  the  country. 

Except  the  Lord  Lieutenant  of  Ireland,  to  whom  the  right  belongs 
by  custom,  no  subject  has  now  the  power  of  conferring  kniglithood. 
The  King  may  commission  one  of  his  viceroys  to  perform  the  ceremony 
of  "  dubbing  "  a  knight. 

If  recorded  in  the  College  of  Arms  (see  Armorial  Bearings),  the 
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knighthood  is  gazetted,  and  precedence  amongst  the  knights  is  regu- 
lated by  the  date  of  the  gazetting.  By  patents,  and  ordinances,  and 
Acts  of  Parliament,  knights  bachelor  have  been  placed  in  rank  below 
baronets  and  the  other  Orders  of  knighthood.  The  knights  of  the 
Eoyal  Orders  are  made  knights  bachelor  before  the  insignia  of  their 
Orders  are  conferred  upon  them.  The  knights  bachelor  themselves 
possess  no  insignia. 

The  wife  of  a  knight  bachelor  is  by  courtesy  allowed  to  bear  the 
title  "  Lady  "  immediately  before  her  married  surname. 

By  the  Statute  16  Car.  i.  c.  20,  the  obligation  of  all  persons  possess- 
ing a  knight's  fee,  then  reckoned  at  £40  per  annum,  to  receive 
knighthood,  was  abolished. 

Knights  Banneret. — See  Banneret. 

Knig'ht  Service. — This  was  the  most  honourable  species 
of  lay  tenure  in  mediteval  times.  For  each  knight's  fee  {q.v.)  the 
military  service  of  one  knight  or  fully  armed  horseman  was  due  to 
the  King  by  all  his  tenants  in  capite.  In  course  of  time  this  military 
tenure  was  extended  to  the  tenants  of  mesne  lords,  but  in  their  case 
the  obligation  of  performing  military  service  seems  to  have  been  gradu- 
ally commuted  for  a  money  payment  called  scutage  or  escuage.  In 
still  later  times  these  obligations  became  obsolete,  but  the  burdensome 
incidents  of  relief,  wardship,  marriage,  aids,  etc.,  remained  till  abolished 
by  12  Car.  ii.  c.  24,  which  converted  all  lay  tenures  (except  copyhold 
tenure  and  the  honorary  services  of  grand  serjeanty)  into  free  and 
common  socage  (see  Williams,  Heal  Property,  20th  ed.,  pp.  13,  46-49, 
54,  and  title  Tenures). 

Knight's  Fee. — A  piece  of  land  held  by  the  tenure  of  knight's 
service  {q.v.).  It  did  not  contain  any  certain  number  of  acres,  but  is 
believed  to  have  represented  land  of  about  the  annual  value  of  £20. 
"The  word  'knight's  fee'  is  a  compound  word  and  may  comprehend 
many  things.  And  therefore  by  the  grant  of  this  may  pass  land, 
meadow  and  pasture,  as  parcel  of  it.  And  sometimes  by  this  doth  pass 
so  much  land  as  to  make  a  knight's  fee ;  and  some  say  it  doth  contain 
eight  hides  of  land.  And  it  seems  also  that  a  manor  may  pass  by  this 
name,  if  it  be  usually  called  so  "  (Shep.  Touch.  92,  93). 

Knights  of  St.  lYIichael  and  St.  George.— This 

Order  of  knights,  known  as  The  Most  Distinguished  Order  of  St.  Michael 
and  St.  George,  was  instituted  in  1818  for  natives  of  the  United  States 
of  the  Ionian  Islands,  which  then  belonged  to  the  English  Crown,  and 
of  the  Island  of  Malta  and  its  Dependencies,  and  for  such  other  British 
subjects  as  might  hold  high  and  confidential  situations  in  the  Mediter- 
ranean, or  in  the  employment  of  the  Ionian  States.  The  Ionian  States 
were  ceded  to  Greece  in  1863,  and  the  Order  was  then  completely 
reconstituted  in  1868.  The  persons  admissible  into  the  Order  were  to 
be  natural  born  or  naturalised  British  subjects  who  had  held  office  in, 
or  rendered  services  in  relation  to,  the  colonies.  It  consisted  of  the 
Sovereign,  a  Grand  Master,  twenty-five  Knights  Grand  Cross  (G.C.M.G.); 
one  hundred  and  twenty  Knights  Commander  (K.C.M.G.),  and  two 
hundred  Companions  (C.M.G,),  with  power  to  appoint  extra  and 
honorary  members.     Several  changes  subsequently  were  made,  until  in 
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1879  the  services  which  might  be  rewarded  by  admission  were  extended 
to  foreign  affairs,  and  the  numbers  were  increased  to  fifty  Knights 
Grand  Cross,  one  hundred  and  fifty  Knights  Commander,  and  two 
hundred  and  sixty  Companions,  exclusive  of  extra  and  honorary  mem- 
bers who  might  be  appointed.  In  1886  the  numbers  were  increased 
by  eight  Knights  Commander  and  nine  Companions,  who  subsequently 
became  ordinary  members ;  and  the  Order  now  stands  increased  to  that 
extent. 

The  officers  of  the  Order  are :  Prelate ;  Chancellor ;  Secretary ;  King 
of  Arms ;  Registrar ;  Officer  of  Arms.  The  rank  and  precedency  of  the 
Order  is  immediately  after  the  Order  of  the  Star  of  India  (vide  infra). 
Thus  Knights  Grand  Cross  after  Knights  Grand  Commander  of  India, 
and  so  on. 

[AiUhorities. — Statutes  of  the  Order,  December  4,  1868;  London 
Gazette,  July  1,  1869,  May  30,  1877,  May  24,  1879,  June  28,  1886, 
March  21,  1887;  Burke's  Peerage,  etc.;  Dod's  Peerage,  etc.;  Book  of 
Dignities.'] 

Knights  of  St.  Patrick. — This  Order  was  instituted  in 
1783.  Originally  it  consisted  of  the  sovereign,  the  Grand  Master,  who 
is  Lord  Lieutenant  of  Ireland  for  the  time  being,  and  fifteen  knights, 
but  in  1833  the  number  was  permanently  fixed  at  twenty-two  knighta. 
The  officers  of  the  Order  are  the  Chancellor,  who  is  the  Chief  Secretary 
for  Ireland,  to  whom  it  was  transferred  in  1884  from  the  Archbishops 
of  Dublin;  Registrar  and  Ulster  King  of  Arms;  Secretary;  Genea- 
logist ;  Usher  of  the  Black  Rod ;  and  Athlone  Pursuivant.  For  a 
description  of  the  insignia  of  the  Order,  see  Burke's  Peerage,  Baronetage, 
ami  Knightage.  The  Order  has  never  been  conferred  on  a  commoner. 
In  Ireland  the  precedence  is  immediately  after  the  eldest  sons  of  barons ; 
but  not  in  England,  as  in  that  case  the  knights  would  have  precedence 
over  Knights  of  the  Garter,  except  when  no  knight  has  precedence  over 
baronets,  who  follow  next  after  the  eldest  sons  of  barons.  Apparently 
their  precedence  in  the  knighthood  of  the  United  Kingdom  is  immedi- 
ately after  the  Knights  of  the  Thistle  (q.v.),  and  immediately  before 
Knights  Grand  Cross  of  the  Bath  (q.v.).  Knights  of  St.  Patrick  are 
known  by  the  addition  of  the  letters  K.P.  after  their  titles.  See 
Knighthood. 

[Authorities. — Burke's  Peerage  ;  Dod's  Peerage,  etc.] 

Knig^hts  of  the  Bath. — See  Bath,  Order  of  the. 

Knights  of  the  Chamber. — Such  knights  bachelor  (^.r.) 
as  are  created  in  time  of  peace  in  the  sovereign's  chamber,  and  not  in 
the  field.  They  are  so  called  in  the  Parliament  Rolls  of  the  time  of 
Edward  in. 

See  Knight;  Knighthood;  Knights  Banneret. 

Knig^hts  of  the  Garter. — See  Order  of  the  Garter. 
Knights  of  the  Order  of  the  Indian  Empire. 

— This  Indian  Order  was  established  in  1878  for  rewarding  services 
rendered  to  Her  Majesty  and  the  Indian  Empire,  and  to  commemorate 
the  adoption  of  the  title  of  Empress  of  India.  Originally  it  consisted 
of  the  Sovereign,  the  Grand  Master,  and  Companions ;  no  knights  being 
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created;  but  in  1886  letters  patent  altered  the  constitution,  so  that 
fifty  Knights  Commander  were  to  be  appointed.  In  1887  there  was 
a  further  alteration,  and  the  Order  now  consists  of  the  Sovereign,  the 
Grand  Master,  who  is  the  Viceroy  of  India  for  the  time  being,  twenty- 
five  Knights  Grand  Commander  (G.C.I.E.),  fifty  Knights  Commander 
(K.C.I.E.),  and  Companions  (C.I.E.),  not  limited  in  number,  with  power 
to  the  Sovereign  to  appoint  any  prince  of  the  blood  royal  being  descend- 
ants of  George  i.  as  extra  Knights  Grand  Commander. 

The  officers  are  Registrar  and  Secretary ;  the  style  is  "  The  Most 
Eminent  Order  of  the  Indian  Empire."  The  members  of  the  several 
grades  of  the  Order  rank  next  to,  and  immediately  after,  the  corre- 
sponding classes  of  St.  Michael  and  St.  George  (vide  supra). 

[Authorities. — Royal  Warrant,  December  31,  1877;  Letters  Patent, 
London  Gazette,  February  15, 1887,  and  June  21,  1887;  Burke's  Peerage  ; 
Dod's  Peerage ;  Book  of  Dignities.'] 

Knights  of  the  Star  of  India.— This  Indian  Order 
of  knighthood  was  instituted  in  1861.  It  consists  now  of  the  Sovereign, 
the  Grand  Master,  who  is  the  Viceroy  and  Governor-General  of  India 
for  the  time  being,  thirty  Knights  Grand  Commander  (G.C.S.I.),  seventy- 
two  Knights  Commander  (K.C.S.I.),  and  one  hundred  and  forty-four 
Companions  (C.S.I.) ;  and  there  is  power  to  appoint  extra  and  honorary 
members.  The  statutes  enable  the  Sovereign  to  confer  the  dignity  of 
Knight  Grand  Commander  upon  princes  and  chiefs  of  India  who  have 
entitled  themselves  to  the  Royal  favour,  and  upon  such  British  subjects  as 
have  by  important  and  loyal  services  rendered  by  them  to  the  Indian 
Empire  merited  the  Royal  favour,  and  to  confer  the  dignity  of  Knight 
Commander  and  Companion  upon  persons  who  by  their  conduct  or 
services  in  the  Indian  Empire  have  merited  the  Royal  favour. 

The  officers  of  the  Order  are  a  Registrar  and  a  Secretary.  It  is 
styled  "  The  Most  Exalted  Order  of  the  Star  of  India."  The  precedence 
of  the  Order  is  immediately  before  that  of  the  Order  of  St.  Michael  and 
St.  George  {vide  supra). 

[Authorities. — Statutes  of  the  Order,  1866 ;  London  Gazette,  May  25, 
1875  and  1876;  Burke's  Peerage,  etc.;  Dod's  Peerage,  etc.;  Book  of 
Dignities,  p.  800.] 

Knights  of  the  Thistle  or  of  St.  Andrew.— This 

is  a  Scottish  Order  of  knighthood,  whose  members  rank  next  below 
knights  banneret  of  the  secondary  creation  in  the  table  of  general 
Precedence  (q.v.);  but  as  only  Scottish  noblemen  of  the  highest  rank 
are  made  knights  of  this  Order,  the  knights  take  precedence  otherwise 
than  according  to  their  knighthood;  but  as  between  the  Orders  of 
knights  themselves,  the  members  of  this  Order  rank  next  to  the 
Garter. 

The  Order  was  founded  probably  in  1500,  though  its  evidently 
legendary  account  places  it  in  the  eighth  century.  During  the  reign 
of  Mary  Stuart  it  became  nearly  extinguished;  but  in  1687  James  vii. 
of  Scotland  (James  il.  of  England)  issued  his  warrant  for  letters  patent 
for  reviving  and  renewing  it.  During  the  reign  of  William  and  Mary 
it  became  dormant;  was  revived  in  1703  by  Statutes  and  Orders  of 
Queen  Anne  still  in  force,  as  modified  by  those  of  George  iii.  in  1715 
and  George  iv.  in  1827.  The  sovereign  is  the  head  of  the  Order,  and 
there  are  now  sixteen  knights,  though  the  original  number  was  twelve ; 
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and  extra  knights  may  be  from  time  to  time  admitted  by  special  statute. 
The  Statutes  and  Orders  above  mentioned,  detailing  the  ceremonies, 
insignia,  dress,  etc.,  are  to  be  found  in  Burke's  KnigJiiage  of  Great 
Britain  and  Ireland. 

The  officers  of  the  Order  are :  a  Dean  ;  a  King  of  Arms,  who  is  Lyon 
King  of  Arms,  the  chief  heraldic  official  for  Scotland ;  a  Secretary ;  and 
Gentleman  Usher  of  the  Green  Kod.  The  chapel  of  the  Order  is  tlie 
Palace  of  Holyrood. 

Knights  of  the  Thistle  are  known  by  the  addition  of  the  letters  K.T. 
after  their  titles. 

{^AviJiorities. — Burke's  Knightage  ;  Dod's  Peerage  ;  Book  of  Dignities.^ 

Knock-out  Sales.— See  Auction. 

Knowledg^e. — See  Guilty  Mind,  Guilty  Knowledge,  Guilty 
Intent  ;  Notice  ;  Not  to  my  Knowledge. 

Known  Channel. — See  Defined  and  Known  Channel 


Label. — A  narrow  slip  of  paper,  parchment,  or  ribbon  attached 
to  a  deed  to  contain  the  appended  seal. 

In  heraldry  a  label  is  a  narrow  horizontal  bar  or  strip  placed  across 
the  upper  part  of  the  shield,  with  pendants  or  points  used  as  marks  of 
cadency.  In  modern  practice  a  label  with  three  points  depending  marks 
the  coat  of  the  eldest  son  during  the  lifetime  of  his  father ;  one  with  five 
points,  that  of  the  heir-presumptive  of  his  grandfather  living ;  and  so 
on.    See  also  Adulteration  ;  Trade  Marks. 

Labour  Bureaux. — The  Labour  Bureaux  (London)  Act, 
1902,  made  it  lawful  for  the  council  of  any  metropolitan  borough  to 
establish  and  maintain  a  labour  bureau  (s.  1),  and  any  expenses  incurred 
in  establishment  and  maintenance  are  payable  out  of  the  general  rate 
(s.  2).  The  term  "  labour  bureau  "  is  defined  by  the  Act  as  "  an  office  or 
place  used  for  the  purpose  of  supplying  information,  either  by  the  keep- 
ing of  registers  and  otherwise,  respecting  employers  who  desire  to  engage 
workpeople  and  workpeople  who  seek  engagement  or  employment" 
(s.  3).  The  above  Act  referred  to  London  only,  and  the  general  law  did 
not  authorise  any  expenditure  by  local  authorities  outside  London.  In 
1905  an  Act  dealing  with  unemployed  workmen  (Unemployed  Workmen 
Act,  1905,  5  Ed.  Vli.,  c.  18)  was  passed,  which  provided  for  the  establish- 
ment of  "distress  committees"  in  all  the  London  municipal  boroughs 
and  in  the  large  provincial  boroughs  and  urban  districts.  There  was 
also  established  a  central  body  for  the  whole  of  the  administrative 
county  of  London.  These  committees  are  to  erect  labour  exchanges  and 
establish  employment  registers,  and  generally  to  perform  the  functions 
of  labour  bureaux.  The  order  of  the  Local  Government  Board  estab- 
lishing "distress  committees"  outside  London  is  to  be  made  only  for 
those  boroughs  or  urban  districts  the  population  of  which  at  the  last 
census  exceeded  fifty  thousand  (Unemployed  Workmen  Act,  1905,  s.  2), 
but  any  borough  or  urban  district  with  a  population  of  less  than  fifty 
thousand  but  more  than  ten  thousand  may  by  its  council  apply  to  the 
Local  Government  Board  for  authority  to  establish  a  Distress  Com- 
mittee, but  the  granting  of  such  application  is  entirely  in  the  discretion 
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of  the  Board  {ibid.,  s.  2).  A  number  of  orders  have  been  issued  by  the 
Local  Government  Board  with  respect  to  the  Act.  See  Unemployed 
Workmen.  As  to  the  working  of  labour  bureaux,  see  Pari.  Pap.  [86] 
of  1906,  Local  Government  Board. 

Labourer. — "A  carpenter  or  a  bailiff  or  a  parish  clerk  is  not 
called  a  labourer.  A  '  labourer '  is  a  man  who  digs  and  does  other  work 
of  that  kind  with  his  hands "  ( per  Brett,  M.E.,  in  Morgan  v.  London 
General  Omnibus  Co.,  1884,  53  L.  J.  Q.  B.  352,  353).  For  other  cases  in 
which  the  expression  "  person  otherwise  engaged  in  manual  labour  "  in 
the  Employers  and  Workmen's  Act,  1875,  38  &  39  Vict.  c.  90,  s.  10,  has 
been  construed,  see  Employers  and  Workmen,  Vol.  V.  p.  206,  and 
Smith  V.  Associated  Omnibus  Co.,  [1907]  1  K.  B.  916,  where  it  was  held 
that  the  driver  of  a  motor  omnibus  was  "  engaged  in  manual  labour " 
within  the  meaning  of  the  Act,  and  was  therefore  entitled  to  the  benefit 
of  the  Employers'  Liability  Act,  1880,  43  &  44  Vict.  c.  42. 

A  man  in  possession  was  held  not  to  be  a  labourer  within  20  Geo.  IL 
c.  19  (Branwell  v.  Penneck,  1827,  7  Barn.  &  Cress.  536).  Artificers, 
handicraftsmen,  miners,  etc.,  do  not  properly  fall  under  the  denomination 
of  labourers,  "  there  being,  as  I  take  it,  a  known  distinction  between  a 
journeyman  in  any  art,  trade,  or  mystery,  or  other  workmen  employed 
in  the  different  branches  of  it,  and  a '  labourer ' "  (  per  Lord  EUenborough, 
C.J.,  in  Lawther  v.  Uarl  of  Radnor,  1806,  8  East,  113,  124). 

A  farmer,  although  personally  performing  manual  work  on  his  farm, 
is  not  a  "  labourer  "  within  the  Sunday  Observance  Act,  1677,  s.  1  {R.y. 
Silvester,  1864,  33  L.  J.  M.  C.  79),  and  it  seems  doubtful  whether  an 
agricultural  labourer  comes  within  the  term  as  employed  in  the  Act 
{ibid.). 

An  agreement  for  the  hire  of  any  labourer,  artificer,  manufacturer, 
or  menial  servant  is  exempt  from  stamp  duty.  Firemen  and  stokers 
employed  on  board  a  ship  are  "  labourers  "  within  the  meaning  of  this 
exemption,  and  so  also,  apparently,  are  stokers  hired  to  work  an  engine, 
stationary  or  moveable,  on  land  (  Wilson  v.  Zulueta,  1849,  14  Q.  B.  405). 
A  farm  bailiff  hired  to  work  glebe  lands  at  a  yearly  salary  and  share 
of  profits  was  held  to  be  a  "labourer"  within  the  same  exemption 
{R  V.  Worthy,  1851,  21  L.  J.  M.  C.  44). 

Labourers,  Statute  of. — The  great  mortality  caused  by 
the  pestilence,  the  "Black  Death,"  which  swept  over  England  in  1349, 
produced,  as  one  of  its  effects,  so  great  an  increase  in  the  price  of  labour 
that  Parliament  passed  this  statute  fixing  the  wages  which  the  various 
classes  of  labourers  and  workmen  should  receive,  and  providing  that 
those  who  refused  to  serve  on  the  terms  mentioned  should  be  punished 
with  imprisonment.  This  statute  was  repeatedly  re-enacted,  but,  after 
being  long  obsolete,  was  repealed  by  the  Statute  Law  Eevision  Act, 
1863. 

Labouring  Classes. — The  Metropolitan  Police  Act,  1886, 
which  enables  the  Eeceiver  of  the  Metropolitan  Police  District  to  acquire 
land  for  the  purpose  of  providing  police  stations,  etc.,  prohibits  (s.  5)  the 
purchase  of  houses  (if  exceeding  a  certain  number)  occupied  either  wholly 
or  partially  by  "  persons  belonging  to  the  labouring  classes,"  unless  and 
until  a  scheme  has  been  prepared  and  duly  sanctioned  for  the  re-housing 
of  those  to  be  displaced.     "  Persons  belonging  to  the  labouring  classes  " 
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are  defined  (s.  5,  subs.  7)  as  including  "  mechanics,  artizans,  labourers, 
and  others  working  for  wages,  hawkere,  costermongers,  persons  not 
working  for  wages  but  working  at  some  trade  or  handicraft,  without 
employing  others,  except  members  of  their  own  family,  and  persons, 
other  than  domestic  servants,  whose  income  does  not  exceed  an  average 
of  thirty  shillings  a  week,  and  the  families  of  any  such  persons  who 
may  be  residing  with  them."  (See  also  Standing  Orders  of  the  House 
of  Commons,  183a.)  See  also  ARTISA^'S;  Housing  of  the  Working 
Classes. 

Labuan. — See  Straits  Settlements. 

Lace. — By  the  Carriers  Act,  1830,  s.  1,  a  common  carrier  by  land 
is  not  liable  for  the  loss  of  or  injury  to  certain  goods,  among  others,  lace, 
which  are  above  the  value  of  £10,  unless  at  the  time  of  their  delivery  to 
such  carrier  their  nature  and  value  are  declared,  and,  if  demanded,  an 
increased  charge  paid  in  respect  of  their  carriage.  The  term  "lace" 
there  used  does  not  include  machine-made  lace  (Carriers  Act  Amend- 
ment Act,  1865,  s.  1).  Where  a  lace  corporal,  intended  for  use  in  the 
Holy  Communion,  was  inserted  in  a  gilt  frame  for  the  purpose  of  being 
exhibited  at  an  exhibition,  and,  having  been  sent  by  rail,  was  lost  in 
transit,  it  was  held  that  the  railway  company,  although  not  liable  for  the 
lace  (its  value  not  having  been  declared),  were  liable  for  the  loss  of 
the  gilt  frame,  which  was  held  to  be  distinct  from,  and  not  accessory  to, 
the  lace,  as  well  as  for  the  loss  of  the  packing  case  {Treadwin  v.  Oreat 
Eastern  Ely.  Co.,  1868,  L.  R.  3  C.  P.  308). 

Laches. — See  Acquiescence. 

Lady. — The  wives  of  all  peers  bear  the  title  of  lady,  corresponding 
and  prefixed  to  the  titles  of  their  husbands.  The  daughters  also  of  all 
peers  of  the  rank  of  earl,  marquis,  or  duke  bear  the  courtesy  title  of  lady 
prefixed  to  their  Christian  names  and  surnames.  Wives  of  baronets  and 
of  all  classes  of  knights  are  addressed  by  the  same  courtesy  title ;  but, 
strictly  speaking,  lady  is  correlative  with  lord  (q.v.),  and  indicates  all 
those  women  of  the  families  of  peers  who,  or  whose  sons,  bear  the  title 
of  lord.  The  wives  of  all  the  sons  of  dukes  and  marquises,  and  of  the 
eldest  sons  of  earls,  also  bear  the  courtesy  title  of  lady  prefixed  to  the 
Christian  name  and  surname  of  their  husbands ;  but  not  the  wives' of 
younger  children  of  earls,  who  only  bear  the  courtesy  title  of  honourable 
Iq.v.). 

The  only  exception  to  this  dependence  of  the  title  of  the  woman  on 
the  father  or  husband  is  in  the  case  of  a  peeress  in  her  own  right.  The 
title  lady  would  then  belong  to  her  independently. 

[^Authorities. — Burke's  Feerage,  etc.  ;  Dod's  Peerage.] 

Lady  Court. — The  Court  of  a  lady  of  a  manor  (Wharton,  Law 
Lexicon). 

Lady  Day. — The  25th  of  March,  being  the  Feast  of  the  Annun- 
ciation of  the  Blessed  Virgin  Mary.  It  is  a  quarter-day  in  England  and 
Ireland. 

Lag^OS. — See  Southern  Nigeria. 
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Laity  (Aaos  =  the  people  at  large). — The  word  "laity"  is  opposed 
to  "  clergy,"  and  signifies  the  community  of  the  faithful  not  specially 
dedicated  to  the  ministry,  who  having  been  received  into  the  Church  are 
entitled,  unless  excommunicated,  to  the  benefit  of  her  ministrations  and 
sacraments.  Apart  from  this  division,  certain  laymen  are  in  a  certain 
sense  ecclesiastics  as  holding  an  official  position  in  some  way  connected 
with  the  Church.  The  Sovereign  is  a  persona  mixta,  as  he  partakes 
of  the  spiritual  as  well  as  of  the  ecclesiastical  lay  character.  (For  a 
definition,  by  Sir  William  Anson,  of  the  position  of  the  Sovereign,  see 
under  Chukch  of  England,  ante,  Vol.  III.  p.  59.)  A  layman  as  such 
is  incapable  "of  tithes  in  pernancy,"  for  tithes  are  in  their  nature 
spiritual,  as  "  belonging  to  the  Lord ; "  but  a  layman  may  hold  tithes  if 
he  can  produce  some  evidence  of  a  title  originally  derived  from  an 
ecclesiastical  corporation,  as  when  he  is  in  possession  of  the  tithes  of 
a  dissolved  monastery. 

As  to  discipline  over  the  laity,  see  Discipline  (Ecclesiastical). 

\_Authorities. — Phillimore,  Ecd.  Law,  2nd  ed. ;  Engle  on  Tithes.] 

Lake. — A  term  generally  applied  to  an  expanse  of  fresh  water 
entirely  surrounded  by  land,  or  practically  so;  but  there  is  nothing 
to  distinguish  in  its  legal  character  the  salt-water  Caspian  or  Dead  Sea 
from  the  fresh-water  lakes  of  North  America. 

"  The  great  inland  lakes  and  their  navigable  outlets,"  says  an  American 
writer,  "  are  considered  as  subject  to  the  same  rule  as  inland  seas  (q.v.). 
Where  inclosed  within  the  limits  of  a  single  State,  they  are  regarded  as 
belonging  to  the  territory  of  that  State ;  but  if  different  nations  occupy 
their  borders,  the  rule  of  mare  clausum  (q.v.)  cannot  be  applied  to  the 
navigation  and  use  of  their  waters "  (Halleck's  International  Law,  ed. 
Sherston  Baker,  London,  1893,  vol.  i.  p.  170). 

The  Crown  has  no  de  jure  right  to  the  soil  or  fisheries  of  an  inland 
lake  {BristoioY.  Cormican,  1878,  3  App.  Cas.  641).  The  ownership  of  the 
soil  is  in  the  riparian  owner  in  the  same  way  as  the  soil  of  a  fresh- 
water river ;  although  whether  the  rule  that  each  adjoining  proprietor, 
where  there  are  several,  is  entitled  in  the  case  of  large  lakes  ad  medium 
filum  aquce,  seems  not  so  clear.  In  Bristow  v.  Cormican,  supra,  where 
the  lake  in  question  was  Lough  Neagh,  Lord  Blackburn  said :  "  It 
does  not  seem  very  convenient  that  each  proprietor  of  a  few  acres 
fronting  on  Lough  Neagh  should  have  a  piece  of  the  soil  of  the  lough 
many  miles  in  length  tacked  on  to  his  frontage." 

In  Bloomjield  v.  Johnston,  1867,  Ir.  E.  8  C.  L.  68,  it  was  decided  by 
the  Court  of  Exchequer  Chamber  in  Ireland  that  the  public  have  not  of 
common  right  a  common  of  fishery  in  large  inland  waters  in  which  the 
tide  does  not  flow  or  reflow,  although  they  are  navigable.  In  the  later 
Irish  case  of  Bristow  v.  Cormican,  1876,  Ir.  R.  10  C.  L.  398,  412,  the 
Courts  felt  bound  by  the  decision  in  Bloomjield  v.  Johnston,  supra. 
Bristow  V.  Cormican  went  to  the  House  of  Lords  {supra),  and  the 
question  was  discussed  but  not  dealt  with  in  the  judgments.  Whether, 
therefore,  the  rule  that  the  public  cannot  by  prescription  or  otherwise 
obtain  a  legal  right  to  fish  in  non-tidal  rivers  even  though  they  are 
navigable  (see  Smith  v.  Andrews,  [1891]  2  Ch.  678)  is  equally  applicable 
to  large  navigable  inland  lakes,  seems  to  be  doubtful.  In  the  case  of 
small  non-navigable  lakes  the  right  of  fishing  belongs  prim  d  facie  to  the 
riparian  owners  (Coulson  and  Forbes,  Law  of  Waters,  2nd  ed.  (1902), 
pp.  105  et  seq.).     See  Fisheries;  Rivees. 
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Lambeth  Degrees. — See  Archbishop. 

Lame  Duck. — In  Stock  Exchange  slang  this  phrase  denotes  a 
stock-jobber  who  has  not  fulfilled  his  contracts,  that  is,  a  defaulter.  It 
is  actionable  to  apply  the  phrase  to  persons  on  the  Stock  Exchange  (per 
Watson,  B.,  in  Bamett  v.  Allen,  1858,  27  L.  J.  Ex.  412). 

Lammas. — The  first  of  August.  The  literal  sense  is  "loaf-mass  '* 
(Anglo-Saxon,  hlaf,  a  loaf,  and  viasse,  mass),  because  a  loaf  was  offered 
on  this  day  as  an  offering  of  first-fruits  (Skeat,  Etymd.  Did.).  The  date 
of  the  throwing  open  of  Lammas  Lands  {q.v.)  is  Old  Lammas  Day  (12th 
August).     Lammas  is  a  quarter-day  in  Scotland. 

Lammas  Lands. — Lands  which  belong  to  a  person  who  is 
absolutely  the  owner  in  fee  simple  to  all  intents  and  purposes  for  half 
the  year,  and  the  other  half  of  the  year  he  is  still  the  owner  in  fee 
simple,  subject  to  a  right  of  pasturage  over  the  lands  by  other  people 
{Baylis  v.  Tyssen-Amhurst,  1877,  6  Ch.  D.  p.  50).     The  lands  from  about 
Lammas  Day  (that  is,  as  provided  by  24  Geo.  Ii.  c.  23,  s.  5,  Old  Lammas 
Day  (12th  August)),  whence  they  derive  their  name,  till  Lady  Day,  are 
thrown  open  to  all  those  having  the  severalty  right,  and  generally  also 
to  a  considerably  larger  class.     Lammas  lands  are  usually  in  grass,  but 
the  term  is  also  applied  occasionally  to  arable  lands.     The  commoners 
upon  these  lands,  i.e.  "  the  other  people,"  are  sometimes  an  indefinite 
class,  such  as  the  inhabitants  of  a  parish,  but  for  such  a  class  to  take, 
the  right  must  be  vested  in  some  j)erson8  as  trustees  for  their  benefit ; 
sometimes,  again,  the  right  is  in  a  limited  class,  as  the  freemen  of  a 
borough  or  the  tenants  of  a  manor;  and  perhaps,  more  generally,  in  the 
owners  or  occupiers  of    ancient   tenements  within    a    parisli  (Cooke, 
Iticlosures,  4th  ed.,  pp.  47,  48  ;  Elton,  Commons  and  Waste  Lands,  p.  36). 
In  Mr.  Seebohm's  English   Village  Community,  an  instance  of  lammas 
lands  occurring  in  the  township  of  Hitchin  is  given  (see  Appendix, 
p.  452).     On  the  lands  there  mentioned  the  occupier  of  every  ancient 
messuage  or  cottage  within  the  hamlet  of  Walsworth  had  the  right  of 
turning  two  cows  and  a  bullock  or  yearling  cow  calf  on  to  the  land 
"  upon  and  from  Old  Lammas  Day  until  Old  Lady  Day."    The  extent 
of  the  right  of  pasturage  is  regulated  in  each  case  by  custom,  or  it  may 
be  by  means  of  a  by-law  (Elton,  sujrra,  p.  39).     In  order  to  make  a  right 
of  pasture  over  lammas  lands  appurtenant  to  particular  lands  there 
must  be  some  relation  between  the  enjoyment  of  the  right  and  the 
enjoyment  of  the  particular  lands;   that  is,  there  must  be  some  con- 
nection between  the  beasts  used  on  those  particular  lands  and  the 
number  or  description  of  beasts  that  may  be  depastured ;  as,  for  instance, 
where  the  right  claimed  is  for  the  beasts  which  plough  the  particular 
lands;   or  every   beast   used   on  such  lands  not  exceeding  a  certain 
number  (Baylis  v.  Tysscn-Amhurst,  1877,  6  Ch.  D.  500).     For  a  case 
where  lammas  lands  which  had  been  built  over  were  taken  by  a  public 
body  under  the  Lands  Clauses  Act  and  the  consequent  division  of  the 
comp)ensation  money  among  the  commoners,  Weatherley  v.  Layton,  1892, 
W.  N.  165.    See  Commons. 

Lammas  lands  may  be  inclosed  under  the  Inclosure  Acts.      See 
Inclosure  Acts. 

Lancaster,  Duchy  and  County  Palatine  of.— 

A  county  palatine  (cp.  Durham)  is  said  to  be  so  called  a  palatio,  because 
VOL.  VII.  40 
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the  ruler  had  within  its  limits  the  same  powers  {jura  regalia)  as  the 
king  in  his  palace.  The  palatinate  of  Lancaster  was  created  by  charter 
of  25  Edw.  III.,  and  conferred  upon  Henry  Plantagenet,  Earl  and  sub- 
sequently first  Duke  of  Lancaster ;  from  him  it  passed,  by  the  marriage 
of  his  heiress,  Blanche,  to  John  of  Gaunt,  who  was  created  Duke  of 
Lancaster.  Henry  IV.,  son  of  John  of  Gaunt,  assured  it  to  himself 
and  his  heirs  separate  from  the  Crown ;  and  it  was  finally  in  the  first 
year  of  Henry  vii.  united  to  the  Crown  under  a  separate  governance 
(1  Steph.  Com.,  11th  ed.,  pp.  133-136;  14th  ed.,  pp.  73-74;  cp.  4  Co. 
Inst.  chap,  xxxvi.,  and  Hardy's  Charters  of  the  Duchy  of  Lancaster). 
The  Duchy  of  Lancaster,  on  the  other  hand,  in  the  language  of  Black- 
stone  (vol.  iii.  p.  78),  "  is  a  thing  very  distinct  from  the  County  Palatine 
of  Lancaster,  inasmuch  as  it  includes  much  territory  at  a  distance  from 
the  County  Palatine,  and  particularly  a  very  large  district  surrounded 
by  the  city  of  Westminster."  In  this  connection,  as  matter  of  historical 
interest,  reference  may  be  made  to  the  old  Court  of  the  Duchy  Chamber 
of  Lancaster,  which  had  concurrent  jurisdiction  as  to  matters  in  equity 
relating  to  lands  holden  of  the  Crown  in  right  of  the  Duchy  of  Lancaster 
(Black,  loc.  cit.).  This  Court  no  longer  sits,  but  has  never  been  expressly 
abolished,  [As  to  effect  of  the  charter  of  Edw.  ill.  and  subsequent 
legislation,  see  Dyke  v.  Walford,  1846,  5  Moo.  P.  C.  434 ;  13  E.  R.  557 ; 
70  R.  R.  75.] 

By  the  Revenue,  Friendly  Societies,  and  National  Debt  Act,  1882, 
45  &  46  Vict.  c.  72,  s.  24,  for  the  removal  of  doubts  as  to  whether  the 
right  of  Her  Majesty  to  escheats,  forfeitures,  personal  estate  of  intestates, 
fines  and  estreated  recognisances  within  liberties  of  the  Duchy  of 
Lancaster  not  situated  in  the  county  of  Lancaster  is  vested  in  Her 
Majesty  in  right  of  her  Crown  or  in  right  of  her  Duchy  of  Lancaster, 
it  was  enacted  that  all  such  rights  should  be  deemed  to  have  been 
vested  in  Her  Majesty  in  right  of  her  Crown  as  and  from  the  1st 
of  January  1881,  and  that  immediately  after  the  passing  of  the  Act, 
the  sum  of  £15,000  should  be  paid  out  of  the  Consolidated  Fund  to  the 
Receiver-General  of  the  Duchy  of  Lancaster  and  applied  in  like  manner 
as  sums  arising  from  sales  under  the  Duchy  of  Lancaster  Lands  Act, 
1855,  18  &  19  Vict.  c.  58.  The  same  rights  within  the  county  of 
Lancaster  continue  to  be  vested  in  Her  Majesty  in  right  of  her  Duchy 
of  Lancaster  as  before,  as  part  of  the  jura  regalia  of  the  palatinate. 
Thus  under  the  Escheat  (Procedure)  Act,  1887,  50  &  51  Vict.  c.  53,  s.  2, 
subs.  6,  it  is  provided  that  all  rules  under  the  Act  for  regulating 
procedure  as  to  escheats  in  case  of  inquiries  as  to  the  title  of  Her 
Majesty  in  right  of  her  Duchy  of  Lancaster,  are  to  be  made  by  the 
Chancellor  of  the  Duchy,  with  the  approval  of  the  Lord  Chancellor. 
Another  instance  of  the  jura  regalia  is  the  right  to  foreshore,  which 
within  the  county  of  Lancaster  is  exercised  by  the  sovereign  in  right  of 
the  Duchy  and  not  of  the  Crown,  through  the  administrative  medium  of 
the  Duchy  of  Lancaster  Office.  On  principle,  no  doubt,  all  rights  of  the 
Crown  within  the  County  Palatine  should  be  exercisable  in  right  of  the 
Duchy ;  but  some  matters  have  evaded  the  palatine  jurisdiction,  such  as 
the  incorporation  of  boroughs,  in  which  respect  Lancashire  is  not  dis- 
tinguished from  the  rest  of  England.  In  the  case  of  the  Attorney -General 
of  the  Duchy  of  Lancaster  v.  Duke  of  Devonshire,  1884,  14  Q.  B.  D.  205, 
wherein  the  history  of  the  Duchy  was  much  discussed,  it  was  decided 
that  it  is  not  competent  for  the  Attorney-General  of  the  Duchy  to 
exhibit  an  information  in  the  High  Court  of  Justice.     [It  has  been 
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questioned,  but  not  decided,  whether  the  Attorney-General  of  the  Duchy 
can  bring  an  action  in  the  Palatinate  Court  (A.-G.  v.  Z.  &  iV.  W.  Ely.  Co., 
[1892]  3  Ch.  274).] 

The  County  Palatine  of  Lancaster  formerly  had  its  own  Courts  both 
of  law  and  equity.  Indeed,  the  jiLra  regalia  comprised  the  sole  adminis- 
tration of  justice  within  the  limits  of  the  County  Palatine.  Ordinary 
writs  ran  not  into  a  County  Palatine.  Tlius  all  process  issuing  out  of 
the  superior  Courts  at  Westminster  and  intended  to  be  executed  in  the 
-County  Palatine  used  to  be  directed  in  the  first  instance  to  the  Chancellor 
thereof,  who  thereupon  issued  his  mandate  to  the  sheriff.  So,  too,  com- 
missions of  assize  in  the  County  Palatine  of  Lancaster  w^ere  issued  under 
the  seal  of  the  Duchy,  and  these,  together  with  commissions  of  the  peace, 
were  specially  exempted  from  the  general  transfer  to  the  Great  Seal 
effected  by  27  Hen.  viii,  c.  24  (see  ibid.,  s.  4).  But  the  Judicature  Act, 
1873,  36  &  37  Vict.  c.  66,  s.  99,  enacted  that  the  County  Palatine  of 
I^ncaster  should  cease  to  be  a  County  Palatine  so  far  as  respects  the 
issue  of  special  commissions  of  assize  or  other  like  commissions,  but  not 
otlierwise,  and  that  commissions  might  be  issued  for  trial  of  all  causes 
and  matters,  as  in  other  counties. 

This  section  does  not  apply  to  commissions  of  the  peace,  so  that  the 
appointment  of  justices  of  the  peace  rests  with  the  Chancellor  of  the 
Duchy.  It  may  be  mentioned  that,  as  a  matter  of  administrative 
practice  (though  this  practice  has  been  varied),  justices  of  petty 
sessional  divisions  that  are  not  boroughs  are  now  appointed  under 
the  seal  of  the  County  Palatine  upon  tlie  recommendation  of  the 
Lord  Lieutenant,  following  the  analogy  of  other  counties.  The  Judi- 
cature Act,  1873,  8.  95,  further  contains  a  saving  as  to  the  Chancellor 
of  the  County  Palatine,  except  as  in  the  Act  directed  (see  post  as  to 
appeals). 

All  legal  patronage,  as  a  general  rule,  within  the  County  Palatine,  is 
exercised  by  the  Chancellor  of  the  Duchy  in  virtue  of  the  jura  regalia, 
but  to  this  rule  appointments  of  recorders  and  grants  of  Quarter  Sessions 
form  an  exception. 

The  Judicature  Act,  1873,  s.  16  (9),  transferred  to  the  High  Court 
the  jurisdiction  of  the  Court  of  Common  Pleas  at  Lancaster,  but  did  not 
affect  the  Chancery  Jurisdiction  of  the  County  Palatine  except  as  regards 
appeals.  [It  appears  that  independently  of  the  powers  of  the  Court  of 
Appeal  there  is  jurisdiction  in  the  High  Court  to  remove  by  certiorari  a 
case  out  of  a  Palatinate  Court  into  the  High  Court  (Portington  v.  Tarbock, 
1683, 1  Vern.  178  ;  23  E.  11.  398).  See  as  to  transfer  53  &  54  Vict.  c.  23, 
8.  5.]  The  Court  of  Chancery  of  the  County  Palatine  of  Lancaster  is 
regulated  by  three  statutes  of  the  present  reign  which  have  materially 
extended  its  powers,  namely,  the  Chancery  of  Lancaster  Acts,  1850, 
13  &  14  Vict.  c.  43,  1854,  17  &  18  Vict.  c.  82,  and  1890,  53  &  54 
Vict.  c.  23.  Under  the  Acts  of  1850,  s.  1,  and  1854,  s.  6,  the  Chancellor 
of  the  Duchy,  with  the  advice  and  consent  of  the  Vice-Chancellor  of  the 
County  Palatine,  has  power  to  make  rules  for  the  Chancery  Court,  subject, 
by  virtue  of  the  Act  of  1890,  s.  6,  to  the  approval  of  the  authority  for 
the  time  being  empowered  to  make  rules  for  the  Supreme  Court  (in 
substitution  for  the  advice  and  consent  of  a  Lord  Justice  of  Appeal 
under  the  Act  of  1854).  To  get  rid  of  doubts,  the  lunacy  jurisdiction 
of  the  Palatine  Court  was  expressly  abolished  by  the  Act  of  1850,  s.  23. 
Moneys  may  be  paid  into  the  Palatine  Court  under  the  Lands  Clauses 
Act,  1845,  8  &  9  Vict.  c.  18,  the  Trustee  Relief  Act,  10  &  11  Vict.  c.  96, 
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and  Trustee  Act,  1893,  56  &  57  Vict.  c.  53,  for  which  purpose  accounts- 
are  kept  at  any  branches  of  the  Bank  of  England  within  the  county 
of  Lancaster  in  the  names  of  the  clerk  of  the  council  of  the  Duchy 
of  Lancaster  and  the  registrar  and  comptroller  of  the  district  (Act  of 
1854,  s.  13).  All  fees  are  to  be  paid  into  the  "Fee  Fund,"  which  is. 
devoted  by  Eoyal  Warrant  to  purposes  of  the  Court. 

The  Act  of  1850,  s.  12,  conferred  upon  the  Palatine  Court,  so  far  as- 
regards  persons  and  property  within  the  limits,  the  summary  jurisdiction 
of  the  High  Court  of  Chancery  alike  under  all  then  existing  and  subse- 
quent Acts.  And,  generally  speaking,  the  special  powers  (or  at  least- 
the  more  important  of  them)  conferred  upon  the  Chancery  Division 
of  the  High  Court  by  modern  statutes  were  expressly  extended  to- 
the  Palatine  Court.  Apart  from  these,  it  was  established  by  judicial 
decisions  that  the  jurisdiction  of  the  High  Court  and  the  Palatine- 
Court  were  co-ordinate  {In  re  Alison,  1878,  26  W.  E.,  at  p.  453,  per 
Jessel,  M.R.,  the  report  in  the  Law  Reports  seeming  to  be  inaccurate  \. 
cp.  Wynne  v.  Hughes,  1859,  26  Beav.  377 ;  53  E.  R.  943 ;  Bradley  v. 
Stelfox,  1862,  3  De  G.,  J.  &  S.  402 ;  46  E.  R.  690 ;  and  that  the  Juris- 
diction of  the  Palatine  Court  was  that  of  the  old  Court  of  Chancery 
within  the  boundary  {In  re  Lonqdendale  Cotton  Spinning  Co.,  1878,. 
8  Ch.  D.  150 ;  26  W.  R.  491).  [Under  Lord  Cairns'  Act,  21  &  22  Vict. 
c.  27,  and  Sir  John  Rolt's  Act,  25  &  26  Vict.  c.  27,  there  is  jurisdiction 
in  the  Palatine  Court  to  direct  the  trial  of  any  question  of  fact  before  a- 
jury  and  at  assizes.  This  jurisdiction  was  exercised  in  a  strange  case 
where  a  man  was  convicted  for  the  murder  of  a  testatrix  under  whose- 
will  he  benefited.  It  was  contended  that  by  the  murder  he  forfeited 
all  interest  under  the  will,  and  it  being  held  that  the  record  of  the 
conviction  was  not  evidence  against  him  in  a  civil  court,  the  issue  of 
whether  he  was  guilty  was  sent  by  the  Vice-Chancellor  to  be  tried  at 
assizes  {Yates  v.  Kyjffin- Taylor,  1899,  W.  N.  141).]  With  reference  ta 
jurisdiction  to  try  patent  cases  under  the  Patents,  Designs,  and  Trade 
Marks  Act,  1883,  46  &  47  Vict.  c.  57,  doubts  arose  owing  to  the 
omission  of  special  mention  of  the  Palatine  Court  in  the  statute  (see 
Winter  v.  Bayhut,  1884,  1  R.  P.  C.  76 ;  Procter  v.  Sutton  Lodge  Chemical 
Co.,  1888,  5  R.  P.  C.  185 ;  Procter  v.  Bayley,  1889,  42  Ch.  D.  at  p.  398, 
jper  Cotton,  L.J.).  But  by  the  Chancery  of  Lancaster  Act,  1890,  53  &  54 
Vict.  c.  23,  s.  3,  it  is  provided  that  the  Lancaster  Chancery  Court  shall,, 
as  regards  all  'persons,  bodies  corporate,  and  property  within  or  becom- 
ing subject  to  its  jurisdiction,  have  and  exercise  the  like  powers  and 
jurisdiction  as  the  High  Court  in  its  Chancery  Division  now  has  and 
exercises  or  may  under  any  Act  of  Parliament  hereafter  passed  and  not- 
expressly  enacting  to  the  contrary,  have  and  exercise,  in  respect  of 
persons,  bodies  corporate,  and  property  within  its  jurisdiction. 

With  reference  to  the  extent  of  the  jurisdiction  and  the  conditions- 
of  its  exercise,  in  In  re  Longdendale  Cotton  Spinning  Co.,  uhi  supra,  the 
.defendants  were  within,  but  the  property  was  without,  the  limits  of 
the  County  Palatine.  It  was  held  that  the  jurisdiction,  being  that  of  the 
late  High  Court  of  Chancery,  was  in  personam,  and  that  the  Palatine 
Court  could  therefore  exercise  jurisdiction  over  the  property,  and  could 
enforce  any  order  by  applying  to  the  Court  of  Appeal  of  the  Supreme 
Court  for  an  order  under  the  Chancery  of  Lancaster  Act,  1854,  17  &  18 
Vict.  c.  82,  s.  7,  and  the  Judicature  Act,  1873,  36  &  37  Vict.  c.  66, 
s.  18  (2). 

Under  the  Court  of  Chancery  of  Lancaster  Act,  1854,  17  &  18  Vict.. 
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c.  82,  8.  8,  where  any  person  who  is  a  necessary  or  proper  party  to  any 
proceedings  in  the  Palatine  Court  is  not  subject  to  the  jurisdiction 
of  that  Court,  the  Court  of  Appeal  may  either  order  the  matter  to  be 
transferred  to  the  High  Court,  or  order  service  out  of  the  jurisdiction 
of  the  Palatine  Court.  With  reference  to  this  section  it  was  held  in 
In  re  Watvwuf/h,  1883,  24  Ch.  D.  280,  that  service  out  of  the  jurisdiction 
on  a  sole  defendant,  if  it  could  be  granted  at  all  (as  to  which  qucere), 
could  only  be  granted  under  very  special  circumstances.  In  Cooke  v. 
Smith,  1889,  44  Ch.  D.  72,  where  the  principal  defendant  resided  out  of 
the  local  jurisdiction,  an  application  to  the  Court  of  Appeal  on  the  part 
of  such  defendant  to  have  the  action  transferred  to  the  High  Court  was 
successful.  See  also,  with  reference  to  the  rules  hereon  of  the  Palatine 
Court,  Walker  v.  Dodds,  1888,  37  Ch.  D.  188. 

Under  the  Court  of  Chancery  of  Lancaster  Act,  1850,  13  &  14 
Vict.  c.  43,  8.  15,  where  an  order  of  the  Palatine  Court  cannot  be 
enforced  by  reason  of  the  party  to  be  bound  not  being  within  the 
jurisdiction,  the  order  may  be  made  an  order  of  the  High  Court  on 
application  to  the  Chancery  Division  [and  thus  enforced  Dunmore 
V.  IVharam,  1898,  W.  N.  15  (7) ;  78  L  T.  38].  In  Duke  v.  Clarke, 
1894,  W.  N.  100,  it  was  held  that  an  application  under  this  section 
was  properly  made  ex  parte,  but  that  a  "  transcript "  of  the  judgment, 
as  required  by  the  section,  and  not  the  original  judgment,  must  be 
produced. 

Under  the  Chancery  of  Lancaster  Act,  1854,  17  &  18  Vict.  c.  82, 
8.  1,  the  Court  of  Appeal  in  Chancery  of  the  County  Palatine  was 
composed  of  the  Chancellor  of  the  Duchy  and  the  two  Lords  Justices 
of  the  Court  of  Appeal  in  Chancery,  the  two  last  being  substituted 
for  two  judges  of  assize  under  the  earlier  practice;  but  under  the 
Judicature  Act,  1873,  36  &  37  Vict  c.  66,  s.  18  (2),  and  the  Chancery 
of  Lancaster  Act,  1890,  53  &  54  Vict.  c.  23,  8.  4,  the  old  Palatine  Appeal 
Court  is  abolished,  and  the  Court  of  Appeal  of  the  Supreme  Court  has 
as  to  all  judgments  and  orders  of  the  Lancaster  Chancery  Court  the 
like  jurisdiction  as  with  respect  to  the  High  Court. 

Mention  must  be  made  in  conclusion  of  the  Salford  Hundred  Court 
of  llecord,  regulated  by  Local  Acts  of  1846,  9  &  10  Vict.  c.  126,  and 
1868,  31  &  32  Vict.  c.  130.  The  area  of  the  jurisdiction  comprises 
the  whole  of  the  extensive  and  populous  hundred  of  Salford,  including 
the  city  of  Manchester.  The  jurisdiction  itself  extends  to — (1)  personal 
actions  [on  a  cause  of  action  wholly  arising  within  the  hundred  (Payne 
v.  Hoffg,  [1900]  2  Q.  B.  43),  and]  in  which  (except  where  the  parties 
consent  to  the  jurisdiction)  the  debt  or  damages  to  be  recovered  do 
not  exceed  £50 ;  (2)  actions  of  ejectment  between  landlord  and  tenant 
where  the  annual  rent  or  value  does  not  exceed  £50,  and  where  no 
fine  has  been  paid,  reserved,  or  made  payable  in  respect  of  the  land; 
(3)  any  action  whatever  (except  actions  for  libel,  slander,  or  debauching 
the  plaintiffs  daughter  or  servant,  wherein  the  sum  to  be  recovered 
exceeds  £50),  with  the  consent  of  the  parties  (31  &  32  Vict.  c.  130, 
s.  6).  Sittings  for  trial  of  issues  of  law  and  fact  are  held  at  least  six 
times  in  each  year,  at  intervals  of  not  more  than  three  months  {ibid.,  s.  9). 
The  judge  must  be  a  barrister  of  ten  years'  standing  {ibuL,  s.  14),  and 
provision  is  made  for  trial  by  jury  of  issues  of  fact  {ibid.,  ss.  67,  68 
€t  scq.),  and  for  any  party  dissatisfied  with  a  verdict  or  judgment 
moving  for  a  rule  in  the  superior  Courts  {Urid.,  s.  91). 

[Authorities. — Hardy's  Charters  of  the  Duchy  of  Lancaster;  Snow 
and  Winstanley's  Chancery  Practice,  Lancaster.] 
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Lancaster  Lunatic  Asylums.— See  Asylums  Boards, 
Yol.  L  p.  614. 

Land  Charg^es. — A  land  charge,  as  defined  by  sec.  4  of  the 
Land  Charges  Eegistration  and  Searches  Act,  1888,  means  "a  rent  or 
annuity  or  principal  moneys  payable  by  instalments,  or  otherwise,  with 
or  without  interest  charged,  otherwise  than  by  deed,  upon  land,  under 
the  provisions  of  any  Act  of  Parliament,  for  securing  to  any  person 
either  the  moneys  spent  by  him  or  the  costs,  charges,  and  expenses 
incurred  by  him  under  such  Act,  or  the  moneys  advanced  by  him  for 
repaying  the  moneys  spent,  or  the  costs,  charges,  and  expenses  incurred 
by  another  person  under  the  authority  of  an  Act  of  Parliament,  and  a 
charge  under  the  thirty-fifth  section  of  the  Land  Drainage  Act,  1861,  or 
under  the  twenty-ninth  section  of  the  Agricultural  Holdings  (England) 
Act,  1883,  but  does  not  include  a  rate  or  scot."  This  definition,  although 
in  terms  wide  enough  to  include  all  charges  created  under  the  provisions 
of  any  Act  of  Parliament,  is  controlled  by  sec.  10  of  the  statute  (which 
deals  with  the  registration  of  charges,  see  infra),  and  includes  only  sucli 
charges  as  are  created  under  the  provisions  of  any  statute  at  the  wish  of, 
and  in  consequence  of  an  application  by,  the  owner  of  lands  {The  Queen 
V.  Vice-Registrar  of  Office  of  Land  Registry,  1889,  24  Q.  B.  D.  178) ;  there- 
fore, expenses  incurred  by  a  local  authority,  which  are  recoverable  from 
the  owner  of  premises  and,  until  recovery,  are  made  a  charge  on  sucli 
premises  by  sec.  257  of  the  Public  Health  Act,  1875,  are  not  a  "land 
charge"  within  the  meaning  of  the  Act  of  1888  (ibid.).  The  most 
important  public  Acts,  in  addition  to  those  mentioned  above  in  the 
definition  clause,  under  which  land  charges  falling  within  this  statute 
may  arise,  are  the  Improvement  of  Land  Act,  1864  (see  ss.  49-71), 
and  the  Board  of  Agriculture  Acts.  It  seems  doubtful  whether  a  charge 
created  under  sec.  36  of  the  Housing  of  the  Working  Classes  Act, 
1890,  is  within  the  Act  of  1888,  as  provision  is  specifically  made  for  the 
registration  of  such  a  charge  if  relating  to  a  dwelling-house  within  either 
of  the  registry  counties  of  Middlesex  or  Yorkshire,  in  the  registry  of 
such  county  "  in  like  manner  as  if  the  charge  were  made  hy  deed  by  the 
absolute  owner  of  the  dwelling-house,"  and  this  might  be  held  to  imply 
that  no  other  registration  is  necessary.  Besides  these  public  general 
statutes,  there  is  a  considerable  number  of  local  and  personal  Acts, 
under  which  charges  may  occur  which  come  within  the  Act  of  1888  (see 
a  number  of  these  collected  in  Elphinstone  and  Clark,  Searches,  pp.  117- 
124;  but  the  list  there  given  must  be  read  subject  to  the  decision  in 
The  Queen  v.  Vice- Registrar  of  Office  of  Land  Registry  {supra),  which  was 
subsequent  to  the  publication  of  Elphinstone  and  Clark's  work).  The 
London  County  Council  (Improvements)  Act,  1897,  s.  42,  subs.  (16), 
directs  the  Council  to  register  certain  improvement  charges  under  the 
Land  Charges  Act,  but  no  penalty  is  prescribed  for  non-registration. 

Registration. — A  register  of  land  charges  is  established  by  the  Act 
(s.  10).  This  register  is  kept  at  the  Office  of  Land  Eegistry,  and  land 
charges  may  be  registered  therein  in  the  manner  prescribed  by  the  Act 
and  rules  made  thereunder.  Land  charges  created  after  the  commence- 
ment of  the  Act,  i.e.  January  1,  1889,  are  void  as  against  purchasers  for 
value  of  the  land  charged  therewith,  or  of  any  interest  in  such  land, 
"unless  and  until"  such  land  charges  are  registered  in  the  register 
provided  by  the  Act  (s.  12).  The  words  "unless  and  until"  in  this 
section  might  indicate  that  by  the  registration  of  a  land  charge,  sub- 
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sequent  to  a  purchase  for  value  of  the  land  charged,  the  charge  would 
be  revived  as  against  the  purchaser ;  but  it  is  believed  that  in  accord- 
ance with  the  view  taken  by  Sir  John  Romilly,  M.R.,  in  Hargrave  v. 
Hargrave,  1857,  23  Beav.  484;  53  E.  R  191,  on  similar  words  occurring 
in  1  &  2  Vict.  c.  110,  s.  19,  registration  will  have  no  retrospective  effect. 
In  the  case  of  a  land  charge  created  prior  to  the  commencement  of  the 
Act,  sec.  13  provides  that  "  after  the  expiration  of  one  year  from  the 
first  assignment  by  act  iTiter  vivos,  occurring  after  the  commencement 
of  this  Act,"  of  such  a  land  charge,  "  the  person  entitled  thereto  shall 
not  be  able  to  recover  the  same,  or  any  part  thereof,  as  against  a 
purchaser  for  value  of  the  land  charged  therewith  or  of  any  interest 
in  such  land,  unless  such  land  charge  is  registered  in  the  registry  of 
land  charges  .  .  .  prior  to  the  completion  of  the  purchase."  The 
expenses  incurred  by  a  person  entitled  to  a  land  charge  created  prior 
to  the  Act  in  causing  his  charge  to  be  registered,  are  deemed  to  form 
part  of  the  charge,  and  are  recoverable  by  him  accordingly  on  the  day 
for  payment  of  any  part  of  the  charge  next  after  such  expenses  have 
been  incurred  (s.  11). 

In  the  case  of  freehold  land  the  registration  is  in  the  name  of  the 
person  beneficially  entitled  to  the  first  estate  of  freehold  at  the  time  of 
the  creation  of  the  land  charge  (s.  10  (1));  in  the  case  of  copyhold  land 
the  registration  is  in  the  name  of  the  tenant  on  the  Court-rolls  at  the 
time  of  the  creation  of  the  charge  (s.  10  (2)).  Where  a  charge  has  been 
created  pursuant  to  an  application  by  or  on  behalf  of  a  person  bene- 
ficially entitled  to  a  lease  for  lives  or  a  life  at  a  rent  or  to  a  term  of 
years,  the  charge  is  to  be  registered  also  in  the  name  of  that  person 
{ibid.). 

The  register,  besides  furnishing  particulars  of  the  name,  address, 
description,  and  capacity  of  the  person  in  whose  name  the  registration 
is  made,  gives  the  date  of  the  charge,  the  statute  under  which  it  is 
made,  the  parish  in  which  the  land  charged  is  situated,  the  date  of 
registration,  and  the  name  and  address  of  the  applicant  for  registration, 
or  of  his  solicitor  (if  any).     (Land  Charges  Kules,  1889,  r.  1  (3).) 

An  alphabetical  index  is  kept  at  the  Office  of  Land  Registry  of  all 
entries  of  land  charges  (Act,  s.  15);  and  searches  may  be  made  both  by 
the  public,  and  officially  (ss.  16,  17).     See  Searches. 

Tlie  registration  of  a  land  charge  may  be  vacated  pursuant  to  an 
order  of  the  High  Court  or  any  judge  thereof  (s.  14). 

By  sec.  33(a)  of  the  Finance  Act,  1896,  a  charge  for  land-tax 
redeemed  under  that  Act  is  made  capable  of  registration  as  a  land 
charge,  and  when  registered  is  given  priority  over  all  other  charges  and 
incumbrances.  By  the  Land  Charges  Act,  1900,  the  registry  of  judg- 
ments, etc.,  formerly  kept  at  the  Central  Office,  Royal  Courts  of  Justice, 
is  removed  to  the  Land  Registry,  certain  minor  improvements  are  intro- 
duced into  the  working  of  the  Acts,  and  many  provisions  of  old  statutes 
relating  to  judgments,  etc.,  are  repealed.  The  practical  effect  of  the 
whole  legislation  now  is  that  on  an  ordinary  purchase  or  mortgage  it  is 
only  necessary  to  search  in  the  Land  Charges  Department  of  the  Land 
Registry — except  as  to  bankruptcies,  temporary  charges  for  improve- 
ments under  the  Public  Health  and  other  local  Acts  and  land  charges 
created  prior  to  January  1,  1889,  which  have  not  been  dealt  with  (see 
above  on  sec.  13  of  the  Act  of  1888). 

Besides  "  land  charges  "  defined  as  such,  the  Land  Charges  Acts  also 
deal  with  writs,  and  orders,  deeds  of  arrangement,  lis  pendens,  annuities, 
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and  executions,  in  so  far  as  they  affect  land.  None  of  these  can  now 
affect  land  unless  and  until  registered  under  the  Land  Charges  Acts. 
Judgments  and  Crown  debts  are  no  longer  capable  of  registration. 

Eegistration  is  effected  on  the  written  application  of  a  solicitor, 
giving  particulars  of  the  entry  required  to  be  made.  No  evidence  is 
required,  nor  is  the  original  document  produced.  Eegistration  of  writs 
and  orders  and  lis  pendens  expires  after  five  years.  Otherwise  an  order 
of  the  High  Court  is  necessary  to  vacate  an  entry,  except  in  the  case 
of  annuities  and  lis  pendens,  which  are  vacated  by  signature  of  a  form 
of  satisfaction  by  the  grantor  or  plaintifii  as  the  case  may  be. 

See  Annuities  ;  Eent-Charge. 

[Authorities. — Elphinstone  and  Clark,  Searches,  c.  ix.  and  supple- 
ment; Hood  and  Challis,  Conveyancing  and  Settled  Land  Acts,  4th  ed., 
pp.  400-409;  Eaton  and  Purcell  (of  the  Land  Eegistry  Office),  Land 
Charges  Acts,  Practical  Guide  (1901). 

Land  Commissioners. — By  sec.  48  of  the  Settled  Land  Act, 
1882,  the  Inclosure  Commissioners  (q.v.)  for  England  and  Wales,  the 
Copyhold  Commissioners,  and  the  Tithe  Commissioners  (q.v.)  for  England 
and  Wales  were  reconstituted  as  one  body,  called  the  Land  Commissioners 
for  England,  who,  however,  have  now  been  superseded  by  the  Board  of 
Agriculture  (q.v.). 

Land  covered  Avith  Water.— A  wet  dock  was  held  to 

be  "land  covered  with  water"  within  sec.  55  of  the  Local  Government 
Act,  1858,  in  E.  v.  Newport  Dock  Co.,  1862,  31  L.  J.  M.  C.  266 ;  see  also 
a.  V.  Birmingham  Waterworks  Co.,  1861,  1  B.  &  S.  84;  and  Hampton 
Urban  District  Co.  v.  Southivark  and  Vauxhall  Water  Co.,  [1900]  A.  C.  3. 

In  a.  V.  Regent's  Canal  Co.,  1827,  6  Barn.  &  Cress.  720,  it  appeared 
that  the  canal  company's  Act  dealt  with  "  lands  whether  covered  with 
water  or  not;"  and  in  R.  v.  Leeds  and  Liverpool  Canal  Co.,  1838, 
V  Ad.  &  E.  671,  Patteson,  J.,  said  (p.  685)  that  land  was  not  the  less 
land  for  being  covered  with  water. 

[Stroud,  Jvd.  Diet.,  2nd  ed.] 

Land  Drainag'e  Acts. — See  Drain,  Drainage;  Improve- 
ment OF  Land;  Sewers,  Commissioners  of. 

Landed. — Landing  goods  means  putting  them  upon  the  land,  or 
upon  that  which,  by  custom  of  the  port,  is  its  equivalent ;  but  placing 
goods  into  lighters,  which  are  to  take  them  to  an  export  vessel  as  soon 
as  she  is  ready  to  receive  them,  is,  however  usual  in  trade,  not  the  same 
thing  as  "  landing  "  the  goods  directly  and  immediately  upon  the  quay 
{per  Bowen,  L.J.,  in  Hoidder  v.  Merchants  Marine  Lnsurance  Co.,  1886, 
17  Q.  B.  D.  354);  therefore  a  policy  of  insurance  on  goods,  which 
included  all  risk  of  craft  until  the  said  goods  were  "  safely  landed,"  was 
held  not  to  cover  the  risk  to  the  goods  while  lying  in  lighters  for 
transhipment  into  an  export  vessel  {ibid.). 

Under  a  local  Act  a  corporation  was  entitled  to  levy  tolls  on  all 
goods  "  landed  "  within  their  harbour.  In  pursuance  of  a  long-continued 
practice,  stones  brought  along  the  coast  into  the  harbour  were  shot  from 
the  boats  in  which  they  were  loaded  on  to  the  shore,  below  high-water 
mark,  where  they  lay  till  shipped  for  exportation.  On  these  facts  it 
was  held  that  the  stones  were  not  "  landed  "  so  as  to  entitle  the  corpora- 
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tion  to  levy  tolls  on  the  same  {Harvey  v.  lAfme  Regis  Corporation,  1869, 
L  R.  4  Ex.  260). 

As  to  the  power  of  a  shipowner  to  enter  and  "  land  "  goods  on  default 
by  owner  of  goods,  see  the  Merchant  Shipping  Act,  1894,  57  &  58  Vict. 
c.  60,  s.  493. 

Landed  Estates  (Ireland).— See  Ireland,  aiUe,  p.  427. 

Land-g'able. — A  rent  or  tax  issuing  out  of  land,  amounting, 
according  to  Spehnann  {Glossary),  to  a  penny  in  the  case  of  each  house, 
it  is  mentioned  in  Domesday  Book. 

Landlord  and  Tenant. 
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Creation  of  the  Tenancy. 

Introduction. — In  order  to  constitute  a  tenancy  there  must  be  a 
demise  by  one  person  to  another  of  an  estate  in  lands  or  other  heredita- 
ments less  than  that  of  the  grantor,  who  retains  what  is  termed  the 
*'  reversion."  Such  a  demise  is  a  lease,  and  the  parties  to  it  are  respec- 
tively lessor  and  lessee.  They  are  not  necessarily  landlord  and  tenant 
properly  so  called,  for  a  lease  may  be  of  incorporeal  hereditaments  only, 
such  as  a  right  of  way  or  an  advowson.  The  present  article  is  therefore 
almost  exclusively  concerned  with  leases  which  include  corporeal  here- 
ditaments, such  as  lands  or  houses.  It  is  essential  to  a  lease  that  the 
lessor  should  not  grant  the  whole  of  his  interest,  for  this  would  be  an 
assignment,  and  that  the  lessee  should  take  some  estate,  as  distinguished 
from  a  mere  licence  to  use  the  demised  premises.  The  accepted  test  of 
this  distinction  is  to  inquire  whether  or  not  the  grantee  gets  exclusive 
possession  of  some  defined  portion  of  land,  or  of  a  house  or  room,  for 
some  definite  period  {Sdhy  v.  Greaves,  1868,  L.  R  3  C.  P.  594 ;  Svudlwood 
V.  Shcppards,  [1895]  2  Q.  B.  627).  The  question  is  one  of  substance 
rather  than  of  words,  and  is  to  be  decided  by  the  effect  of  the  agreement 
of  letting  taken  as  a  whole  {Glcnwood  Lumber  Co.  v.  Phillips,  [1904] 
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A.  C.  405 ;  and  see  Bevan  v.  Webb,  [1905]  1  Ch.  620,  631).  Thus  a 
contractor  for  the  supply  of  refreshments  at  a  theatre,  who  had  the 
necessary  use  of  bars,  cellars,  and  the  like,  was  held  to  be  merely  a 
licensee  (Frank  Warr  &  Co.  v.  London  County  Council,  [1904]  1  K.  B. 
713),  even  where  the  agreement  was  in  the  form  of  a  lease,  and  the 
parties  were  described  as  landlord  and  tenant  (Udwardes  v.  Barrington, 
1901,  85  L.  T.  650).  Such  a  letting  as  that  of  a  stall  at  an  exhibition 
between  certain  hours  of  the  day,  though  for  several  weeks,  confers  a 
licence  only  (Eendell  v.  Roman,  1893,  9  T.  L.  E.  192).  So,  too,  in  many 
cases,  does  the  letting  of  lodgings  (see  Lodgek). 

Further,  the  possession  must  be  not  only  exclusive  but  of  right, 
and  not  by  virtue  of  service.  The  legal  position  of  persons  occupying 
premises  belonging  to  their  employers  in  connection  with  their  contracts 
of  service  has  been  considered  in  many  cases,  chiefly  under  various 
Franchise  Acts.  It  is  sufficient  here  to  state  the  general  rule  which 
tliey  establish.  If  the  occupation  is  necessary  for  the  better  perform- 
ance of  the  duties  to  be  discharged  by  the  occupier,  or,  though  not  so 
necessary,  is  required  of  him  by  the  employer,  it  is  not  an  occupation  as 
tenant,  and  the  possession  continues  to  be  that  of  the  employer  {Fox  v. 
Dalby,  1874,  L.  K.  10  C.  P.  285).  If,  on  the  other  hand,  such  occupation 
is  merely  permitted  by  the  employer  by  way  of  remuneration  for  the 
services  rendered  by  the  occupier,  an  interest  in  the  property  is  con- 
ferred, and  this  is  a  tenancy  {Hughes  v.  Overseers  of  Chatham,  1843, 
5  Man.  &  G.  54). 

A  demise  exists  in  contemplation  of  law  in  many  cases  where  none 
has  actually  been  made.  It  may  so  exist  because  the  lessor  has 
expressly  promised  to  grant  one,  or  because  the  conduct  of  the  parties 
is  only  consistent  with  a  demise  of  some  kind  having  been  made. 

Tenancies  for  a  Term  of  Years. — These  can  only  be  created  by  leases 
or  agreements  for  leases.  At  common  law  a  tenant  who  entered  under 
such  an  agreement  was  a  tenant-at-will  until  he  had  paid  some  portion 
of  a  yearly  rent,  after  which  he  was  considered  a  tenant  from  year  to 
year  during  the  term  of  the  contemplated  lease,  and  subject  to  such  of 
its  provisions  as  were  applicable  to  a  yearly  tenancy  {Chapman  v.  Towner, 
1840,  6  Mee.  &  W.  100;  55  R.  R  525).  The  Courts  of  Chancery,  on 
the  other  hand,  if  the  agreement  were  one  of  which  specific  performance 
would  be  decreed,  regarded  him  as  in  the  same  position,  for  all  the  pur- 
poses of  the  tenancy,  as  if  the  lease  had  actually  been  granted.  And 
this  rule,  which  is  founded  on  the  maxim  of  equity  which  considers  that 
what  ought  to  have  been  done  has  been  done,  has,  since  the  Judicature 
Act,  1873,  prevailed.  There  are  therefore  no  longer  two  estates,  one  at 
equity  under  the  agreement,  and  another  at  common  law  implied  from 
entry  and  payment  of  rent ;  but  the  rights  of  both  parties  to  the  agree- 
ment are  regulated  by  the  provisions  of  the  lease  which  ought  to  be 
granted,  from  the  time  of  entry  in  ordinary  cases,  or  from  any  subsequent 
time  at  which  the  parties  may  have  provided,  as  in  a  building  agree- 
ment, that  it  should  be  executed  (  Walsh  v.  Lonsdale,  1882,  21  Ch.  D.  9 ; 
Lowther  v.  Heaver,  1889,  41  Ch.  D.  248).  Such  cases,  it  has  been  said, 
are  to  be  treated  as  though  before  the  Judicature  Act  two  actions  had 
been  brought — first,  a  suit  in  equity  for  specific  performance;  and 
secondly,  an  action  at  law  to  enforce  a  legal  right  to  which  the  plaintiff 
would  have  been  entitled  if  the  lease  had  been  executed  {Manchester 
Brewery  Co.  v.  Coombs,  [1901]  2  Ch.  608). 


LANDLOED  AND  TENANT  635 

In  inferior  Courts,  however,  effect  can  only  be  given  to  this  rule  if 
they  have  equitable  jurisdiction  and,  where  it  is  set  up  by  a  plaintiff 
at  any  rate,  in  so  far  as  they  are  competent  to  grant  equitable  relief. 
Where,  for  instance,  a  tenant  had  entered  upon  premises  of  a  value 
exceeding  £500  under  an  agreement  for  a  term,  and  left,  after  giving 
notice  to  quit,  before  its  expiration,  it  was  held  in  an  action  for  rent 
that  the  judge  of  a  County  Court,  being  without  jurisdiction  to  order 
specific  performance,  must  treat  the  tenancy  as  one  from  year  to  year ; 
for  otherwise  he  would  be  called  upon  to  decide,  as  the  basis  of  his 
judgment,  what  order  a  superior  Court  would  make  upon  a  claim  which 
he  could  not  directly  entertain  {Foster  v.  Reeves,  [1892]  2  Q.  B.  255). 
The  89th  section  of  the  Judicature  Act,  1873,  is  not  noticed  in  the 
judgments;  it  does  not,  however,  appear  to  be  inconsistent  with  the 
above  decision,  though  its  interpretation  is  not  perhaps  free  from  doubt. 

If  this  section  is  compared  with  that  which  follows,  it  seems  clear 
that  it  was  not  intended  that  relief  exceeding  that  which  the  Court  has 
jurisdiction  to  administer  should  be  granted  to  a  plaintiff  any  more  than 
to  a  defendant,  from  whom  it  is  expressly  withheld ;  and  it  is  difhcult 
to  resist  the  argument  that  in  the  absence  of  distinct  authorisation  a 
Court  ought  not  to  assume  the  existence  of  a  relation  between  litigants 
which  it  has  no  power  directly  to  enforce. 

But  the  express  provisions  which  these  two  sections  contain  in 
favour  of  a  defendant  clearly  entitle  him  to  use  as  a  shield  a  defence 
and  counter-claim  involving  matters  beyond  the  jurisdiction  of  the 
inferior  Court.  The  wide  scope  of  their  language  was  recognised  in  an 
earlier  case  in  the  Court  of  Appeal  {Davis  v.  Flagstaff  Co.,  1878, 3  C.  P.  D. 
228),  and,  although  the  particular  counter-claim  there  dealt  with  was 
for  money,  there  is  considerable  ditticulty  in  excluding  one  for  specific 
performance.  The  objection  that  the  ('ourt  has  not  plenary  power  to 
settle  the  relations  of  the  parties,  is  to  some  extent  met  by  the  con- 
sideration that  this  ditticulty  is  not  of  the  defendant's  making,  as  he 
could  not  choose  the  tribunal.  He  can  at  all  events  obtain  the  removal 
of  the  action  into  a  superior  Court  (see  also  Judicature  Act,  1884,  s.  18, 
and  County  Courts  Act,  1888,  s.  68). 

The  principles  upon  which  specific  performance  is  granted  will  be 
treated  under  its  own  head  (see  Specific  ^ERFOKMA^'CE).  In  the  absence 
of  a  valid  claim  to  this  relief,  the  only  tenancy  resulting  from  entry 
under  an  agreement  will  be  a  tenancy  at  will  until  payment  of  rent, 
and,  subsequently  to  such  payment,  one  from  year  to  year  {Coalmvorth 
V.  Johnson,  1886,  55  L.  J.  Q.  B.  220).  In  the  above  case  the  tenant 
was  held  not  entitled  to  specific  performance  by  reason  of  his  breaches 
of  the  provisions  of  the  agreement  as  to  the  cultivation  of  his  farm. 

The  distinction,  therefore,  between  a  lease  and  an  agreement  for  a 
lease,  though  less  important  than  before  the  Judicature  Act,  is  neverthe- 
less still  of  consequence,  especially  as  the  rule  of  equity,  even  where  it 
makes  them  equivalent  as  between  the  parties,  does  not  affect  third 
persons  in  the  same  way. 

It  has  been  said  that  it  applies  only  to  cases  where  specific  perform- 
ance can  be  obtained  between  the  same  parties,  in  the  same  Court,  and 
at  the  same  time  as  the  subsequent  question  falls  to  be  determined 
{Manchester  Breiverj/  Co.  v.  Coombs,  [1901]  2  Ch.  608):  as  in  the  leading 
case  ( Walsh  v.  Lonsdale,  supra),  where  both  parties  admitted  that  the 
agreement  was  capable  of  specific  performance.  If  a  person  claim  to 
exercise  a  right  which  directly  depends  upon  his  having  some  legal 
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estate,  a  mere  contract  with  a  third  party  is  clearly  not  sufficient ;  the 
purchaser  has  not  got  and  may  never  get  the  requisite  estate.  A  tenant, 
however,  who  has  entered  into  possession  under  an  agreement  has  taken 
an  irretrievable  step,  and  in  suits,  for  instance,  between  a  landlord  and 
a  sub-lessee,  it  may  perhaps  be  found  that  the  above  statement  of  the 
rule  is  too  restricted. 

And  before  entry  a  lessee  has  important  rights  which  a  mere  agree- 
ment does  not  confer.  By  the  execution  of  the  lease  an  interesse  termini 
(see  Interesse  teemini),  or  interest  in  the  term,  is  vested  in  him,  and 
he  obtains  proprietary  rights  which  may  be  asserted  against  all  the 
world,  unlike  those  which  arise  merely  from  contract.  Thus  he  may 
bring  an  action  for  recovery  of  possession  against  any  one  who  prevents 
his  entry  upon  the  demised  premises;  and  although  he  is  unable  to 
maintain  an  action  of  trespass,  through  want  of  possession,  he  may 
recover  damages  (by  what  under  the  old  pleadings  would  have  been 
an  action  on  the  case)  against  a  neighbouring  owner  whose  unlawful 
or  negligent  acts,  done  on  his  own  land,  have  caused  injury  to  such 
premises  {Gillard  v.  Cheshire  Lines  Committee,  1884,  32  W.  E..  943 ; 
Wallis  V.  Hands,  [1893]  2  Ch.  75).  So,  too,  in  the  construction  of  an 
instrument  or  interpretation  of  a  statute,  it  might  well  be  that  the  word 
"  lease  "  would  not  include  an  agreement  for  a  lease.  An  instance  has 
recently  occurred  in  the  interpretation  of  sec.  14  of  the  Conveyancing 
Act,  1881 ;  and  by  an  amending  Act  (55  &  56  Vict.  c.  13)  such  agree- 
ments are  now  expressly  named  {Swain  v.  Ayres,  1888,  21  Q.  B.  D.  289 ; 
and  see  infra,  under  Forfeiture). 

Whether  a  particular  instrument  is  a  lease  or  an  agreement  for  one 
is  a  question  upon  which  many  decisions  will  be  found  collected  in  the 
text- books.  It  is  sufficient  here  to  state  some  general  rules  which  they 
support.  The  principle  has  been  not  to  require  technical  words  or 
forms  of  demise,  but  to  look  rather  to  the  intention  manifested  by  the 
instrument  in  question  when  regarded  as  a  whole.  If  it  appears  to 
have  been  intended  that  the  premises  should  be  enjoyed  by  the  tenant, 
and  the  relation  of  landlord  and  tenant  be  constituted,  either  immedi- 
ately or  at  a  future  specified  day,  it  will  generally  be  construed  as  an 
actual  demise,  even  though  it  may  provide  for  the  subsequent  execution 
of  a  formal  lease  (Curling  v.  Mills,  1843,  6  Man.  &  G.  173 ;  64  E.  E. 
750 ;  Chapman  v.  Towner,  1840,  6  Mee.  &  W.  100 ;  55  E.  E.  525).  The 
mere  use  of  the  word  "  agree,"  or  the  absence  of  technical  words  of 
demise,  such  as  "  demise,"  "  grant,"  or  "  to  farm  let,"  are  of  little  import- 
ance (see  Hand  v.  Hall,  1877,  2  Ex.  D.  355 ;  Duxbury  v.  Sandiford,  1898, 
80  L.  T.  552).  If,  however,  the  instrument  shows  a  want  of  finality,  as 
by  disclosing  a  doubt  as  to  the  proper  party  to  grant  the  intended  lease, 
or  a  knowledge  that  the  person  named  as  lessor  had  no  present  power 
to  demise,  or  if  it  stipulate  for  certain  expenditure  by  the  tenant  as  a 
condition  precedent  to  the  granting  of  a  lease,  or  fail  to  show  an  agree- 
ment as  to  material  terms — from  these  or  similar  indications  an  intention 
to  make  at  the  most  an  agreement  merely  may  be  inferred.  (See  the 
cases  collected,  Bythewood  and  Jarman's  Conveyancing,  vol.  iii.  pp.  100 
et  seq.,  4th  ed.,  and  1  Piatt,  Leases,  pp.  562-611.) 

How  Leases  and  Agreements  for  Leases  may  he  made. — At  common 
law,  while  incorporeal  heredit?iments  could  only  be  granted  by  deed, 
leases  of  corporeal  hereditaments,  short  of  a  lease  for  life,  could  be  made 
by  parol,  except  where  either  party  was — like  a  corporation — under  a 
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legal  disability  to  become  a  party  to  a  lease,  or  agreement  for  a  lease, 
otherwise  than  under  its  seal.  This  distinction  between  leases  or 
agreements  originally  invalid  by  law,  and  those  which,  though  valid  at 
law,  can  only,  by  the  statutes  to  be  presently  considered,  be  proved  by 
deed  or  writing,  is  one  of  much  importance,  especially  in  the  large  class 
of  cases  where  the  nature  of  the  tenancy  depends  upon  a  claim  to 
specific  performance.  Where  there  is  at  law  no  contract  at  all,  part 
performance  by  giving  and  taking  possession  will  not  of  itself  entitle 
the  parties  to  specific  performance ;  there  must,  as  it  seems,  be  some 
further  claim  to  an  equity  independent  of  contract,  such  as  that  which 
may  arise  from  expenditure  by  a  tenant  on  the  faith  of  a  promise  to 
grant  a  lease  {Hunt  v.  Wimbledon  Local  Board,  1878,  4  C.  P.  D.  48). 

Statutory  Restrictions. — By  the  Statute  of  Frauds  (ss.  1  and  2)  the 
power  to  make  leases  by  parol  is  limited  to  those  not  exceeding  three 
years  from  the  making,  and  whereon  the  rent  reserved  is  two-thirds  at 
least  of  the  improved  value  of  the  premises.  All  other  leases,  unless 
in  writing  signed  by  the  parties,  or  their  agents  thereunto  lawfully 
authorised  in  writing,  shall  have  the  force  both  at  law  and  equity  of 
estates  at  will  only.  And  by  the  Law  of  Real  Property  Act,  1845, 
8  &  9  Vict.  c.  106,  s.  3,  a  lease  required  by  law  to  be  in  writing  shall 
be  void  at  law,  unless  made  by  deed. 

The  exception  in  favour  of  leases  not  exceeding  three  years  from  the 
making  includes  leases  to  commence  infuturo,  and  also  those  which  may 
be,  Imt  are  not  necessarily,  for  more  than  three  years  {£x  parte  Voiscy, 
1882,  21  Ch.  D.,  at  p.  458);  as,  for  example,  a  lease  from  year  to  year 
{Hammmul  v.  Farrmv,  [1904]  2  K.  K  332,  per  Wills,  J.).  But  a  lease 
for  three  years  commencing  at  a  future  date  is  not  within  it ;  for  the 
time  under  this  section  is  to  l^e  computed  from  the  making  of  the 
contract  of  tenancy  {Rawlins  v.  Turner,  1699,  1  Ld.  Ray.  736 ;  Foster  v. 
Reeves,  [1892]  2  Q.  B.  255).  A  demise  for  less  than  three  years  is  not 
taken  out  of  the  exception  by  a  promise  that  the  tenant  may  at  the  end 
of  the  term  claim  a  renewal  of  his  tenancy  for  more  than  three  years 
{Hand  V.  Hall,  1877,  2  Ex.  D.  355). 

But  the  Courts  both  of  law  and  equity  have  so  dealt  with  these 
enactments  that  after  possession  has  been  given  under  an  inoperative 
lease,  the  position  of  the  parties  is  the  same  as  if  the  tenant  had  entered 
under  an  agreement  for  a  lease.  It  was  jheld  at  law  that,  although  in 
the  first  instance  the  tenancy  was  only  at  will,  this  was  converted  by 
payment  of  rent  into  one  from  year  to  year,  upon  such  of  the  terms  of 
the  void  lease  as  were  not  inconsistent  with  such  a  holding  {Martin  v. 
Smith,  1874,  L.  R.  9  Ex.  SO).  The  Courts  of  Chancery,  on  the  other 
hand,  treating  the  invalid  lease  as  an  agreement  to  grant  a  valid  one, 
and  considering  entry  under  it  an  act  of  part  performance  which  entitled 
either  party  to  set  it  up,  regarded  the  parties  from  the  time  of  such 
entry  as  in  the  same  position  as  if  the  lease  had  been  valid,  provided 
always  there  was  no  further  reason  for  refusing  specific  performance  of 
it  {Parker  v.  Tcmvell,  1858,  2  De  G.  &  J.  559;  44  E.  R.  1106).  And 
this  rule  of  equity  is  now  the  general  law  to  the  same  extent  and  with 
the  same  qualifications,  as  have  already  been  pointed  out  in  the  case  of 
agreements  for  leases. 

As  regards  the  making  of  these  latter  instruments,  there  is  but  one 
statutory  restriction,  that  contained  in  the  4th  section  of  the  Statute  of 
Frauds,  which  enacts  that  "  no  action  shall  be  brought  whereby  to  charge 
any  person  upon  any  contract  or  sale  of  lands,  tenements,  or  heredita- 
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ments,  or  any  interest  in  or  concerning  them,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing  and  signed  by  the  party  to  be  charged  therewith  or 
some  other  person  thereunto  by  him  lawfully  authorised."  This  section 
applies  to  agreements  for  letting  portions  of  houses  such  as  flats,  or  even 
furnished  apartments,  where  the  exclusive  enjoyment  of  specified  rooms 
is  stipulated  for,  as  distinguished  from  a  mere  agreement  for  board  and 
lodging  without  regard  to  particular  rooms  (Wright  v.  Stavert,  1860, 
2  El.  &  El.  721).  It  will  be  observed  that  it  embraces  all  agreements, 
irrespective  of  their  duration,  and  that  the  third  section  of  the  Eeal 
Property  Act,  1845,  does  not  affect  agreements,  but  only  leases.  What 
is  a  sufficient  "  memorandum  or  note  in  writing  "  will  be  found  discussed 
elsewhere  (see  Feauds,  Statute  of). 

As  a  restriction  upon  the  creation  of  tenancies  this  section  is  not 
now  of  much  importance,  inasmuch  as,  after  possession  has  once  been 
taken  under  it,  the  rights  of  the  parties  to  a  parol  agreement  depend 
upon  their  claims  to  specific  performance,  in  the  same  way  as  if  it 
satisfied  the  requirements  of  the  section.  It  is  taken  out  of  the  statute 
by  the  act  of  part  performance,  and  the  special  difficulties  wliich  arise  in 
the  absence  of  a  memorandum  in  writing  are  due,  not  to  the  statute,  but 
to  the  necessity  of  establishing  with  certainty  an  agreement  of  which 
specific  performance  is  sought.  And  the  tenancy  implied  at  law  after 
payment  of  rent  was  the  same  whether  the  agreement  was  valid  or  invalid 
by  the  statute.  But  the  payment  of  rent,  if  possession  has  not  been 
taken,  does  not  constitute  part  performance  {Thursby  v.  Eccles,  1901, 
70  L.  J.  Q.  B.  91). 

Tenancies  from  Year  to  Year. — These  may  be  created  (1)  by  lease  or 
agreement  for  a  lease  for  such  a  period ;  (2)  by  entry  and  payment  of 
rent  under  a  lease  for  years  void  either  by  law  or  by  statute,  or  under 
an  agreement — whether  valid  or  invalid — for  such  a  lease,  in  the  absence 
of  a  right  to  specific  performance,  as  already  explained ;  (3)  by  entry  and 
payment  of  rent  without  any  actual  demise  or  express  agreement ;  or 
(4)  by  holding  over  after  the  determination  of  a  lease,  whether  one  for 
years  or  otherwise. 

The  first  mode  of  creation  calls  for  little  comment  except  as  regards 
the  statutory  restrictions  already  discussed  in  dealing  with  tenancies  for 
years.  A  lease  from  year  to  year,  not  being  necessarily  one  for  more  than 
three  years  from  the  making,  may  be  made  by  parol,  provided  the  rent 
reserved  is  two  thirds  at  least  of  the  improved  value  of  the  premises ; 
but  an  agreement  for  such  a  letting  must  either  be  in  writing,  or  be 
proved  by  a  memorandum  in  writing,  in  order  to  satisfy  the  Statute 
of  Frauds  (s.  4). 

Sometimes  agreements  have  been  so  expressed  as  to  leave  it  doubtful 
whether  the  letting  was  intended  to  be  from  year  to  year  or  not.  Thus 
in  a  modern  case  no  term  was  specified,  but  an  annual  rent,  payable 
quarterly,  was  reserved,  with  liberty  to  either  party  to  determine  the 
tenancy  by  three  months'  notice  to  quit  on  any  day  of  the  year.  This 
was  held  on  appeal  to  constitute,  by  necessary  implication,  a  yearly 
tenancy  {King  v.  Eversfield,  [1897]  2  Q.  B.  475).  To  the  like  effect  are 
two  more  recent  decisions  {Dixon  v.  Bradford,  etc.,  Society,  [1904]  1  K.  B. 
444,  and  Lewis  v.  Baker,  [1906]  2  K.  B,  599).  Sometimes  also  a  clear 
yearly  demise  has  been  followed  by  a  proviso  repugnant  to  the  legal 
incidents  of  such  a  tenancy — as,  for  example,  that  the  tenant  shall  not  be 
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turned  out  so  long  as  he  observes  certain  conditions.  It  has  been  held 
that  this  purports  to  create  a  lease  for  life,  which  at  common  law  could 
only  be  created  (in  the  absence  of  livery  of  seisin)  by  deed ;  whether 
in  any  case  it  would  be  effectual  was  not  decided,  but  in  the  absence  of 
a  deed  it  was  rejected,  and  the  landlord's  right  to  give  the  ordinary  notice 
to  quit  upheld  '{Doe  v.  Brmvne,  1807,  8  East,  165 ;  9  R.  R  397).  Nor 
were  the  rights  of  the  lessee  to  specific  performance  in  the  Court  of 
Chancery,  though  discussed  on  interlocutory  motions,  ever  finally  deter- 
mined. It  was  thought,  however,  that  this  could  only  be  granted  if  the 
instrument  in  question  amounted,  not  to  a  demise,  but  to  an  executory 
agreement  for  one  {Brovme  v.  Warner,  1807,  14  Ves.  156,  409 ;  33  E.  R. 
578;  9  R.  R.  259).  But  in  Zimhler  v.  Abrahams,  [1903]  1  K.  B.  577, 
where  a  similar  document  was  dealt  with,  the  Court  of  Appeal  adopted 
the  doctrine  of  Parker  v.  Tasxvell,  which  has  already  been  noticed,  and 
held  that,  whether  the  instrument  was  intended  to  operate  as  a  demise 
or  not,  it  might  be  treated  as  an  agreement  for  a  regular  and  valid  lease 
for  life.  And  specific  performance  was  therefore  ordered  upon  the 
condition  that  the  tenant  discharged  his  obligations  under  the  agreement 
down  to  the  date  of  such  relief  being  obtained.  As  a  result  of  this 
decision,  opinions  to  be  found  in  some  of  the  judgments  in  Cheshire  Lines 
Committee  v.  Lewis,  1880,  50  L  J.  Q.  B.  121,  must  be  taken  to  be  over- 
ruled. A  letting  for  twelve  months,  with  the  option  of  a  lease  after 
the  aforesaid  time  at  a  specified  rent  per  annum,  has  been  construed  as 
entitling  the  tenant  to  claim  a  lease  for  a  further  period  of  at  least  one 
year  (Austin  v.  NewJiam,  [1906]  2  K.  B.  167). 

The  other  modes  of  creating  a  tenancy  from  year  to  year  have  certain 
features  in  common.  In  the  first  place,  where  payment  of  rent  is  relied 
upon,  the  money  must  have  been  paid  as  rent,  and  not,  for  instance,  as 
interest  on  a  mortgage  debt  by  an  occupier  who  had  never  attorned  (Scobie 
V.  Collins,  [1895]  1  Q.  B.  375),  and  paid  also  with  reference  to  a  yearly 
holding,  as  part  of  the  whole  of  an  annual  rent  (see  Braythvxiyte  v. 
Hitchcock,  1842,  10  Mee.  &  W.  494;  62  R  R  678).  For  this  purpose 
settling  it  in  account,  or  an  express  promise  to  pay  a  rent  certain,  are 
equivalent  to  actual  payment  {Cox  v.  Bent,  1828,  5  Bing.  185;  30  R  R 
566 ;  Regnart  v.  PcrrUr,  1831,  7  Bing.  451 ;  33  R  R  537). 

In  the  second  place,  the  receipt  of  such  rent  only  raises  a  primd  facie 
presumption  of  a  yearly  tenancy :  it  is  evidence  of  a  subsisting  tenancy, 
and  if  none  other  appear,  the  presumption  is  of  one  from  year  to  year 
(Eoe  V.  Prideaiix,  1808,  10  East,  158 ;  10  R.  R  258).  A  great  disparity 
between  the  letting  value  of  the  premises  and  the  rent  paid  is  strong 
evidence  in  rebuttal,  and  the  whole  circumstances  of  the  payment  may 
be  inquired  into  in  order  to  show  that  such  a  tenancy  ought  not  to  be 
implied  (see  Siiiith  v.  Widlake,  1877,  3  C.  R  D.  10;  and  2  Sra.  L.  C, 
11th  ed.,  p.  127,  notes  to  Clayton  v.  Blakey).  So  in  case  of  a  holding-over 
a  landlord  may  show  that  he  accepted  rent  under  a  mistaken  belief  that 
the  lease  was  still  current  (Z>o<5  v.  Crago,  1848,  6  C.  B.  90;  77  R  R  283). 

In  the  third  place,  both  a  tenant  who  enters  and  pays  rent  under  an 
invalid  lease  or  an  executory  agreement,  and  one  who  holds  over  after  the 
expiration  of  a  lease  for  years — in  the  absence  of  evidence  to  the  contrary 
— are  presumed  to  hold  upon  such  of  the  terms  of  the  intende<l  or  expired 
lease  as  are  not  inconsistent  with  a  yearly  tenancy.  The  following  are 
examples  of  terms  which  have  been  held  to  be  consistent : — Stipulations 
as  to  the  system  of  cultivation  {Tooker  v.  Smith,  1857,  1  H.  Sc  N.  732),  or 
the  rotation  of  crops  {Doe  v.  Amey,  1840,  12  Ad.  k  E.  476),  or  as  to 
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away-going  crops  (Boraston  v.  Green,  1812,  16  East,  71 ;  14  E.  E.  297), 
against  under-letting  {Crawley  v.  Price,  1875,  L.  E.  10  Q.  B.  302),  for  pay- 
ment of  rent  in  advance  {Lee  v.  Smith,  1854,  9  Ex.  Eep.  662 ;  Dougal  v. 
McCarthy,  [1893]  1  Q.  B.  736),  for  its  abatement  in  case  of  damage  by  fire 
{Bennett  v.  Ireland,  1858,  El.  B,  &  E.  326),  for  re-entry  in  case  of  non- 
payment {Thomas  v.  Backer,  1857,  1  H.  &  N,  669),  or  of  other  breach  of 
covenant  {Craivley  v.  Price,  s^ipra),  for  the  determination  of  the  tenancy 
at  any  time  thereafter  on  six  months'  notice  {Bridges  v.  Potts,  1864,  17 
C.  B.  N.  S.  314) ;  an  agreement  to  paint  "  in  the  last  year  of  the  term  " 
{Martin  v.  Smith,  1874,  L.  E.  9  Ex.  50,  where  the  occupation  was  under 
a  void  lease),  or  to  leave  in  repair  {Pistor  v.  Cater,  1842, 9  Mee.  &  W.  315 ; 
60  E.  E.  741),  or  to  put,  maintain,  and  deliver  up  "  at  the  end  of  the 
term  "  in  tenantable  repair  both  internally  and  externally  {Eccl.  Commis- 
sioners V.  Merral,  1869,  L.  E.  4  Ex.  162,  a  case  of  holding-over  after  a  lease 
invalid  by  law — cp.  Johiison  v.  St.  Peter,  Hereford,  1836,  4  Ad.  &  E.  520 ; 
43  E.  E.  426),  or  to  leave  a  sufficient  head  of  game  on  the  estate  {Adams 
V.  Clutterhuck,  1883, 10  Q.  B.  D.  403),  Moreover,  in  the  case  of  a  tenancy 
from  year  to  year  implied  under  an  agreement  or  a  void  lease  for  a  term 
of  years,  the  provision  as  to  its  length  will  apply,  and  the  implied  tenancy 
will  expire  without  notice  upon  the  date  when  the  intended  lease  would 
have  expired  {Doe  v.  Moffatt,  1850,  15  Q.  B.  257).  On  the  other  hand,  a 
covenant  to  indemnify  a  landlord  against  "  outgoings "  was  held  to  be 
inconsistent  with  a  yearly  tenancy  created  by  holding  over,  if,  and  in  as 
far  as,  it  operated  to  throw  upon  the  tenant  expenses  for  structural  work 
exceeding  the  amount  of  his  rent — a  liability  which  he  could  not  be 
assumed  to  have  contemplated  {Harris  v.  Hickman,  [1904]  1  K.  B.  13). 

It  is  to  be  observed  that  in  a  case  of  holding-over,  the  presumption 
as  to  the  terms  of  the  tenancy  may  be  rebutted  by  either  party  {Oakley 
V.  Monck,  1866,  L.  E.  1  Ex.  159);  but  the  fact  of  the  tenant  paying  an 
increased  rent  will  not  of  itself  exclude  other  terms  of  the  expired  lease 
{Kelly  V.  Patterson,  1874,  L.  E.  9  C.  P.  681).  And  such  a  tenancy  from 
year  to  year  may  be  implied  from  a  holding-over  by  consent  of  the  land- 
lord, without  any  payment  of  rent  having  been  made  since  the  expira- 
tion of  the  term  {Dougal  v.  McCarthy,  supra).  Possibly  this  implication 
is  the  more  easily  made  if,  as  in  the  above  case,  the  expired  lease  is  for 
one  year — so  that  the  implied  period  is  a  repetition  or  renovation  of  the 
original  one.  Other  cases  of  occupation  under  an  implied  demise  will 
be  referred  to  hereafter  under  the  head  of  Use  and  Occupation. 

Tenancies  for  short  periods  or  at  will. — It  would  be  beyond  the  limits 
of  the  present  article  to  discuss  specially  the  modes  in  which  quarterly, 
monthly,  and  weekly  tenancies  may  be  created.  The  difficulties  which 
have  arisen  in  interpreting  ambiguous  agreements  are  chiefly  in  respect 
of  the  notice  to  quit  requisite  in  cases  of  this  kind. 

Tenancies  at  will,  on  the  other  hand,  have  some  peculiar  features. 
They  may  be  created  either  expressly  or  by  implication,  or  by  entry 
under  a  void  lease,  or  an  executory  agreement  for  a  lease,  for  years, 
before  payment  of  rent  and  in  the  absence  of  a  right  to  specific  per- 
formance, as  already  explained.  They  may  be  expressly  created  by  any 
form  of  demise  which  fixes  no  term  between  the  parties  except  the  will, 
either  of  both  or  one  of  them  (Co.  Litt.  55a):  by  a  letting,  for  instance 
to  hold  "  at  the  will  and  pleasure  of  the  lessor,"  or  "  as  long  as  both 
parties  please,"  or  by  an  attornment  whilst  the  mortgagor  "shall  be 
permitted  to  remain  as  tenant "  {Doe  v.  Cox,  1847, 11  Q.  B.  122 ;  75  E.  E. 
302;  Richardson  v.  Langridge,  1811,  4  Taun.  128;  13  E.  E.  570;  Scohie 
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V.  Collins,  [1895]  1  Q.  B.  375).  But  if  a  term,  whether  for  years  or  from 
year  to  year,  be  specified,  the  nature  of  the  tenancy  is  not  altered  by  a 
stipulation  that  one  of  the  parties  may  determine  it  without  notice  {In 
re  Threlfall,  1880,  16  Ch.  D.  274).  An  implied  tenancy  at  will  arises 
where  premises  are  occupied  by  the  express  consent  of  the  owner,  but 
without  any  agreement — express  or  implied — as  to  its  duration.  Familiar 
instances  of  this  are  the  occupation  of  premises  pending  negotiations  for 
a  lease  or  purchase,  or  the  lending  of  a  house  rent-free  by  one  person  to 
another  (see  Will,  Tenancy  at). 

TeTumdes  hy  Ustoppel. — If  a  person  purport  to  make  a  lease  of  land 
which  does  not  in  fact  belong  to  him,  so  that  no  interest  passes  to  the 
tenant,  yet  if  he  is  let  into  possession  under  it,  the  ordinary  incidents 
of  a  valid  letting — including  distress  for  rent — apply,  the  tenant  being 
estopped  from  disputing  his  lessor's  title,  and  the  lessor  from  setting  up 
its  infinnity.  And  this  preclusion  extends  to  pereons  occupying 
as  assignees,  undertenants  or  licensees  of  the  original  lessee,  though 
a  stranger  whose  goods  had  been  distrained  has  been  held  exempt  on 
the  ground  of  no  interest  being  claimed  in  the  premises  {Tadman  v. 
Henman,  [1893]  2  Q.  B.  168).  Another  instance  is  that  of  a  mortgagor 
in  possession  who  grants  a  lease  unauthorised  either  by  the  terms  of 
the  mortgage  or  by  the  statutory  power.  Here  again,  even  where  the 
instrument  discloses  that  the  legal  estate  is  outstanding  in  another, 
the  parties  are  bound  by  the  relation  wliich  they  have  contracted  to 
observe  (Morton  v.  Woods,  1868,  L.  R.  3  Q.  B.  658;  4  Q.  B.  293); 
though  the  tenant  may  show  that  the  title  being  defeasible  has  since 
been  defeated.  For  the  mortgagee  is  entitled  in  such  a  case  to  assert  at 
any  time  his  title  paramount,  unless  he  exceptionally  raises  an  estoppel 
by  conduct  against  himself,  as  where  he  misled  the  tenant  to  his  prejudice 
by  professing  in  their  dealings  to  be  the  reversioner  {Keith  v.  Ganda, 
[1904]  1  Ch.  774).  If  during  the  currency  of  a  tenancy  by  estoppel  the 
landlord  should  acquire  a  good  title,  this  creates  a  valid  interest  in  the 
lessee. 

As  regards  derivative  titles  to  the  reversion,  the  position  is  essentially 
diflerent,  and  a  tenant  is  generally  at  liberty  to  allege  that  owing  to  the 
defect  of  the  original  title  no  legal  estate  passed  to  the  assignee ;  nor  is 
he  concluded  by  payment  of  rent  or  otiier  acts  of  admission,  if  susceptible 
of  explanation  on  the  ground  of  mistake  or  otherwise  {Serjeant  v.  Nash 
&  Co.,  [1903]  2  K.  B.  304).    See  also  article  Estoppel. 

Parties. 

The  constituent  parts  of  a  regular  lease  are  technically  distinguished 
as  follows: — The  parties,  recitals,  demise,  parcels,  habendum  (which 
declares  the  conmiencement  and  term  of  letting),  reddendum,  or  reserva- 
tion of  rent,  covenants,  and  conditions. 

It  would  be  impossible  within  the  limits  of  this  article  to  deal 
adequately  with  the  subject  of  parties.  As  a  general  rule,  all  pereons 
may  make  or  accept  leases,  and  consequently  may  be  parties.  There 
are,  however,  various  restrictions,  both  statutory  and  at  common  law, 
upon  this  right ;  while,  on  the  other  hand,  there  are  a  variety  of  Acts  of 
Parliament  scattered  through  the  Statute  Book  under  which  the  power 
both  of  making  and  accepting  lejvses  by  different  classes  of  persons  has 
been  considerably  enlarged.  On  these  matters  reference  should  be  made 
to  specific  articles  dealing  with  those  classes  of  persons,  e.g.  Infants  ; 
VOL.  vn.  41 
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Husband  and  "Wife  (as  to  married  women) ;  Lunacy  ;  Joint-Tenancy 
and  Tenants  in  Common  ;  Local  Government  (as  to  parish  and  county 
councils  and  allotment  lands);  Principal  and  Agent  (as  to  agents); 
Settled  Land  (as  to  tenants  for  life  and  other  limited  owners) ;  Powers 
(as  to  persons  acting  under  powers),  etc.  It  is  proposed,  however,  to 
offer  a  few  observations  in  this  place  as  to  the  leasing  powers  of  mort- 
gagors and  mortgagees,  of  receivers,  of  executors  and  administrators,  of 
copyholders  and  lords  of  manors,  and  of  corporations  other  than  those 
of  an  ecclesiastical  nature. 

The  power  of  mortgagors  and  mortgagees  to  make  leases  is  now  regu- 
lated by  the  Conveyancing  Act,  1881,  44  &  45  Vict.  c.  41,  which  applies 
to  all  mortgages  made  subsequent  to  that  year,  and  (by  agreement  in 
writing  between  the  parties  to  that  effect)  also  to  those  of  an  earlier 
date.  The  power,  however,  may  be  excluded  by  an  intention  to  the 
contrary  being  expressed  in  the  mortgage  deed  or  otherwise  in  writing, 
in  which  case  the  matter  is  still  regulated  by  common  law  according  to 
the  principles  to  be  presently  explained.  The  Act  provides  (s.  18)  that 
a  mortgagor  of  land  while  in  possession  shall,  as  against  every  incum- 
brancer, and  a  mortgagee  while  in  possession  shall,  as  against  all  prior 
incumbrancers,  if  any,  and  as  against  the  mortgagor,  have  power  to  make 
of  the  mortgaged  land  an  agricultural  or  occupation  lease  for  any  term 
not  exceeding  twenty-one  years,  and  a  building  lease  for  any  term  not 
exceeding  ninety-nine  years.  The  fact  that  the  lease  includes  furniture 
(the  premises  and  furniture  being  let  together  at  a  single  rent)  will  not 
prevent  it  from  being  an  occupation  lease  within  the  meaning  of  the 
statute;  nor  will  the  fact  that  it  conveys  sporting  rights  over  land 
which  is  not  included  in  it,  but  from  which  those  rights,  at  the  time  of 
its  being  made,  have  already  been  severed  (Broivny.Feto,  [1900]  2  Q.  B. 
653). 

Where  the  lease  is  by  the  mortgagor,  he  must  deliver  within  a 
month  to  the  mortgagee,  or  if  there  be  several  mortgagees,  to  the  one 
first  in  priority,  a  counterpart  of  the  lease  duly  executed  by  the  lessee, 
who,  however,  is  not  to  be  himself  concerned  to  see  that  this  provision 
is  complied  with.  The  conditions  for  the  validity  of  these  leases  are 
that  they  take  effect  in  possession  within  twelve  months,  that  they 
reserve  the  best  rent  which  can  be  reasonably  obtained  without  fine,  that 
they  contain  a  covenant  by  the  lessee  for  payment  of  the  rent,  and  a 
clause  of  re-entry  on  non-payment  within  a  time  to  be  specified  not 
exceeding  thirty  days,  and  that  a  counterpart  be  executed  by  the  lessee 
and  delivered  to  the  lessor.  It  is  further  provided  that  contracts  to 
make  or  accept  leases  under  this  Act  may  be  enforced  by  or  against 
every  person  upon  whom  the  lease,  if  granted,  would  be  binding.  Also, 
that  nothing  in  the  Act  is  to  prevent  the  mortgage  deed  from  con- 
ferring on  the  mortgagor  or  mortgagee,  or  both,  any  further  powers  of 
leasing,  such  powers,  if  any,  being  exercisable,  in  the  absence  of  an 
intention  to  the  contrary  expressed  in  the  mortgage  deed,  as  far  as  may 
be  as  if  conferred  by  the  Act,  and  with  all  similar  incidents,  effects,  and 
consequences ;  but  neither  the  mortgagor  nor  mortgagee  is  enabled  by 
the  Act  to  make  a  lease  for  a  longer  term  or  on  any  other  conditions 
than  such  as  could  have  been  granted  or  imposed  by  the  mortgagor  with 
the  concurrence  of  all  the  incumbrancers  if  the  Act  had  not  been  passed. 
A  lease  granted  by  a  mortgagor  under  this  section  has  been  held  to  be 
binding  on  the  mortgagee  and  on  all  persons  claiming  under  him  in 
precisely  the  same  manner  as  if  he  had  been  a  party  thereto  (  Wilson  v. 
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Queen's  Club,  [1891]  3  Ch.  522).  So  the  mortgagee,  upon  giving  notice 
to  the  tenant  of  the  mortgage,  and  of  his  intention  to  exercise  his  riglits 
under  it,  may  enforce  the  obhgations  of  the  lease  just  as  if  he  had  joined 
in  it ;  nor  can  his  right  be  interfered  with  by  any  collateral  stipulations 
between  the  lessor  and  lessee  (Municipal  Permanent  Investment  Building 
^odety  V.  Smith,  1888,  22  Q.  B.  D.  70).  The  effect  of  the  statute  has 
been  described  as  that  of  making  the  fee  simple  which  is  at  the  time 
vested  in  the  mortgagee  a  reversion  expectant  on  the  determination 
of  the  term  of  years  created  by  the  lease  {Bobbins  v.  Whyte,  [1906] 
1  K.  B.,  at  p.  129). 

Before  this  Act  was  passed  the  power  of  mortgagors  to  make  leases 
of  mortgaged  property  was  extremely  limited.  Without  the  consent  of 
the  mortgagee,  and  in  the  absence  of  power  given  to  him  by  the  mortgage 
deed,  he  could  make  no  lease  of  it  which  could  bind  the  mortgagee,  the 
tenant  as  against  the  latter  being  a  mere  trespasser  {Kcech  v.  Hall,  1778, 
1  Doug.  21 ;  1  Smith,  L.  C.  494,  10th  ed.).  The  mortgagee,  however, 
might,  if  he  pleased,  adopt  the  tenant  by  some  act  on  his  part,  such  as 
acceptance  of  rent,  amounting  to  a  recognition  of  a  tenancy  between  them. 
But  in  the  absence  of  some  act  of  the  kind  it  is  important  to  notice  that 
no  tenancy  existed  between  the  lessee  and  mortgagee,  except  where 
the  latter  was  estopped  by  his  conduct  from  alleging  the  contrary,  as 
when  he  had  led  the  former  to  infer  that  the  disposition  of  the  property 
to  him  was  valid  (see  Keith  v.  Ganda,  [1904]  1  Ch.  774).  It  resulted 
that  the  latter  could  not  obtain  rent  from  the  former  whether  by  suing 
him  for  it  or  by  distraining  upon  him  (Bogers  v.  Humphreys,  1835,  4  Ad. 
&  E.  299 ;  43  R,  R.  340).  It  is  a  question  of  fact  in  each  case  whether 
what  may  have  passed  between  the  lessee  and  mortgagee  amounts  to  a 
new  tenancy  between  them  (Underhay  v.  Bead,  1887,  20  Q.  B.  D.  209); 
but  it  is  well  settled  that  a  mere  notice  given  by  the  mortgagee  to  the 
tenant,  accompanied  by  a  request,  not  complied  with  by  the  latter,  for 
payment  of  the  rent  to  him,  is  not  sufficient  {Evans  v.  Elliot,  1838, 
9  Ad.  &  E.  342 ;  48  R.  R.  520).  The  new  tenancy  created  in  the  manner 
already  described  by  the  recognition  of  the  tenant  by  the  mortgagee  is  a 
yearly  tenancy  upon  all  the  terms  of  the  holding  agreed  upon  Ijetween 
the  tenant  and  the  mortgagor  so  far  as  such  terms  can  be  applied  to  a 
yearly  holding  {Doe  v.  On/jlaj,  1850,  10  C.  B.  25;  84  R.  R.  436);  and 
the  result  of  its  creation  is  to  put  an  end  te  the  tenancy  between  the 
lessee  and  the  mortgagor  (Corbett  v.  Plowden,  1884,  25  Ch.  D.  678). 

It  is  thus  seen  that  no  lease  by  a  mortgagor  is  at  common  law  valid 
as  against  the  mortgagee,  and,  on  the  other  hand,  the  mortgagee  himself, 
though  in  possession,  is  equally  unable  te  make  a  lease  which  would  be 
valid  as  against  the  mortgagor,  if  the  latter  bo  prepared  at  a  sul^equent 
period  to  redeem  the  mortgage  {Franklinski  v.  Ball,  1864,  33  Beav.  560; 
55  E.  R.  486).  It  was  on  account  of  these  difficulties  that  the  provisions 
of  the  Conveyancing  Act,  which  have  already  been  noticed,  were  passed ; 
but  inasmuch  as  those  provisions,  as  already  seen,  do  not  apply  to 
mortgages  made  before  the  year  1882,  and  as  they  may  be  excluded 
by  arrangement  between  the  mortgagor  and  the  mortgagee,  it  is  still 
necessary  to  be  acquainted  with  the  old  law. 

Beceivers  appointed  by  the  Court  are  usually  pennitted  to  make 
leases  of  terms  not  exceeding  three  years  without  the  necessity  of  an 
application  to  the  Court  (1  Seton,  802,  6th  ed.).  If  they  desire  to 
demise  for  a  longer  term,  however,  the  sanction  of  the  Court  is  neces- 
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sary  (2  Dan.  Ch.  Prac,  1443,  7th  ed.),  and  in  strictness  the  authority 
and  direction  of  the  Court  have  been  said  to  be  required  for  leasing  the 
property  entrusted  to  them  for  any  terms,  however  short  {Morris  v.  Elme, 
1790, 1  Ves.  139 ;  30  E.  R  269).  And  as  they  have  no  power  to  transfer 
the  legal  estate  in  such  property,  leases  of  it  are,  when  sanctioned  by  the 
Court,  usually  directed  to  be  made  by  the  person  in  whom  such  legal 
estate  is  vested  (2  Dan.  Ch.  Prac.  iibi  swpra).  Where  a  tenant  attorns 
to  a  receiver,  as  by  payment  of  rent  to  him,  a  tenancy  is  created  between 
them,  under  a  well-established  principle,  by  estoppel  {Evans  v.  MathiaSy 
1857,  7  El.  &  Bl.  590 ;  Jolly  v.  Arhuthnot,  1859,  4  De  G.  &  J.  224 ;  45 
E.  R  87). 

Executors  aiid  administrators  have  a  limited  power  of  granting  leases, 
of  property  vested  in  them  in  right  of  their  office.  Where,  for  instance,, 
a  term  of  years  has  been  made  the  subject  of  a  specific  bequest,  an 
executor  who  has  once  given  his  assent  thereto  loses  his  power  of  leasing 
the  property,  the  interest  in  the  term  vesting  at  once  in  the  devisee 
{Doe  V.  Gutj,  1802,  3  East,  120 ;  6  R.  R  563).  Executors  being  in  tlie- 
position  of  trustees  for  the  beneficial  owners,  leasing  by  them  has  been 
said  to  be  an  act  "  not  regularly  within  their  province "  {per  Lord  St. 
Leonards,  Keating  v.  Keating,  1835,  LI.  &  G.  133 ;  46  R.  R.  178) ;  so  that 
persons  who  take  leases  from  them  are  exposed  to  the  danger  of  being 
called  upon  to  show,  at  the  risk  of  having  them  declared  invalid,  that 
the  granting  of  them  was  for  the  advantage  of  the  estate  {ibid.).  So  a 
lease  has  been  declared  invalid  which  was  granted  by  an  administrator 
to  a  person  who  had  notice  from  the  parties  beneficially  interested  that  a. 
sale  of  the  property  was  required  by  them  {Drohan  v.  Drohan,  1809, 1  Ball 
&  B.  185 ;  12  R  R  10).  Similarly,  an  option  of  purchase  hi  a  lease  from 
executors  has  been  held  invalid,  as  preventing  a  sale,  while  the  period 
mentioned  in  it  is  running,  to  any  person  other  than  the  lessee  {Oceanic- 
Steam  Navigation  Co.  v.  Sutherherry,  1880, 16  Ch.  D.  236).  There  is  this, 
distinction  between  leases  by  executors  and  administrators,  that  the 
former  may  be  made  even  before  probate  is  obtained,  because  the  estate 
vests  in  the  executor  immediately  upon  the  death  of  the  testator  {Roe  v. 
Summerset,  1770,  2  Black.  W.  692) ;  while  those  by  the  administrator 
are  invalid  until  he  has  obtained  his  letters  of  administration,  which 
alone  constitute  his  title  (1  Wms.  Executors,  314,  10th  ed.).  Executors 
and  administrators  being  joint-tenants,  leases  by  one  of  them  will  be 
valid,  whether  made  in  the  name  of  all  or  not  {Jacomb  v.  Harwood,  1751, 
2  Ves.  Sen.  265 ;  28  E.  R  172).  There  is  no  objection  to  one  of  several 
executors  accepting  a  tenancy  from  his  co-executors  {Cowper  v.  Fletcher,, 
1865,  6  B.  &  S.  464). 

The  power  both  of  lords  of  manors  and  of  copyholders  to  make  leases 
depends  wholly  on  custom.  With  regard  to  the  former,  a  lease  departing 
from  the  custom  of  the  manor  will  not  be  valid  as  against  the  successors 
of  the  lord  {Doe  v.  Strickland,  1842,  2  Q.  B.  792;  57  R  R  792).  So  a. 
custom  for  a  lord  to  grant  leases  out  of  the  wastes  of  the  manor  without 
restriction  has  been  held  invalid,  the  effect  of  upholding  such  custom 
being  to  put  an  end  to  all  rights  of  common  {Badger  v.  Ford,  1819,  3  Barn. 
&  Aid.  153;  22  R  R.  331);  though  where  sanctioned  by  custom  leases 
out  of  such  wastes  may  be  granted  by  the  lord  {Lascelles  v.  Lord  Onslow, 
1877,  2  Q.  B.  D.  433).  With  regard  to  the  latter,  by  general  custom 
leases  not  exceeding  one  year  are  good  (Com.  Dig.,  "  Copyhold,"  K.  3)„ 
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and  where  that  term  is  exceeded  the  licence  of  the  lord  is  required. 
Where  a  licence  for  that  purpose  has  been  granted,  its  terms  must  be 
strictly  complied  with,  though,  of  course,  the  demise  is  not  invalid  by 
reason  of  its  being  made  to  enure  for  a  term  less  than  that  covered  by 
the  licence  {Goodunn  v.  LoTujhurst,  1596,  Cro.  Eliz.  535 ;  78  E.  K.  782). 
Where  no  licence  is  obtained,  or  where  a  licence  having  been  obtained, 
its  terms  are  departed  from,  the  copyholder  will  incur  forfeiture  (Jackman 
V.  Hoddesdon,  1594,  Cro.  Eliz.  351 ;  78  E.  R.  599).  As  in  all  similar  cases, 
however,  such  forfeiture  may  be  waived  by  the  lord.  Where,  for  example, 
he  accepts  subsequent  rent  or  does  some  act  recognising  the  tenancy 
after  he  has  gained  knowledge  of  the  accrual  of  the  forfeiture,  such  act 
will  operate  as  a  waiver  {Doe  v.  Bousjield,  1844,  6  Q.  B.  492 ;  66  R.  R 
474).  And  a  lease  in  excess  of  the  custom  or  of  tiie  licence,  though 
invalid  as  against  the  lord,  is  always  good  as  between  the  parties  and  as 
against  every  other  person  except  the  actual  lord  at  the  time  the  for- 
feiture accrues  {Lady  Montagues  Case,  1613,  Cro.  Jac.  301 ;  79  E.  R  257). 
Where  the  estate  actually  granted  does  not  exceed  the  period  covered  by 
the  custom,  a  mere  covenant  that  the  land  may  be  held  beyond  that  period 
will  not  cause  a  forfeiture  {ibid.).  Nor  is  there  any  objection  to  an 
agreement  being  made  by  a  copyholder  to  grant  a  lease  in  excess  of  the 
custom  subject  to  the  licence  of  the  lord  being  obtained  {Pistor  v.  Cater, 
1842,  9  Moe.  &  W.  315 ;  60  R  R  741).  The  lord,  however,  cannot  give 
a  licence  clogged  by  a  condition  that  some  act  should  at  a  subsequent 
period  Ije  performed  for  its  validity ;  for  a  licence  is  only  a  dispensation 
of  forfeiture,  and  such  condition  would  conseriuently  be  void  {Haddon 
v.  An-owsmith,  1596,  Cro.  Eliz.  461 ;  78  E.  R  699).  The  grant  or  refusal 
of  a  licence  rests  entirely  in  the  discretion  of  the  lord  {R.  v.  Hale,  1838, 
9  Ad.  &  E.  339 ;  48  R  R.  518);  but  once  granted,  it  operates  as  a  con- 
firmation of  the  copyholder's  lease;  and  consefjuently,  if  the  copyholder 
commit  a  forfeiture  after  having  made  a  lease  with  the  lord's  licence,  the 
latter  cannot  dispossess  the  tenant  {Clarke  v.  Arden,  1855, 16  C.  B.  227). 
But  where  a  copyholder  obtains  a  licence  from  the  lord  to  make  a  lejise, 
such  lease  will  determine  with  the  estate  of  the  lord  (1  Ro.  Abr.  511  K.). 
As  to  powers  to  lords  of  settled  manors  to  give  licences  to  their  copyhold 
or  customary  tenants  to  grant  leases,  see  the  Settled  Estates  Act,  1877, 
40  &,  41  Vict.  c.  18,  ss.  9,  56 ;  and  as  to  similar  powers  of  tenants  for 
life,  the  Settled  Land  Act,  1882,  45  &  46  Vict.  c.  38,  s.  14. 

Corporations  may  in  general  make  leases  of  the  property  vested  in 
them,  such  leases,  like  all  their  other  contracts,  recjuiring  for  their 
validity  to  be  sealed  with  their  common  seal.  Of  the  two  kinds  of 
corporations,  lay  and  ecclesiastical,  something  has  already  Ijeen  said  of 
the  leasing  powers  possessed  by  the  latter  (see  Ecclesiastical  Corpora- 
tions). It  is  proposed  to  add  a  few  observations  here  on  those  of  lay 
corporations.  These  corporations  are  of  two  kinds,  known  respectively 
as  civil  and  eleemosynary.  At  common  law  the  leasing  power  of  all 
civil  corporations  is  entirely  unrestricted  (Co.  Litt.  44a).  Restrictions, 
however,  have  been  introduced  at  various  times  by  statute.  The 
Mimicipal  Corporations  Act,  1882,  45  &  46  Vict.  c.  50,  prevents  the 
council  of  an  incorporated  town,  in  the  absence  of  some  Act  of  Parlia- 
ment, from  leasing  any  corporate  land  for  a  term  exceeding  thirty-one 
years,  unless  the  approval  of  the  Treasury  (now  the  Local  Government 
Board,  51  &  52  Vict.  c.  41,  s.  72)  be  obtained  (see  Davis  v.  Corporation 
of  Leicester,  [1894]  2  Ch.  208).     Leases,  however,  not  exceeding  that 
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term  are  permitted,  but  only  on  condition  that  a  clear  yearly  rent 
reasonable  in  amount  be  reserved  and  payable  throughout  the  term 
without  any  fine  (see  ss.  108,  109).  Colleges  and  universities,  again, 
which  are  also  civil  corporations,  are  prevented  by  the  Universities  and 
College  Estates  Act,  1858,  21  &  22  Vict.  c.  44,  amended  by  23  &  24  Vict. 
c.  59,  so  far  as  those  bodies  are  concerned  to  which  the  Act  applies, 
from  granting  leases  for  terms  exceeding  twenty-one  years,  and  unless 
certain  conditions  which  are  laid  down  in  the  Act  are  complied  with. 
Nor  are  leases  by  any  college  valid  if  granted  for  more  years  than  are 
limited  by  its  private  statutes  (13  Eliz.  c.  10,  s.  4). 

With  regard  to  eleemosynary  corporations,  the  trustees  of  a  charity 
were  able  apart  from  statute  to  grant  leases  of  any  length,  the  only 
conditions  which  were  necessary  to  be  fulfilled  being  that  such  leases 
should  be  "  reasonable  "  and  of  benefit  to  the  charity ;  and  any  leases 
where  such  conditions  were  not  fulfilled  could  be  invalidated  by  the 
Court  of  Chancery  by  its  general  power  of  interposition  in  matters  of 
the  kind  {A.-G.  v.  Owen,  1805,  10  Ves.  555 ;  32  E.  R.  960).  It  has,  how- 
ever, been  provided  by  statute  (16  &  17  Vict.  c.  137)  that  the  Charity 
Commissioners  shall  have  power  to  authorise  the  letting  of  charity 
lands  on  lease  when  they  consider  it  beneficial  to  the  charity ;  and  such 
leases  so  authorised  by  them  are  to  have  the  same  validity  as  if  author- 
ised by  the  express  terms  of  the  trust  affecting  the  charity  (ss.  21,  26). 
By  18  &  19  Vict,  c,  124,  moreover,  lands  belonging  to  a  charity  were 
vested  in  an  official  trustee,  and  the  acting  trustees  were  empowered  to 
grant  all  such  leases  of  lauds  vested  in  him  as  they  would  have  been 
able  to  grant  if  they  had  been  vested  in  tliemselves  (ss.  15,  16).  This 
Act  also  provides  that  it  shall  not  be  lawful  for  the  trustees  or  persons 
acting  in  tlie  administration  of  any  charity  to  grant,  otherwise  than  by 
the  express  authority  of  Parliament,  or  of  a  Court  of  competent  juris- 
diction, or  according  to  a  scheme  legally  established,  or  with  the  approval 
of  the  Commissioners  under  the  Act,  any  lease  of  its  property  (amongst 
other  things)  in  consideration  wholly  or  in  part  of  any  fine  or  for  any 
term  of  years  exceeding  twenty-one  years  (s.  29).  It  has  been  held  that 
a  scheme  is  not  legally  established  within  the  meaning  of  this  section 
unless  it  is  a  scheme  either  sanctioned  by  the  Court  of  Chancery  or  by 
those  other  Courts  which  under  the  Act  just  cited  (16  &  17  Vict.  c.  137) 
could  sanction  schemes  {In  re  Masons  Orphanage  and  London  and  North- 
Western  Rhj.  Co.,  [1896]  1  Ch.  54,  596).  A  lease  granted  for  a  term 
longer  than  the  twenty-one  years  allowed  by  the  above  provision,  the 
approval  of  the  Charity  Commissioners  not  having  been  obtained,  is  not 
valid  for  twenty-one  years,  but  is  void  altogether  {Bishop  of  Bangor  v. 
Parry,  [1891]  2  Q.  B.  277). 

The  taking  of  leases  by  trustees  of  charities,  it  may  be  mentioned 
here,  must  be  in  accordance  with  the  provisions  of  the  Mortmain  Act, 
51  &  52  Vict.  c.  42.     See  Moetmain. 

Parcels. 

The  extent  of  the  premises  demised  depends  upon  the  words  of 
description  used  in  the  parcels  of  the  lease,  upon  the  "  general  words  " 
which  a  lease  if  made  subsequently  to  1881  is  deemed  to  contain  by  the 
Conveyancing  Act,  upon  the  implications  of  law  in  favour  of  a  lessee, 
and  upon  any  reservations  or  exceptions  expressed  in  the  lease  or 
implied  at  law  in  favour  of  the  lessor.     The  rules  of  interpretation 
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applied  to  words  of  description  are  chiefly  laid  do^vll  in  cases  upon  con- 
veyances of  sale,  and  do  not  specially  belong  to  the  law  of  landlord  and 
tenant.  It  is  sufficient  therefore  to  state  very  briefly  the  principles 
which  have  been  adopted. 

The  Courts  will  in  all  cases  endeavour  to  ascertain  the  intention  of 
the  parties.  Parcel  or  no  parcel  is  a  question  of  fact,  and  in  case  of  a 
trial  at  nisi  prius  should  be  left  to  the  jury;  but  the  judge  in  such  a 
case  will  direct  them  as  to  the  construction  of  any  instruments  neces- 
sary for  its  decision  {Lyle  v.  Richards,  1866,  L.  R.  1  H.  L  222).  Evid- 
ence is  therefore  admissible  to  identify  the  premises  demised,  and  in 
cases  where  the  description  is  ambiguous,  of  the  conditions  existing  at 
the  time  when  the  lease,  or  the  contract  for  the  lease,  was  made  {Mappin 
V,  lAherty,  [190.3]  1  Ch.  118).  But  where  a  particular  property  is 
granted  in  terms  entirely  applicable,  it  is  not  open  to  the  parties  to 
show  by  extrinsic  evidence  that  something  not  described  ought  to  be 
included.  Sometimes  the  premises  are  described  in  general  terms  with 
a  reference  to  the  occupation  of  a  previous  tenant,  and  difficulties  liave 
frequently  arisen  where  such  tenant  did  not  in  fact  occupy  the  whole  of 
the  premises  which  were  pHmd  fade  included  in  the  general  words  of 
description.  The  question  in  such  cases  is  how  far  the  restrictive  words 
ought  to  be  rejected  by  reason  of  the  maxim  falsa  dcmonstratio  non 
nocct ;  that  is  to  say,  whether  they  were  intended  to  restrict  the  extent 
of  the  premises  granted  or  were  inserted  merely  by  way  of  identifica- 
tion, and  as  such  are  erroneous.  The  distinction  between  some  cases  of 
this  class  is  a  narrow  one  (cp.  Maf/ee  v.  LavcU,  1874,  L.  R  9  C.  P.  107 ; 
and  Martyr  v.  Lawrence,  1864,  2  De  G.,  J.  &  S.  261 ;  46  E.  R.  375). 
Similar  cases  have  also  arisen  where  the  acreage  of  the  demised  premises 
has  been  wrongly  stated.  The  general  rule  is  that  where  there  is  a 
sufficient  description,  by  giving  the  particular  name  of  the  close  or 
otlierwise,  a  "  false  demonstration "  may  be  rejected,  but  that  if 
premises  are  described  in  general  terms,  and  a  particular  description 
be  added,  the  latter  controls  the  former  {Doe  v.  Gallmoay,  1833,  5  Barn. 
&  Adol.,  at  p.  51,  2)cr  Parke,  J  ;  39  R.  R.  381 ;  Home  v.  Stmhen,  [1902] 
A.  C.  454;  and  as  to  land  bounded  by  the  seasliore  see  Mellor  v. 
Walmcsley,  [1905]  2  Ch.  164). 

This  doctrine  as  to  rejection  is  not  confined  to  cases  where  an  untrue 
description  occurs  subsetjuently  to  what  is  held  to  be  a  true  and  suffi- 
cient description,  it  being  immaterial  for  this  purpose  in  what  order 
they  respectively  come.  But  it  does  not  apply  to  cases  where,  through 
a  common  mistake  of  the  parties,  something  which  does  not  in  faict  exist 
is  granted  in  clear  terms,  as,  for  instance,  the  right  to  use  "  the  stair- 
case of  No.  13  " — a  house  which  did  not  in  fact  contain  one.  For  such 
mistakes  rectification,  if  the  intention  of  the  parties  can  be  established, 
is  the  appropriate  remedy  {Coicen  v.  TrucjUt,  Ltd.,  [1899]  2  Ch.  309). 

To  these  general  observations  may  be  added  a  reference  to  the  law 
in  two  special  cases  of  parcels.  Where  the  lease  grants  a  right  of  way 
over  an  existing  road  without  restricting  it  to  foot-passengers  or  other- 
wise, it  will  be  construed  with  reference  to  the  nature  of  the  road  and 
the  purpose  for  which  it  is  intended  to  be  used  {Canyimi  v.  Villars,  1878, 
8  Ch.  D.  415).  But  the  class  of  persons  entitled  to  use  it  may  be 
enlarged  by  a  change  in  the  nature  of  the  occupation,  such  as  the 
conversion  of  a  private  dwelling-house  into  a  club  {Baxendale  v.  North 
Lambeth  Club,  [1902]  2  Ch.  427). 

Another  decision  as  to  the  parcels  of  a  demise,  which  is  of  interest 
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owing  to  the  growing  importance  of  the  law  relating  to  flats,  is  that 
given  in  Carlisle  Caf4  Co.  v.  Muse,  1897,  67  L.  J.  Ch.  53.  It  was 
there  held  that  a  demise  of  an  upper  floor  of  a  house  includes  the 
outer  walls,  so  far  as  they  are  solely  appropriate  to  the  rooms  let,  and 
that  the  tenants  of  another  floor  under  a  subsequent  lease  had  therefore 
no  right  to  affix  letters  to  such  part  of  the  outer  walls.  - 

Provisions  of  the  Convey a7wi7ig  Act,  1881,  and  Implications  at  Law. — 
An  important  change  has  been  introduced  by  sec.  6  of  this  Act  as  regards 
conveyances  subsequent  to  1881,  but  its  enactments  only  apply  in  so  far 
as  a  contrary  intention  is  not  expressed  in  the  conveyance,  and  are  to 
have  effect  subject  to  its  terms  and  provisions.  By  tlie  interpretation 
clause  (s.  2  (5))  a  conveyance  includes  a  lease.  The  effect  upon  leases 
of  the  first-named  section  may  be  summarised  as  follows: — A  lease 
of  land  is  to  be  deemed  to  include  and  operate  to  demise  with  the  land 
all  buildings,  erections,  fixtures,  commons,  hedges,  ditches,  fences,  ways, 
waters,  watercourses,  liberties,  privileges,  easements,  rights,  and  advan- 
tages whatsoever  appertaining  or  reputed  to  appertain  to  the  land, 
or  any  part  thereof,  or  at  the  time  of  conveyance  demised,  occupied, 
or  enjoyed  with,  or  reputed  or  known  as  part  or  parcel  of  or  appurten- 
ant to  the  land  or  any  part  thereof.  And  if  there  are  houses  or  other 
buildings  on  the  land  demised,  all  outhouses,  erections,  fixtures,  cellars, 
areas,  courts,  courtyards,  cisterns,  sewers,  gutters,  drains,  ways,  passages, 
lights,  watercourses,  liberties,  privileges,  easements,  rights,  and  advantages 
whatsoever  appertaining,  etc.  (as  above),  to  the  land,  liouses,  or  buildings 
demised,  are  in  like  manner  to  pass  by  the  lease. 

This  section  therefore,  within  the  limits  already  stated,  declares 
in  detail  what  hereditaments,  whether  corporeal  or  incorporeal,  a  lease 
shall  carry  with  it  in  addition  to  the  land,  or  land  and  houses,  which 
are  the  express  subject  of  demise.  Under  these  provisions  the  inquiry 
is  rather  as  to  the  fact  of  user  than  as  to  the  title  under  which  it  was 
obtained.  Thus  an  easement  over  a  roadway  has  been  held  to  pass, 
although  it  had  only  been  enjoyed  by  the  permission,  renewed  from 
time  to  time,  of  the  grantor  (International  Tea  Co.  v.  Hobhs,  [1903] 
2  Ch.  165).  At  the  same  time  the  words  thus  imported  into  conveyances 
are  to  be  construed  with  reference  to  what  was  known  and  contemplated 
at  the  time  of  the  grant.  A  right  to  light,  for  instance,  would  not  pass 
as  a  light  enjoyed  if  there  could  in  the  circumstances  have  been 
no  expectation  of  its  continuance  {Godwin  v.  Schweppes,  Ltd.,  [1902] 
1  Ch.  926);  nor  if  at  the  date  of  the  conveyance  the  grantor  had 
no  power  to  grant  it  expressly  (Quicke  v.  Chapman,  [1903]  1  Ch.  659). 
And  the  rights  or  privileges  claimed  iinder  the  statute  must  be  such 
as  are  known  to  the  law  (Burroivs  v.  Lang,  [1901]  2  Ch.  502).  There 
is  as  yet  but  little  authority  as  to  what  is  a  sufficient  expression  of 
a  contrary  intention  in  the  conveyance  to  exclude  its  operation  (see 
Beddin/fton  v.  Atlee,  1887,  35  Ch.  D.,  at  p.  331 ;  Broomfield  v.  Williams, 
[1897]' 1  Ch.  602;  Pollard  v.  Gare,  [1901]  1  Ch.  834).  The  object  of 
these  provisions  is  to  make  conveyances  shorter  and  more  uniform,  and 
not  in  any  way  to  affect  the  rights  of  parties  to  a  contract  for  a  sale 
or  demise  to  have  the  conveyance  settled  in  accordance  with  such 
contract  {In  re  Peck,  [1893]  2  Ch.  315). 

In  no  respect,  perhaps,  has  the  Act  done  more  to  simplify  the  law 
relating  to  the  parcels  of  a  lease  than  in  cases  of  severance ;  that  is  to 
say,  where  the  lessor  retains  land  adjoining  that  which  he  demises,  and 
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the  lessee  claims  to  exercise  or  enjoy  rights  of  way,  or  light,  or  any 
other  easement  over  the  property  so  retained.  Formerly  much  difficulty 
was  often  experienced  in  cases  of  this  kind  where  the  demise  made 
no  express  mention  of  such  rights,  and  the  decision  depended  upon 
highly  technical  distinctions  between  different  classes  of  easements. 
Thus  a  demise  of  premises,  without  more,  was  held  to  create  in  favour 
of  the  lessee,  in  the  first  place  easements  of  necessity,  i.e.  those  necessary 
for  the  lessee's  enjoyment  of  the  demised  premises  {Poldcn  v.  Bastard, 
1865,  L.  li.  I  Q.  B.  156,  2yer  Erie,  C.J.)  in  the  way  in  which  they  were 
used  at  the  date  of  the  lease  {Gayford  v.  Moffatt,  1868,  L  R  4  Ch.  133). 
Secondly,  it  was  held  to  convert  into  easements  in  favour  of  the  lessee 
such  rights  exercised  by  the  lessor  before  severance  over  the  property 
retained  by  him  as  would,  if  exercised  by  a  stranger,  have  teen  "  continu- 
ous "  and  "  apparent "  easements,  according  to  the  classification  adopted 
in  the  law  specially  relating  to  such  rights.  These  privileges  were 
held  to  be  conferred  upon  a  lessee  by  virtue  rather  of  the  relations 
created  by  the  demise  tlian  of  any  particular  phraseolog>'  in  the 
instrument ;  upon  the  well-known  principle  that  a  lessor  is  not  entitled 
to  derogate  from  his  own  grant,  and  is  deemed  to  have  intended  the 
lessee  to  have  a  reasonable  enjoyment  of  the  thing  demised  (see  Birming- 
ham  Banking  Co.  v.  i^ass,  1888,  38  Ch.  D.  295 ;  Aldin  v.  Latimer  Clark  & 
Co.,  [1894]  2  Ch.  437).  And  upon  the  same  principle  the  right  to  use 
a  defined  and  formed  road  to  part  of  the  demised  premises  has  been 
held  to  pass  under  a  lease  of  a  farm  "  with  all  appurtenances,"  although 
there  was  at  tlie  time  of  the  demise  no  such  right  strictly  appurtenant 
to  the  farm,  where  the  lessor  was  also  owner  of  the  land  over  which 
the  road  passed  {Thomas  v.  (hoen,  1887,  20  Q.  B.  D.  225;  cp.  Brown  v. 
Alabaster,  1887,  37  Ch.  D.  490).  "When  two  properties  are  severed, 
the  parties  to  the  severance,  both  the  man  who  gives  and  the  man  who 
t^kes,  intend  that  such  reasonable  incidents  shall  go  with  the  thing 
granted  as  to  enable  the  person  who  takes  it  to  enjoy  it  in  a  proper 
and  substantial  way  "  {Bayley  v.  Ch-eai  Western  My.  Co.,  1884,  26  Ch.  D. 
434,  per  Bowen,  LJ.,  p.  453). 

It  has  recently  been  decided  that  an  express  demise  in  a  lease  of 
"  streams "  leading  to  a  pond  does  not  as  a  matter  of  construction 
include  water  percolating  into  it  without  any  continuous  flow ;  and  it 
was  doubted  whether,  in  view  of  this  express  and  limited  grant,  the 
lease  could  by  inipHcation  be  extended  so  as  to  imix)se  upon  the  lessor 
an  obligation  not  to  diminish  the  supply  of  water  to  such  pond  {M^Nah 
V.  Robertson,  [1897]  App.  Cas.  129). 

The  rights  of  a  lessee  to  an  easement,  under  a  grant  in  general  words, 
over  land  retained  by  the  lessor,  are  limited  in  point  of  time  to  the 
duration  of  the  estate  which  the  lessor  had  in  such  land  at  the  date 
of  the  lease,  and  are  not  extended  if  he  subsequently  acquire  a  further 
interest  in  it ;  for  general  words  in  a  grant  must  be  restricted  to  that 
which  the  grantor  had  then  power  to  grant.  He  might,  of  course,  bind 
himself  by  purporting  to  grant,  or  professing  to  be  entitled,  for  a  longer 
period  {Booth  v.  Alcock,  1873,  L.  K.  8  Ch,  663).  Such  rights  are  limited 
also  by  the  actual  continuance  of  the  lease,  and  whenever  and  in  what- 
ever manner  it  is  put  an  end  to,  they  ce&se  {Beddinyton  v.  Atlee,  1887, 
35  Ch.  D.  317).  Where,  in  case  of  severance,  land  out  of  possession  reverts 
to  the  lessor  during  the  currency  of  a  lease  of  adjoining  lands,  the  right 
of  the  lessee  to  easements  over  them,  if  any,  commences  from  the  date 
of  the  lessor's  possession  (  Warner  v.  McBryde,  1877,  36  L.  T.  360). 
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Exceptions. — By  aij  exception  a  grantor  excludes  some  portion  of 
what  he  has  already  given  so  that  it  may  not  pass  but  remain  in 
himself,  a  valid  exception  having  immediate  operation  {Cooper  v.  Stuart, 
1889,  14  App.  Cas.  286,  per  Lord  Watson).  But  if  the  thing  excepted 
has  already  been  granted  in  express  terms,  the  exception  is  void  as 
repugnant  to  the  grant ;  as,  for  instance,  an  exception  of  one  acre  from 
a  grant  of  twenty  named  acres  (Shep.  Touch.  79).  So,  too,  if  it  would 
render  the  grant  ineffectual  (2  Piatt,  Leases,  37).  But  from  an  ordinary 
demise,  as  of  a  farm,  a  specific  portion  or  a  specified  amount  may  be 
excepted.  (As  to  the  right  of  selection  in  the  latter  case,  see  Jenkins  v. 
Green,  1858,  27  Beav.  437;  54  E.  E.  172.)  The  most  usual  exceptions 
are  those  of  mines  and  minerals,  and  of  trees  or  woods. 

An  exception  to  be  effectual  must  either  be  expressed  in  clear  terms, 
or  be  made  clear  by  reference  to  other  parts  of  the  demise,  and  there- 
fore a  mere  saving  clause,  reserving  liberty  to  a  grantor  to  get  minerals, 
will  not  suffice  {Duke  of  Sutherland  v.  Hcathcote,  [1892]  1  Ch.  475). 
But  a  valid  exception  of  minerals  carries  with  it  the  right  to  work  them 
and  to  all  requisite  wayleaves  {Davis  v.  Treharne,  1881,  6  App.  Cas.  460) ; 
and  on  the  other  hand  involves  an  obligation  upon  the  lessor  to  leave 
sufficient  support  for  the  surface  {Proved  v.  Bates,  1865,  34  L.  J.  Ch. 
406).  The  term  "  minerals  "  has  frequently  been  the  subject  of  judicial 
construction.  The  important  decisions  will  be  found  cited  in  Lord 
Jersey  v.  Neath  Gv.ardians,  1889,  22  Q,  B.  D.  555 ;  Todd  &  Co.  v.  iV.-^. 
Ely.  Co.,  [1903]  1  K.  B.  603 ;  and  Thicker  v.  Linger,  1883,  8  A.  C.  508 ; 
and  see  article  Minerals.  In  Elwes  v.  Brirjg  Gas  Co.,  1886,  33  Ch.  D. 
562,  it  was  thought  that  an  ancient  boat  imbedded  in  the  soil,  found  by 
the  tenant  in  the  course  of  excavations,  was  not  within  an  exception  of 
minerals ;  but  it  was  held  that,  apart  from  this,  it  did  not  pass  under 
the  demise.  As  to  the  term  "  mines,"  see  Batten  Pooll  v.  Kennedy,  [1907] 
1  Ch.  256. 

An  exception  of  trees  is  commonly  found  in  formal  leases,  and  takes 
various  forms,  under  which  particular  classes  of  trees  have  been  held 
respectively  to  pass.  These  are  rather  matters  of  conveyancing  law  than 
of  any  general  interest.  It  may  be  stated,  as  a  rule,  that  the  presumption 
is  in  favour  of  timber  trees  alone  being  within  the  exception,  and  that 
an  exception  of  "  trees  "  will  not,  while  an  exception  of  "  woods  "  will,  be 
construed  to  include  the  soil  covered  by  the  trees  or  woods  {Legh  v.  Heald, 
1830,  1  Barn.  &  Adol.  622 ;  35  E.  E.  402).  An  exception  of  trees,  how- 
ever, carries  with  it  an  implied  right  in  the  landlord  to  go  upon  the 
demised  premises  to  cut  them  at  all  reasonable  times  {Hewitt  v.  Lsham, 
1851,  7  Ex.  Eep.  77  ;  86  E.  E.  576). 

Reservations. — These  were  originally  distinguished  from  exceptions 
as  being  concerned,  not  with  the  thing  granted,  but  with  something 
issuing  out  of  it  and  newly  created,  such  as  rent  or  services.  But  in 
modern  times  the  strict  meaning  of  reservations  has  been  lost  sight  of, 
and  the  matters  most  considered  under  this  head  are  rights  retained 
by  the  landlord  over  the  lands  let  to  the  tenant,  whether  such  rights 
are  in  the  nature  of  easements  or  sporting  rights  (which  are  profits  ct, 
prendre).  According  to  legal  fiction,  where  there  is  such  a  reservation 
the  lessee  regrants  to  the  lessor  that  which  is  reserved,  and  at  common 
law  it  was  therefore  requisite  that  the  lease  should  be  executed  by  the 
former  and,  further,  that  it  should  be  under  seal.  It  has  been  objected 
to  this  theory  that  in  the  case  of  a  reservation  of  an  easement  there  is- 
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no  dominant  tenement  to  which  such  a  right  can  be  appurtenant, 
inasmuch  as  the  regrant  is  to  the  lessor  as  own6r  of  the  reversion 
only.  And  possibly  it  may  be  more  accurate  to  regard  such  reserva- 
tion as  founded  upon  a  covenant  by  the  tenant  rather  than  a  regrant ; 
but  the  validity  of  this  objection  has  never  been  expressly  decided 
{Lord  Dynevor  v.  Tennant,  1888,  13  App.  Cas.  279,  per  Lord  Selborne). 
If  in  such  a  case  the  reversion  becomes  vested  in  the  lessee,  the 
consequent  merger  extinguishes  the  rights  of  the  lessor  under  the 
reservation  (ibid.). 

Where  a  conveyance  containing  a  reservation  of  easements  had 
never  been  executed  by  the  purchaser,  although  he  had  entered  into 
possession,  it  was  held  that  in  equity  the  rights  thereby  reserved  could 
be  enforced,  both  against  him  and  against  a  mortgagee  who  took  with 
notice  of  it,  notwithstanding  the  want  of  execution  (J/a^  v.  Belleville, 
[1905]  2  Ch.  005). 

Rights  of  sporting  will  pass  to  the  lessee  unless  expressly  reserved, 
and  such  reservation  is  in  legal  effect  a  licence  of  a  profit  d  prendre, 
whether  expressed  as  a  reservation  or  as  a  separate  grant  (see  Brown 
v.  Beto,  [1900]  2  Q.  B.,  at  p.  662).  Such  a  reservation  ought  therefore 
in  strictness  to  be  in  a  lease  under  seal,  and  executed  by  the  tenant 
{Durham  Rly.  Co.  v.  Walker,  1842,  2  Q.  B.  940;  57  R.  R.  842).  A  mere 
stipulation  that  the  tenant  is  not  to  destroy  but  to  preserve  all  game 
bred  on  the  farm  does  not  amount  to  a  reservation  to  the  landlord 
{Colenum  v.  Bathurst,  1871,  L.  R.  6  Q.  B.  366). 

The  right  of  a  landlord  to  reserve  ground  game,  i.e.  hares  and  rabbits, 
over  lands  in  the  occupation  of  a  tenant,  is  to  a  large  extent  taken  away 
by  the  Ground  Game  Act,  1880,  43  «&  44  Vict.  c.  47 ;  for  by  sec.  3  every 
agreement,  condition,  or  anangement  which  purports  to  divest  or  alienate 
the  right  of  the  occupier  as  declared  by  the  Act  shall  be  void.  The 
effect  of  this,  however,  is  to  avoid  such  contracts  so  far  only  as  they 
conHict  with  its  provisions,  and  a  reservation  therefore  of  exclusive 
sporting  rights  will  he  enforced  in  respect  of  winged  game  {Stanton 
v.  Broum,  [1900]  1  Q.  B.  671).  The  opinion  expressed  in  the  above  case 
that  the  section  is  retrospective  is  opposed  to  the  view  taken  in  an  earlier 
decision  {infra) ;  but  so  far  as  reservations  are  concerned  the  question 
is  immaterial,  as  they  are  clearly  within  the  saving  clause  (s.  5)  whicli 
protects  rights  to  kill  game  vested  by  lease  in  a  landlord  at  tlie  date 
of  the  passing  of  the  Act,  and  equitable  vesting  has  been  held  to 
be  sufficient  (AUhnsen  v.  Brooking,  1884,  26  Ch.  1).  559).  See  under 
Ground  Game. 

Implied  Bights  of  a  Lessor  upon  Severanee. — In  addition  to  the  rights 
preserved  to  him  by  the  express  exceptions  or  reservations  of  the  lease, 
a  lessor  has  under  certain  circumstances  implied  rights  in  respect  of 
property  retained  by  him.  These  are  frequently  called  implied  reserva- 
tions. It  follows  from  the  general  rule  of  law  by  which  a  grant  is  to  be 
construed  strictly  against  the  grantor,  that  it  is  much  more  difhcult  to 
establish  an  implied  right  in  favour  of  a  lessor  than  an  implied  grant  in 
favour  of  a  lessee.  For  it  is  the  duty  of  tlie  lessor  to  reserve  expressly 
in  the  lease  any  rights  which  he  intenits  to  retain  over  the  tenement 
granted.  To  this,  however,  certain  exceptions  have  been  established 
{Wheeldon  v.  Burroivs,  1879,  12  Cli.  D.  31).  In  the  first  place,  ho 
retains  easements  of  necessity,  but,  inasmuch  as  this  right  depends 
upon  a  fictitious  regrant,  it  is  limited  by  the  necessity  which  created 
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it,  and  he  cannot  therefore  claim  rights  which  only  became  necessary 
after  the  date  of  the  lease,  by  reason  of  the  altered  conditions  of  the 
property  retained  by  him  {Corporation  of  London  v.  Riggs,  1880,  13 
Ch.  D,  798),  And  a  strong  case  of  necessity  must  be  established  by 
tlie  grantor  {Union  Lighterage  Co.  v,  London  Graving  Dock  Co.,  [1902] 
2  Ch.  557 ;  Raij  v.  Hazeldine,  [1904]  2  Ch.  17). 

The  most  familiar  instance  of  such  an  easement  is  a  way  of  necessity 
{Davies  v.  Sear,  1869,  L.  E.  7  Eq.  427).  And  probably  what  have  been 
called  mutual  and  reciprocal  easements,  such  as  the  joint  use  of  a 
common  drain,  constitute  another  exception  {Wheeldon  v.  Burrows, 
supra,  per  Thesiger,  L.J.,  at  p.  59).  Somewhat  analogous  to  these  is  the 
mutual  right  to  support  of  adjoining  buildings,  although  the  precise 
ground  upon  which  it  is  based  has  been  doubted  (see  Bussell  v.  Watts, 
1883,  25  Ch.  D.,  at  p.  573,  per  Cotton,  L.J.). 

Exceptional  cases  may  also  arise  where  the  knowledge  of  the  lessee 
that  a  portion  of  the  premises  which  the  lease  would,  as  a  matter  of 
construction,  operate  to  pass  is  used  or  occupied  by  or  let  to  a  third 
person,  makes  it  clear  that  such  portion  was  intended  by  both  parties 
to  be  excluded  {Thomas  v.  Owen,  1887,  20  Q.  B.  D.  225 ;  Doe  v.  Burt, 
1787,  1  T.  E.  701 ;  1  E.  E.  367). 

And  the  rule  under  consideration  is  not  to  be  set  up  in  cases  where 
the  lease  was  made  and  accepted  in  faith  of  a  mutual  understanding 
to  the  contrary.  Thus  it  will  not  justify  an  interference  by  the  lessee 
with  the  access  of  light  to  particular  windows  in  a  building  con- 
structed by  the  lessor,  according  to  plans  mutually  agreed  upon  at  the 
time  of  the  lease,  upon  land  retained  by  him,  in  such  a  way  that  the 
windows  opened  upon  the  land  demised  {Russell  v.  Watts,  1885,  10  App. 
Cas.  590,  per  Lord  Selborne,  at  p.  596).  On  similar  grounds  a  landlord 
of  residential  flats  has  been  restrained  from  letting  them  in  contra- 
vention of  the  scheme  indicated  by  the  restrictions  imposed  upon  the 
existing  tenants.     See  Flat. 

The  rights  irder  se  of  tenants  of  different  holdings  under  the  same 
landlord  depend  upon  the  priority  of  their  leases,  a  later  lessee  taking 
subject  to  all  the  rights  already  granted  to  others.  Thus  if  the  owner 
of  a  house  and  land  let  the  land  without  reserving  his  rights  of  light, 
and  afterwards  let  the  house  to  another  tenant,  the  lessee  of  the  land 
may  obstruct  the  lights  of  the  house,  however  ancient  {Wheeldon  v. 
Burrows,  supra).  In  deciding  the  priority  of  such  leases,  an  equitable 
right  under  a  binding  contract  will,  as  it  seems,  be  deemed  equivalent 
to  an  actual  lease  (see  Beddington  v.  Atlee,  1887,  35  Ch.  D.  317).  The 
remedies  open  to  a  lessee  with  whom  his  landlord  has  contracted  not  to 
let  adjacent  premises  for  a  particular  trade  are  explained  in  Briqg  v. 
Thornton,  [1904]  1  Ch.  386,  and  Holloway  Brothers,  Ltd.,  v.  Hill,  [1902] 
2  Ch.  612.  As  to  restrictive  covenants  generally,  see  Covenants  in 
Leases. 

If  leases  are  contemporaneous — that  is  to  say,  either  simultaneous 
or  forming  part  and  parcel  of  one  transaction — each  lessee,  in  the 
absence  of  express  stipulation,  is  bound  by,  and  entitled  to,  the  privi- 
leges, in  the  nature  of  continuous  and  apparent  easements,  exercised 
or  enjoyed  by  the  common  owner  over  or  in  respect  of  the  respective 
tenements  {Allen  v.  Taylor,  1880,  16  Ch.  D.  355;  Barnesv.  Loach,  1879, 
4  Q.  B.  D.  494;  Phillips  v.  Low,  [1892]  1  Ch.  47 ;  Rightj  v.  Bennett,  1882, 
21  Ch.  D.  559,  -per  Jessel,  M.E.). 

A  restrictive  covenant  in  a  lease  does  not,  as  a  rule,  enure  for  the 
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benefit  of  a  subsequent  lessee  of  adjoining  land  under  the  same  landlord 
{Master  v.  Hansard,  1876,  4  Ch.  D,  718) ;  but  if  some  definite  right,  such 
as  the  use  of  an  existing  road,  is  reserved,  this  may  be  expressly  granted 
to  the  lessee,  at  a  subsequent  date,  of  an  adjoining  tenement  (Thomas  v. 
Owen,  supra). 

The  case  of  lessees  of  adjacent  sites  under  a  general  building  scheme 
ifi  peculiar,  and  depends  upon  the  equities  which  arise  from  the  fact 
that  all  the  leases  are  regarded  as  simultaneous,  while  all  the  tenants 
have  notice  of  the  general  plan  of  building.  Each  tenant  in  such  a 
case  has  been  held  to  be  bound  not  to  obstruct  the  lights  essential  to 
the  houses  contemplated  by  the  scheme,  and  upon  the  determination  of 
any  such  lease,  the  property,  with  its  rights  and  obligations,  as  it  was 
held  and  enjoyed  by  the  tenant  during  his  term,  reverts  to  the  lessor 
{Eussell  V.  Watts,  1885,  10  App.  Cas.  590). 

The  Term. 

It  is  essential  to  the  validity  of  a  lease  for  years  that  it  should 
either  specify,  or  indicate  with  sufficient  certainty,  when  the  term  is  to 
commence,  and  how  long  it  is  to  last ;  and  an  executory  agreement  for  a 
lease  must,  in  order  to  satisfy  the  Statute  of  Frauds,  sec.  4,  be  proved  by 
a  contract  or  memorandum  in  writing,  containing  both  these  elements. 
In  a  regular  lease  they  are  specified  in  the  habeiulum,  that  is  to  say,  the 
clause  which  commences  with  the  words  "  to  have  and  to  hold." 

If  there  should  be  a  discrepancy  as  to  the  term  granted  between  the 
habendum  and  the  reddendum  or  other  subsequent  parts  of  the  lease, 
the  habenduin  will,  according  to  accepted  canons  of  construction,  prevail. 
But  an  exception  will  be  made  if  it  clearly  appears,  by  looking  at  other 
parts  of  the  lease,  and,  if  necessary,  at  the  counterpart,  that  the  habendum 
is  in  error,  and  the  lease  will  be  construed  so  as  to  give  efl'ect  to  the 
manifest  intention  of  the  parties  (Burchell  v.  Clark,  1876,  2  C.  P.  D.  88). 

Commencement. — The  date  fixed  for  the  commencement  of  a  lease 
may  be  either  past,  present,  or  future.  If  it  is  past,  the  actual  grant 
of  the  premises  does  not  relate  back,  but  operates  to  create  a  tenancy^ 
with  its  consequent  liabilities  and  obligations,  from  the  date  of  delivery 
only  (Jervis  v.  Tomkinson,  1856,  1  H.  &  N.  195);  the  duration  of  the 
term,  on  the  other  hand,  being  ascertained  by  reference  to  the  specified 
date.  If  the  date  specified  is  present  or  future,  the  term  commences 
on  the  day  named,  even  where  it  is  also  the  date  of  the  making  of  the 
lease,  so  that  the  tenant  could  not  have  actual  possession  under  it  for 
more  than  a  part  of  such  day  {Sidebotham  v.  Holland,  [1895]  1  Q.  B., 
per  Lindley,  LJ.,  at  p.  382).  The  proper  construction  of  the  words  "  to 
hold  from  "  a  certain  day  was  formerly  the  subject  of  many  decisions, 
the  tendency  of  which  was  in  favour  of  holding  the  tenancy  to  begin  on 
the  day  following  that  named  (see  Ackland  v.  Lutley,  1839,  9  Ad.  &  E. 
879 ;  48  R.  R.  729 ;  and  4  Kent's  Com.,  95,  note  {b)). 

The  question  may  still  be  of  importance  in  connection  with  notices 
to  quit  where  the  days  have  to  be  counted,  but  where  a  notice  is  given 
in  time  expiring  on  the  anniversary  of  the  commencement  of  the 
tenancy,  no  distinction  will  be  recognised  between  the  expressions 
"  at,"  "  on,"  or  "  from  "  a  particular  day  {Sidebotham  v.  Holland,  sicprUy 
per  Lindley,  L.J.). 

Where  the  term  is  to  commence  at  a  future  date,  it  is  not  necessary 


654  LANDLOED  AND  TENANT 

that  this  should  be  certain  at  the  time  when  the  lease  is  made,  so  long 
as  there  is  some  provision  under  which  it  will  become  certain  before  the 
lease  is  to  take  effect  in  interest  or  possession.  Thus  it  may  be  made 
to  depend  upon  the  determination  of  a  life  in  being,  or  of  an  existing 
lease  (in  which  case  it  is  called  a  lease  "  in  reversion "),  or  upon  the 
payment  of  a  sum  of  money  to  the  landlord,  or  upon  the  arbitrament 
of  some  third  person.  In  cases  where  the  habendum  is  silent  as  to 
the  commencement  of  the  term,  or  is  expressed  in  an  ambiguous  or 
insensible  phrase,  the  tendency  has  been,  where  the  demise  was  under 
seal,  to  hold  the  date  of  delivery,  by  which  it  first  became  operative,  to 
be  the  date  of  the  commencement  of  the  tenancy.  The  use  of  words 
of  demise  in  the  present  tense  are  of  themselves  a  sufficient  indication, 
in  the  absence  of  any  clear  evidence  of  a  contrary  intention.  So,  too, 
Buch  words  as  "from  henceforth,"  or  "from  the  making  hereof,"  or 
"  from  the  25th  of  March  now  last  past,"  when  found  in  the  habendum 
of  a  lease  under  seal,  are  all  referable  to  the  date  of  its  delivery,  and 
parol  evidence  is  admissible  to  show  that  it  was  not,  in  fact,  executed 
until  after  its  apparent  date  {Steele  v.  Mart,  1825,  4  Barn.  &  Cress.  272; 
28  E.  E.  256).  And  the  same  result  will  follow  if  the  date  expressed 
be  an  unmeaning  one,  such  as  an  impossible  day  of  a  month  (Bac.  Abr., 
*'  Leases  "  (L.  1)) ;  but  if  only  the  year  is  omitted  after  rightly  stating 
the  day  of  the  month,  this  may  apparently  be  rectified  by  legal  inference 
{Boddington  v.  Robinson,  1875,  L.  E.  10  Ex.  270). 

If  an  instrument  operative  as  an  actual  demise  is  not  under  seal,  and 
no  date  for  the  commencement  of  the  term  is  specified,  or  can  be  collected 
from  its  language,  or  is  proved  to  have  been  agreed  upon  by  verbal  or 
other  evidence,  the  tenancy  will  be  presumed  to  commence  upon  the 
date  of  the  instrument  {Doe  y:  Benjamin,  1839,  9  Ad.  &  E.  644;  48  E.  E. 
622;  Saiulill  v.  Franklin,  1875,  L.  E.  10  C.  P.  377).  It  is  otherwise  if 
the  instrument  in  question  is  merely  an  executory  agreement  for  a  lease ; 
for,  in  the  first  place,  such  an  agreement  is,  at  the  least,  as  consistent 
with  a  future  as  with  an  immediate  commencement  of  the  term;  and, 
in  the  second  place,  it  is  subject  to  the  provisions  of  the  Statute  of 
Frauds,  sec.  4,  and  falls  short  of  a  memorandum  in  writing  containing 
the  material  elements  of  the  intended  lease  {Marshall  v.  Berridge,  1881, 
19  Ch.  D.  233).  Such  an  agreement — in  the  absence  of  part  perform- 
ance— is  therefore  void,  both  at  law  and  equity.  (It  was  also  pointed 
out  in  the  above  case  that  where  an  agreement  is  in  itself  obscure,  a 
party  may,  by  insisting  throughout  on  one  construction,  lose  his  right 
to  specific  performance,  which  could  only  be  granted  upon  an  opposite 
construction.)  But  where  such  an  agreement  provided  for  a  term  of 
three  years,  and  for  possession  to  be  given  within  one  month  from  its 
date,  it  was  held  that  the  agreement,  regarded  as  a  whole,  sufficiently 
indicated  that  the  term  was  to  commence  from  the  giving  of  possession, 
and  evidence  as  to  the  date  of  this  was  admitted  (In  re  Lander,  [1892] 
3  Ch.  41). 

It  must  not  be  overlooked  that  a  lease,  although  it  purport  to  grant 
a  term  commencing  at  once,  is  not  operative  if  it  is  delivered  by  the 
lessor  not  as  a  lease,  but  as  an  escrow  ;  that  is,  with  the  mutual  intention 
that  it  should  not  take  effect  until  the  performance  or  happening  of 
some  condition  precedent.  It  is  not  essential  to  make  a  deed  an  escrow 
that  it  should,  after  delivery,  be  given  into  the  custody  of  a  third  person, 
if  the  grantor  retain  it  himself ;  nor  is  it  enough  that  he  himself  intended 
its  operation  to  be  postponed.     A  mutual  understanding  to  this  effect 
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must  be  proved,  and  all  the  circumstances  may  be  taken  into  account 
{Gudgen  v.  Bessd,  1856,  6  El.  &  Bl.  986).  In  some  cases  closely  resem- 
bling those  of  escroiv,  no  contract  has  ever  in  fact  been  concluded,  although 
both  parties  have  affixed  their  signatures,  and  of  this  evidence  is 
admissible  (Pattle  v.  Hornihrook,  [1897J  1  Ch.  25). 

Duration. — In  considering  the  decisions  under  this  head,  it  is  neces- 
sary to  bear  in  mind  certain  important  distinctions  between  leases  for 
life  or  lives  and  leases  for  years.  A  lease  for  the  life  of  the  lessee,  or 
the  lives  of  other  persons  (commonly  called  a  "  lease  for  lives  "),  confers 
an  estate  of  freehold:  is  void  by  statute  (8  &  9  Vict.  c.  106,  ss.  2,  3) 
unless  made  by  deed ;  and,  previously  to  the  same  statute,  lay  in  livery 
only  and  not  in  grant,  although  by  the  device  of  a  lease  and  release  it 
could  be  effectually  conveyed  by  deed.  A  lease  for  years,  on  the  other 
hand,  passes  merely  a  cliattel  interest,  and,  as  has  been  seen  above,  was 
valid  at  law  although  made  by  parol.  If  a  lessor  by  deed  grants  here- 
ditaments to  another  simply,  and  expresses  or  limits  no  estate,  this  will 
confer  an  estate  for  life  (Co.  Litt.  42a).  So,  too,  if  the  demise  be  by  A. 
to  B.  "  for  the  term  of  his  natural  life,"  unless  subsequent  provisions 
make  it  clear  that  the  life  intended  was  that  of  the  lessor  {Doe  v.  Dodd, 
1833,  5  Barn.  &  Adol.  689 ;  39  R.  R  628).  And  an  informal  agreement 
that  a  tenant  shall  have  a  lease  at  his  old  rent  when  disposed,  and  shall 
not  be  molested  after  expenditure,  was  held  to  intend  a  lease  for  life, 
although  specific  performance  could  not  in  this  particular  case  be 
grantetl  to  that  extent,  the  landlord  having  himself  only  a  leasehold 
interest  (JCitsel  v.  Watson,  1879,  11  Ch.  D.  129).  In  Austin  v.  Ncwham, 
[1906]  2  K,  B.  167,  an  authority  already  considered  in  the  Introduction, 
it  was  suggested  but  not  decided  that  a  somewhat  similar  instrument 
entitled  the  tenant  to  claim  a  lease  for  life. 

A  lease  for  life  is  none  the  less  an  estate  of  freehold  if  it  is  deter- 
minable upon  certain  contingencies  before  the  life  of  the  lessee :  as  a 
lease  for  life  during  coverture,  or  so  long  as  a  certain  rent  is  paid,  or 
(luring  good  conduct. 

Leases  for  lives,  which  were  at  one  time  largely  resorted  to,  especially 
by  ecclesiastical  corporations,  have  now  fallen  into  disuse,  and  a  very  brief 
notice  of  their  peculiar  features  will  therefore  suffice.  A  lease  for  the  life 
of  a  person  not  existing  at  its  date  is  void,  but  if  for  several  lives,  of 
which  one  is  not  in  existence,  it  is  good  for  the  then  existing  lives  only 
{Doe  V.  Edwards,  1836,  1  Mee.  &  W.  553  ;  46  R.  R.  396).  A  covenant 
in  an  assignment  of  a  lease  for  lives,  that  it  is  a  good,  valid,  and  sub- 
sisting lease  for  the  lives  of  A.,  B.,  and  C,  and  the  survivors  or  survivor 
of  them,  does  not  warrant  that  all  the  three  lives  are  still  continuing 
{Coates  V.  Collins,  1871,  L.  R.  7  Q.  B.  144).  Among  the  many  objections 
to  leases  of  this  kind  is  the  difficulty  experienced  by  the  lessor  in 
obtaining  information  of  the  death  of  a  cestui  que  vie,  and  the  facility 
with  which  fraud  could  be  practised  on  him.  To  obviate  these  difficulties 
two  statutes  were  passed.  By  the  19  Car.  ii.  c.  6,  in  the  case  of  persons 
for  whose  lives  estates  have  been  granted,  seven  years'  absence  shall,  in 
an  action  for  the  recovery  of  the  tenements,  be  presumptive  evidence 
that  they  are  dead ;  but  the  reinstatement  of  the  ejected  lessee,  with 
damages,  in  case  he  should  subsequently  prove  the  survival  of  the  cestui 
que  vie  is  provided  for.  The  enactments  of  6  Anne,  c.  18,  are  more 
rigorous,  and  provide  for  orders  to  produce  the  cestui  que  vie  if  liis  con- 
cealment is  suspected,  or  to  view  hiln  if  beyond  the  seas,  and  declare  a 
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lessee  who  holds  over  after  the  dropping  of  the  last  life  to  be  a  tres- 
passer liable  in  damages,  without  any  qualification  in  favour  of  lessees 
ignorant  of  the  death. 

In  the  case  of  leases  for  years,  certainty  as  to  their  duration  is 
essential  to  their  validity,  though  this  may  be  provided  either  by  the 
express  limitations  of  the  lease,  or  by  reference  to  some  collateral  act  or 
event  which  will,  with  equal  certainty,  measure  its  continuance  (Bac. 
Abr.  "Leases,"  L.  3).  There  is  sufficient  certainty,  for  instance,  in  such 
demises  as  these:  "for  as  many  years  as  B.  (the  lessee)  hath  in  the 
manor  of  D,"  or,  "  during  the  minority  of  J.  S. ;  "  but  not  in  a  habendum 
"  for  as  many  years  as  A.  shall  live,"  or  "  as  the  coverture  between  B. 
and  C.  shall  continue."  The  difficulty  in  cases  of  the  latter  class  was 
obviated  in  practice  by  a  hahendum  for  a  long  term  of  years,  subject  to 
determination  upon  the  death  of  A.  or  the  discoverture  of  B.  or  C.  So 
a  letting  from  year  to  year,  so  long  as  the  lessor  has  power  to  let  the 
premises,  has  been  held  void,  as  a  lease,  for  uncertainty  ( Wood  v.  Beard, 
1876,  2  Ex.  D.  30).  But  a  lease  for  ten  years  at  the  will  of  the  lessor 
is  said  to  be  a  good  lease  for  ten  years,  the  last  words  being  void  for 
repugnancy  (Bac.  Abr.  "  Leases,"  L.  3).  And  the  maxim  vi  res  magis 
valeat  qvum  pereat  is  generally  followed  in  cases  of  this  kind.  Thus  a 
lease  for  years,  without  saying  how  many,  is  good  for  two  years  certain, 
"  because  for  more  there  is  no  certainty,  and  for  less  there  can  be  no 
sense  in  the  words  "  (Bac.  Abr.  ibid.).  And  where  it  was  agreed  that 
the  lessee  should  pay  fluctuating  rents  up  to  a  day  named,  and  there- 
after a  fixed  rent  "  till  the  end  of  the  lease,"  which  was  nowhere  specified, 
it  was  held  that  the  demise  was  divisible,  and  valid  up  to  the  specified 
day,  while  void  for  uncertainty  as  to  what  followed  {Gwynne  v.  Maiiistone, 
1828,  3  Car.  &  P.  302).  As  regards  leases  for  a  definite  term  but 
dependent  upon  contingencies,  it  was  decided  in  an  old  case,  where  a 
lease  was  for  twenty-one  years,  if  the  lessee  so  long  lived  and  continued 
in  the  lessor's  service,  that  the  lease  was  not  determined  by  the  lessor's 
death  before  the  expiration  of  the  term,  because  it  was  the  act  of  God 
that  the  lessee  could  serve  no  longer  ( Wrenford  v.  Gyles,  1598,  Cro.  Eliz. 
643 ;  78  E.  R.  882 ;  and  see  Doe  v.  Smith,  1805,  6  East,  note  at  p.  534). 

So  where  there  had  been  a  merger  of  the  term  originally  created  by 
a  lease,  and  the  lessor  granted  the  residue  of  such  term  to  a  new  tenant, 
— neither  party  supposing  that  there  had  been  a  merger, — it  was  held 
that,  as  the  word  "  term  "  might  stand  not  only  for  the  interest  but  for 
the  time,  it  must  be  construed  in  such  a  case  to  mean  the  number  of 
years  unexpired  of  the  original  term,  so  as  to  give  effect  to  the  instru- 
ment, which  would  otherwise  be  void,  and  the  consideration  paid  by  the 
lessee  lost  {Cottee  v.  Richardson,  1851,  7  Ex.  Rep.  143 ;  86  R.  R.  585). 

A  letting  for  five  years,  with  a  stipulation  for  six  months'  notice 
ending  with  some  year  of  the  tenancy  "after  the  expiration  of  three 
years,"  creates  a  tenancy  for  four  years  at  least  {Gardner  v.  Ingram, 
1889,  61  L.  T.  729). 

Terms  for  years  last  during  the  whole  anniversary  of  the  day  from 
which  they  are  granted,  so  that  a  lease  for  years  "from"  the  25th 
March  expires  at  midnight  on  the  25th  March  in  the  last  year  {Ack- 
land  V.  Lutley,  1839,  9  Ad.  &  E.  879 ;  48  R.  R.  729) ;  if  however,  the 
term  had  been  expressed  to  commence  "  on  "  the  25th  March,  it  would 
have  expired  at  midnight  on  the  24th  March  {Sidebotham  v.  Holland, 
[1895]  1  Q.  B.  378). 

Where  a  lease  is  for  any  considerable  number  of  years,  a  power 


LANDLORD  AND  TENANT  657 

is  frequently  reserved  to  "break"  the  lease  at  fixed  intervals  and 
upon  a  definite  notice  to  one  or  both  of  the  parties.  Sometimes 
the  demise  is  expressed  as  for  the  whole  term,  at  others,  in  the 
alternative,  as,  for  example,  "  for  seven,  fourteen,  or  twenty-one  years." 
The  legal  effect  of  this  is  the  same  as  if  the  demise  had  been  for  twenty- 
one  years  with  a  corresponding  proviso  for  its  interruption.  Some 
cases  as  to  the  proper  method  of  giving  notice  in  such  leases  are  con- 
sidered under  the  head  of  Notice  to  Quit. 

It  remains  to  notice  one  or  two  authorities  as  to  the  terms  created 
by  irregular  leases  for  a  year  or  from  year  to  year.  A  letting  "  for  a 
year,  and  so  on  from  year  to  year,"  or  "  not  for  one  year  only,  but  from 
year  to  year,"  is  good  for  two  years  at  least  {Doe  v.  Green,  1839, 
9  Ad.  &  E.  658 ;  48  K.  R.  626 ;  Cannon  Breicery  v.  Nash,  1898,  77  L  T. 
648).  But  a  lease  from  year  to  year  "  so  long  as  both  parties  please  '* 
would  only  create  a  term  of  one  year  certain  (Baxj.  Ahr.  "  Leases,"  L.  3) ; 
while  a  demise  for  three  years  determinable  on  a  six  months'  notice 
to  quit,  "  otherwise  to  continue  from  year  to  year  until  the  term  shall 
cease  by  notice  to  quit  at  the  usual  times,"  was  held  to  be  for  three 
years  at  the  least  {Jmus  v.  Nixm,  1862,  1  H.  &  C.  48). 

A  lease  may  be  void  for  perpetuity  as  well  as  for  uncertainty. 
There  is  no  such  thing  at  law  as  a  lease  in  perpetuity,  although  by 
Act  of  Parliament  interests  equivalent  to  such  leases  in  many  respecte 
may  be  created  {Sevenoaks  Rly.  Co.  v.  L.  C.  &  D.  Rly.  Co.,  1879,  11  Ch.  D.» 
at  p.  635).  It  is,  however,  competent  to  parties  to  a  lease  for  years  to 
insert  a  covenant  for  perpetual  renewal  (see  Renewal,  infra).  Moreover, 
if  the  lease  be  for  a  tenn  exceeding  the  limits  prescribed  by  the  rule 
against  perpetuity  in  the  case  of  executory  limitations,  a  covenant 
giving  tlie  lessee  or  his  assigns  an  option  to  purchase  the  demised 
premises  at  any  time  during  its  continuance  will  not  be  protected  by 
its  inclusion  in  the  lease  from  an  objection  on  the  ground  of  remoteness 
(Woodall  V.  Clifton,  [1905]  2  Ch.  257 ;  Worthing  Corporation  v.  Heather, 
[1906]  2  Ch.  532). 

Covenants. 

The  next  matter  to  which  attention  should  naturally  be  directed  is 
that  of  covenants.  As  to  this  portion  of  the  subject,  however,  a  good 
deal  has  already  been  said  in  the  special  article  devoted  to  the  subject 
(see  Covenants  in  Leases).  In  that  article,  in  addition  to  general 
observations  on  the  matter,  will  be  found  a  discussion  upon  covenants 
which  are  implied  in  leases  in  the  absence  of  express  covenants  to  the 
same  effect;  on  usual  covenants,  i.e.  those  which,  in  the  absence  of 
stipulation  in  an  agreement,  a  lease  upon  specific  performance  being 
granted  will  be  decreed  to  contain ;  upon  covenants  running  with  the 
land,  i.e.  binding  on  and  enuring  to  persons  not  parties  to  the  lease, 
but  claiming  under  them  by  assignment ;  and  lastly,  upon  covenants 
restricting  the  mode  of  enjoyment  of  demised  premises,  including  under 
that  head  those  which  impose  a  fetter  upon  the  right  of  alienation. 
It  is  now  proposed  to  treat  in  a  little  more  detail  the  other  covenants 
which  are  always,  or  nearly  always,  found  in  properly  drawn  leases  or 
agreements.  The  covenant  to  pay  rent,  however,  will  be  reserved  for 
treatment  at  a  later  stage,  it  being  thought  most  convenient  to  treat  the 
whole  subject  of  rent  in  one  place.  The  covenant,  moreover,  to  bear  and 
pay  rates,  taxes,  and  assessments  has  already  been  treated  of  in  another 
article  (see  Assessments)  ;  and  the  obligation  not  to  commit  waste  will 
VOL.  VII.  42 
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be  dealt  with  separately  under  the  head  of  waste  (see  Waste).  The 
particular  covenants  to  which  attention  will  be  accordingly  directed 
here  are,  on  the  part  of  the  landlord,  the  covenant  for  quiet  enjoyment 
and  the  covenant  for  renewal,  and,  on  the  part  of  the  tenant,  the  cove- 
nant to  insure  and  the  covenant  to  repair.  Some  observations  will  be 
offered  on  each  of  these  covenants  in  their  order. 

Quiet  Enjoyment. — The  object  of  the  covenant  for  quiet  enjoyment  is 
to  provide  in  favour  of  the  lessee  an  assurance  against  any  disturbance 
in  consequence  of  a  defective  title  on  the  part  of  the  lessor  {Howell 
\.  Richards,  1809,  11  East,  633;  11  E.  E.  287).  It  does  not  appear, 
according  to  the  present  state  of  the  law,  to  be  altogether  certain 
whether  the  implied  covenant  for  quiet  enjoyment — the  implication,  it 
may  be  noted,  arises  from  the  use  of  the  word  "  demise  "  in  the  instru- 
ment of  letting — extends  to  the  acts  of  persons  other  than  those  who 
claim  under  the  lessor  (see  Covenants  in  Leases).  The  express  cove- 
nant, however,  which  of  course  displaces  the  implied  one,  is  almost 
invariably  restricted  to  the  acts  either  of  the  lessor  or  of  persons  who 
claim  under  him.  There  have  been  several  decisions  as  to  what  persons 
are  included  in  this  designation.  It  is  clear  that  a  person  who  claims 
not  under  but  against  the  lessor  is  not  such  a  person,  e.g.  a  superior 
landlord  {Kelly  v.  Rogers,  [1892]  1  Q.  B.  910),  except  under  special 
circumstances  {Cohen  v.  Tannxir,  [1900]  2  Q.  B.  609),  a  party  claiming 
by  title  paramount  {Woodhouse  v.  Jenkins,  1832,  9  Bing.  431),  or  a 
person  distraining  for  a  tax  which  the  lessor  should  have  paid  before 
letting  the  premises  to  the  tenant  {Stanley  v.  Hayes,  1842,  3  Q.  B.  105). 
So  where  the  tenant  for  life  under  a  settlement  has  granted  a  lease,  the 
remainderman  is  not  a  person  claiming  through  or  under  the  lessor 
{Pease  v.  Courtney,  [1904]  2  Ch.  503,  at  p.  512).  But  a  prior  lessee  of 
the  demised  premises,  or  a  party  claiming  under  a  settlement  made  by 
the  landlord,  or  the  tenant  of  adjoining  premises  belonging  to  the  same 
landlord,  do  claim  through  or  under  the  lessor  within  the  covenant 
{Rolph  V.  Crouch,  1867,  L.  E.  3  Ex.  44;  Evans  v.  Vav^han,  1825,  4  Barn. 
&  Cress.  261;  28  E.  E.  250;  Carpenter  v.  Parker,  1857,  3  C.  B.  N.  S. 
206 ;  Sanderson  v.  Mayor  of  Berwick-on- Tweed,  1884,  13  Q.  B.  D.  547). 
The  liability,  moreover,  of  the  lessor  upon  his  covenant  for  quiet  enjoy- 
ment may  extend  to  acts  of  disturbance  on  the  part  of  a  superior  land- 
lord by  the  use  of  apt  words.  Thus  where  in  an  under-lease  the  tenant 
was  protected  against  interruption  on  the  part  of  his  landlord  or  "  of 
any  other  "  by  his  procurement,  and  in  consequence  of  the  under-lessor 
failing  to  pay  rent  to  the  superior  landlord  the  latter  re-entered,  it  was 
held  that  the  covenant  had  been  broken  {Stevenson  v.  Powell,  1613, 
1  Bulst.  182).  But  where  the  covenant  in  an  under-lease  protected 
only  from  disturbance  by  the  acts  or  procurement  of  the  lessor  or  of 
those  claiming  under  him,  and  the  superior  landlord  re-entered  in 
consequence  of  a  breach  by  a  tenant  of  the  under-lessee  of  one  of  the 
covenants  of  the  head-lease,  it  was  held  that  no  breach  of  the  covenant 
for  quiet  enjoyment  had  been  committed  by  the  under-lessor  {Spencer 
V.  Marriott,  1823,  1  Barn.  &  Cress.  457 ;  25  E.  E.  453). 

The  object  of  the  covenant  is  further  to  secure  possession  to  the 
lessee  and  protect  him  from  disturbance  (  Wallis  v.  Hands,  [1893]  2  Ch. 
75).  Hence  it  has  been  held  that  a  person  who,  not  having  entered, 
possesses  only  that  interest  known  as  an  interesse  termini  (see  Interesse 
termini),  cannot  avail  himself  of  its  protection  (  Wallis  v.  Hands,  supra). 
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But  this  decision  is  perhaps  not  altogether  to  be  relied  on  (see  Loch  v. 
Furze,  1865,  19  C.  B.  N.  S.  96 ;  L.  R.  1  C.  P.  441).  It  has  not  the  effect 
of  a  guarantee  to  the  tenant  that  he  may  put  the  premises  to  any  par- 
ticular purpose;  so  that  where,  by  restrictive  covenants  contained  in 
the  lease,  the  tenant  was  prevented  from  using  the  premises  for  certain 
purposes,  it  was  held  that  the  covenant  for  quiet  enjoyment  did  not 
operate  to  permit  him  to  use  them  for  all  other  purposes  {Dennett  v. 
Athertm,  1872,  L.  R.  7  Q.  B.  316).  Where  premises  were  let  with  a 
•covenant  for  quiet  enjoyment,  and  a  further  covenant  to  keep  them  in 
proper  repair  and  condition,  so  as  to  be  available  for  storing  cartridges 
which  the  tenant  was  to  have  undisturbed  liberty  to  store  in  the 
premises,  and  an  Act  of  Parliament  was  afterwards  passed  which  pre- 
vented the  continued  user  of  the  premises  for  such  purposes,  it  was  held 
that  the  lessor  was  not  liable ;  for  the  covenant  to  keep  the  premises 
in  proper  condition  only  referred  to  their  physical  condition,  and  the 
grant  of  liberty  to  store  cartridges  did  not  import  a  warranty  of  the 
legality  of  so  storing  them  {Newhy  v.  Sharpe,  1878,  8  Ch.  D.  39). 

The  covenant  for  quiet  enjoyment  in  a  lease  is  not  put  an  end  to  by 
the  acquisition  of  the  reversion  by  a  railway  company  under  its  com- 
pulsory powers  of  purchase ;  consequently  the  tenant  will  be  entitled 
to  recover  compensation  from  the  company  if,  whilst  his  interest  remains 
on  foot,  his  possession  is  disturbed  by  the  execution  of  their  works; 
but  so  long  as  the  execution  of  those  works  is  carried  on  without  negli- 
gence on  their  part,  no  action  for  damages  is  maintainable,  and  the  only 
remedy  for  the  tenant  is  to  have  compensation  assessed  under  the 
I^nds  or  Railways  Clauses  Acts  {Manchester,  Sheffidd  &  Lincolnshire 
Rly.  Co.  V.  Amlersmi,  [1898]  2  Ch.  394). 

As  regards  the  particular  kinds  of  acts  which  may  give  rise  to  a 
breach  of  the  covenant,  it  is  immaterial,  as  regards  those  of  the  landlord 
himself,  whether  they  are  legal  or  illegal  {Lloi/dv.  Tomkies,  1787,  1  T.  R. 
671);  and  tlie  same  rule  applies  where  the  protection  is  against  the  acts 
of  a  named  person  {Nash  v.  Palmer,  1816,  5  Mau.  &  Sel.  374;  17  R.  R. 
364;  Fou-lev.  Welsh,  1822,  1  Barn.  &  Cress.  29;  25  R.  R  291).  But 
with  regard  to  other  persons,  their  illegal  acts  are,  in  the  absence  of  a 
provision  to  the  contrary,  naturally  enough  not  within  the  protection  of 
the  covenant  {Hayes  v.  Bickerstaff,  1669,  Vaugh.  118;  Jeffryes  v.  Evans, 
1865, 19  C.  B.  N.  S.  246 ;  Sanderson  v.  Mayor  of  Benvick-on- Tweed,  supra). 
It  is  not  necessary  that  the  title  to  or  the  possession  of  land  be  affected 
by  the  act  in  question,  if  its  effect  be  a  substantial  interference  with 
the  ordinary  and  lawful  enjoyment  of  the  tenant ;  the  question  whether 
there  has  been  such  interference  being  always  one  of  fact  to  be  estab- 
lished by  evidence  {Sanderson  v.  Mayor  of  Berieick-on- Tweed,  supra). 
The  covenant  will  extend  to  consequences  of  an  act  which  are  necessary 
or  probable  in  their  nature,  but  not  to  those  which  could  not  reasonably 
have  been  foreseen  by  the  persons  who  entered  into  the  covenant 
{Harrison  y.  Lord  Muncaster,  [1891]  2  Q.  B.  680).  The  protection,  it  has 
been  said,  conferred  by  the  covenant  on  the  tenant  is  one  of  an  ordinary 
and  not  of  an  extraordinary  kind.  Hence  an  act  which  has  the  effect  of 
making  premises  unfit  for  a  special  mode  of  enjoyment  unknown  to  the 
landlord,  as  distinguished  from  one  which  makes  them  unfit  for  the 
purpose  to  which  it  was  known  that  they  would  be  put,  is  no  breach  of 
the  covenant  {Robinson  v.  KUvert,  1889,  41  Ch.  D.  88 ;  Aldin  v.  Clark, 
[1894]  2  Ch.  437).  So,  too,  where  the  lessee  of  rooms  in  a  building  knew 
that  it  was  intended  by  the  lessors  to  build  on  the  adjoining  land,  it  was 
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held  that  the  interference  with  his  light  caused  by  the  erection  on  such 
land  of  a  new  building  was  no  breach  of  the  covenant  for  quiet  enjoyment, 
and  that  his  assignee  stood  in  no  better  position  {Bobson  v.  Palace 
Chamhers  Co.,  1897,  14  T.  L.  E.  56).  Moreover,  where  the  act  of  which 
the  lessee  complains  is  an  interruption  of  his  enjoyment,  the  inter- 
ference, in  order  to  amount  to  a  breach  of  the  covenant  for  quiet  enjoy- 
ment, must,  as  it  seems,  be  direct  (pei'  Eomer,  L.J.,  in  Davis  v.  Town 
Properties  Investment  Corporation,  [1903]  1  Ch.,  at  p.  805);  and  although 
it  was  decided  in  one  case  {Tebb  v.  Cave,  [1900]  1  Ch.  642)  that  the 
erection  by  a  lessor,  upon  adjoining  land  belonging  to  him,  of  a  lofty 
building,  which  in  consequence  of  deflecting  currents  of  wind  caused  the 
chimneys  of  the  demised  building  to  smoke,  was  a  breach  of  the  covenant, 
it  seems  doubtful  whether  that  decision,  in  consequence  of  the  principle 
above  adverted  to,  can  be  sustained  on  that  ground  {per  Eomer  and 
Cozen  s-Hardy,  L.JJ.,  uhi  supra). 

Physical  interference  with  the  demised  premises  is  necessary  in  the- 
case  where  physical  acts  are  relied  upon,  and  acts  which  may  amount  to- 
annoyance  committed  on  adjoining  premises  (such  as  noise)  will  not 
amount  to  a  breach  of  the  covenant  {Jenkins  v.  Jackson,  1888,  40  Ch.  D. 
71 ;  Hudson  v.  Cripps,  [1896]  1  Ch.  265  ;  Jaeger  v.  Mansions  Consolidated ^ 
1903,  87  L.  T.  690).  Nor  will  a  mere  temporary  inconvenience,  as  dis- 
tinguished from  an  act  which  interferes  with  the  title  or  possession ;  sO' 
that,  although  obstruction  of  a  right  of  way  to  the  premises  granted  by 
the  demise  will  be  a  breach  {Moi^ris  v,  Edgington,  1810, 3  Tau.  24 ;  12  E.  E. 
579),  merely  rendering  access  to  them  less  convenient  than  it  was  is  not 
{Manchester,  Sheffield  &  Lincolnshire  Ply.  Co.  v.  Anderson,  [1898]  2  Ch. 
394).  An  act  of  omission  on  the  part  of  the  landlord  may  be  a  breach 
of  the  covenant  {Anderson  v.  Oppenheimer,  1880,  5  Q.  B.  D.  602),  and  so 
may  an  interference  with  the  title  and  possession  of  the  land  by  legal 
proceeding  {Dennet  v.  Atherton,  1872,  L.  E.  7  Q.  B.  316).  Similarly,  a 
notice  given  to  any  undertenants  of  the  lessee  on  the  demised  premises,, 
directing  them  not  to  pay  any  longer  their  rent  to  him,  at  all  events, 
where  compliance  is  made  with  such  notice,  is  a  breach  of  the  covenant, 
{Edge  v.  Boileau,  1885,  16  Q.  B.  D.  117).  The  act  relied  upon  must  have 
been  done  after  the  grant  of  the  lease,  though  whether  the  authority 
to  do  it  be  given  before  or  after  that  time  is  immaterial  {Anderson  v. 
Oppenheimer,  supra). 

"Where,  after  a  demise  to  the  plaintiff,  containing  the  usual  qualified 
covenant  for  quiet  enjoyment,  the  lessor  assigned  his  reversion  to  the- 
defendants,  and  later  still  the  defendants  acquired  land  adjacent  to 
the  demised  land,  and  proceeded  to  erect  buildings  upon  it,  which  had 
the  effect  of  causing  the  plaintiffs  chimneys  to  smoke,  it  was  held  that 
no  breach  of  the  covenant  had  been  committed  by  the  defendants,  because 
the  acts  complained  of  had  been  done  by  them,  not  in  the  character  of 
persons  claiming  under  the  lessor,  but  in  the  exercise  of  rights  acquired 
by  them,  subsequent  to  the  demise,  under  a  perfectly  independent  title 
{Davisv.  Town  Properties  Investment  Corporation,  [1903]  1  Ch.  797).  In 
a  recent  case  the  plaintiff  was  the  tenant  of  rooms  in  a  floor  of  a  certain 
building  under  a  lease  with  the  ordinary  covenant  for  quiet  enjoyment ;. 
the  whole  building  had  fallen  into  disrepair,  and  the  local  authority 
had  interfered  and  served  on  the  premises  a  dangerous  structure  notice 
under  the  London  Building  Act,  to  comply  with  which  the  whole  building 
had  been  dismantled  by  the  then  owners  of  the  reversion  (assignees  of 
the  original  lessor)  and  the  enjoyment  of  the  plaintiff  materially  affected. 
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The  action  was  brought  against  the  executors  of  the  original  lessor,  but 
was  held  not  to  be  maintainable  against  them  on  the  ground  that  they 
were  not  persons  "  claiming  under  the  lessor  "  within  the  meaning  of  the 
covenaint  (JVilliams  v.  Gabriel,  [1906J  1  K.  B.  155). 

The  amount  of  damages  which  can  be  recovered  for  breach  of  the 
covenant  for  quiet  enjoyment  depends  upon  whether  there  has  or  has  not 
been  an  actual  eviction  of  the  tenant.  In  the  latter  case  only  the  actual 
damages  sustained  can  be  recovered  (Child  v.  Stenning,  1879,  11  Ch.  D. 
82) ;  while  in  the  former  case  the  value  of  what  has  been  lost  by  the 
eviction  can  be  recovered  in  full,  together  with  any  expenses  which  may 
have  teen  necessarily  incurred  (Lock  v.  Furze,  1866,  L  R.  1  C.  P.  441), 
including  even  the  costs  incurred  in  the  unsuccessful  but  reasonable 
defence  of  an  action  brought  by  the  disturber  (Rdph  v.  Crouch,  1867, 
L  R.  3  Ex.  44).  In  the  case  where  damages  may  provide  an  inadequate 
remedy,  application  may  be  made  for  an  injunction,  which  in  a  proper 
case  will  be  granted  (Shaw  v.  Stcnton,  1858,  2  H.  &  N.  858). 

Renewal. — The  covenant  for  renewal  is  one  which  is  not  at  all  un- 
common in  leases,  especially  perhaps  those  of  an  ecclesiastical  nature.  It 
is  proposed,  accordingly,  to  say  a  few  words  as  to  this  obligation  on  the 
part  of  the  lessor. 

In  most  cases  the  right  to  obtain  a  renewal  by  the  tenant  is  con- 
ditional ujjon  his  making  an  application  on  the  subject  to  the  lessor, 
or  giving  him  notice  of  his  desire  to  renew,  at  a  specified  period ;  and 
in  some  cases  the  furtlier  condition  is  imposed  of  a  due  observance  on 
the  part  of  the  lessee,  down  to  the  time  of  renewal,  of  the  various 
obligations  of  the  lease.  When  this  is  the  case  it  is  important  to 
remember  that  the  right  of  renewal  is  in  every  sense  a  privilege  to 
the  lessee,  and  the  result  is  that  tlie  Courts  require  somewhat  strict 
proof  of  the  performance  of  the  condition.  It  has  been  held,  for  example, 
that  the  fact  that  the  breaches  of  obligation  which  may  have  been  com- 
mitted by  the  tenant  are  unimportant  does  not  affect  the  right  of  the 
lessor  to  resist  the  tenant's  demand  for  renewal,  so  long  as  there  is  an 
existing  right  of  action  in  the  lessor  upon  the  obligations  of  the  lease 
at  the  moment  when  the  tenant  gives  his  notice  (Finch  v.  Underwood^ 
1876,  2  Ch.  D.  310);  and  if  the  tenant  has  failed  to  perform  his  obliga- 
tions, the  expenditure  by  him  of  money  in  improving  the  premises  will 
give  him  no  equity  to  obtain  a  renewal  of  the  lease  (Job  v.  Banister, 
1856,  2  Kay  &  J.  374 ;  69  E.  R.  827).  Probably  the  commonest  case  of 
breach  of  covenant  depriving  the  tenant  of  his  right  of  renewal  is  that 
of  the  covenant  to  repair ;  and  where  a  demise  contained  a  clause  giving 
the  tenant  option  to  renew  on  performance  of  his  covenants,  and  on  six 
months'  notice,  and  the  premises  were  proved  to  have  been  out  of  repair 
during  the  whole  time  the  notice  was  running,  it  was  held  that  the 
tenant  had  clearly  forfeited  his  right  (Bastin  v.  Bidwell,  1881,  18  Ch.  D. 
238).  Nor  does  it  make  any  difference  that  the  lessor  may  have  waived 
his  right  to  re-enter  for  breach  of  covenant  by  accepting  rent  from  the 
tenant  after  he  has  gained  knowledge  of  the  breach  which  has  been 
committed,  for  it  is  held  that  such  waiver  does  not  extend  to  the  con- 
dition upon  performance  alone  of  which  the  right  to  renewal  arises 
(Finch  V.  Underwood  and  Bastin  v.  Bidwell,  supra).  So  where  a  lessor 
covenanted  to  renew  a  lease  upon  the  expiration  of  the  term,  if  not 
sooner  determined  by  the  acts  or  defaults  of  the  lessee,  and  the  lessee 
had  been  guilty  of  such  acts  or  defaults,  though  the  lessor,  being  in 
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ignorance  of  them,  had  not  determined  the  term,  it  was  held  that  the 
right  of  renewal  had  been  forfeited  {Thompson  v.  Guyon,  1831,  5  Sim.  65 ; 
58  E,  R.  262 ;  35  E.  E.  119).  In  many  cases  the  lessee  is  only  to  obtain 
the  renewal  on  paying  a  specified  premium  or  sum  of  money  by  way  of 
fine  {Bogg  v.  Midland  Ely.  Co.,  1867,  L.  E.  4  Eq.  310).  Where  the  lessor 
undertook  to  renew  a  lease  at  any  time  before  the  end  of  the  term,  if 
required  by  the  lessees,  and  upon  their  paying  a  certain  premium,  it 
was  held  that  the  lessees  were  under  an  obligation  to  give  notice — 
not  necessarily  a  formal  notice — of  their  desire  of  renewal  before  the 
end  of  the  term,  but  that  it  was  not  necessary  that  they  should  pay  the 
premium  in  question  before  that  time  (Nicholson  v.  Smith,  1882, 22  Ch.  D. 
640).  The  lessor's  covenant  to  renew  sometimes  expressly  stipulates 
that  renewal  shall  take  place  not  merely  at  the  request,  but  at  the  cost 
of  the  lessee ;  and  where  the  amount  of  the  fine  was  made  to  depend  on 
the  value  of  the  premises  when  the  renewal  took  place,  and  the  lessee 
exercised  the  right  given  to  him  by  the  lease  of  having  that  value,  in  lieu 
of  being  fixed  by  the  lessor's  surveyor,  determined  by  arbitration,  it  was 
held  that  the  costs  of  such  arbitration  must  be  borne  by  him  as  being 
part  of  the  necessary  expenses  of  renewal  (Fitzsimmons  v.  Lord  Mostyn, 
[1904]  A.  C.  46,  and  cp.  In  re  Baylis,  [1907]  2  Ch.  54). 

In  all  cases  of  this  kind  it  is  incumbent  upon  the  lessee  to  apply  for 
renewal,  or  to  give  notice  of  his  desire  or  intention  to  renew,  within  the 
time  specified  by  the  terms  of  the  lease  {Baynham  v.  Guy's  Hos'pital, 
1796,  3  Ves.  295;  30  E.  E.  1019;  3  E.  E.  96);  or  if  no  such  time  be 
specified,  a  reasonable  time  before  the  expiration  of  the  lease  {Lewis  v. 
Stephenson,  1898,  67  L.  J.  Q.  B.  296).  Where  the  failure  to  give  the 
notice  or  make  application  is  due  to  his  own  neglect  or  want  of  care,  the 
right  of  renewal  will  inevitably  be  lost  {Ruhery  v.  Jervoise,  1786,  1  T.  E. 
229 ;  1  E.  E.  191).  It  sometimes  happens,  however,  that  though  the 
lessee  may  have  been  in  default,  the  lessor's  conduct  may  have  been 
such  as  to  confer  upon  him  an  equity  which  will  entitle  him,  in  spite  of 
his  default,  to  renewal,  these  cases  being  analogous  to  those  in  which 
Courts  of  equity  formerly  exercised  the  right  of  relieving  tenants  against 
the  forfeiture  of  their  leases  {Statham  v.  Trustees  of  Liverpool  Docks,  1830, 
3  Y.  &  J.  565 ;  {Hunter  v.  Lord  Hopetoun,  1865,  13  L.  T.  130).  It  has 
been  decided  that  where  the  right  to  renew  is  given  to  the  tenant  on  his 
making  an  application  during  the  term,  the  right,  upon  his  death  taking 
place  within  that  time,  enures  to,  and  the  notice  can  be  given  by,  his 
personal  representatives  {Hyde  v.  Skinner,  1723,  2  P.  Wms.  196 ;  24 
E.  E.  697). 

Where  a  lease  contains  a  covenant  of  renewal  on  the  same  terms,  it 
is  obvious  that  if  such  a  stipulation  be  interpreted  literally  a  fresh 
covenant  for  renewal  would  be  imported  into  the  new  lease,  or,  in  other 
words,  the  renewal  would  be  perpetual.  The  tendency,  however,  of  the 
Court  has  always  been  in  the  direction  of  preventing  this  result  {Tritton 
v.  Foote,  1789,  2  Bro.  C.  C.  636 ;  29  E.  E.  352 ;  Eaton  v.  Ltjon,  1798, 
3  Ves.  690;  30  E.  E.  1223;  Moore  v.  Foley,  1801,  6  Ves.  232;  31  E.  E. 
1027 ;  5  E.  E.  270 ;  Iggulden  v.  May,  1804,  2  N.  E.  449 ;  8  E.  E.  623 ; 
Harnett  v.  Yielding,  1805,  2  Sch.  &  Lef.  549  ;  9  E.  E.  98),  though,  as  will 
be  seen  presently,  by  the  use  of  apt  words  that  result  may  always  be 
attained.  "  The  authorities,"  says  Lord  Selborne,  L.C.,  "  certainly  do 
impose  upon  anyone  claiming  such  a  right  the  burden  of  strict  proof, 
and  are  strongly  against  inferring  it  from  any  equivocal  expressions 
which  may  fairly  be  capable  of  being  otherwise  interpreted  "  {Swinburne 
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V.  Milbum,  1884,  9  App.  Cas.  844,  at  p.  850).  Thus  a  mere  undertaking 
to  renew  "  from  time  to  time  "  will  not  entitle  the  tenant  to  perpetual 
renewal  {Bromn  v.  Tighe,  1834,  2  CI.  &  Fin.  396 ;  6  E.  R  1203 ;  37  R.  R. 
150).  Where,  however,  the  intention  of  the  parties  to  provide  for  such 
a  privilege  may  fairly  be  gathered  from  the  language  of  the  lease,  this 
will  be  sufficient  (Fumival  v.  Crew,  1744,  3  Atk.  83;  26  E.  R.  851; 
Copper  Mining  Co.  v.  Beach,  1823,  13  Beav.  478  ;  88  R.  R  539 ;  51  E.  R. 
184),  and  of  course  the  covenant  for  perpetual  renewal  may  be,  and 
sometimes  is,  expressly  and  in  terms  provided  for  {City  of  London  v. 
Mitford,  1807,  14  Ves.  41 ;  33  E.  R  437 ;  9  R  R  234 ;  Hare  v.  Burges, 
1857,  4  Kay  &  J.  45 ;  70  E.  R  19). 

The  operation  of  the  covenant  in  question  may,  and  frequently  does, 
result  in  the  liability  of  the  lessor  to  pay  a  sum  of  money,  though 
sometimes  the  lessee  undertakes  to  bear  a  portion  of  the  burden 
{Charlton  y.  Driver,  1820,  2  B.  &  B.  345).  Thus  where  a  lessor,  who  was 
himself  possessed  of  an  estate  for  years,  covenanted  to  renew  to  his 
lessee  on  the  same  terms,  it  was  held  that  the  obligation  lay  upon  him, 
on  the  occasion  of  each  renewal  obtained  by  him,  to  renew  to  the  lessee ; 
and  the  fact  that  he  hatl  only  obtained  the  renewal  himself  on  paying  a 
greatly  increased  rent  was  held  to  be  immaterial  (Evans  v.  Walshe,  1805, 
2  Sch.  &  Lef.  519;  Bevell  v.  Hussey,  1813,  2  Ball  &  B.  280;  12  R  R 
87).  Similarly,  where  a  lessor  whose  estate  was  determinable  on  the 
dropping  of  cei*tain  lives  entered  into  a  covenant  with  his  lessee  "  to  use 
his  utmost  endeavours "  to  procure  a  renewal  of  his  lease  when  such 
lives  dropped,  it  was  held  that  he  was  under  an  obligation  to  make  any 
reasonable  payment  required  in  order  that  such  renewal  should  be 
effected  (Simpson  v.  Clayton,  1838, 4  Bing.  N.  C.  758 ;  44  R  R  841). 

The  covenant  is  often  made  expressly  subject  to  the  condition  that 
the  lessor  should  obtain  a  renewal  of  his  interest  himself ;  and  when  this 
is  the  case  it  is  a  question  of  construction  whether  the  covenant  is  personal 
to  him,  or  whether  it  binds  his  assigns  when  renewal  is  obtained  by 
them  (Midler  v.  Trafford,  [1901]  1  Ch.  54),  but  there  is,  in  general,  no 
obligation  implied  from  such  a  covenant  that  renewal  should  be  obtained 
(see  Lumley  v.  Tivims,  1873,  28  L  T.  608). 

A  covenant  for  renewal  in  a  lease  void  by  statute  is  of  course  of 
no  eflect  (Bunting  v.  Sargent,  1879,  13  Ch.  D.  330),  and  if  its  execution 
would  be  a  fraud  upon  a  power  it  is  equally  unenforceable,  e.g.  where 
under  a  power  of  granting  leases  in  possession  at  the  best  rent,  a 
stipulated  rent  is  no  longer  the  best  rent  at  the  time  when  performance 
is  claimed  (Gas  Light  and  Coke  Co.  v.  Towse,  1887,  35  Ch.  D.  519). 

As  to  renewal  of  a  lease  by  persons  whose  interest  therein  is  only 
partial,  see  In  re  Bias,  [1903]  2  Ch.  40. 

Insurance. — A  very  usual  obligation  on  the  part  of  the  tenant  is  one 
to  insure  the  premises  demised  to  him  against  damage  or  destruction  by 
fire.  On  the  general  subject  of  fire  insurance  reference  should  be  made 
to  the  special  article  dealing  with  this  matter  (Fire  Insurance);  and 
it  is  proposed  here,  of  course,  to  deal  only  with  matters  which  have  a 
direct  bearing  on  the  relation  of  landlord  and  tenant.  In  its  details  the 
covenant  is  met  with  in  some  variety,  e.g.  the  insurance  office  to  be  resorted 
to  is  sometimes  specially  designated  in  the  lease,  and  sometimes  left  to 
the  choice  of  the  tenant ;  sometimes  the  policy  has  to  be  taken  out  in  the 
lessor's  name,  while  in  other  cases  the  lessee  is  entitled  to  take  it  out  in 
his  own  name  jointly  with  that  of  the  lessor.     In  both  these  latter  cases 
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the  lessee  commits  a  breach  of  his  obligation  if  he  effects  the  policy  in 
his  own  name  alone  {Doe  v.  Gladiuin,  1845,  6  Q.  B.  953 ;  66  R.  R.  611 ; 
Penniall  v.  Rarbmme,  1848,  11  Q.  B.  368 ;  75  R.  R.  415;  Green  v.  Low, 
1856,  22  Beav.  625 ;  52  E.  R.  1249).  Moreover,  the  lessee  in  every  case 
has  to  insure  himself,  and  if  he  underlets  to  a  person  who  undertakes  to 
insure  the  premises,  such  an  insurance  is  not  an  observance  of  his  own 
obligation  (Logan  v.  Hall,  1847,  4  C.  B.  598 ;  72  R.  R.  656).  The  effect 
of  the  covenant  is  to  make  it  a  breach  of  the  tenant's  obligation  if  he  fails 
to  keep  the  premises  insured  during  any  portion  of  his  tenancy  (Doe  v. 
Peck,  1830, 1  Barn.  &  Adol.  428 ;  35  R.  R.  339),  and  the  question  whether 
any  loss  or  damage  has  been  sustained  in  consequence  of  such  failure  is 
of  course  immaterial.  The  tenant,  however,  on  the  true  construction  of 
the  covenant,  is  probably  allowed  a  reasonable  time  after  the  lease  has 
been  executed  in  which  to  carry  out  his  obligation.  What  is  a  reasonable 
time  is  a  question  to  be  decided  by  the  circumstances  of  each  particular 
case.  If  any  delay  arises,  the  burden  of  explaining  its  existence  is  always 
on  the  tenant  (Doe  v.  Ulph,  1849,  13  Q.  B.  204;  78  R.  R.  354),  and  even 
a  month's  delay  has  been  considered  sufficient  ground  for  holding  the 
tenant's  obligation  broken  (Wilson  v.  Wilson,  1854,  14  C.  B.  616).  The 
same  principle  applies  where  the  tenant  undertakes  to  renew  his  policy 
within  a  certain  period ;  time,  as  in  all  such  cases,  being  of  the  essence 
of  the  contract,  and  the  absence  of  any  loss  or  damage  being  here  also 
altogether  beside  the  question  (JDoe  v.  Sheivin,  1811,  3  Camp.  134). 

This  portion  of  the  subject,  however,  does  not  possess  quite  the  same 
importance  now,  in  consequence  of  certain  modern  statutes,  as  it  did 
formerly,  when,  there  being  a  power  of  re-entry  reserved  to  the  lessor  on 
breach  of  covenant,  the  lessee  frequently  forfeited  his  estate  by  reason 
of  a  neglect  to  comply  rigidly  with  the  requirements  of  insurance.  The 
power  to  grant  relief  to  the  tenant  for  non-insurance  in  proper  cases  was 
first  given  to  the  Courts  by  Lord  St.  Leonards'  Act,  22  &  23  Vict.  c.  35, 
ss.  4-9,  and  extended  by  the  Common  Law  Procedure  Act,  1860,  23  &  24 
Vict.  c.  126,  8.  2.  Both  these  statutory  enactments,  however,  are  now 
repealed,  the  powers  given  by  them  being  replaced  by  the  larger  powers 
of  the  Conveyancing  Act,  1881,  44  &  45  Vict.  c.  41,  s.  14.  This  matter 
will  be  found  dealt  with  at  the  end  of  the  present  article,  when  the 
dissolution  of  the  tenancy  by  forfeiture  comes  to  be  treated. 

In  many  cases  the  landlord,  being  unwilling  to  run  the  risk  of  the 
tenant's  performing  his  contract,  takes  out  also  a  policy  on  his  own 
account.  When  this  happens,  he  will  not  be  compelled  to  expend  the 
insurance  money,  which  he  may  receive  on  the  occurrence  of  a  fire,  in 
rebuilding  the  premises  (Leeds  v.  Cheetham,  1827,  1  Sim.  146 ;  57  E.  R. 
533 ;  27  R.  R.  181 ;  Loft  v.  Bennis,  1859, 1  E.  &  B.  474),  though  of  course 
he  may  expressly  bind  himself  to  do  so  (Edwards  v.  West,  1878,  7  Ch.  D. 
858).  But  if  the  tenant  rebuilds  in  compliance  with  his  covenant,  the 
landlord  cannot  retain,  as  against  his  own  insurance  office,  sums  received 
from  them  on  his  policy,  for  a  policy  of  fire  insurance  is  a  contract  of 
indemnity  (Darrell  v.  Tibhitts,  1880,  5  Q.  B.  D.  560).  (See  Fiee  Insur- 
ance.) Where,  however,  premises  have  been  burned  down  or  damaged, 
and  especially  where  there  may  be  reason  to  suspect  that  the  owner  or 
occupier,  or  other  person  who  has  insured,  may  have  been  guilty  of  fraud 
or  of  wilfully  setting  fire  to  the  premises,  insurance  offices,  "  upon  the 
request  of  any  person  or  persons  interested  in  or  entitled  unto  "  the 
premises,  are  required,  instead  of  paying  over  the  insurance  money  to 
the  claimants,  to  cause  it  to  be  expended  in  reinstating  the  premises 


LANDLORD  AND  TENANT  665 

(see  Simpson  v.  Scottish  Union  Insurance  Co.,  1863,  1  H.  &  M.  618 ;  71 
E.  R.  270).  The  above  provision  is  contained  in  the  old  Metropolitan 
Building  Act,  14  Geo.  iii.  c.  78,  s.  83,  now  repealed  except  as  to  this  and 
one  other  section ;  but  for  some  reason  which  it  does  not  appear  easy  to 
understand,  it  has  been  held  that  this  particular  section  applies  outside 
the  metropolis  as  well  as  to  the  metropolis  itself  (Ux  parte  Gorely,  1864, 

4  De  a,  J.  &  S.  477 ;  46  E.  R  1003).  This  decision,  however,  has  been 
called  in  question  in  the  House  of  Lords,  and  perhaps  can  hardly  be 
said  to  be  now  binding  (see  Westminster  Fire  Offi.ce  v.  Glasgow  Provident 
Society,  1888,  13  App.  Cas.  699). 

As  to  covenants  to  insure  the  licence  in  leases  of  public-houses,  see 
Williams  v.  Lassell,  1906,  22  T.  L.  R.  443. 

Repairs. — The  last  of  the  special  covenants  dealt  with  here  is  the 
covenant  found  in  nearly  all  leases  and  agreements  where  the  term  is 
of  some  length,  that  relating  to  repairs.  A  mere  failure  (it  may  be 
observed)  to  enforce  the  covenant  does  not  entail  the  result  that  a 
release  may  be  inferred ;  but  under  special  circumstances  that  inference 
may  be  drawn,  as  where  there  has  been  a  long  acquiescence  in  a  mode  of 
laying  out  the  demised  land  which  renders  performance  of  the  covenant 
in  such  conditions  impossible  {Gibbon  v.  Payne,  1905,  22  T.  L  R.  54 ;  23 
T.  L.  R.  250).  It  may  be  necessary  to  premise  that,  even  in  the  absence 
of  such  a  covenant,  a  certain  liability  to  repair  is  imposed  upon  the  lessee 
by  reason  of  an  obligation  implied  in  every  letting,  that  he  must  use  the 
premises  demised  to  him  in  a  tenant-like  manner.  What  this  exactly 
means  cannot  be  predicated  with  certainty.  The  frequency,  already 
adverted  to,  with  which  the  express  covenant  is  met  with  is  perhaps 
in  itself  a  sutHcient  explanation  of  the  doubts  that  may  be  said  to  exist 
on  the  subject.  In  tenancies  held  under  instruments  of  a  less  formal 
character,  e.g.  tenancies  from  year  to  yeiir,  the  matter  has  occasionally, 
come  up  for  discussion,  and  the  result  of  the  decisions  may  perhaps  be 
described  to  be  that  wliile  the  tenant  is  not  bound  to  do  substantial 
repairs  or  to  remedy  the  deterioration  caused  by  wear  or  tear,  he  is 
bound  to  make  "  tenantable  "  repairs,  so  as  to  prevent  the  decay  of  the 
premises  {Ferguson  v.  Anon.,  1797,  2  Esp.  590 ;  5  R.  R.  757 ;  Horsefall  v. 
Mather,  1815,  Holt,  N.  P.  C.  7;  17  R.  R.  589;  Anworth  v.  Johmon,  1832, 

5  Car.  &  P.  239 ;  38  R.  R.  821 ;  Torriano  v.  Young,  1833,  6  Car.  &  P.  8; 
Leach  v.  Thmias,  1835,  7  Car.  &  P.  327 ;  48  R.  R,  790). 

In  some,  thotigh  in  comparatively  very  few,  cases,  not  only  is  the 
tenant  under  no  obligation  to  repair,  but  that  obligation  is  directly 
undertaken  by  the  landlord,  though  a  stipulation  on  the  part  of  the 
lessor  to  do  external  repairs  is  by  no  means  uncommon  {Green  v.  Eales, 
1841,  2  Q.  B.  225 ;  57  R.  R.  660 ;  Manchester  Bomled  Warehouse  Co.  v. 
Carr,  1880, 5  C.  P.  D.  507 ;  Torrens  v.  Walker,  [1906]  2  Ch.  166).  Before 
liability,  however,  can  be  enforced  upon  this  covenant  against  him,  it  is 
necessary  that  notice  of  any  want  of  repair  be  given  to  him  {Makin  v. 
Watkinson,  1870,  L.  R.  6  Ex.  25 ;  Broggi  v.  Robins,  1899,  15  T.  L.  R.  224), 
and  mere  proof  that  the  landlord  had  the  means  of  knowing  such  want 
of  repair  is  insufficient  {Hugall  v.  M'Lean,  1885,  53  L  T.  94).  This 
doctrine  seems  to  be  founded  on  the  improbability  of  his  having  proper 
knowledge  of  the  state  of  repair  (see  Tredway  v.  Machin,  1904,  91  L  T. 
310),  though  the  rule  has  been  held  to  apply  in  the  common  case  where 
the  lessor's  liability  extends  only  to  the  outside  of  the  demised  premises 
^Torrens  v.  Walker,  supra).     The  undertaking  by  the  lessor,  as  between 
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himself  and  his  tenant,  to  repair  entails  the  somewhat  curious  result 
that  he  may  thereby  become  liable  to  a  third  party  in  the  event  of  such 
want  of  repair  occasioning  injury  to  him  {Payne  v.  Rogers,  1794,  2  Black,  H. 
349 ;  3  R.  E.  415),  because  he  is  then  presumed  to  have  sanctioned  the 
nuisance  which  has  produced  the  injury  {Pretty  v.  Bickmore,  1873,  L.  li. 
8  C.  P.  401 ;  Gwinnell  v.  Earner,  1875,  L.  R.  10  C.  P.  658).  Tliere  are, 
however,  two  conditions  which  must  always  be  fulfilled  in  order  that 
such  liability  may  result.  First,  the  person  complaining  of  the  injury 
must  be  a  person  towards  whom  the  lessor  is  under  some  duty,  as  a 
person  passing  along  an  adjoining  street,  as  distinguished  from  one 
injured  whilst  in  the  demised  premises  themselves,  whether  at  the 
invitation  of  the  tenant  or  not.  Secondly,  the  lessor's  undertaking 
must  be  of  such  a  kind  as  to  vest  the  control  of  the  premises  in  him ;  a 
mere  agreement,  for  instance,  by  him  whilst  a  tenancy  is  running  to  do 
specified  repairs  will  not  vest  in  him  such  control,  and  will  not  therefore 
entail  liability  to  a  third  party  {Cavalier  v.  Pope,  [1905]  2  K.  B.  757 ; 
[1906]  A.  C.  428;  Lane  v.  Cox,  [1897]  1  Q.  B.  415).  Nor  does  it  make 
any  difference  in  such  a  case  that  the  landlord's  obligation  to  repair  may 
be  only  implied,  as  in  the  case  where  the  premises  are  let  in  flats,  and 
the  only  access  thereto  is  by  means  of  a  staircase,  the  control  of  which 
is  vested  in  him  {Miller  v.  Hancock,  [1893]  2  Q.  B.  177).  In  addition, 
too,  to  the  case  where  the  landlord  is  under  an  express  or  implied 
obligation  to  repair,  there  are  two,  and  only  two,  cases  in  which  he  can 
be  rendered  liable  to  a  third  party  for  an  injury  of  the  kind  now  in 
question.  First,  where  such  person  is  one  as  between  himself  and  whom 
a  certain  duty  on  his  part  exists,  and  an  injury  is  occasioned  to  such 
person  in  consequence  of  the  premises  being  in  an  unsafe  condition  at 
the  time  of  the  demise  {Todd  v.  Flight,  1860,  9  C.  B.  N.  S.  377;  Bowen 
V.  Anderson,  [1894]  1  Q.  B.  164;  Lane  v.  Cox,  [1897]  1  Q.  B.  415);  and 
secondly,  where  the  object  of  the  letting  is  to  provide  for  a  certain  mode 
of  user  of  the  premises,  and  the  injury  is  the  probable  or  necessary  con- 
sequence of  such  user  {Harris  v.  James,  1876,  45  L.  J.  Q.  B.  545).  In 
both  these  cases,  unlike  the  case  where  his  liability  arises  from  the  control 
of  the  premises  vested  in  him  by  a  contractual  obligation  with  the  tenant, 
the  ground  of  his  liability  is  misfeasance. 

Where  the  lessor  covenants  to  repair,  he  may  enter  and  occupy  the 
premises  for  a  reasonable  time  in  order  to  discharge  his  obligation ;  for 
from  its  very  existence  a  licence  to  that  effect  and  extent  will  be  implied, 
even  where  he  has  entered  into  an  express  covenant  for  quiet  enjoyment 
{Saner  v.  Bilton,  1878,  7  Ch.  D,  815).  In  all  other  cases  it  is  clearly 
established  that  he  has  no  right  of  entry  in  order  to  view  the  condition 
of  the  premises,  or  (if  necessary)  to  execute  repairs  {Stacker  v.  Planet 
Building  Society,  1879,  27  W.  E.  877).  In  properly  drawn  leases,  how- 
ever, where  the  lessee  undertakes  to  repair,  a  clause  expressly  conferring 
such  right  of  entry  upon  the  lessor  is  always  to  be  found. 

It  will  be  seen  presently  that  when  (as  is  generally  the  case)  the 
obligation  to  repair  is  on  the  part  of  the  tenant,  the  quantity  and  quality 
of  the  repairs  necessary  to  fulfil  it  are  always  regulated  by  the  class  and 
condition  of  the  premises  at  the  time  he  had  them.  It  has  recently  been 
decided  that  the  same  principle  ought  to  apply  where  the  obligation  is  on 
the  landlord.  Hence  where  a  lessor  had  covenanted  to  keep  the  outside 
of  a  demised  building  in  repair,  and  by  reason  of  defective  construction 
and  the  operation  of  time  it  had  got  into  such  a  condition  that  it  was- 
impossible  to  repair  without  rebuilding  it,  the  lessor  was  held  to  be 
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exonerated  {Tmrens  v.  Walker,  [1906]  2  Ch.  166).  For,  as  it  was  held, 
if  the  lessee  is  not  bound  to  give  back  to  the  lessor  at  the  end  of  the 
term  a  different  thing  from  that  which  was  demised  to  him,  neither  is 
the  lessor  bound  by  a  similar  covenant  to  give  to  the  lessee  during  the 
term  a  different  thing  from  that  which  the  lessee  took  from  him  at  the 
beginning  of  his  tenancy  (jMd.,  at  p.  174,  per  Warrington,  J.). 

It  may  be  added  that  in  some  leases  and  agreements  the  lessor, 
though  not  undertaking  to  repair  generally  (the  general  burden  of 
repairs  being  on  the  lessee),  undertakes  to  put  premises  into  a  certain 
condition  of  repair  for  the  reception  of  the  tenant,  or  in  some  way  to 
contribute  to  that  result,  as  by  providing  necessary  materials.  Difficulty 
has  frequently  arisen  in  deciding  whether  or  not  the  lessee's  liability  is 
dependent  upon  the  performance  by  the  lessor  of  such  undertaking. 
The  lessee's  covenant  to  repair  is  often  followed  by  a  clause  dealing 
with  materials  to  be  provided  for  the  purpose,  the  present  participle 
being  used  in  setting  out  the  clause.  It  seems  to  be  a  general  rule  that 
the  question  whether  the  lessor's  obligation  is  a  condition  precedent 
depends  on  whether  the  participle  refers  to  him  or  to  the  lessee.  Thus 
where  the  lessee  covenants  to  repair,  the  lessor  "  finding  timber  for  the 
purpose,"  the  lessor  must  provide  it,  or  be  willing  and  ready  to  do  so, 
before  the  lessee's  liability  can  arise  {Thomas  v.  Cadwallader,  1744, 
Willes,  496;  Martyn  v.  Clue,  1852,  18  Q.  B.  661 ;  88  R.  R.  742);  while 
a  covenant  to  repair  by  the  lessee  "  having  or  taking  upon  the  premises 
sufficient  materials"  merely  has  the  effect  of  a  licence  to  him  to  take 
such  materials  {Bristol  {Dean  of)  v.  Jmcs,  1859,  1  El.  &  El.  484).  The 
question  is  one  of  construction,  upon  which  it  is  difficult  to  lay  down 
any  other  general  rules.  A  covenant  by  the  tenant  to  keep  premises  in 
repair,  the  same  being  tirst  put  into  repair  by  the  landlord,  is  obviously 
a  dependent  covenant  {Nealc  v.  Ratcliff,  1850,  15  Q.  B.  916;  81  K.  K. 
844);  and  so  is  a  covenant  by  him  to  keep  them  in  repair  "  from  and 
after"  their  repair  by  the  lessor  {Slater  v.  Stone,  1622,  Cro.  (2)  645). 
On  the  other  hand,  if  the  agreement  by  the  tenant  to  keep  in  repair 
and  that  by  the  landlord  to  find  the  materials  be  contained  in  dis- 
tinct clauses  of  the  lease,  the  obligations  will  be  independent  {Tucker 
y.  Limjer,  1882,  21  Ch.  D.  18).  Similarly,  it  has  been  held  that  the 
covenants  to  repair  generally,  and  to  repair  within  a  stipulated  time 
after  notice  from  the  landlord,  are  also  independent  covenants  {Doe  v. 
Meux,  1825, 4  Barn.  &  Cress.  606  ;•  28  K.  B.  426 ;  Baylis  v.  Lc  Gros,  1858, 
4  C.  B.  N.  S.  537).  Consequently,  where  the  required  notice  has  been 
given,  proceedings  may  still  be  taken  to  enforce  the  general  covenant ; 
though  where  those  proceedings  take  the  form  of  an  action  of  ejectment 
for  forfeiture,  the  provisions  of  the  Conveyancing  Act,  1881  (see  infra), 
must  now  be  complied  with. 

The  question  has  next  to  be  considered  of  the  quality  and  quantity 
of  the  repairs  necessary  to  satisfy  the  obligation.  The  matter  now 
to  be  dealt  with  is  confined  to  the  case  where  an  express  obligation  to 
repair  is  undertaken  by  the  tenant.  Enforcement  of  a  covenant  against 
him  is  in  most  cases  by  reason  of  mere  nonfeasance  on  his  part.  It  may, 
however,  arise  from  an  act  of  misfeasance  :  these  cases,  though  involving 
for  the  most  part  acts  of  waste  (see  Waste),  being  also  considered 
to  entail  breaches  of  the  general  covenant  to  keep  the  demised  premises 
in  repair.  For  example,  the  covenant  is  broken  by  making  alterations 
in  the  walls  of  the  demised  premises,  such  as  opening  doors  in  them 
{Doe  V.  Jackson,  1817,  2  Stark.  N.  P.  293 ;  Borgnis  v.  Edwards,  1860, 
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2  F.  &  F.  Ill ;  Garige  v.  Lockwood,  1860,  2  F.  &  F.  115),  unless  the 
making  of  such  alterations  is  obviously  contemplated  by  the  terms  of 
the  lease  {Doe  v.  Jones,  1832,  4  Barn.  &  Adol.  126 ;  38  E.  E.  234). 

It  must  be  remembered  that  the  covenant  to  repair,  however  large 
its  words  may  be,  is  not  a  covenant  to  give  a  different  thing  from  that 
which  the  tenant  took  when  he  entered  into  it  {Lister  v.  LaTie,  [1893] 
2  Q.  B.  212;  WHglit  v.  Lawsm,  1903,  19  T.  L.  E.  510),  and  the  amount 
and  quality  of  the  repairs  necessary  to  fulfil  it  are  always  relative 
to  the  age,  class,  and  condition  of  the   premises  at   the  time   of   the 
demise   {Payne   v.  Hairie,  1847,  16  Mee.  &  W.  541;  73  E.  E.   629; 
Stanley  v.  Towyood,  1836,  3  Bing.  N.  C.  4;  43  E.  E.  569).     The  tenant, 
as  it  has  been  said,  is  bound  only  to  keep  them  as  nearly  as  possible 
in  the  same  condition  as  when  they  were  demised  to  him,  and  for  the 
diminution  in  value  caused  by  lapse  of  time  or  the  elements  he  has  been 
said  not  to  be  responsible  {Chitteridge  v.  Munyard,  1834,  1  Moo.  &  E. 
334,  per  Tindal,  C.J. ;  48  E.  E.  773) ;  although,  as  will  be  pointed  out 
presently,  this  will  not  justify  a  tenant  who  takes  premises  out  of 
repair,  and  covenants  to  keep  them  in  repair,  in  refusing  or  neglecting 
to  put  them  into  a  better  condition  than  that  in  which  they  were  when 
they  were  demised   to  him  {Payne   v.  Haine,  supra).     Hence  if  the 
premises  are   old  at  the   time  of  the   demise,  such  repairs  need   only 
be  done  as  may  be  necessary  to  keep  up  the  premises  as  old  premises 
{Harris  v.  Jones,  1832,  1  Moo.  &  E.  173;  42  E.  E.  772),  the  tenant 
being  always  at  liberty  to  prove  by  evidence  what  was  the  general  state 
of  repair  of  the  premises  when  he  obtained  them,  in  order  to  show  their 
age  and  general  character  {Burdett  v.  Withers,  1837,  7  Ad.  &  E.  136 ; 
45  E.  E.  692;  Mantz  v.  GoHng,  1838,  4  Bing.  N.  C.  451 ;  44  E.  E.  759). 
The  question  as  to  the  nature  of  the  tenant's  liability  under  a  covenant 
to  repair  of  a  general  kind  has  in  recent  times  been   the  subject   of 
express  decision  by  the  Court  of  Appeal.     Though  the  obligation  in  the 
case  referred  to  was  to  do  "  tenantable  "  repairs,  it  is  thought  that  the 
same  principles  will  equally  apply  where  some  other  general  epithet, 
e.g.  "  good,"  "  fair,"  "  proper,"  "  sufficient,"  or  even  "  substantial,"  is  met 
with  in  the  covenant.     The  effect  of  the  decision  in  question  is  to  require 
such  repairs  as  would  make  the  premises,  having  regard  to  their  age, 
character,  and  locality,  reasonably  fit  for  the  occupation  of  a  reasonably- 
minded  tenant  of  the  class  who  would  be  likely  to  take  them  {Proiidfoot  v. 
Hart,  1890,  25  Q.  B.  D.  42).     The  repairs  which  have  to  be  done  under 
this  class  of  covenant  are  of  two  kinds :  structural  and  decorative,  the 
latter  including  such  repairs  as  painting  and  papering.     Witli  regard 
to  structural  repairs,  such   as  walls  or  floors  of  a  house,  the   tenant 
under  such  covenant  must  repair  them,  but  not  necessarily  replace  them, 
so  long  as   the  I'easonably-minded   tenant  already  referred   to  would 
be  satisfied  with  the  premises  in  their  altered  condition ;  whilst,  with 
regard  to  decorative  repairs,  the  tenant,  though  again  liable  for  them 
if  necessary  to  satisfy  a  reasonable  incoming  tenant,  is  not  otherwise 
liable  for  them,  unless  necessary  to  prevent  the  fabric  from  going  into 
decay  {Proudfoot  v.  Hart,  sup^a  ;  Crawford  v.  Newton,  1886,  36  W.  E. 
54).     Painting  repairs,  however,  are   not   uncommonly  stipulated  for 
expressly  in  leases,  the  tenant  often  undertaking  to  paint  the  interior 
of  the  premises  within  stipulated  intervals,  e.g.  in  every  seventh  year 
of  the  term  {Martin  v.  Smith,  1874,  L.  E.  9  Ex.  50),  the  lessor  sometimes 
undertaking  to  paint  the  exterior.     In  a  covenant  to  repair  and  paint 
demised  premises,  with  all  needful  reparations  and  cleansings,  and  to 
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leave  the  premises  in  such  repair,  reasonable  wear  and  tear  excepted, 
it  has  been  held  that  the  tenant  is  only  bound  to  cleanse  the  old  paint, 
and  not  to  repaint  except  where  the  paint  has  been  destroyed  (Scales  v. 
Lawrence,  1860,  2  F.  &  F.  289 ;  Moxon  v.  TmvTishend,  1887,  3  T.  L  R. 
392). 

In  some  leases,  especially  those  where  the  term  does  not  exceed 
three  years,  an  exception  of  "  fair  wear  and  tear  "  is  often  added  to  the 
covenant  in  favour  of  the  tenant.  It  is  thought  that  the  covenant  thus 
qualified  would  not  make  a  tenant  liable  for  dilapidations  due  to  a  fair 
and  reasonable  user  of  the  premises  (see  Davies  v.  Davies,  1888,  38  Ch.  D. 
499).  And  where  such  a  qualifieation  occurred  in  a  covenant  by  the 
tenant  to  yield  up  the  demised  premises  at  the  end  of  the  term  in  as 
good  repair  and  condition  as  at  the  beginning,  it  was  held  that  it  applied 
not  less  to  the  exterior  than  to  the  interior  of  the  premises,  that  he  was 
exempt  from  dilapidations  caused  by  the  friction  of  the  air,  by  exposure, 
and  by  ordinary  use,  and  that  he  could  not,  therefore,  be  charged  with 
the  expense  of  outside  painting  (Ten-ell  v.  Murray,  1901,  17  T.  L  R. 
570). 

The  variety  of  covenants  to  repair  is  of  course  very  extensive.  An 
undertaking  to  do  necessary  repairs  has  been  construed  to  require  the 
premises  to  be  repaired  at  the  beginning  of  the  tenancy  (Truscott  v. 
Diamond  Rock  Boring  Co.,  1882,  20  Ch.  D.  251),  and  an  agreement  to 
put  them  into  habitable  repair  as  equivalent  to  an  undertaking  by 
the  tenant  to  put  them  into  a  state  of  repair  superior  to  that  in  which 
he  got  them  (Belcher  v.  Mcintosh,  1839,  8  Car.  &  P.  720 ;  56  R.  R.  867). 
"Where  the  tenant  undertakes  to  keep  the  demised  premises  in  repair, 
this  would  involve  the  necessity  of  putting  them,  if  out  of  repair,  into 
that  state  of  repair  which  may  be  demanded  by  their  age,  class,  or  con- 
dition (PayTie  v.  Maine,  1847, 16  Mee.  &  W.  541  ;  73  K  R.  629). 

Sometimes  the  tenant,  instead  of  repairing,  has  the  option  conferred 
upon  him  of  rebuilding  the  premises  (Evdyn  v.  Raddish,  1817,  7  Taun. 
411),  though,  of  course,  where  he  is  under  an  express  covenant  to  rebuild, 
he  does  not  discharge  it  by  the  mere  execution  of  repairs  (City  of 
Lmdon  v.  Nash,  1747,  3  Atk.  512 ;  26  E.  R.  1095).  The  tenant  frequently 
undertakes  specially  to  repair  and  keep  in  repair  the  drains  belonging 
to  the  premises  demised  to  him.  Such  a  covenant,  however,  does  not 
apply  to  structural  alterations  in  system,  but  will  be  confined  strictly 
to  repairs  like  pipes  broken  or  bricks  out  of  place  (Huggall  v.  McKean, 
1885,  C.  &  E.  391).  Nor,  under  a  covenant  to  "make,  uphold,  support, 
cleanse,  and  repair  "  all  drains  on  the  demised  premises,  is  the  tenant 
liable  for  the  cost  of  constructing  a  new  drain  under  a  re-arrangement 
of  system  (Lyon  v.  Oreenhcrw,  1892,  8  T.  L  R.  457). 

The  covenant  on  the  part  of  the  tenant  to  repair  often  results  in 
an  obligation  which  at  the  time  of  demise  may  be  entirely  unforeseen. 
It  has  frequently  been  decided  that  where  there  is  an  unqualified  cove- 
nant to  repair,  and  the  premises  during  the  tenancy  are  burnt  down  or 
destroyed  by  some  other  inevitable  calamity,  the  tenant  will  be  bound 
to  rebuild  and  restore  them  at  his  own  expense  (Chesterfield  v.  Bolton^ 
1738,  2  Com.  627;  Pym  v.  Blackburn,  1796,  3  Ves.  34;  Bullock  v.  Dom- 
mitt,  1796,  6  T.  R.  650;  3  R.  R.  300).  Nor  is  the  circumstance  of  tlie 
landlord  having  taken  out  a  policy  on  his  own  account,  and  been  paid 
by  the  insurance  company  in  respect  of  it  (see  Insurance,  supra)  material 
(Leeds  v.  Cheetham,  1827,  1  Sim.  146  ;  27  R  R.  181 ;  Lofii  v.  Deimis,. 
1859,  1  El.  &  El.  474).     On  the  principle  already  adverted  to,  however^ 
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that  the  tenant  is  never  bound  to  give  new  work  for  old,  his  liability 
upon  an  agreement  to  maintain  the  premises  in  the  condition  in  which 
they  would  be  when  he  had  done  certain  specified  repairs  to  them  is 
measured  by  the  cost  of  putting  the  premises  into  the  same  state  of 
repair  as  that  in  which  he  received  them  if  those  repairs  had  been  done 
{Yates  V.  Bunster,  1855,  11  Ex.  Eep.  15);  though  such  liability  is  not 
necessarily  commensurate  with  the  amount  specified  in  the  covenant  to 
insure  as  that  in  respect  of  which  the  policy  should  be  effected  {Dighy  v. 
Atkinson,  1815,  4  Camp.  275 ;  16  R.  R.  792).  Such  a  hardship,  however, 
a.s  is  involved  in  these  cases  is  seldom  incurred  at  the  present  day, 
inasmuch  as  damage  by  fire  is  usually  made  the  subject  of  express 
•exception  in  the  covenant  to  repair.  But  such  an  exception,  it  may 
be  pointed  out,  does  not  have  the  effect  of  throwing  liability  for  the 
rebuilding  upon  the  landlord  {Weigall  v.  Waters,  1795,  6  T.  R.  488), 
though  of  course  such  liability  on  the  part  of  the  landlord  may  result  by 
reason  of  express  stipulation  {Loader  v.  Kemp,  1826,  2  Car.  &  P.  375). 
Where  a  lessee  covenanted  to  repair,  maintain,  and  keep  the  inside  of 
demised  premises  in  good  and  tenantable  repair  and  condition,  and  to 
■deliver  them  up  at  the  end  of  the  term,  "damage  by  fire,  storm  or 
tempest,  or  other  inevitable  accident "  excepted,  and,  in  consequence  of 
one  of  the  floors  being  overloaded  by  him,  the  whole  of  the  premises 
fell,  it  was  held  that,  this  being  the  direct  consequence  of  the  tenant's 
own  act,  the  case  was  not  within  the  exception  in  the  covenant 
to  repair  (3fanchester  Bonded  Warehouse  Co.  v.  Carr,  1880,  5  C.  P.  D. 
507). 

Another  result  of  the  tenant's  covenant  to  repair  which  is  often 
unforeseen  by  him  is  in  relation  to  fixtures.  Primd  facie  a  tenant  is 
entitled  to  remove  fixtures,  whether  put  up  for  the  purposes  of  trade  or 
for  ornament  and  convenience  (see  Fixtures).  But  where  he  has  cove- 
nanted to  yield  up  the  premises  in  repair,  together  with  all  other 
erections  and  buildings  put  up  during  the  term,  the  removal  of  trade 
fixtures  is  prevented  (Naylor  v.  Collinge,  1807,  1  Taun.  19 ;  9  R.  R.  691 ; 
Penry  v.  Brown,  1818,  2  Stark.  N.  P.  403 ;  20  R.  R.  705 ;  Zord  Mansfield 
V.  Blackhurne,  1840,  6  Bing.  N.  C.  426 ;  54  R.  R.  834 ;  Bidder  v.  Trinidad 
Petroleum  Co.,  1868, 17  W.  R.  153) ;  though  this  does  not  apply  to  articles 
in  the  nature  of  fixtures  which,  from  want  of  a  complete  annexation,  are 
really  chattels  {Naylor  v.  Collinge,  supra).  And  it  makes  no  difference, 
in  the  absence  of  an  intention  apparent  to  the  contrary,  if  the  fixtures 
have  been  put  up  by  him,  not  under  a  lease  which  contains  the  repairing 
■covenant  in  question,  but  under  an  earlier  le&se {Thresher  v.  Uast  London 
Water  Works  Co.,  1824,  2  Barn.  &  Cress.  608 ;  26  R.  R.  486). 

Where  a  covenant  to  repair  applies  only  to  the  "  demised  buildings," 
and  buildings  are  added  during  the  tenancy  distinct  from  those  the 
subject  of  the  demise,  the  covenant  to  repair  will  not  extend  to  these 
(Cornish  v.  Clei/e,  1864,  3  H.  &  C.  446 ;  Smith  v.  Mills,  1899,  16  T.  L.  R. 
59).  But  where  the  covenant  to  repair  is  in  general  terms,  the  principle 
is  well  established  that  it  extends  to  everything  which  is  the  subject 
of  the  demise,  whether  erected  at  the  time  of  the  demise  or  not,  and 
whether  mentioned  in  the  instrument  of  tenancy  or  not  {Sunderland  v. 
Newton,  1830,  3  Sim.  450;  57  E.  R.  1067;  30  R.  R.  186;  Hudson  v. 
Williams,  1878,  39  L.  T.  632;  Openshaw  v.  Bvans,  1884,  50  L.  T.  156). 
Nor  does  it  make  any  difference  to  the  tenant's  general  liability  on  the 
covenant  that  he  may  have  been  evicted  from  a  portion  of  the  demised 
premises,  and  in  consequence  of  such  eviction  have  given  up  possession 
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of  the  remainder  {Newton  v.  Allin,  1841,  1  Q.  B.  518;  Morrison  v. 
Chadwick,  1849,  7  C.  B.  266  ;  78  R.  R.  627) ;  though  where  such  eviction 
is  by  the  landlord  himself,  the  tenant  might  now  seek  a  remedy  by 
counter-claim. 

Where  lessees  had  entered  into  a  covenant  to  erect  buildings  on  a 
certain  piece  of  land  within  a  certain  time,  and  to  keep  the  buildings 
"  so  to  be  erected  as  aforesaid  "  in  repair  at  all  times  during  the  term, 
it  was  held  that  the  repairing — and  not  only  the  building — covenant 
was  broken  by  the  failure  to  erect  the  buildings,  on  the  ground  that  the 
covenant  to  keep  premises  in  repair  imposed  an  obligation  to  do  every- 
thing which  might  be  necessary  for  the  purpose  {Jacob  v.  Dovm,  [1900] 
2  Ch.  156).  So  the  obligation  (frequently  entered  into  by  the  lessee) 
to  erect  buildings  within  a  specified  time,  and  to  keep  them  in  repair 
during  the  term  consists  of  two  distinct  and  independent  parts,  and  by 
not  erecting  the  buildings  it  is  broken  in  both  its  branches  {Bennett  v. 
Herring,  1857,  3  C.  B.  N.  S.  370). 

Damages. — Something,  in  conclusion,  should  be  said  on  the  question 
of  damages  recoverable  upon  the  breach  of  repairing  covenants.  The 
breach  of  the  ordinary  covenant  to  keep  premises  in  repair  is  a  con- 
tinuing breach,  and  therefore  an  action  may  be  maintained  upon  it 
though  judgment  may  have  been  recovered  against  the  tenant  on  a 
previous  occasion  ;  but  such  judgment  will  of  course  go  in  mitigation  of 
damages  {Coward  v.  Gregory,  1866,  L  R.  2  C.  P.  153).  So  the  fact  that 
the  lessor  may  have  recovered  damages  for  a  breach  during  the  tenn 
will  not  prevent  him  from  bringing  an  action  for  a  breach  at  the  end  of 
the  term  {Henderson  v.  Thorn,  [1893]  2  Q.  B.  164;  Ehbetts  v.  Conquest, 
1900,  82  L.  T.  561).  No  remedy  is  available  in  the  event  of  a  breach  of 
the  covenant  to  repair  other  than  that  of  an  action  for  damages,  except 
where  forfeiture  may  be  enforced — now  only  subject  to  the  provisions 
of  the  Conveyancing  Act — in  the  case  where  a  right  of  re-entry  is  given 
to  the  lessor.  It  is  well  established  that  specific  performance  of  the 
undertaking  to  repair  will  not  in  any  case  be  decreed  (see  cases  in  Fry, 
Spec.  Perf.,  4th  ed.,  p.  41). 

As  to  damages,  there  are  two  cases  to  be  considered,  according  as 
the  action  is  brought  during  the  currency  of  the  term  or  after  its 
termination.  Where  an  action  is  brought  against  the  tenant  during  the 
term  for  failure  to  keep  the  premises  in  repair,  the  damages  recoverable 
against  him  are  the  loss  to  the  reversion  {Mills  v.  Hast  London  Union, 
1872,  L.  R.  8  C.  P.  79),  the  amount  of  damages  being  clearly  in  an  inverse 
ratio  to  the  amount  of  time  still  to  elapse  between  the  happening  of  the 
breach  and  the  end  of  the  term  {Doe  v.  Homelands,  1841,  9  Car.  &  P.  734 ; 
62  R.  R.  766).  Sometimes  the  lessor  expressly  reserves  to  himself  the 
right  of  doing  repairs  in  the  event  of  the  lessee  failing  to  do  them,  a 
provision  which  is  sometimes  necessary  in  order  to  save  the  accrual  of 
a  forfeiture ;  and  where  he  does,  it  has  been  held  that  he  may  recover 
the  expenses  from  the  lessee  by  way  of  damage  {Joi/ner  v.  Weeks,  [1891] 
2  Q.  B.  31).  Nor  does  it  make  any  difference  that  the  tenant  may, 
before  the  action  has  been  commenced,  have  sold  his  interest  in  the 
premises,  and  that  the  purchaser  has  pulled  down  and  rebuilt  them 
{Colley  V.  Strceto7i,  1823,  2  Barn.  &  Cress.  273 ;  26  R.  R.  350).  This 
follows  the  rule  met  with  in  the  next  class  of  cases  to  be  discussed. 

Some  qualification  of  the  above  proposition  is,  however,  necessary  in 
the  case  of  under-leases.     In  the  ordinary  case  of  an  under-lease,  the 
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lessor,  as  is  well  known,  parts  with  the  whole  of  his  reversion  except  a 
few  days,  so  that  the  injury  to  liim  in  the  event  of  his  lessee's  breach  of 
covenant  to  repair,  if  measured  by  the  loss  to  the  reversion,  would 
be  practically  nothing.  The  expression,  "  loss  to  the  reversion,"  how- 
ever, is  here  used  in  a  larger  sense.  In  such  cases  the  liability  which  is 
imposed  upon  the  lessor  by  the  head-lease  must  not  be  lost  sight  of,  and 
the  measure  of  damages,  at  any  rate  where  knowledge  can  be  imputed  to 
the  under-lessee  that  he  is  holding  under  an  under-lease,  is  the  difference 
in  the  position  of  his  lessor  in  consequence  of  the  covenant,  instead  of 
being  performed,  being  unperformed  (Coyiquest  v.  Ehhetts,  [1896]  App. 
Cas.  490).  It  follows  that  in  these  cases  the  damages  recoverable 
against  an  under-lessee  are  the  actual  cost  of  repairs,  with  a  rebate  for 
the  time  which  the  under-lease  may  still  have  to  run  {ibid.).  When  an 
under-lease  is  made,  a  stipulation  is  frequently  found  requiring  from  the 
under-lessee  a  covenant  of  indemnity  as  to  liability  upon  the  repairing 
covenants  of  the  head-lease.  The  advantage  to  the  under-lessor  of  this 
covenant  is  that  upon  an  action  being  brought  against  him  by  the  head- 
lessor,  he  is  in  such  case,  and  in  such  case  only,  entitled  to  bring  in  his 
under-lessee  as  third  party  {Hoimby  v.  Cardwell,  1881,  8  Q.  B.  D.  329 ; 
Pantifex  v.  Foord,  1884,  12  Q.  B.  D.  152;  Morgan  v.  Hardy,  1886, 
17  Q.  B.  D.  770).  In  the  absence  of  such  indemnity  the  lessor  cannot 
render  the  under-lessee  liable  for  the  costs  and  expenses  to  which  he 
may  have  been  put  in  proceedings  brought  to  recover  damages  against 
him  by  the  head-lessor  {Penle^j  v.  Watts,  1841,  7  Mee.  &  W.  601 ;  56 
K.  R.  810;  Walker  v.  Hatton,  1842,  10  Mee.  &  W.  249;  62  R  R  600). 
Nor  where  he  has  incurred  forfeiture  through  the  under-lessee's  failure 
to  repair  can  he  recover  for  the  loss  of  his  beneficial  reversion  {Logan  v. 
HalL,  1847,  4  C.  B.  598 ;  72  R  R  656). 

Where  the  term  has  expired,  the  measure  of  damages  for  breach  of 
the  lessee's  covenant  to  repair  is  such  sum  as  would  be  necessary  in 
order  to  put  the  premises  into  that  condition  of  repair  in  which  he 
ought  to  have  left  them  on  quitting  {Joyner  v.  Weeks,  supra),  with  an 
allowance  for  depreciation  in  the  value  of  the  premises  due  to  the  lapse 
of  time  {Henderson  v.  Thorn,  [1893]  2  Q.  B.  164).  The  circumstance 
that  the  landlord  after  the  expiration  of  the  term  may  have  effected 
structural  changes  in  the  premises  {Inderwick  v.  Leech,  1884,  1  T.  L.  R. 
484),  or  that  he  may  have  agreed  with  a  successor  of  the  tenant  to  do 
so  {Rawlings  v.  Morgan,  1865,  18  C.  B.  N.  S.  776),  cannot  be  taken  into 
account,  inasmuch  as  the  landlord's  right  to  damages  becomes  vested  in 
him  immediately  on  the  conclusion  of  the  term,  and  there  is  nothing  in 
the  above  circumstances  which  affects  the  relation  between  him  and  his 
lessee  {Joyner  v.  Weeks,  supra).  Nor  for  the  same  reason  is  it  material 
that  in  consequence  of  an  arrangement  which  the  lessor  may  have  made 
with  a  third  person  to  succeed  to  the  tenancy  he  may  have  sustained 
little  or  no  loss  by  the  breach  of  covenant  {ibid.),  or  that  some  part 
of  the  repairs  which  the  tenant  should  do  have  been  rendered  in  fact 
superfluous  by  reason  of  a  change  in  the  character  of  the  demised  and 
surrounding  property  {Morgan  v.  Hardy,  supra),  or  that  the  lessor  may 
have  forfeited  his  own  interest  in  the  premises  {Clow  v.  Brogden,  1840, 
2  Man.  &  G.  39  ;  58  R.  R.  357 ;  Davies  v.  Underwood,  1857,  2  H.  &  N. 
570).  If  the  effect  of  the  tenant's  breach  be  to  deprive  the  landlord 
of  the  user  of  the  premises,  and  consequently  of  his  power  to  let  them 
while  the  repairs  are  being  executed,  he  will  be  entitled  to  recover 
damages  by  way  of  additional  compensation  for  such  loss  {Birch  v. 
Clifford,  1891,  8  T.  L.  R  103). 
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Eent. 


What  it  is. — The  word  "  rent "  (in  Latin  redditus)  signifies  that  which 
is  rendered  periodically  by  a  tenant  of  corporeal  hereditaments  to  his 
landlord  in  respect  of  his  tenement.  Such  a  rent  was  in  feudal  times  a 
rent-service, — as  distinguished  from  a  rent-charge  or  a  rent-seek, — and 
invariably  involved  some  personal  service,  fealty  at  the  least ;  and  to 
this  origin  several  of  the  features  which  it  presents  are  referable.  It  is 
now  payable  either  in  money  or  by  the  delivery  of  some  agreed  chattel 
or  chattels,  whether  valuable  or  otherwise,  or  by  rendering  manual 
services  to  the  landlord  or  at  his  request,  such  as  team-work,  carting 
coals,  shearing  sheep,  or  cleaning  a  church,  or  partly  in  one  way  and 
partly  in  another.  But,  according  to  Lord  Coke,  a  lessor  cannot  have 
as  rent  a  parcel  of  tlie  annual  profits  themselves,  such  as  the  vesture  or 
herbage  of  the  land ;  for  rent  must  be  a  reservation  in  the  strict  sense, 
and  therefore  be  something  newly  created  and  outside  the  profits  which 
have  Ijeen  granted  to  the  lessee  (Co.  Litt.  142a). 

There  must  be  certainty  both  as  to  the  amount  and  the  time  for 
payment  of  rent.  It  is  not  necessary,  however,  that  the  amount  should 
be  ascertainable  at  the  time  of  demise,  so  long  as  some  criterion  is  fixed 
by  which  it  can  be  determined  later,  A  rent  may  be  perfectly  valid 
although  it  is  an  improving  rent,  or  fluctuating  according  to  the  price  of 
corn,  or  the  quantity  of  stone  quarried,  or  the  numl)er  of  looms  run  in  a 
mill,  or  the  amount  of  motive-power  supplied  by  the  landlord  to  a  factory 
(Selby  V.  Greaves,  1868,  L.  R.  3  C.  P.  594,  per  Willes,  J. ;  Walsh  v.  Lons- 
dale, 1882.  21  Ch.  D.  9).  It  is  to  this  characteristic  of  certainty  in  rent 
that  the  use  of  the  word  "  farm  "  in  connection  with  tenements  is  due ; 
"  farm  "  formerly  meaning,  like  the  media'val  Latin  Jirnia,  a  fixed  yearly 
payment ;  a  use  which  still  survives  in  the  common  formula  of  demise, 
"  demise,  grant,  and  to  farm  let "  (in  Latin  dcmisi  conccssi  et  ad  Jinnam 
tradidi).  "To  farm  let"  is  therefore  concerned  with  fixity  of  rent 
rather  than  of  tenure,  as  conjectured  in  one  of  the  judgments  in  a  recent 
case  {Budd-Scott  v.  Danicll,  [1902]  2  K.  B.  351). 

-^  right- of  distresgjs  essential  to  rent.  Under  the  feudal  law  default 
in  rendering  service  entitled  the  lord  to  recover  the  land  let  to  his 
tenant  by  a  process  of  seizure  in  his  own  court,  a  right  which  was  taken 
away  by  Statute  52  Hen.  in. ;  and  the  right  to  distrain  chattels  only 
is  a  remnant  of,  or  in  substitution  for,  the  original  power  of  forfeiture. 
It  follows  that  rent  in  the  strict  sense  cannot  be  reserved  upon  a  letting 
of  incorporeal  hereditaments,  such  as  advowsons,  rights  of  common  or 
fishing,  offices,  tithes,  easements,  or  the  like  (Co.  Litt.  47a ;  Capel  v. 
Bnszard,  1829,  6  Bing.  150;  32  R.  R.  359):  except  where  the  lease  is 
by  the  Crown,  the  royal  prerogative  entitling  the  sovereign  to  distrain 
on  any  lands  of  the  lessee.  It  may  be  reserved  on  a  letting  of  the 
vesture  or  herbage  merely,  because  in  such  a  case  distress  might  be 
levied  upon  the  cattle  grazing  thereon  (Co.  Litt.,  ibid.).  It  is  perhaps 
an  apparent  rather  than  a  real  exception  to  the  above  rule,  that 
periodical  payments  reserved  by  a  demise  for  the  whole  of  the  grantor's 
estate  are  treated  as  in  the  nature  of  rent,  although  this  at  law  is  an 
assignment  and  not  a  demise,  and  the  grantor  has  no  right  of  distress 
because  no  reversion  remains  to  him  {Baker  v.  Gostling,  1834,  1  Bing. 
N.  C.  19 ;  41  R.  R.  533);  nor  can  they  be  distrained  for,  either  as  "rent- 
seek  "  under  the  old  Landlord  and  Tenant  Act,  1730,  4  Geo.  ii.  c.  28,  or 
as  "  incident  to  the  reversion  "  under  the  Conveyancing  Act,  1881,  s.  44 
VOL.  VII.  43 
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{Lewis  V.  Baker,  [1905]  1  Ch.  46).  The  tenant,  therefore,  under  such  a 
demise,  if  evicted,  would  be  entitled  to  set  up  such  eviction  in  answer  to 
an  action  upon  his  covenant  to  make  such  payments  (see  under  Eviction, 
infra). 

The  whole  rent  of  lands  let  at  an  entire  rent  is  deemed  to  issue  out 
of  every  portion  of  it,  and  inasmuch  as  it  cannot  issue  out  of  anything 
but  realty,  the  rent  of  a  furnished  house  or  rooms,  according  to  legal 
doctrine,  issues  out  of  the  land  exclusively  {Hargrave  v.  Shewin,  1826, 
6  B.  &  C.  34;  Farewell  v.  Dickenson,  ibid.  251). 

How  reserved. — In  formal  leases  rent  is  reserved  in  the  reddendum, 
and  this  is  supplemented  by  an  express  covenant  in  the  subsequent  part 
of  the  lease  to  pay  such  rent,  and,  as  a  rule,  by  express  provisions  for 
re-entry  or  forfeiture  in  case  of  default.  Forms  of  reservation  com- 
monly used  are :  "  Yielding  and  paying  therefor,"  or  "  at  or  under,"  the 
yearly  rent  of,  etc.  Upon  the  execution  of  the  deed  a  liability  to  pay 
the  rent  reserved  is  imposed  upon  the  lessee  by  reason  of  the  estate 
thereby  vested  in  him ;  and  so  long  as  this  estate  remains,  an  action  of 
debt  for  such  rent  is  maintainable  upon  the  demise  itself,  and  is  there- 
fore not  defeated  by  the  cancellation  of  the  lease  after  it  becomes  due 
(  Ward  (Lord)  v.  Lumlcy,  1860,  5  H.  &  N.  656). 

Kent  by  a  rule  of  law  must  be  reserved  to  the  reversioner  for  the 
time  being.  There  can  be  no  reservation  to  a  stranger  during  the  life 
of  the  lessor,  nor  can  rent  be  reserved  after  his  death  to  anyone  who 
has  not  the  reversion  after  him.  This  rule  has  been  justified  by  the 
older  authorities  on  the  ground  that  recompense  for  the  land  ought  in 
justice  to  pass  either  to  the  grantor  or  to  the  subsequent  owner  of  the 
reversion,  who  lose  the  profits  of  the  land  while  the  tenancy  continues. 
But  this  explanation  seems  inadequate  in  the  case  of  the  grantor,  who 
may  be  assumed  not  to  reserve  rent  to  a  stranger  without  adequate 
reason,  and  it  seems  more  probable  that  it  arises  from  the  feudal  origin 
of  rent,  and  the  necessity  of  rendering  rent-service  to  the  reversioner. 
Even  a  reservation  of  rent  to  the  heir  of  a  lessor  seised  in  fee  would  be 
void  unless  the  lease  were  only  to  commence  after  his  death  (2  Eo.  Ab. 
447).  The  reversion  expectant  upon  a  lease  will  devolve  either  upon 
the  heir  or  devisee  or  the  legal  personal  representatives,  according  as 
the  lessor  is  seised  in  fee  or  is  merely  a  termor,  i.e.  a  tenant  for  a  term 
of  years.  Where,  however,  his  death  is  subsequent  to  the  commence- 
ment of  the  Land  Transfer  Act,  1897,  60  &  61  Vict.  c.  65,  i.e.  January  1, 
1898,  his  real  estate,  in  the  absence  of  the  right  in  any  person  to  take 
it  by  survivorship,  is  now  to  vest,  notwithstanding  any  testamentary 
disposition,  in  his  executors  or  administrators  "^as  if  it  were  a  chattel 
real  (see  ss.  1  (1),  24  (2),  25).     See  Land  Transfek. 

Questions  under  this  rule  are  much  discussed  by  the  older  writers, 
but  seem  'seldom  to  have  arisen  in  modern  times.  The  result  of  such 
authorities  may  be  briefly  stated  as  follows : — The  rent  will  determine 
upon  the  death  of  the  lessor  if  it  is  reserved  to  himself ;  or  if,  being 
tenant  in  fee,  he  reserves  it  to  himself,  his  executors  or  assigns,  or  to 
himself  and  either  of  them,  or  if,  being  a  termor,  to  himself  and  his  heirs. 
But  so  long  as  the  right  successor  is  named,  the  inclusion  of  those  who 
cannot  take  the  reversion  is  immaterial,  so  that  reservation  to  the  lessor, 
his  heirs,  executors,  administrators,  and  assigns  would  be  safe  {Dollen  v. 
Batt,  1858,  4  C.  B.  N.  S.,  at  p.  768,  per  Byles,  J.).  And  it  is  said  that 
the  insertion  of  the  words  "  during  the  term  "  would  so  clearly  indicate 
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the  intention  of  the  parties  that  the  rent  should  continue,  that  the 
reversioner  would  be  entitled  in  succession  to  the  lessor,  although  the 
limitations  of  the  reservation  specified  someone  else  (Gilbert,  Rents, 
61-69).  Lord  Coke  advises,  as  the  safest  course,  that  the  rent  should  be 
reserved  annually  during  the  term  without  specifying  to  whom,  in  which 
case  the  law  disposes  of  it  as  incident  to  the  reversion  {Wliitlock's 
Case,  infra);  and  this  is  a  common  form  in  leases  at  the  present 
date. 

It  is  now  enacted  by  the  Conveyancing  Act,  1881,  44  &,  45  Vict, 
c.  41,  s.  10,  that  the  rent  reserved  by  a  lease  made  subsequently  to  that 
year  shall  be  annexed  to  and  go  with  the  reversionary  estate  immedi- 
ately expectant  on  the  term  granted  by  the  lease,  and  that  it  may  be 
recovered  by  the  person  for  the  time  being  entitled,  subject  to  the  term, 
to  the  income  of  the  land  leased.  It  had  already  been  held  that  if  a 
tenant  for  life,  with  power  of  leasing,  reserved  rent  to  himself,  his  heirs 
and  assigns,  such  rent  would  after  his  death  continue  to  the  remainder- 
man (Wliitlock's  Case,  1608,  8  Rep.  696;  cp.  Yellmdy  v.  Goicer,  1855, 
11  Ex.  Rep.  274).  It  is  to  be  observed  that  it  is  at  least  extremely 
<loubtful  wliether  "  lease  "  as  used  in  the  above  statute — and  not  specially 
defined  as  in  sec.  18 — includes  an  agreement  for  a  lease.  This  has  already 
been  considered  when  treating  of  the  distinction  between  such  instru- 
ments and  actual  leases.  Beneficial  owners  are  apparently  within  the 
terms  of  the  section  cited,  as  well  as  owners  of  the  legal  reversion. 

When  to  be  paid. — It  is  a  matter  of  course  in  the  reddendum  of  a 
formal  lease,  or  in  some  clause  of  a  less  formal  instrument,  to  reserve  a 
yearly  rent,  and  to  specify  the  dates  or  days  of  payment.  If  the  days 
of  payment  are  specified  without  stating  when  the  first  payment  of  rent 
is  to  be  made,  it  becomes  payable  on  the  first  of  such  days  to  follow  the 
commencement  of  the  tenancy,  without  regard  to  the  order  in  which 
they  are  given  in  the  reddeiulum  (Gilb.  Rents,  49) ;  but  if  such  clause 
merely  provides  for  payment  half-yearly  or  quarterly,  the  days  of  pay- 
ment are  to  be  fixed  by  reference  to  the  making  of  the  lease,  and 
without  regard  to  the  usual  quarter-days  {ihid.,  50).  If  an  annual  rent 
is  reserved  and  no  time  for  payment  fixed,  it  is  not  payable  until  the 
end  of  a  year  computed  from  the  time  of  entry  (Coomber  v.  Howardf 
1845,  1  C.  B.  440) ;  but  where  the  agreement  was  for  such  a  rent  to 
1^  paid  "  at  the  usual  time,"  evidence  was  admitted  to  show,  from  the 
dealings  of  the  parties  at  the  time  of  the  agreement  and  subsequently, 
an  understanding  that  it  should  be  paid  at  an  earlier  date  (Gore  v.  Lloyd, 
1844,  12  Mee.  &  W.  463 ;  67  R.  R.  402).  The  right  of  the  lessee  to  put 
an  end  to  the  tenancy  by  a  quarter's  notice,  or  the  voluntary  payment 
by  him  of  his  rent  quarterly  instead  of  yearly  for  a  considerable  time, 
will  not  of  themselves  entitle  the  lessor  to  claim  a  yearly  rent  before 
the  end  of  the  year  (Collett  v.  Curling,  1847,  10  Q.  B.  785 ;  Turner  v. 
Alldny,  18:36,  Tyrw.  &  G.  819). 

Express  provisions  as  to  the  days  for  payment  of  rent  contained  in 
the  reddendum  will,  as  a  rule,  be  strictly  adhered  to,  even  where  they 
do  not  hannonise  with  the  actual  commencement  of  the  lease.  Thus 
where  an  annual  rent  was  payable  quarterly,  the  first  payment  to  be 
made  on  the  25th  March  following  the  date  of  the  letting,  it  was  held 
that  only  one  quarter's  rent  was  payable  on  that  day,  although  the  term 
commenced  on  the  8th  September  previous  (the  date  of  the  agreement 
of  letting),  and  that  the  rent  for  the  first  quarter  could  not  be  recovered 
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until  the  term  had  expired  {Hutchins  v.  Scott,  1837,  2  Mee.  &  W.  809 ; 
46  R.  E.  670). 

It  frequently  happens  that  the  rent  reserved  is  made  payable  in 
advance,  either  throughout  the  term  or  at  the  outset  merely,  and  either 
as  to  the  whole  or  a  portion  merely,  as  where  there  is  a  "  dead  rent." 
A  reservation  of  a  yearly  rent  "  payable  quarterly  on  the  usual  quarter- 
days,  and  always,  if  required,  in  advance,"  has  been  construed  to  mean 
that  it  should  always  be  due  at  the  commencement  of  each  quarter,, 
although  the  landlord  would  not  be  entitled  to  enforce  his  remedies  for 
non-payment  until  after  demand  for  payment  {London  and  Westminster- 
Loan  Co.  V.  L.  and  N.-W.  Ely.  Co.,  [1893]  2  Q.  B.  49).  But  where  the 
rent  was  "  to  be  paid  three  months  in  advance,  such  advance  to  be  paid 
on  taking  possession,"  it  was  held  that  the  first  quarter's  rent  only  was 
so  payable  {Holland  v.  Falser,  1817,  2  Stark.  161),  Rent  although  due 
throughout  the  day  fixed  for  its  payment  is  not  in  arrear  until  after 
midnight  {DihUe  v.  Bowatcr,  1853,  2  El.  &  Bl.  564). 

The  time  at  which  rent  is  payable  may,  in  cases  where  it  is  not 
clearly  set  forth  in  the  terms  of  letting,  be  regulated  by  the  custom  of 
the  country  or  of  the  particular  estate.  And  it  is  competent  to  the 
parties  to  vary  such  terms  by  binding  agreement ;  but  if  the  landlord 
alters  the  days  of  payment  as  an  indulgence  merely,  this  would  not 
appear  to  be  binding  even  upon  himself  for  want  of  consideration  {In 
re  Smith  &  Hartogs,  1895,  73  L.  T.  221). 

Place  of  Payment. — In  the  absence  of  any  express  covenant  to  pay 
rent,  or  of  the  mention  of  any  particular  place  in  the  reservation,  the 
rent  is  payable  on  the  demised  premises.  The  reason!  for  this  is  that 
at  common  law  a  landlord  was  not  entitled  to  re-enter  for  non-payment 
of  rent  until  he  had  formally  demanded  it  upon  the  premises  themselves 
(Co.  Litt.  201  i). 

But  if  the  lease  contains  a  covenant  to  pay  the  rent  reserved,  and  is 
silent  as  to  the  place  of  payment,  the  tenant  must  seek  out  the  land- 
lord, if  he  is  within  the  four  seas,  in  order  to  discharge  his  liability 
under  the  covenant ;  although  his  readiness  to  pay  it  on  the  demised 
premises  would  prevent  the  landlord  from  re-entering  in  exercise  of  his 
rights  at  common  law  {Haldane  v.  Johnson,  1853,  8  Ex.  Rep.  689 ;. 
91  R.  R.  705). 

Apportionment. — There  are  many  cases  in  which  rent  accruing  due 
is  apportioned ;  either  in  respect  of  estate  where,  upon  a  severance  of 
the  tenements,  the  entire  rent  has  to  be  apportioned  to  the  different 
parts  of  the  property  in  question,  or  in  respect  of  time,  where  upon  a 
change  of  ownership  between  the  specified  days  of  payment,  it  may  be 
necessary,  in  order  to  apportion  the  rent  between  the  successive  owners, 
or  (in  some  cases)  the  liability  between  successive  tenants,  to  regard  the 
rent  as  accruing  de  die  in  diem.  Apportionment  does  not,  however,, 
affect  the  time  at  which  the  rent  is  to  be  paid.  The  subject  has  already 
been  treated  at  length  (see  article  Apportionment). 

In  an  authority  decided  since  it  was  written,  it  was  held  that  the 
Apportionment  Act,  1870,  does  not  apply  to  Crown  debts,  such  as  the 
annual  sums  payable  by  a  bishop  to  Queen  Anne's  Bounty.  It  was  also 
considered  to  be  now  settled  that  it  affects  the  liabilities  of  successive 
tenants  to  pay  rent  as  well  as  the  rights  of  landlords  to  recover  it 
{Rochester  {Bishop)  v.  Le  Fanu,  [1906]  2  Ch.  513). 
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Payment. — A  tenant  who  pays  rent  in  advance  of  the  proper  rent- 
day  runs  a  risk  of  being  required  to  pay  it  over  again.  As  against  the 
landlord  or,  in  case  of  his  death,  his  legal  personal  representatives,  he 
is  secure,  for  as  the  rent  becomes  due,  the  previous  advance  becomes 
actual  payment.  But  if  the  landlord  should  assign  his  reversion,  though 
only  by  way  of  mortgage,  either  before  or  after  such  advance,  the 
assignee  will,  by  giving  notice  to  the  tenant  before  the  proper  rent-day 
to  pay  rent  to  him,  become  entitled  to  the  rent  then  falling  due.  For 
the  pre-payment  is  in  effect  a  loan  to  the  landlord  to  be  applied  there- 
after to  discharge  the  tenant's  obligation  to  pay  rent  under  his  lease, 
but  it  is  not  in  itself  a  fulfilment  of  an  obligation  which  had  not  arisen 
at  the  time  of  the  advance.  A  notice  by  the  assignee  is  adequate  if, 
in  conjunction  with  the  knowledge  otherwise  acquired  by  the  tenant,  it 
does  in  fact  bring  to  his  mind  that  the  former  is  claiming  rent  as  grantee 
of  the  reversion  {Nash  v.  Gray,  1861,  2  F.  &  F.  391 ;  /)e  NicJwlh  v. 
Saunders,  1870,  L.  R.  5  C.  P.  589 ;  Cook  v.  Chierra,  1872,  L  R.  C.  P. 
132). 

Another  risk  to  which  the  tenant  is  exposed  is  that  of  the  loss  of 
cheques  transmitted  through  the  post  in  payment  of  rent,  which  will 
fall  upon  him  unless  the  landlord  has  requested — expressly  or  impliedly 
— that  they  should  be  so  sent.  According  to  a  recent  (lecision  of  the 
Court  of  Appeal,  the  fact  that  payments  have  ordinarily  been  made  in 
this  manner  in  the  course  of  dealing  between  two  parties  is  no  ground 
for  implying  a  consent  on  the  part  of  the  payee  that  they  should  be  so 
made  at  his  risk  {Penniiuiton  v.  Crosdey,  1897,  77  L  T.  43),  As  in  the 
case  of  other  debts,  an  ordinary  cheque  is  conditional  payment,  and 
upon  its  dishonour  the  original  cause  of  action  revives. 

A  covenant  to  pay  rent  in  advance  means  to  pay  in  cash,  and 
evidence  of  an  agreement  before  the  execution  of  the  lease  for  payment 
by  bills  of  exchange  is  inadmissible  (Henderson  v.  Arthur,  [1907] 
1  K.  B.  10). 

Rent,  whether  reserved  by  deed  or  by  parol,  if  not  actually  a  specialty 
debt,  has  all  the  privileges  of  that  class,  and  therefore  ranks  with  a 
judgment  debt ;  but  if  tlie  landlord  takes  a  bill  of  exchange  after  rent 
becomes  due,  this,  though  not  of  itself  a  bar  to  his  remedies,  is  some 
evidence  of  an  agreement  by  him  to  suspend  his  remedy  by  distress 
during  its  currency  {Palmer  v.  Bramley,  [1895]  2  Q.  B.  405  ;  cp.  Hender- 
son V.  Arthur,  siipra,  per  Farwell,  LJ.). 

A  landlord  may  direct  payment  of  rent  to  be  made  to  an  agent 
instead  of  directly  to  hiuiself.  It  has  been  held  that  where  an  agent 
was  named  as  recipient  in  the  lease,  the  landlord  was  entitled  to  revoke 
such  a  stipulation  by  notice  to  the  tenant,  in  the  absence  of  grounds  for 
holding  it  to  be  inserted  for  the  tenant's  protection  ( Venning  v.  Bray, 
1862,  2  B.  &  S.  502).  It  is  provided  by  the  Statute  4  Anne,  c.  16,  s.  10, 
that  where  a  landlord  grants  to  another  the  reversion  of  land  under 
lease,  no  tenant  shall  be  prejudiced  by  payment  of  rent  to  the  grantor, 
or  by  breach  of  any  condition  for  non-payment  of  rent,  before  notice 
shall  be  given  him  of  such  grant  by  the  grantee.  But  where  a  tenant 
for  life,  under  the  erroneous  impression  that  he  had  forfeited  his  life 
estate,  acquiesced  in  the  receipt  of  rents  subsequent  to  the  supposed 
forfeiture  by  the  remainderman,  his  executor  was  held  not  to  be  estopped 
from  claiming  such  rents  from  the  tenant  who  had  already  so  paid  them 
(  Williams  v.  Bartholomeio,  1798,  1  Bos.  &  Pul.  326 ;  4  R.  R.  816). 

A  tenant  is  entitled  to  deduct  from  his  rent  payments  made  on 
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behalf  of  his  lessor  when  they  fall  under  any  one  of  the  three  followmg 
classes:  (1)  If  a  landlord  expressly  undertakes  to  pay  a  certain  rate  or 
tax  imposed  upon  the  tenant  and  makes  default,  the  tenant  upon  paying 
it  may,  as  an  alternative  to  suing  him,  deduct  it  from  his  rent  {Graham 
V.  Tate,  1813,  1  M.  &  S.  609).  (2)  If  he  pay  a  "landlord's  tax,"  and  by 
the  special  statute  imposing  it  is  entitled  to  deduct  the  amount  so  paid 
— in  general  it  is  imperative  that  it  should  be  made  from  the  next 
instalment  due  (see  Dawes  v.  Thomas,  [1892]  1  Q.  B.  414).  Examples 
of  this  are :  5  &  6^Vict.  c.  35,  s.  60  (property  tax) ;  38  Geo.  iii.  c.  5,  s.  17 
(land  tax);  6  &  7  Will  iv.  c.  71,  s.  80 (tithe  rent  charge);  25  &  26  Vict. 
c.  102,  s.  96  (Metropolis  Management  Amendment  Act) ;  38  &  39  Vict. 
c.  55,  ss.  104,  214  (Public  Health  Act).  Most  of  these  so-called  "land- 
lord's taxes  "  are  not  recoverable  by  the  public  from  the  landlord,  and  in 
such  cases  the  tenant's  only  remedy,  if  left  to  pay  them,  is  to  deduct  them 
from  his  rent ;  and  he  cannot  recover  them  from  his  landlord  except  under 
a  special  agreement  {Lamh  v.  Brewster,  1879,  4  Q.  B.  D.  607),  or  special 
circumstances  which  prevent  such  deduction  (Baivson  v.  Linton,  1822, 
5  Barn.  &  Aid.  521).  The  Statute  25  &  26  Vict.  c.  102:  provides  that 
contracts  between  landlord  and  tenant  shall  not  be  affected,  and  a 
tenant  therefore  who  has  covenanted  in  his  lease  to  pay  the  expenses 
in  question  thereby  loses  his  right  of  deduction  {Skinner  v.  Hunt,  [1904] 
2  K.  B.  52).  (3)  Where  the  tenant  is  compelled  for  his  protection  in 
the  enjoyment  of  the  tenement  to  make  payments  which  ought,  as 
between  them,  to  have  been  made  by  the  landlord,  such  as  rent  due  to  a 
superior  landlord  (see  also  Lodgers'  Goods  Protection  Act,  34  &  35  Vict, 
c.  79,  ss.  1,  3).  So  too  if  he  pays  rent  vmder  constraint,  such  as  a  threat 
of  legal  proceedings,  to  a  mortgagee  of  the  tenement  under  a  mortgage 
before  the  lease  {Underhay  v.  Read,  1887,  20  Q.  B.  D.,  at  p.  219,  'per 
Fry,  L.J.). 

Under  the  Licensing  Act,  1904,  4  Edw.  vii.  c.  23,  s.  3,  where  a  charge 
has  been  imposed  upon  licensed  premises  by  Quarter  Sessions,  the 
licence-holder  has  a  right  to  deduct  from  his  rent  such  proportion  of  the 
charge  as  is  specified  in  Schedule  2,  notwithstanding  any  agreement  to 
the  contrary.  And  this  right  is  extended  to  any  person  from  the  rent 
payable  to  whom  a  deduction  has  been  made  (see  In  re  Smith,  [1906] 
1  Ch.  799 ;  Hancock  v.  Gillard,  [1907]  1  K.  B.  47). 

Additional  or  Penal  Rent. — In  addition  to  the  ordinary  rent  of  the 
premises,  a  further  rent  is  frequently  reserved  in  the  event  of  the  lessee 
committing  or  failing  to  do  certain  specified  acts.  Familiar  instances  of 
this  are,  in  agricultural  leases,  breaches  of  good  husbandry,  or  acts  which 
may  impair  the  value  of  the  lands  let,  such  as  selling  produce  or  manure 
off  the  farm,  ploughing  up  pasture  lands,  exhausting  the  soil  by  succes- 
sive crops  of  a  particular  kind,  or  the  like.  In  such  cases  the  additional 
rent  payable  is  generally  made  proportionate  to  the  extent  of  the 
tenant's  offending:  as  to  the  number  of  acres  ploughed,  or  of  tons  of 
hay  or  straw  sold  off  the  premises.  Sometimes  a  fixed  sum  is  reserved 
as  additional  rent  if  certain  covenants  should  be  infringed,  such  as  a 
covenant  not  to  carry  on  upon  the  demised  premises  any  trade  or  busi- 
ness of  a  specified  description  (  Weston  v.  Metropolitan  Asylum  District, 
1881,  8  Q.  B.  D.  387;  9  Q.  B.  D.  404). 

The  first  question  which  arises  upon  such  reservations  is  whether 
they  amount  to  an  agreement  that  the  tenant  shall  be  at  liberty  to  do 
the  acts  specified  upon  payment  of  the  additional  rent  as  compensation. 
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or  whether  they  merely  give  the  lessor  an  alternative  remedy  to  those 
which  he  may  otherwise  have,  by  action  for  damages  or  forfeiture,  in 
respect  of  the  commission  by  the  tenant  of  the  acts  in  question.  This 
depends  upon  the  lease  read  as  a  whole,  and  especially  upon  the 
covenants  by  which  such  reservations  are  in  practice  generally  followed. 
If  the  lessee  merely  covenants  not  to  do  certain  things  under  the 
increased  rent,  or  not  to  do  them,  and  if  he  does,  to  pay  the  addi- 
tional rent,  there  is  no  prohibition  {Legh  v.  Lillie,  1860,  6  H.  &  N. 
165;  Woodward  v.  Gyles,  1690,  2  Vern.  119;  23  E.  R.  686).  On  the 
other  hand,  where  a  reddendum,  which  reserved  an  additional  rent  in 
case  certain  trades  should  be  carried  on  upon  the  premises  demised,  was 
followed  by  an  unqualified  covenant  by  the  lessee  not  to  carry  on  the 
same,  and  by  a  condition  for  re-entry  if  either  the  ordinary  or  additional 
rent  should  be  in  arrear,  or  in  case  of  breach  of  any  of  the  lessee's 
covenants,  it  was  held  that  the  lessor  was  entitled  to  re-enter  upon 
breach  of  such  restrictive  covenant,  if  he  elected  to  exercise  that  remedy 
instead  of  requiring  payment  of  the  additional  rent  {Weston  v.  Metro- 
politan Asylum  District,  supra). 

The  second  question,  which  arises  in  cases  where  the  additional  rent 
is  in  respect  of  matters  which  are  clearly  breaches  of  covenant,  is  whether 
it  is  reserved  by  way  of  penalty  or  as  liquiilated  damages.  This  is  often 
a  matter  of  much  importance,  because  in  the  former  case  the  landlord 
can  only  recover  the  amount  of  damage  actually  sustained,  although  by 
the  Statute  8  &  9  Will.  in.  c.  11,  s.  8,  he  obtains  judgment  for  the  full 
penalty  as  a  security  against  future  breaches.  This  distinction  has  been 
the  subject  of  a  great  number  of  reported  cases,  which  disclose  con- 
siderable diflerence  of  opinion  as  to  the  principle  to  be  adopted  (see  In  re 
Newman,  1876,  4  Ch.  L).  724,  per  James  and  Hramwell,  LJJ. ;  Wallis  v. 
Smith,  1882, 21  Ch.  D,  243,  ;je?-  Jessel,  M.K.) ;  but  recent  decisions  appear 
to  establish  the  following  propositions.  The  use  of  the  term  "  penalty  " 
or  "  liquidated  damages  "  in  the  lease  is  not  conclusive,  but  is  not  to  be 
disregarded,  and  if  the  sum  made  payable  is  descril^ed  as  a  penalty,  the 
onus  lies  on  those  who  assert  that  it  is  payable  as  liquidated  damages 
(  Willson  V.  Lave,  [1896]  1  Q.  B.  626 ;  Dicstal  v.  Stevenson,  [1906]  2  K.  B. 
345).  If  the  sum  payable  as  additional  rent  is  large,  and  the  title  to 
it  may  arise  upon  some  trifling  breach,  as  compensation  for  which  it 
would  be  clearly  extravagant,  or  upon  any  one  or  more  of  several  breaches, 
some  of  which  may  occasion  serious  and  others  but  trilling  damage,  or 
some  of  which  would  cause  damage  substantially  less  than  others,  it  is 
to  be  regarded  as  a  penalty  and  not  as  liquidated  damages  {Thompson  v. 
Hiulson,  1869,  L.  R.  4  H.  L.,  per  Lord  Westbury,  at  p.  30;  Elphinstone 
{Lord)  V.  Monkland  Iron  Co.,  1886,  11  App.  Cas.  332,  per  Lord  Watson, 
at  p.  342  ;  Willson  v.  Love,  supra).  In  the  case  last  mentioned  additional 
rent  of  £3  per  ton  "  by  way  of  penalty  "  was  reserved  for  hay  or  straw 
sold  oil"  the  premises  during  the  last  twelve  months  of  the  tenancy,  and 
it  was  proved  that  the  damage  caused  by  selling  a  ton  of  hay  was  a  few 
shillings  less  than  by  selling  a  ton  of  straw :  such  ditt'erence  was  held 
sutticient  to  make  the  additional  rent  primd  fade  a  penalty,  and  this 
presumption  was  confirmed  by  the  use  of  this  term  in  the  reddendum 
itself. 

But  as  regards  holdings  to  which  the  Agricultural  Holdings  (England) 
Act,  1883,  applies,  the  law  has  been  greatly  modified  by  recent  legisla- 
tion. The  Agricultural  Holdings  Act,  1900,  s.  6,  enacts  as  follows: — 
"  Notwithstanding  any  provision  in  a  contract  of  tenancy  making  the 
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tenant  liable  to  pay  a  higher  rent  or  other  liquidated  damages  in  the 
event  of  any  breach  or  non-fulfilment  a  landlord  shall  not  be  entitled 
to  recover,  by  distress  or  otherwise,  any  sum  ...  in  excess  of  the 
damage  actually  suffered  by  him  in  consequence  of  the  breach  of  (sic) 
non-fulfilment.  Provided  that  this  section  shall  not  apply  to  any 
covenant  or  condition  against  breaking  up  permanent  pasture,  grubbing 
underwoods,  or  felling,  cutting,  lopping,  or  injuring  trees,  or  regulating 
the  burning  of  heather." 

The  Agricultural  Holdings  Act,  1906,  which  comes  into  operation 
on  January  1,  1909,  goes  further  still.  Section  3  confers  upon  the 
tenant  freedom  as  to  the  system  of  cropping  arable  lands,  and  as  to 
the  disposal  of  the  produce  of  his  holding  generally,  without  incurring 
any  penalty,  forfeiture,  or  liability,  and  notwithstanding  any  custom  or 
contract  respecting  such  matters.  This  liberty  is,  however,  qualified  by 
various  provisions  for  the  protection  of  the  holding  from  deterioration, 
the  exception  of  the  last  year  of  the  tenancy,  and  the  like,  which  cannot 
safely  be  epitomized.  "  Arable  lands  "  is  not  to  include  land  in  grass 
which,  by  the  terms  of  any  contract  of  tenancy,  is  to  be  kept  in  the  same 
condition  throughout  its  duration.  And  the  full  manurial  value  of  any 
crops  sold  off  or  removed  in  contravention  of  any  custom  or  contract  is 
to  be  returned  to  the  holding. 

As  to  double  rent  whicli  under  certain  circumstances  becomes  pay- 
able by  a  tenant,  see  article  Double  Rent  and  Double  Value. 

Remedies  of  the  Landlord. — (1)  Ordinary  Remedies. — Under  ordinary 
circumstances  the  first  remedy  exercised  by  the  landlord  to  recover 
arrears  of  rent  is  that  of  distress,  a  subject  which  has  already  been 
treated  in  the  article  on  Distress.  After  the  goods  seized  have  been 
sold,  he  may  sue  for  any  balance  of  rent  which  still  remains  due ;  but 
so  long  as  he  holds  the  tenant's  goods  under  a  distress,  an  action  will  not 
lie  (Lehain  v.  Philpott,  1875,  L.  R.  10  Ex.  242).  Sometimes,  however,  an 
action  for  rent  is  brought  in  the  first  instance,  in  the  absence  either  of 
a  right  of  distress  or  of  valuable  goods  upon  which  to  distrain.  In 
cases  where  the  lessor,  by  what  purports  to  be  a  lease  but  is  in  reality 
an  assignment,  grants  the  whole  of  his  estate  in  tenements  to  the  lessee, 
an  action  is  his  only  means  of  recovering  the  so-called  rent  thereby 
reserved ;  because,  as  has  been  already  pointed  out,  by  parting  with  the 
reversion  he  loses  his  right  either  to  distrain  or  to  reserve  rent  in  the 
strict  legal  sense,  though  in  order  to  avoid  injustice  the  intended  rent  is 
treated  as  in  the  nature  of  rent  and  not  as  a  sum  in  gross  {Baker  v. 
Gostling,  1834,  1  Bing.  N.  C.  19 ;  41  R.  R.  533).  And  this  holds  good 
where  such  a  lease,  not  being  by  deed,  cannot  operate  as  a  valid  assign- 
ment, provided  that  it  was  in  the  contemplation  of  the  parties  to  create 
a  tenancy  {Pollock  v.  Stacy,  1847,  9  Q.  B.  1033 ;  72  R.  R.  504). 

Interest  on  rent  in  arrear  is  recoverable,  from  the  time  when  it 
became  due,  if  reserved  by  an  instrument  in  writing;  otherwise  from 
the  time  when  a  demand  in  writing,  giving  notice  that  interest  will  be 
claimed,  is  made  upon  the  tenant.  In  either  case  the  rate  is  not  to 
exceed  the  current  rate  (3  &  4  Will.  iv.  c.  42,  s.  28). 

(2)  Where  the  Tenant's  Goods  have  been  taken  in  Execution. — In  the 
event  of  the  tenant's  goods  being  taken  in  execution  by  another  creditor, 
a  special  provision  in  favour  of  the  landlord  is  made  by  Statute 
8  Anne,  c.  14,  s.  1  (c.  18  in  Revised  Statutes),  which  forbids  the  removal 
of  the  goods  from  the  premises  until  the  rent  due  for  the  same  at  the 
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time  of  the  taking  of  such  goods  shall  have  heen  paid  by  the  execution 
creditor  to  the  landlord.  The  arrears  to  which  a  landlord  is  thus  entitled 
are  limited,  in  the  case  of  a  tenancy  for  not  less  than  one  year,  to  one 
year's  rent,  while  by  a  later  statute  (7  &  8  Vict.  c.  96,  s.  67),  if  a  tene- 
ment is  let  at  a  weekly  rent  or  for  any  other  term  less  than  a  year,  the 
landlord's  claim  or  lien  upon  any  goods  taken  in  execution  under  legal 
process  is  limited  respectively  to  four  weeks'  rent,  or  to  the  rent  accruing 
during  four  such  terms. 

It  is  impossible  within  the  limits  of  this  article  to  deal  exhaustively 
with  the  numerous  points  which  have  been  raised  under  the  earlier 
statute,  most  of  which  are  considered  in  the  important  judgment  delivered 
by  Lindley,  M.R.,  in  In  re  Mackenzie,  [1899]  2  Q,  B.  566,  but  the  more 
important  decisions  are  briefly  noticed  below. 

This  enactment  only  applies  to  a  subsisting  tenancy,  although  a  sub- 
sequent section  of  the  same  Act  extends  the  landlord's  power  of  distress 
for  six  months  after  its  expiration,  and  the  goods  to  wliich  it  refers  are 
those  which  are  liable  to  Ije  taken  in  execution,  whether  distrainable 
or  not.  The  landlord's  right  now  under  consideration  is  not  therefore 
entirely  commensurate  with  his  rights  of  distress,  but  inasmuch  as  the 
object  of  the  statute  was  to  compensate  him  for  the  loss  of  these  by 
reason  of  the  tenant's  goods  being  in  custody  of  the  law,  it  does  not 
apply  where  he  has  not  in  fact  been  deprived  of  the  power  to  distrain : 
as  where  a  purchaser  from  the  sheriff  left  the  goods  on  the  demised 
premises  for  an  imreasonable  time,  so  that,  being  no  longer  in  custody 
of  the  law,  they  were  liable  to  be  distraineil  by  the  landlord  {In  re  Benn- 
Davis,  1885,  55  L  J.  Q.  B.  217).  But  if,  after  distraining,  a  landlord 
relinquishes  the  distress  at  a  tenant's  request,  he  does  not  thereby  forfeit 
his  claim  under  the  statute.  If  the  execution  debtor  is  a  sub-lessee, 
his  immediate  lessor  only  is  the  "  landlord  "  within  its  meaning.  The 
rights  of  the  landlord  are  strictly  limited  to  one  year's  arrears  at  the 
most,  and  by  this  is  intended  the  year's  rent  due  immediately  before  the 
execution,  so  that  if  there  should  be  more  than  one  execution  he  cannot 
claim  a  year's  rent  out  of  the  proceeds  of  each. 

The  section  under  consideration  forbids  the  removal  of  the  goods 
before  payment  of  the  landlord's  claim  by  the  execution  creditor,  and 
as  the  latter  has  nothing  to  do  with  such  removal,  the  landlord's  remedy 
is  against  the  sheriff;  and  so  long  as  none  of  the  goods  are  removed, 
even  though  seized  and  sold,  or  if  the  removal  is  with  the  landlord's 
consent,  there  is  no  infringement  of  the  statute.  In  order  to  make  the 
sheriH"  liable,  notice  of  the  landlord's  claim  must  be  given  to  him,  or  it 
must  have  otherwise  come  to  his  knowledge  while  the  goods  or  their  pro- 
ceeds are  still  in  his  hands  {Andrnvn  v.  Dixon,  1820,  8  Barn.  &  Aid.  645 ; 
22  K.  II.  518  ;  In  re  Mackenzie,  .rnpra);  it  is  not  essential  that  it  should 
be  received  before  the  sale.  It  then  becomes  the  duty  of  the  sheriff 
to  apply  to  the  execution  creditor  for  the  sum  necessary  to  satisfy  the 
landlord's  claim,  and  not  to  proceed  with  the  execution  until  it  is  paid. 
"Where  it  is  provided,  he  is  directed  by  the  statute  to  add  the  amount 
to  the  judgment  debt  and  levy  for  both.  If  it  is  not  provided,  he 
may  withdraw  from  possession,  but  it  is  a  common  practice  for  the 
sheriff  to  pay  the  landlord's  claim  in  the  first  instance,  and  reimburse 
himself  out  of  the  proceeds  of  the  levy.  This,  however,  makes  him 
responsible  to  the  execution  creditor  for  the  validity  of  the  claim  for 
rent,  into  which  he  must  therefore  inquire  (Frost  v.  Barclay,  1886, 
8  T.  L.  R.  617).     If  he  sells  the  goods  and  allows  them  to  be  removed 
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before  the  rent  is  paid,  he  is,  under  the  statute,  liable  to  the  landlord 
for  the  amount  of  arrears  which  he  ought  to  have  received,  unless  the 
sheriff  can  show  that  this  exceeded  the  value  of  the  goods  sold,  in  which 
case  their  value  to  the  landlord  at  the  time  of  removal  is  the  measure 
of  damage ;  that  they  realised  a  less  sum  at  a  forced  sale  is  not  enough 
{Thomas  v.  Mirehouse,  1887,  19  Q.  B.  D.  563).  The  Act  in  effect 
impounds  the  goods  for  the  benefit  of  the  landlord,  although  he  cannot 
require  them  to  be  sold.  They  are  no  longer  the  goods  of  the  tenant 
for  the  purposes  of  the  Bankruptcy  Act,  1890,  s.  11,  and  if  they  have 
been  sold,  neither  the  right  of  the  landlord  to  be  paid,  nor  of  the  sheriff 
to  be  indemnified  out  of  the  proceeds  according  to  the  practice,  is 
over-ridden.  If  the  execution  is  itself  rendered  void  by  the  bankruptcy, 
and  the  landlord  has  not  distrained,  he  may  by  the  Bankruptcy  Act 
be  deprived  of  the  rights  explained  above,  but  not  otherwise  {In  re 
Mackenzie,  supra). 

If  the  sheriff  should  unlawfully  seize  goods  not  the  property  of  the 
tenant  upon  the  demised  premises,  he  will,  as  it  seems,  be  estopped  from 
denying  that  he  took  them  under  the  writ,  and  therefore  that  they  are 
subject  to  the  provisions  of  the  statute ;  and  this  even  where  he  has 
restored  them  to  their  owner  {Forster  v.  Cookson,  1841,  1  Q.  B.  419 ; 
65  R.  R.  294). 

The  application  of  the  first  section  of  the  Statute  of  Anne  to  execu- 
tions under  a  County  Court  warrant  is  expressly  excluded  by  sec.  160 
of  the  County  Courts  Act,  1888,  51  &  52  Vict.  c.  43,  which  contains 
analogous  provisions  for  a  landlord's  claim  for  arrears  of  rent  in  such 
cases. 

Special  provision  has  also  been  made  for  similar  claims  where  a 
tenant's  goods  are  taken  under  process  of  the  Admiralty  Division  by 
24  &  25  Vict.  c.  10,  s.  16. 

(3)  By  Re-entry. — This  is  not  a  remedy  in  the  same  sense  as  those 
by  distress,  action,  or  under  the  statutes  just  considered,  for  it  leads  to 
the  recovery  not  of  the  rent  but  of  the  tenements.  It  is  treated  in  a 
later  part  of  this  article  under  Forfeiture. 

(4)  Against  the  Executors  of  a  Tenant. — The  executor  of  a  deceased 
tenant  may  be  liable  in  two  capacities — as  executor,  in  which  case 
judgment  can  only  be  given  against  the  goods  of  the  testator;  or  as 
assignee  of  the  term,  in  which  case  judgment  is  against  him  personally. 

In  the  first  capacity  he  is  liable  for  all  rent  which  accrued  during 
the  life  of  the  testator,  and — apart  from  the  statute  noticed  hereafter 
— for  rent  which  subsequently  falls  due,  so  long  as  the  term  lasts.  He 
can  only  waive  the  term  by  offering  to  surrender  it  to  the  lessor,  if  the 
premises  are  of  less  annual  value  than  the  rent,  and  the  assets  have 
been  exhausted.  An  assignment  of  the  term,  either  by  the  testator 
himself  or  the  executor,  is  no  defence  to  a  claim  upon  an  express 
covenant  for  rent ;  but  if  there  is  no  covenant,  then  an  assignment  by 
either,  followed  by  the  acceptance  of  the  assignee  as  tenant  by  the 
landlord,  is  a  good  answer  to  a  claim  for  subsequent  rent.  In  other 
words,  the  executor  is  responsible  cle  honis  testatoris  for  such  rent  as 
could  have  been  recovered  against  the  testator  had  he  lived  throughout 
the  term,  but  plene  administravit  is  not  a  good  defence  if  he  has  used 
the  profits  of  the  tenements  for  any  purpose  other  than  the  discharge 
of  the  rent,  to  which  by  law  they  ought  to  be  appropriated. 

In  the  second  capacity  an  executor  is  not  liable  unless  he  enters  and 
takes  possession  of  the  premises,  or  does  some  equivalent  act,  such  as 
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accepting  rent  from  an  under-tenant.  Payment  by  an  executor  of  rent 
falling  due  after  the  testator's  death  i?  not  conclusive  evidence  that 
he  has  taken  to  the  premises.  The  authorities  on  this  point  are  fully 
considered  in  Rendall  v.  Andrece,  1892,  61  L.  J.  Q.  B.  630,  by  A.  L. 
Smith,  J.  If  the  executor  has  entered,  then  the  landlord  has  his  election 
to  claim  rent  which  accrues  after  the  tenant's  death  from  him  either  as 
executor  or  as  assignee.  But  this  liability  as  assignee  is  qualified  in  the 
following  way.  If  the  testator  have  himself  assigned  the  term,  it  is 
clearly  impossible  for  the  executor  also  to  become  the  assignee;  and 
if  the  executor  assign  the  term,  he  is  only  liable  for  the  period  of  his 
own  occupation.  Moreover,  his  personal  liability  for  rent  seems  to  be 
limited  to  the  actual  yearly  value  of  the  premises.  If  the  rent  reserved 
exceeds  the  value  of  the  tenements,  he  is  liable  as  assignee  to  the  extent 
of  such  value,  and  where  the  value  exceeds  the  rent,  to  the  extent  only 
of  such  rent.  In  cases  of  under-letting  he  may  be  responsible  for  more 
than  the  amount  which  he  actually  receives,  if  this  is  diminished  by  his 
own  or  the  testator's  laches,  such  as  failure  to  do  repairs,  or  to  eject 
an  insolvent  ten&nt  {Homulije  v.  Wilson,  1840,  11  Ad.  &  E.  645 ;  52  li  R. 
460).  The  authorities  as  to  this  doctrine  are  reviewed  at  length  in  a 
modem  case  (In  re  Bmoes,  1887,  37  Ch.  D.  128).  And  his  liability  will 
be  put  an  end  to — as  it  seems — if  he  should  become  entitled  to  waive 
the  term  under  the  circumstances  explained  above,  and  should  thereupon 
offer  to  surrender  to  the  reversioner  (see  2  Wms.  Executors,  lOtli  ed.,  1385 
et  seci;  where  the  above  matters  are  treated  at  length.  As  to  retaining 
assets  to  meet  possible  liabilities,  see  In  re  Nixon,  [1904]  1  Ch.  638 ; 
In  re  King,  [1907]  1  Ch.  72). 

Important  provisions  in  relief  of  a  tenant's  executor  are  made  by 
the  Statute  22  &  23  Vict.  c.  35,  s.  27,  Lord  St.  Leonards'  Act.  So  far 
as  they  relate  to  rent,  they  entitle  him,  by  assigning  his  testators  lease 
or  agreement  for  lease  to  a  purchaser,  and  after  paying  to  the  lessor  all 
rent  due  down  to  the  date  of  the  assignment,  to  proceed  to  distribute 
the  personal  estate  of  his  tesUitor  without  making  provision  for  future 
liabilities  for  rent,  and  discharge  him  from  all  pereonal  liability  for 
the  future  in  resi^ect  of  it.  But  the  rights  of  the  lessor,  or  of  those 
claiming  under  hun,  to  follow  the  assets  of  the  deceased  into  the  hands 
of  the  persons  among  whom  they  may  have  been  distributed,  are  not 
to  be  prejudiced.  It  must  not  be  overlooked  that  the  assignment 
necessary  under  this  section  is  to  a  "  purchaser  "  {In  re  Nixon,  supra) ; 
and  an  executor  therefore  will  not  obtain  its  protection  if  he  assign  the 
testator's  leaseholds  to  devisees  or  to  trustees  for  them  (Smith  v.  iSmith, 
1861,  1  Drew.  &,  Sm.  384  ;  Dotlson  v.  Sammcll,  ibid.,  575). 

The  position  of  an  administrator  after  the  grant  of  letters  of 
administration  is  the  same,  as  regards  liability  for  subsequent  rent,  as 
that  of  an  executor. 

Defences  to  Claims  for  Rent. — The  following  defences  are  frequently 
met  with  and  require  consideration : — 

(1)  Determination  of  the  Tenancy. — If  the  tenancy  has  come  to  an 
end,  it  is  clear  that  the  tenant  is  no  longer  liable  for  rent  which  would 
have  subsequently  become  due ;  though  under  the  Apportionment  Act 
he  may  be  liable  for  a  rent  apportioned  from  day  to  day  down  to  its 
expiration.  And  to  a  claim  for  rent  payable  in  advance  such  Act  affords 
no  defence  (Ellis  v.  Rowhotliam,  [1900]  1  Q.  B.  740).  The  various  modes 
of  determination  will  be  considered  in  a  subsequent  part  of  this  article. 
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But  even  a  surrender  affords  no  defence  to  a  claim  for  rent — whether 
under  an  express  covenant  or  founded  on  the  demise  itself — which  had 
accrued  before  it  was  effected  {A.-G.  v.  Cox,  1850,  3  H.  L.  Ch.  240; 
10  E.  R.  93 ;  88  R.  R.  69 ;  Shaw  v.  Lomas,  1888,  59  L.  T.  477).  If  a 
lessee  surrenders  a  part  of  the  tenements,  he  remains  liable  for  an 
apportioned  rent ;  and  the  liability  of  a  lessee  who  has  entered  into  an 
express  covenant  to  pay  rent  is  at  least  as  great,  if  a  similar  surrender 
is  made  by  his  assignee  of  the  term  {Baynton  v.  Morgan,  1888, 
22  Q.  B.  D.  74). 

Where  a  mortgagor  in  possession  grants  a  lease  under  the  statutory 
power  (Conveyancing  Act,  1881,  s.  18),  and  the  mortgagee  gives  the 
tenant  notice  to  pay  rent  to  himself,  a  collateral  agreement  between  the 
tenant  and  the  mortgagor  as  to  such  rent  cannot  be  set  up  against  him 
{Municipal,  etc..  Society  v.  Smith,  1888,  22  Q.  B.  D.  70).  And  it  has 
recently  been  held  that  the  surrender  of  such  a  lease  to  the  mortgagor 
without  the  concurrence  of  the  mortgagee  afforded  no  defence  to  an 
action  by  the  latter  for  subsequent  rent,  although  the  tenant's  repre- 
sentatives appear  to  have  had  no  notice  of  the  mortgage  until  after  the 
surrender.  For  the  effect  of  the  above  section  is  to  vest  the  reversion 
expectant  upon  the  lease  in  the  incumbrancer,  and  to  him  therefore,  as 
legal  reversioner,  the  surrender  ought  to  be  made  {Bobbins  v.  Wliyte, 
[1906]  1  K  B.  125,  where  the  date  of  the  lease  should  be  1892,  not 
1882),  Apart  from  the  statute  such  a  lease  would  have  been  invalid 
against  the  mortgagee,  and  could  therefore  have  been  surrendered  to 
the  mortgagor. 

(2)  Assignment — {a)  Of  the  Reversion. — An  absolute  assignment  by 
the  landlord  of  the  reversion  disentitles  him  to  sue  for  rent  accruing 
after  its  date;  for  he  thereby  ceases  to  have  that  to  which  rent  is 
incident.  But  an  assignment  by  way  of  mortgage  has  not  the  same 
effect,  for  so  long  as  the  mortgagee  gives  no  notice  of  his  intention  to 
take  possession,  or  to  enter  into  the  receipt  of  the  rents  and  profits  of 
the  mortgaged  tenements,  the  mortgagor  may  (if  sole  lessor)  sue  for 
such  rents  or  profits  (Judicature  Act,  1873,  s.  25  (5) ;  see  Matthetvs  v. 
Usher,  [1900]  2  Q.  B.  535).  Whatever  the  nature  of  the  assignment,  a 
tenant  is  protected  by  a  statute  already  noticed  (in  treating  of  the  pay- 
ment of  rent) — 4  Anne,  c.  16 — which,  after  declaring  that  a  grant  of  the 
reversion  of  land  under  lease  shall  be  effectual  without  the  attornment 
of  the  tenant,  provides  that  no  tenant  shall  be  prejudiced  by  payment 
of  rent  to  the  grantor  before  notice  of  such  grant  shall  be  given  to  him 
by  the  grantee  (s.  10).  After  such  notice,  the  grantee  becomes  entitled 
to  rent  subsequently  accruing,  as  well  as  to  any  arrears  outstanding  at 
the  time  of  the  notice  if  they  have  accrued  subsequently  to  the  grant 
(1  Sm,  Z.  C,  11th  ed.,  p.  514,  Moss  v.  Gallimore). 

An  equitable  mortgagee  is  not,  as  a  rule,  entitled  to  receive  rents 
unless  a  receiver  has  been  appointed,  or  some  other  order  of  Court  made. 
It  has  been  thought,  however,  that  payment  to  such  a  mortgagee  with 
the  knowledge  of  the  landlord  might  afford  a  defence  to  any  claim  by 
the  latter  for  the  same  rent  {Finck  v.  Tranter,  [1905]  1  K.  B.  427).  A 
tenant  who  with  knowledge  of  the  facts  pays  rent  to  such  a  mortgagee 
cannot  recover  it  back  {ibid.). 

A  lessor  may,  without  assigning  the  reversion,  grant  to  another  his 
right  to  receive  the  rents  of  a  tenement.  Such  an  assignment  conveys 
an  interest  in  land  within  the  meaning  of  the  Statute  of  Frauds,  sec.  4, 
and  a  memorandum  in  writing  containing  the  material  terms,  such  as 
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the  consideration,   is   essential   to   its   validity  (Ex  parte  Hall,  1879, 
10  Ch,  D.  615).     If  it  is  absolute,  and  not  by  way  of  charge  only,  the  ') 
assignee  may,  by  giving  notice  of  it  in  writing  to  the  tenant,  perfect  his  t 
title  to  recover  such  rent  from  him  (Judicature  Act,  1873,  s.  25  (6)). 
He  is  not  entitled  to  distrain,  not  being  possessed  of  the  reversion. 

(h)  Of  the  Term. — An  assignment  of  the  term  passes  the  whole  of 
the  tenant's  interest,  as  distinguished  from  an  under-lease  which  conveys 
a  part  only.  If  the  lease  contains  an  express  covenant  by  tlie  lessee  to 
pay  rent,  his  obligation  remains  unaffected  by  the  assignment,  and  does 
not  become  a  mere  guarantee  that  the  assignee  will  pay  it  {Bayiiton  v. 
Morgan,  1888,  22  Q.  B.  D.  74).  The  lessor,  therefore,  has  his  remedy 
either  against  lessee,  or  assignee,  or  both. 

In  the  absence  of  such  pei'sonal  covenant,  he  has  his  election,  either 
to  claim  rent  from  the  assignee  in  virtue  of  his  privity  of  estate,  or  from 
the  lessee  in  virtue  of  his  privity  of  contract.  But  if  he  assents  to  the 
assignment,  and  treats  the  assignee  as  his  tenant  by  accepting  rent  from 
him  or  otherwise,  he  cannot  afterwards  hold  the  lessee  liable,  for  where 
there  is  no  covenant,  such  liability  depends  entirely  on  privity  of  estate 
(see  Wadhavi  v.  Marlow,  1784,  4  Doug.  541 ;  9  R.  R.  456).  Against  an 
under-lessee  he  has  no  claim  for  rent. 

The  subject  of  assignment  is  treated  more  fully  hereafter. 
(.3)  Eviction. — Eviction  of  the  tenant  by  the  act,  either  of  the 
lessor  or  of  a  stranger  lawfully  claiming  by  title  paramount,  entails  a 
suspension  of  the  rent.  Eviction  must  be  in  resi)ect  of  that  portion 
of  the  premises  from  which  alone  rent  is  deemed  to  issue,  that  is  from 
the  land;  so  that  mere  deprivation  of  an  easement  over  premises 
not  included  in  the  lease  is  not  enough  (  Williams  v.  Hayward,  1859» 
1  El.  &  El.  1040). 

(a)  Eviction  by  the  Lessor. — Such  an  eviction  is  not  created  by  a  mere 
trespass ;  there  must  be  some  act  of  a  permanent  character  done  by  the 
lessor,  or  by  his  consent  and  procurement,  with  the  intention  of  depriving 
the  tenant  of  the  enjoyment  of  the  demised  premises,  in  wliole  or  in 
part  (see  U])ton  v.  Towneml,  1855,  17  C.  B.  30,  per  Jervis,  C.J.,  at  p.  64). 
In  order  to  entail  a  suspension  of  rent,  the  tenant  must  have  been 
wrongfidly  put  out  of  possession,  and  kept  out  until  the  rent  in  question 
fell  due ;  but  eviction  of  an  under-lessee  entitles  a  lessee  to  the  same 
immunity  as  the  eviction  of  himself.  Letting  the  premises  to  another, 
or  receiving  rent  from  a  person  occupying  adversely  to  the  tenant,  or 
even  rebuilding  a  house  imder  lease  upon  a  larger  area  than  Ijefore,  are 
all  acts  which,  if  done  without  the  tenant's  consent,  may  amount  to  au 
eviction  (see  Uj>ton  \.  Greenlees,  1855,  17  C.  B.  30).  It  is  a  question  of 
fact,  and  all  the  circumstances,  including  the  lessor's  intention,  are  to 
be  regarded  {Ne^vby  v.  Shaipe,  1878,  8  Ch.  D.  39 ;  Smith  v.  Roberts,  1892, 
9  T.  L.  R.  77,  per  Lord  Esher,  M.R.).  If  the  lessee  is  evicted  from  a 
part  only  of  the  tenements,  this  causes  a  suspension  of  the  whole  rent 
so  long  as  the  eviction  lasts.  The  cases  of  Upton  v.  Greenlees  and  Upton 
v.  Toifjnend  afford  extreme  instances  of  this  doctrine.  In  these  cases 
the  action  was  for  use  and  occupation,  and  there  had  been  no  actual 
occupation  since  the  rebuilding  of  the  tenant's  houses.  There  has  been 
a  conflict  of  opinion,  but  no  satisfactory  decision,  as  to  the  right  of  a 
lessor  to  recover  a  quantum  maiiit  from  a  tenant  who,  after  a  partial 
eviction,  remains  in  possession  of  the  residue.  The  authorities  are  con- 
sidered in  1  Wms.  Saujid.,  ed.  1871,  p.  211.  The  question  is  complicated 
by  the  fact  that  in  such  cases  the  obligations  of  the  parties  under  the 
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lease  apart  from  rent  remain  intact,  and  therefore  in  many  cases  a  tenant, 
in  order  to  fulfil  his  covenants,  is  obliged  to  occupy  the  residue  of  the 
tenements  at  least  temporarily,  and  thus  has  not  a  free  choice  (see 
Morrison  v.  Chadwick,  1849,  7  C.  B.  266;   78  E.  R.  627). 

There  is  not  in  strictness  an  eviction,  if  the  tenant  by  the  lessor's 
default  never  gets  possession  at  all  of  part  of  the  tenements,  as  where  a 
portion  of  the  lands  has  already  been  let,  for  a  term  expiring  later  than 
the  tenant's  lease,  to  another.  It  was  held  in  such  a  case  that  although 
the  lessee  remained  in  possession  of  the  residue,  the  whole  rent  was 
suspended ;  the  lease,  which  was  not  under  seal,  and  therefore  incapable 
of  passing  an  interesse  termini,  being  wholly  void  as  to  the  portion 
granted  by  the  prior  lease  {Neale  v,  Mackenzie,  1836,  1  Mee.  &  W.  747 ; 
46  E.  E.  478).  But  a  tenant  has  been  held  liable  for  the  whole  rent 
under  similar  circumstances,  where  the  lease  was  by  deed  and  effectual 
to  grant  to  the  lessee  the  reversion  and  the  rent  of  the  portion  already 
demised  {Ecclesiastical  Commissioners  of  Ireland  v.  O'Connor,  1858, 
9  Ir.  C.  L.  E.  242). 

(h)  By  title  parammmt. — By  this  is  meant  eviction  by  some  person 
who  has  a  title  superior  to  that  both  of  the  lessor  and  lessee,  and  who 
enters  against  the  will  of  the  latter.  A  mortgagee  of  the  premises  under 
a  mortgage  previous  to  the  lease  has  such  a  title,  but  a  mere  notice  by 
him  to  the  tenant  to  pay  rent  to  him  does  not  amount  to  an  eviction, 
imtil  completed  by  attornment  or  actual  payment  on  the  part  of  the 
lessee  (see  1  Sm.  L.  C,  11th  ed.,  p.  511,  notes  to  Keech  v.  Hall). 
Evictions  of  this  kind  frequently  occur  in  virtue  of  statutory  powers 
granted  to  public  companies,  the  lessee's  liabilities  under  his  lease  to  the 
landlord  continuing  down  to  the  date  of  his  conveyance  to  the  company 
{Mills  V.  East  London  Union,  1872,  L.  E.  8  C.  P.  79). 

It  is  not  essential  that  the  tenant  should  either  be  expelled  or  should 
actually  quit  possession ;  if  he  by  attornment  or  otherwise  consent  to 
continue  in  possession  as  tenant  to  the  claimant  by  title  paramount,  this 
is  deemed  equivalent  to  an  eviction  followed  by  a  fresh  demise  {Hill  v. 
Saunders,  1824,  4  Barn.  &  Cress.  529  ;  28  E.  E.  375 ;  Corhett  v.  Ploivden, 
1884,  25  Ch.  D.  678).  If  the  eviction  is  from  the  whole  of  the  premises 
demised,  the  whole  rent  is  suspended;  if  from  part  only,  the  tenant 
remains  liable  for  an  apportioned  rent,  whether  he  is  an  original  lessee 
or  an  assignee  of  the  term  {Stevenson  v.  Lamhard,  1802,  2  East,  575 ; 
^  E.  E.  511). 

(4)  Destruction  of  the  Tenement, — Accidental  destruction  of  the 
premises,  in  whole  or  in  part,  without  any  default  on  the  part  of  the 
lessor,  does  not  absolve  the  tenant  from  his  liability  for  rent  during  the 
residue  of  the  term,  even  where,  in  the  absence  of  any  express  covenant 
or  contract  to  pay  rent,  the  action  is  founded  on  use  and  occupation, 
and  the  tenement  consists  of  an  upper  floor,  so  that  after  its  destruction 
there  was  nothing  to  occupy  {Izon  v.  Gorton,  1839,  5  Bing.  N.  C.  501 ; 
50  E.  E.  572).  It  does  not  constitute  a  good  defence  upon  equitable 
grounds,  nor  will  a  landlord  who  has  received  the  amount  of  an  insur- 
ance effected  by  himself  upon  the  tenements  be  restrained  from  suing 
for  rent  until  they  have  been  rebuilt  by  him  {Holtzapffel  v.  Baker,  1811, 
18  Ves.  115 ;  34  E.  E.  261 ;  Leeds  v.  Cheetham,  1827,  1  Sim.  146 ;  57 
E.  E.  533 ;  27  E.  E.  181). 

It  is  usual  therefore  to  provide  in  leases  that  the  rent  shall  cease  or 
abate  if  the  premises  should  be  rendered  untenantable  by  fire  or  other 
inevitable  accident.     Such  a  provision  must  be  made  in  express  terms, 
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and  will  not,  for  example,  be  inferred  from  a  covenant  that  a  tenant 
shall  not  be  bound  to  repair  in  case  of  damage  by  fire  (see  Weigall  v. 
Waters,  1795,  6  T.  R.  488,  per  Lord  Kenyon,  C.J.).  And  where  the 
stipulation  was  for  the  cesser  or  abatement  of  the  rent  in  case  of 
destruction  or  damage  by  "  fire,  flood,  storm,  tempest  or  other  inevitable 
accident,"  it  was  held  that  the  last  words  imported  something  ejnsdem 
generis  with  the  accidents  specified,  and  did  not  include  that  which, 
though  unavoidable  by  the  lessee,  resulted  from  the  act  of  the  lessor 
{Saner  v.  BUton,  1878,  7  Ch.  D.  815).  Under  a  provision  for  rent, 
"  damage  by  fire  excepted,"  it  has  been  held  that  upon  a  partial 
destruction  of  the  tenement  the  tenant  is  only  entitled  to  a  pro- 
portionate reduction  {Bennett  v.  Irelaiul,  1858,  El,  B.  «&  E.  326).  And  if 
his  liability  ceases  upon  the  destruction  of  the  premises  by  fire,  he  is 
liable  to  pay  an  apportioned  rent  down  to  the  date  of  its  occurrence 
{Packer  v.  GibUns,  1841,  1  Q.  B.  421 ;  55  R.  R.  296).  The  cases  which 
arose  out  of  the  destruction  of  the  Avenue  Theatre  by  the  fall  of 
Charing  Cross  station  turned  upon  the  construction  of  very  special 
provisions  for  the  suspension  of  rent  in  certain  contingencies  {Lennox  v. 
Curzon;  Scott  v.  Lennox,  1906,  22  T.  L  R.  611). 

(5)  7%€  Statutes  of  Limitations. — Rent  reserved  by  a  lease  under 
seal  is  recoverable  within  twenty  years  after  the  cause  of  action  has 
arisen,  or  after  an  acknowledgment  by  the  party  liable  or  his  agent, 
or  part  payment  (8  &,  4  Will.  iv.  c.  42,  s.  3).  In  other  cases  no  action 
shall  be  brought  to  recover  arrears  of  rent  but  within  six  years  after 
they  shall  have  become  due  or  after  the  like  acknowledgment  (3  &  4 
Will.  IV.  c.  27,  s.  42). 

The  effect  of  these  enactments  is  to  limit  the  amount  of  arrears 
recoverable,  but  so  long  as  a  tenancy  is  actually  subsisting,  a  landlord 
does  not  lose  his  right  to  rent  by  non-payment  for  however  long  a  period 
{Archhold  v.  Scully,  1861,  9  H.  L  360,  ;;€r  Lord  Cranworth).  It  is  of 
course  open  to  a  tenant  if  sued  for  rent  to  show  if  he  can  that  the  land- 
lord's title  to  the  land  itself  has  been  extinguished  by  the  provisions 
of  these  or  similar  statutes  since  the  commencement  of  the  demise.  If 
the  right  to  recover  the  land  has  been  barred  in  favour  of  the  tenant, 
rent  in  arrear  at  the  time  when  the  statutory  period  expired  cannot  be 
claimed  from  him  {In  re  Jolly,  [1900]  2  Ch.  616).  The  Real  Property 
Limitation  Act,  1874,  37  &  38  Vict.  c.  57,  does  not  apply  to  rent  reserved 
upon  an  ordinary  demise  as  an  equivalent  for  the  right  of  occupation 
{Skene  v.  Cook,  [1901]  2  K.  B.  7 ;  [1902]  1  K.  B.  682).  (See  Limitations, 
Statute  of.) 

(6)  Blegality. — The  Courts  of  law  will  not  enforce  payment  of  rent 
if  the  letting,  whether  by  deed  or  parol,  was  for  an  illegal  or  inmioral 
purpose,  in  accordance  with  the  rule  ex  turpi  causd  non  oritur  actio.  A 
purpose  is  illegal  if  it  contravenes  any  statute,  whether  public  or  local, 
and  it  is  not  necessary  that  it  should  have  been  carried  into  effect  {Gas 
Light  Co.  v.  T^irner,  1840,  6  Bing.  N.  C.  324 ;  54  R.  R.  808 ;  Flight  v. 
Clarke,  1844,  13  Mee.  &  W.  155).  It  may  be  proved  by  extrinsic 
evidence  even  where  the  demise  is  by  deed  {Gas  LiglU  Co.  v.  Turner, 
.supra,  per  Lord  Abinger,  C.B.).  If  premises  are  let  for  an  immoral 
purpose  it  is  not  necessary  to  show  that  the  landlord  looked  to  the 
proceeds  of  the  immoral  acts  for  payment  of  the  rent :  it  is  sufficient, 
to  disentitle  him  to  recover  it,  that  he  was  aware  of  the  tenant's 
intentions,  either  at  the  time  of  letting,  or  at  any  rate  before  the  period 
in  respect  of  which  the  rent  is  claimed  {Fearce  v.  Brooks,  1866,  L.  R, 
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1  Ex.  213  ;  Jennings  v.  Throgniorton,  1825,  Ey.  &  M.  251 ;  27  E.  E.  746). 
And  it  may  be  assumed  that  the  same  amount  of  knowledge  on  the  part 
of  the  landlord  is  requisite  and  sufficient  where  the  object  is  illegal. 
If  such  knowledge  existed  it  is  immaterial  that  the  immoral  use  was 
prohibited   by  the   terms   of   the   lease   (Smith  v.   White,  1866,  L.  E. 

1  Eq.  626). 

(7)  Eaypiration  of  the  Landlord's  Title. — Though  a  tenant  is  precluded 
from  denying  the  title  of  the  landlord  who  let  him  into  possession  at  the 
date  of  the  demise,  he  may  show  that  it  has  since  determined.  And  he 
is  not  necessarily  estopped  from  setting  up  this  defence  by  paying  rent 
to  his  landlord  after  notice  of  an  adverse  claim ;  it  is  an  admission 
which  he  is  entitled  to  explain  {Serjeant  v.  Nash,  Field  &  Co.,  [1903] 

2  K.  B.  304). 

Action  for  Use  and  Occ2ipation. — Eent  is  recoverable  by  action 
founded  either  on  covenant  or  on  debt,  or,  if  the  demise  is  not  under 
seal,  on  use  and  occupation.  In  theory  actions  for  use  and  occupation 
depend  upon  the  contract  implied  at  law,  where  one  person  occupies 
land  belonging  to  another  by  his  permission,  that  he  will  pay  him  a 
reasonable  remuneration  for  such  use.  As  a  matter  of  history,  however, 
it  does  not  appear  to  have  been  introduced  to  meet  such  cases,  for  in  all 
the  earliest  recorded  decisions  the  action  was  for  a  fixed  sum,  both  the 
time  and  the  rent  being  certain ;  while  the  first  instance  to  the  contrary 
occurs  in  the  reign  of  George  iii.  A  full  exposition  of  the  history  of  this 
form  of  action  is  to  be  found  in  the  judgment  of  the  Court  in  Gibson  v. 
Xirk,  1841,  1  Q.  B.  850.  Its  importance  at  the  present  time  depends 
chiefly  upon  its  application  to  several  causes  of  action  which  could  not 
be  maintained  either  as  for  rent  due  upon  a  demise  or  under  a  covenant. 

For  practical  purposes  this  action  was  newly  founded  by  the  Statute 
11  Geo.  II.  c.  19,  since,  although  it  existed  previously  in  the  form  of 
indebitatus  assumpsit  for  use  and  occupation,  the  plaintiff  was  always 
liable  to  be  nonsuited  if  an  actual  demise  was  put  in  evidence.  It  is 
immaterial  therefore  to  consider  whether  in  other  respects  it  was,  as 
has  been  said,  maintainable  before  the  statute  in  all  cases  where  it  can 
now  be  maintained  (see  Churchward  v.  Ford,  1857,  2  H.  &  N.  446,  per 
Bramwell,  B.).  The  statute,  after  referring  to  the  difficulties  experienced 
in  recovering  rents  where  the  demise  was  not  by  deed,  provides  (s.  14) 
that  it  shall  be  lawful  for  the  landlord,  "where  the  agreement  is  not 
by  deed,  to  recover  a  reasonable  satisfaction  for  the  lands,  tenements, 
or  hereditaments  held  or  occupied  by  the  defendant,  in  an  action  .  .  . 
for  the  use  and  occupation  of  what  was  so  held  or  enjoyed ;  and  if  in 
evidence  on  the  trial  of  such  action  any  parol  demise  or  any  agreement 
(not  being  by  deed)  whereon  a  certain  rent  was  reserved  shall  appear," 
the  plaintiff  shall  not  be  nonsuited,  but  may  make  use  thereof  as  evidence 
of  the  quantum  of  the  damages  to  be  recovered. 

It  has  been  held  that  a  demise  by  deed  delivered  as  an  escrow  or 
not  executed  by  the  lessor  does  not  exclude  such  an  action  {Gudgen  v. 
Besset,  1856,  6  Ell.  &  Bl.  986;  Pitman  v.  Woodbury,  1848,  3  Ex.  Ch.  4; 
77  E.  E.  537).  The  more  important  terms  of  this  section  are  considered 
in  their  order. 

"  A  reasonable  satisfaction." — The  amount  of  this  is  by  the  subse- 
quent part  of  the  section  to  be  regulated  by  any  demise  or  agreement 
(not  being  by  deed)  reserving  a  fixed  rent,  and  such  an  agreement  is 
admissible  although  it  fails  to  comply  with  the  Statute  of  Frauds  (Small- 
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vx>od  V.  Sheppards,  [1895]  2  Q.  B.  627).  The  tenant,  however,  is  entitled 
to  show  that  the  landlord  has  not  performed  on  his  part  some  condition 
precedent  to  his  right  to  the  agreed  rent,  or  that  he  himself  has  not  had 
the  full  enjoyment  contemplated  owing  to  a  partial  eviction  by  title 
paramount.  In  such  cases,  or  in  the  absence  of  agreement  for  a  certain 
rent,  the  tenant  is  only  liable  for  the  reasonable  value  of  such  occupation 
as  he  has  in  fact  enjoyed.  And  where  there  was  a  stipulation,  in  a  letting 
of  a  theatre  for  three  weeks,  that  one-half  of  the  agreed  rent  should  be 
paid  in  advance,  and  the  lessor  evicted  the  tenant  for  non-payment 
thereof  after  he  had  been  in  possession  for  three  days  only,  he  recovered 
merely  a  nominal  sum  {Mayer  v.  Southey,  1892,  8  T.  L  R  395).  As 
soon  as  the  occupation  ceases,  the  implied  contract  to  pay  compensation 
ceases,  and  where  no  express  time  for  payment  is  limited  it  is  deemed 
to  accrue  from  day  to  day  {Gibson  v.  Kirk,  supra).  But  a  landlord  can- 
not take  advantf^e  of  this  doctrine  where  the  time  for  payment  of  rent 
is  fixed,  so  as  to  recover  it  before  the  rent-day  by  an  action  for  use  and 
occupation  {CoUett  v.  Curling,  1847,  10  Q.  B.  785).  So,  too,  if  the  ten- 
ancy is  determined  by  consent  between  rent-days,  the  apportioned  rent 
is  not  payable  until  the  entire  portion  would  have  become  due  (see 
33  &  34  Vict.  c.  35,  s.  3,  and  under  Apportionment). 

"  Lands,  tenements,  and  hereditaments  held  or  occupied." — Incor- 
poreal hereditaments,  such  as  rights  of  fishing  or  shooting,  or  of  taking 
minerals,  or  tithes  or  tolls,  are  included  as  well  as  lands  and  houses. 
And  either  holding  or  occupation  is  sufficient.  Entry  is  requisite ;  for 
one  who  has  merely  an  iniercsse  termini  is  not  liable  in  this  action.  But 
executors  are  liable  in  their  representative  capacity,  if  their  testator  had 
entered,  unless  they  give  up  possession,  even  if  they  have  never  occupied. 
And  entry  by  one  of  several  joint-tenants  is  equivalent  to  entry  by  all. 

If  a  tenant  who  has  once  entered  ceases  to  occupy,  either  because  of 
the  destruction  of  the  premises  by  fire,  or  from  any  cause  for  which 
the  landlord  is  not  responsible,  he  nevertheless  "holds"  until  the 
tenancy  is  detennined  {Izcm  v.  Gorton,  1839,  5  Bing.  N.  C.  501 ;  50  R.  R. 
772). 

It  is  not  necessary  that  the  tenant  should  occupy  in  his  own  person ; 
it  is  sufficient  if  he  occupies  constructively,  as  by  his  agent  or  sub- 
tenant. But  in  any  case  he  must,  either  by  himself  or  another,  enter 
intending  to  occupy  as  tenant ;  and  temporary  occupation  for  a  special 
purpose,  as  by  the  assignees  of  an  insolvent  tenant  for  the  purpose  of 
selling  his  goods,  or  the  retention  inadvertently  of  the  key  of  the 
premises  by  the  tenant  for  a  short  time  after  quitting,  does  not  give  a 
cause  of  action  under  the  statute  {Hoic  v.  Kcnnett,  1835,  3  Ad.  &  E.  659 ; 
Gray  v.  Bompas,  1862,  11  C.  B.  N.  S.  520).  Such  acts  of  ownership  as 
advertising  the  tenements  as  to  let,  or  re-papering  a  room,  have  been 
held,  on  the  other  hand,  to  establish  such  an  intention,  which  is  always 
a  question  of  fact  {Sullivan  v.  Jones,  1829,  3  Car.  &  P.  579;  Smith  v. 
Twoart,  1841,  2  Man.  &  G.  841 ;  58  R.  R.  591). 

Further,  the  occupation  must  be  by  permission  of  the  landlord,  and 
not  adversely  to  him,  or  that  of  a  trespasser.  It  is  of  course  open  to  the 
tenant  to  show  that  it  was  understood  or  agreed  that  he  should  occupy 
rent-free  {Crouch  v.  Tregonning,  1872,  L  R.  7  Ex.  88,  per  Bramwell,  B.). 
But  in  the  absence  of  evidence  in  refutation,  a  contract  to  pay  reason- 
able remuneration  will,  as  a  rule,  be  implied  from  occupation  by  one 
person  of  the  lands  or  hereditaments  of  another  by  his  permission; 
though  mere  assent  to  a  letting  to  an  occupier  by  someone  else  is  not 
VOL.  VII.  44 
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permission  in  this  sense  {Churchward  v.  Ford,  1857,  2  H.  &  N.  446 ; 
Phillips  V.  Homfray,  1883,  24  Ch.  D.,  at  p.  461,  per  Bowen,  L.J.).  The 
assignee,  however,  of  the  reversion  from  the  person  who  gave  the  per- 
mission may  recover  for  use  and  occupation;  but  where  the  claim  is 
founded  upon  a  contract  to  be  implied  from  occupation,  it  has  been 
thought  that  it  must  be  strictly  limited  to  occupation  since  the  assign- 
ment (see  Mm-timer  v.  Preedy,  1838,  3  Mee.  &  W.  602).  And  where  a 
tenant  held  over  after  the  expiration  of  his  term  without  the  landlord's 
consent  and  thereby  became  a  tenant  at  sufferance,  it  was  held  that  the 
landlord's  abstention  from  proceedings  in  ejectment  against  him  amounted 
to  permission  for  the  purpose  of  the  action  under  consideration  (see 
Bayley  v.  Bradley,  1848,  5  C.  B.  396). 

The  principles  above  explained  are  exemplified  by  numerous  cases 
where  an  intending  purchaser  or  lessee  has  been  let  into  possession 
pending  the  completion  of  the  conveyance  or  lease,  without  any  agree- 
ment as  to  payment  during  the  interval  in  such  a  contingency.  Where 
the  purchase  went  off  because  the  vendor  could  not  make  a  good  title, 
the  latter  failed  to  recover  for  the  period  of  occupation  by  the  intending 
purchaser,  against  whom  an  undertaking  to  pay  compensation  in  such  an 
event  could  not  under  the  circumstances  be  inferred  ( Winterbottom  v. 
Ingham,  1845,  7  Q.  B.  611 ;  68  R.  R.  522).  And  the  same  rule  applies 
where  possession  is  given  under  an  agreement  for  a  lease  which  the 
landlord  eventually  fails  to  grant,  but  not  if  the  matter  falls  through 
owing  to  the  default  of  the  proposed  tenant  (Rumhall  v.  Wright,  1824, 
1  Car.  &  P.  589).  In  the  former  case  there  must  be  an  agreement  and 
not  merely  an  expectation  that  the  parties  will  come  to  terms  {Coggan 
V.  Warwicker,  1852,  3  Car.  &  Kir.  40). 

In  the  same  way  continuance  in  possession  after  a  contract  for  pur- 
chase has  been  broken  off,  or  an  intended  sub-lease  restrained  by  an 
injunction  granted  to  the  superior  landlord,  entitles  the  owner  in  the 
one  case,  and  the  lessee  in  the  other,  to  compensation  for  the  subse- 
quent possession,  if  beneficial  (Howard  v.  Shaw,  1841,  8  Mee.  &  W.  118  ; 
58  R.  R.  641 ;  Fawkner  v.  Booth,  1893,  10  T.  L.  R.  83). 

An  action  for  use  and  occupation  is  clearly  inappropriate  against  a 
vendor  who  fails  to  deliver  up  possession  after  conveyance  to  a  pur- 
chaser; though  under  an  express  stipulation  for  payment  of  what  is 
commonly  called  an  "  occupation  rent "  in  default  of  possession  being 
given  on  a  specified  day,  an  action  in  this  form  has  been  maintained 
{Tew  V.  Jones,  1844,  13  Mee.  &  W.  12;  67  R.  R.  503;  Metropolitan  Rlv. 
Co.  V.  Defries,  1877,  2  Q.  B.  D.  387). 

Corporations  aggregate  may  sue  for  rent  in  this  form  of  action  in  the 
absence  of  a  lease  under  seal  {Mayor  of  Thetford  v.  Tyler,  1845,  8  Q.  B. 
95 ;  70  R.  R.  423),  and  may  be  sued  in  respect  of  premises  occupied  by 
them  for  corporate  purposes,  though  only,  as  it  seems,  for  the  period  of 
actual  occupation  {Finlay  v.  Bristol,  .etc.,  Ely.  Co.,  1852,  7  Ex.  Rep.  409 ; 
86  R.  R.  704 ;  Lowe  v.  Londm  and  N.-  TV.  Blij.  Co.,  1852,  18  Q.  B.  632 ; 
88  R.  R.  726). 

A  mortgagee  cannot,  apart  from  the  statute  next  mentioned,  main- 
tain use  and  occupation  against  a  tenant  who  is  in  possession  under  a 
lease  made  by  the  mortgagor  after  the  mortgage ;  for  he  is  a  stranger  to 
such  demise,  and  unless  and  until  the  tenant  by  attornment  or  otherwise 
agrees  to  become  his  tenant,  there  are  no  contractual  relations  between 
them,  and  the  tenant  is  a  mere  trespasser  {Towerson  v.  Jackson,  [1891] 
2  Q.  B.  484).     But  if  a  mortgagor  grants  a  lease  (not  under  seal)  under 
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the  powers  conferred  upon  him  by  the  Conveyancing  Act,  1881,  s.  18,  it 
would  apparently  be  otherwise ;  for  it  has  been  held  that  under  its  pro- 
visions a  mortgagee  may,  by  giving  the  requisite  notice  to  the  tenant, 
become  entitled  to  enforce  the  covenants  and  conditions  of  the  lease  in 
the  same  way  as  if  he  had  been  a  party  {Municipal  Building  Society  v. 
Smith,  1888,  22  Q.  B.  D.  70 ;  and  see  supra,  under  Parties). 

If,  on  the  other  hand,  the  mortgage  is  subsequent  to  the  lease,  the 
mortgagee,  in  virtue  of  the  reversion  thereby  vested  in  him,  may,  by 
giving  notice  to  the  lessee  of  his  mortgage,  perfect  his  title  to  recover 
rent  subsequently  accruing,  or  arrears  unpaid  at  the  date  of  the  notice  if 
they  became  due  since  the  date  of  the  mortgage  (see  1  Sm.  Z.  C,  11th 
ed.,  notes  to  Moss  v.  Gallimore,  at  p.  514,  and  cases  there  cited). 

The  rights  of  a  mortgagor  to  maintain  this  action,  where  the  demise 
is  not  by  deed,  are  for  the  most  part  regulated  by  the  Judicature  Act, 
1873,  8.  25  (5),  which  has  already  been  noticed  in  treating  of  the  con- 
sequences of  an  assignment  of  the  reversion.  This  subsection  applies 
whether  the  lease  was  made  before  or  after  the  mortgage.  In  case  of 
leases  subsequent  to  the  mortgage,  the  provisions  of  tlie  Conveyancing 
Act,  1881,  which  have  just  been  referred  to,  are  material.  And  the 
word  "landlord"  in  the  statute  11  Geo.  ii.  c.  19,  s.  14,  which  has 
already  been  cited,  is  not  confined  to  those  who  have  the  legal  estate, 
fio  that  an  equitable  owner  may  recover  in  this  action  if  the  occupation 
has  been  by  his  permission  or  sufferance  {Dolby  v.  lies,  1840,  11  Ad.  & 
E.  335  ;  52  R.  R  364). 

Devolution  of  the  Tenancy. 

Assignment. — The  introduction  of  new  parties  to  an  existing  tenancy 
may  be  brought  about  either  by  the  voluntary  acts  of  the  parties  them- 
fielves,  or  by  the  operation  of  some  rule  of  law  which  vests  the  estate  of 
either  in  a  third  person.  In  the  wider  sense  of  the  term,  these  are  all 
cases  of  assignment,  and  an  executor  of  a  tenant,  for  instance,  is  con- 
stantly spoken  of  as  the  assignee  of  his  interest;  but  the  primary 
meaning  of  assignment  is  the  actual  transfer  by  the  lessor  of  his 
reversion,  or  by  the  lessee  of  his  term,  to  a  stranger.  This  obviously 
involves  a  reconsideration  of  the  contractual  relations  hitiierto  existing 
between  the  original  parties,  either  by  the  terms  of  the  letting,  or  by 
the  legal  implications  inseparable  from  a  demise ;  for  such  relations  are 
in  many  cases  independent  of  the  continuance  of  the  estate,  and,  on  the 
■other  hand,  the  person  who  succeeds  to  it  is  not  necessarily  bound  by 
the  undertakings  of  his  predecessor.  And  it  is  in  connection  with  this 
branch  of  the  subject  that  most  difficulty  has  been  experienced.  That 
it  may  in  a  considerable  measure  be  attributed  to  the  curious  and  com- 
plicated doctrines  of  the  common  law  as  to  covenants  running  with  the 
land  is  sufficiently  attested  by  the  number  of  the  decisions  under  this 
head  reported  since  the  first  edition  of  this  work  was  published.  It  is 
noticeable  also  how  frequently  the  old  statute  of  Henry  viiL,  which 
regulated  the  rights  of  the  parties  to  a  tenancy  upon  a  devolution  of  the 
reversion,  has  of  recent  years  occupied  the  attention  of  the  Courts, 
although  as  regards  leases  made  since  1881  it  is  virtually  superseded 
by  the  similar — though  more  comprehensive — provisions  of  the  Con- 
veyancing Act  passed  in  that  year.  The  law  on  these  subjects  is 
described  in  the  most  recent  authority  as  "  fenced  round  with 
technicalities." 
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A  deed  is  requisite  for  a  valid  assignment  either  of  the  reversion  or 
the  term.  In  the  case  of  freehold  interests  this  is  a  rule  of  law,  whilst^ 
as  regards  leaseholds,  it  is  enacted  by  8  &  9  Vict.  c.  106,  s.  3,  that  "  an 
assignment  of  a  chattel  interest,  not  being  copyhold,  in  any  tenements, 
or  hereditaments  shall  be  void  at  law  unless  made  by  deed."  Neverthe- 
less, acceptance  of  rent  from  a  tenant  who  comes  in  under  an  invalid 
assignment,  or  payment  of  the  old  rent  to  an  assignee  of  the  reversion 
without  a  deed,  may  create  an  implied  tenancy  between  the  parties, 
from  year  to  year;  but  while  a  tenant  is  estopped  from  disputing  th© 
title  of  tlie  person  under  whom  he  entered  at  the  time  of  such  entry,  he 
is  at  liberty  to  prove  that  payment  of  rent  to  a  new  landlord  was  made 
under  a  mistake,  and  does  not  therefore  amount  to  a  recognition  of  his. 
title  {Doe  v.  Barton,  1840,  11  Ad.  &  E.,  at  pp.  312,  313,  per  Lord 
Denman,  C.J.;  52  R.  R.  354). 

Both  an  agreement  to  assign  and  a  contract  to  procure  the  transfer 
of  a  lease  are  within  the  4th  section  of  the  Statute  of  Frauds,  and  must 
be  in  writing,  or  proved  by  a  memorandum  in  writing  (Buttemere  v. 
Mmjes,  1839,  5  Mee.  &  W.  456 ;  52  R.  R.  795 ;  Horsey  v.  Graham,  1869, 
L.  R.  5  C.  P.  9).  On  the  other  hand,  an  agreement  to  find  the  purchase 
money  if  the  other  party  should  purchase  a  particular  lease  is  not 
within  it  (Boston  v.  Boston,  [1904]  1  K.  B.  124). 

It  was  pointed  out  in  an  early  part  of  this  article  that  it  is  essential 
to  a  lease  that  the  grant  should  be  of  a  less  estate  than  that  vested  in 
the  lessor,  so  that  he  may  retain  a  reversion.  If,  therefore,  a  landlord^ 
by  what  purports  to  be  a  lease,  grants  the  whole  of  his  estate,  or  a 
lessee,  by  what  is  in  form  an  under-lease,  sublets  for  the  whole  residue 
of  his  term,  both  these  instruments  are  at  law  assignments  (Beardnian 
V.  Wilson,  1868,  L.  R.  4  C.  P.  57);  and  a  demise  for  a  greater  interest 
than  that  possessed  by  the  grantor  has  the  same  effect  {Baker  v.  Gostlinqy 
1834,  1  Bing.  N.  C.  19 ;  41  R.  R.  533).  In  order  to  obviate  injustice, 
however,  the  so-called  rent  reserved  by  such  instruments  will  be  con- 
sidered as  in  the  nature  of  rent  {ibid.) ;  and  if,  not  being  by  deed,  they 
should  be  invalid  as  assignments,  they  may  operate  as  valid  leases  or 
under-leases  (Pollock  v.  Stacy,  1847,  9  Q.  B.  1033  ;  72  R.  R.  504).  But 
for  want  of  the  reversion  the  grantor  has  no  right  of  distress  (Lewis  v. 
Baker,  [1905]  1  Ch.  46). 

Where  the  lands  under  lease  are  situate  in  the  Bedford  Levels,  or  in 
Yorkshire  or  Middlesex,  assignments,  unless  within  the  special  exemp- 
tions contained  in  the  several  Registry  Acts  of  these  districts,  must  be 
registered  pursuant  to  their  provisions,  in  order  to  secure  priority  against 
a  subsequent  incumbrance.  Throughout  the  county  of  London  registra- 
tion is  now  compulsory  under  the  Land  Transfer  Acts,  1875  and  1897, 
and  the  rules  of  1903  (68  and  69),  in  case  of  an  assignment  of  a  lease  or 
under-lease  with  at  least  two  lives  to  fall  in  or  forty  years  to  run. 
Until  registered  it  passes  no  legal  estate,  operating  merely  as  an  agree- 
ment, but  the  rights  of  trustees  under  settlements  are  specially  pro- 
tected. And  by  the  Act  of  1875,  s.  127  (as  modified  by  the  Act  of 
1897,  Sched.  1),  land  registered  under  such  Act  is  to  be  exempt  from 
Middlesex  and  Yorkshire  registries.  The  Acts  in  question  are  treated 
under  the  title  Registration. 

By  the  Crown  Lands  Act,  1906,  s.  5,  the  enrolment  of  assignments- 
of  Crown  leases  in  the  office  of  Land  Revenue  Records  is  abolished. 

(1)  Assignment  by  the  Tenant. — In  addition  to  the  restrictions  pre- 
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scribed  by  law  as  to  the  mode  in  which  assignments  can  be  effectually 
made,  a  disability  to  assign  may  be  imposed  upon  the  tenant  by  the 
lease  itself;  but  apart  from  this,  he  is  entitled  to  assign  his  interest 
under  it,  whether  it  is  one  for  years  or  from  year  to  year  {Allcock  v. 
Moorhouse,  1882,  9  Q,  B.  D.  366).  The  various  forms  of  covenants  not 
to  assign,  alienate,  or  underlet  commonly  found  in  leases  have  been 
already  discussed  under  Covenants  in  Leases  (see  Vol.  IV.  pp.  179- 
181).  Two  decisions  more  recently  reported  as  to  the  remedies  of  a 
tenant  whose  landlord  insists  on  "  a  fine  or  sum  of  money  in  the  nature 
of  a  fine"  within  the  meaning  of  the  Conveyancing  Act,  1892,  s.  3, 
require  notice.  Where  the  covenant  was  against  assignment  without 
consent  "  unless  such  consent  shall  be  unreasonably  withheld,"  and  it 
was  refused  unless  the  lessee  would  pay  an  increased  rent,  it  was  held 
that  the  lessor  had  acted  unreasonably  because  the  condition,  although 
it  might  be  otherwise  justifiable,  was  a  breach  of  the  stipulation  imported 
into  the  covenant  by  the  above  section.  And  a  declaration  was  made 
that  the  lessee  was  entitled  to  assign  to  the  proposed  assignee  witliout 
any  further  consent  {Jenkins  v.  Price,  [1907]  2  Ch.  229).  No  costs, 
however,  were  given,  the  precedent  in  the  case  of  Young  v,  Addey 
Gardens,  Ltd.,  [1903]  2  Ch.  112,  being  apparently  overlooked.  But 
where  the  covenant  against  assignment  without  consent  was  unqualified, 
and  the  lessor  insisted  upon,  and  received  from  the  lessee,  a  sum  of 
money  before  consenting,  it  was  decided — though  with  considerable 
doubt — that  he  could  not  recover  it  back  as  i)aid  under  duress  {Antlrew 
V.  Bridgman,  [1907]  2  K.  B.  494).  The  issue,  however,  was  complicated 
by  other  claims.  It  would  seem  unfortunate  if  the  view  of  the  statute 
there  adopted  should  eventually  prevail,  since  it  is  manifestly  to  the 
interest  of  all  parties  that  such  disputes  should  be  triable  by  a  payment 
under  protest  in  the  first  instance,  and  a  subset^uent  action  to  test  the 
legality  of  the  demand. 

In  addition  to  what  has  already  been  said,  it  is  also  important  to 
mark  the  distinction  between  such  a  covenant  and  a  condition  to  the 
same  effect.  For  while  the  breach  of  a  condition,  subject  to  which 
the  lease  is  granted,  gives  the  lessor  an  immediate  right  of  re-entry, 
such  a  covenant,  unless  supplemented  by  a  proviso  that  the  lease  shall 
be  determinable  upon  breach  thereof  (or  to  that  effect),  does  not 
invalidate  an  assignment  made  in  defiance  of  its  provisions,  or  give  a 
right  of  re-entry  {Paid  v.  Nurse,  1828,  8  Barn.  &  Cress.  486,  per  Hol- 
royd,  J.;  32  R.  R,  456).  The  distinction  between  the  terms  which 
create  respectively  a  covenant  and  a  condition  not  to  assign  is  fully 
considered  in  the  judgment  delivered  by  Bayley,  J.,in  Doe  v.  Watt  {ibid. 
308 ;  32  R.  R.  393).  In  case  of  the  breach  of  such  a  covenant,  a  land- 
lord may  recover  from  the  lessee  the  damages  which  he  suffers  thereby, 
the  measure  of  which  has  been  held  to  include  that  which  was  a  pro- 
bable, although  not  inevitable,  result  of  the  unauthorised  assignment 
as  where  the  premises  were  sublet  to  a  person  carrying  on  a  dangerous 
business,  and  in  consequence  burnt  down  {Lepla  v.  Rogers,  [1893] 
1  Q.  B.  31).  And  intended  breaches  of  a  covenant  against  assigning 
without  licence  may  in  a  proper  case  be  restrained  by  injunction 
{McEacham  v.  Colton,  [1902]  A.  C.  104). 

Under  ordinary  circumstances,  it  is  for  the  lessee  to  obtain  the 
lessor's  assent,  if  requisite,  to  an  assignment  or  under-lease  which  the 
former  has  agreed  to  make,  and  he  must  bear  any  loss  arising  to  himself 
from  his  failure  to  obtain  it,  even  where  a  proposed  sub-tenant  has 
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in  the  meantime  been  let  into  possession  {Fawhner  v.  Booth,  1893, 
10  T.  L.  R.  83) ;  but  if  the  contract  for  assignment  is  in  terms  subject 
to  the  landlord's  approval,  he  discharges  his  duty  by  taking  all  reason- 
able steps  to  induce  him  to  consent,  and  is  not  bound  to  institute 
proceedings  at  law  {Lehman7i  v.  M'Arthur,  1868,  L.  E.  3  Ch.  496). 
And  failure  to  obtain  it  is  not  complete  until  the  date  fixed  for  the 
completion  of  the  assignment  has  arrived  {Ellis  v.  Rogers,  1885,  29  Ch.  D, 
661 ;  Smith  v.  Butler,  [1900]  1  Q.  B.  694).  If  consent  is  refused,  the 
purchaser  as  a  rule  can  recover  from  the  vendor  his  deposit,  with  interest 
and  expenses  of  investigating  title ;  but  not  damages  for  the  loss  of  his 
bargain  unless  the  refusal  was  procured  by  the  vendor,  or  caused  through 
his  default  {Bay  v.  Singleton,  [1899]  2  Ch.  330 ;  Pease  v.  Courtney,  [1904] 
2  Ch.  503).  If  a  landlord  attaches  unreasonable  conditions  to  his 
consent,  which  is  not  to  be  unreasonably  withheld,  a  tenant  may 
apply  to  the  Court  for  an  order  declaring  that  he  is  entitled  to  assign 
without  any  further  consent  {Young  v.  Ashley  Gardens,  Ltd.,  [1903] 
2  Ch.  112). 

The  effect  of  a  licence  to  assign  or  underlet,  where  a  lease  may 
be  determined  by  doing  such  acts  without  a  licence,  is  restricted  by 
statute  (22  &  23  Vict.  c.  35)  to  the  particular  assignment  or  under-lease 
authorised,  unless  otherwise  expressed ;  and  a  partial  licence — that  is  to 
say,  one  limited  to  the  interest  of  one  of  several  joint  lessees,  or  to 
a  part  only  of  the  premises  demised — does  not  prejudice  the  rights 
of  the  lessor  as  regards  other  interests  or  other  parts  of  the  premises 
(ss.  1,  2). 

A  licence  to  "transfer  the  lease"  to  persons  named  was  held  to 
justify  their  being  let  into  possession,  without  the  actual  execution  of  a 
transfer  (  West  v.  Bohh,  1870,  L.  K.  5  Q.  B.  460).  And  a  landlord  may 
by  acquiescence  in  the  tenancy  of  an  assignee  preclude  himself  from 
insisting  on  a  forfeiture  under  the  terms  of  the  original  lease,  though 
clear  evidence  is  required  to  establish  such  a  case  {ibid.,  per  Kelly,  C.B., 
p.  463 ;   Wilmott  v.  Barber,  1880,  15  Ch.  D.  96). 

What  form  of  proviso  for  re-entry  is  sufficiently  wide  to  embrace  a 
breach  of  a  negative  covenant,  such  as  that  now  under  consideration, 
involves  questions  of  construction,  which  are  discussed  below  under  the 
head  of  Forfeiture. 

In  order  to  make  the  assignee  a  party  to  the  tenancy,  it  is  necessary 
to  create  privity  of  estate  between  him  and  the  lessor ;  hence,  a  complete 
legal  assignment  is  requisite,  and  a  mere  equitable  mortgage  by  deposit- 
ing a  lease  as  security  for  an  advance  does  not  make  the  depositee  a 
party.  Nor  can  an  equitable  assignee  be  compelled  by  the  landlord  to 
take  a  legal  assignment,  although  he  has  entered  and  paid  rent  {Moore 
V.  Greg,  1848,  2  Ph.  717;  78  E.  E.  254;  and  as  to  mortgagees  by  sub- 
demise,  see  H'a7id  v.  Blow,  [1901]  2  Ch.  721).  And  where  a  lease  for 
years  contained  a  declaration  by  the  lessee  that  he  held  the  premises  in 
trust  for  his  wife,  who  always  occupied  them  and  paid  the  rent  before 
and  after  his  death,  this  was  held  insufficient  to  make  her  liable  in  equity 
upon  the  covenants  {Ramage  v.  Womack,  [1900]  1  Q.  B.  16).  Difficulties 
have  arisen  at  times  through  the  dissolution  under  the  Companies  Acts 
of  a  company  which  had  contracted  to  transfer  leaseholds,  but  never 
executed  a  regular  assignment ;  and  recourse  has  been  had  to  the  Trustee 
Act,  1893,  under  the  provisions  of  which  vesting  orders  have  been  made 
{In  re  No.  9  Bomore  Road,  [1906]  1  Ch.  359).  A  specific  or  separate 
grant  of  an  interest  under  a  lease  is  not,  however,  essential,  and  it  may 
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be  conveyed  by  a  general  assignment  in  t^nns  which  naturally  include 
it,  as  where  a  debtor  assigned  "  all  his  personal  estate  "  for  the  benefit 
of  creditors  ( WTiite  v.  Hunt,  1870,  L.  R  6  Ex.  32).  It  was  held  in  that 
case  that  the  assignee  became  liable  for  the  rent  of  a  house  let  from 
year  to  year  to  the  debtor,  although  the  former  never  expressly  accepted 
the  lease,  but  had  merely  executed  the  deed  of  assignment;  and  the 
trustee  under  such  a  deed  may  incur  the  like  liability  in  the  interim, 
although  it  is  subsequently  avoided  as  an  act  of  bankruptcy  (Stein  v. 
Pope,  [1902]  1  K.  B.  595).  An  instrument  of  assignment  ought  to 
disclose  an  intention  on  the  part  of  the  assignor  to  deliver  up  possession, 
and  on  the  part  of  the  assignee  to  take  it,  before  the  end  of  the  term 
(In  re  Beachey,  [1904]  1  Ch.  p.  73).  In  deciding  whether  leasehold 
interests  pass  under  general  grants  of  personal  estate,  the  ordinary 
rules  of  construction,  such  as  that  of  episdem  generis,  will  be  applied 
(Hari-ison  v.  Blackhim,  1864,  17  C.  B.  N.  S.  678).  An  assigimient  is 
effectual  without  actual  entry  by  the  grantee,  so  tliat  a  mortgagee 
out  of  possession  has  been  held  liable  on  the  covenants  of  the  lease 
(Williams  \.  Bosanquet,  1819,  1  B.  &  B.  238;  21  R.  R.  585),  and  it 
is  therefore  usual  to  make  mortgages  of  a  tenant's  interest  by  way  of 
under-lease. 

If  the  lease  which  is  sold  contain  unusual  and  onerous  covenants,  the 
tenant  is  under  an  obligation  to  disclose  them  to  his  puixjhaser  before 
the  contract  is  entered  into,  unless  he  was  already  aware  of  them  or 
could  not  in  the  circumstances  with  fairness  plead  ignorance  (Moli/neux 
v.  Hawtrey,  [1903]  2  K.  B.  487).  An  equitable  assignee  who,  though  in 
possession,  has  not  got  a  legal  assigtiment,  is  not  an  "  assign  "  within  the 
meaning  of  a  covenant  in  a  lease  giving  an  option  of  purchase  (Frian/ 
Breweries,  Ltd.,  v.  Siiujletm,  [1899]  1  Ch.  86;  2  Ch.  261;  cp.  Gentle 
V.  Faulkner,  [1900]  2  Q.  B.  267). 

Rights  of  the  Lessor  after  Assignment  of  the  Teiin. — The  first  question 
is  how  far  a  tenant  who  thus  parts  with  his  estate  in  the  tenements  gets 
rid  also  of  his  liability  to  the  lessor.  If  the  lease  is  by  deed,  it  lias  long 
been  clearly  settled  that  the  original  lessee  continues  to  he  liable  on  the 
express  covenants,  whilst  his  liability  upon  covenants  merely  implied  at 
law  from  the  use  of  words  of  established  legal  meaning  conies  to  an  end 
if  the  lessor  accept  the  assignee  as  tenant,  either  tfiicitly  or  expressly 
(Auriol  V.  MUls,  1790,  4  T.  R.  94 ;  2  R.  R.  341).  Instances  of  such 
implied  covenants,  which  are  technically  called  "  covenants  in  law,"  are 
those  imj)lied  from  the  reddeiulum  for  payment  of  rent,  and  from  the 
use  of  the  word  "demise"  for  quiet  enjoyment.  They  are  apparently 
excepted  in  this  way  on  the  ground  that  they  ought  only  to  be  implied 
80  long  as  the  privity  of  estate  between  the  parties  to  the  lease  is  not 
determined  with  the  lessor's  assent. 

The  acceptance  of  the  assignee  as  tenant  referred  to  above  is  an 
acceptance  of  him  as  assignee,  and  not  as  tenant  in  substitution  for  the 
original  tenant ;  for  recognition  of  the  latter  kind  might  after  possessiofa 
amount  to  a  surrender  of  the  old  tenancy  and  the  creation  of  a  new  one 
(see  Surrender). 

If  a  lease  for  a  term  is  made  by  parol,  the  doctrine  by  which  a  lessee 
is  held  to  his  unqualified  contracts  throughout  the  term,  notwithstanding 
assignment,  applies  as  much  as  to  covenants  in  an  indenture  of  lease,  there 
being  an  analogous  personal  contract  (Boot  v.  Wilson,  1807,  8  East,  311). 
The  position,  however,  of  a  tenant  from  year  to  year,  after  he  has 
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assigned,  is  by  no  means  clear.  His  case  is  peculiar  because  he  loses 
the  power  of  determining  the  tenancy  by  notice  to  quit,  and  Baron 
Parke  appears  to  have  thought  that  if  the  lessor  tacitly  acquiesces  in 
the  assignment  by  failing  to  give  notice  to  quit  to  the  assignee,  a  com- 
plete transfer  of  the  contract  of  tenancy  ought  to  be  implied  as  a  matter 
of  law  (Buckworth  v.  Simpson,  1835,  1  C.  M.  &  R  834;  40  R.  R.  639; 
cp.  Allcock  v.  Mom^hmise,  1882,  9  Q.  B.  D.  366). 

The  mutual  rights  of  the  lessor  and  the  assignee  arise  out  of  the 
privity  of  estate  created  between  them  by  the  grant  of  the  whole  of  the 
lessee's  interest  so  that  the  lessor  has  the  immediate  reversion  expectant 
on  the  particular  estate  of  the  assignee.  The  distinction  to  be  observed 
is  no  longer  between  actual  covenants  and  covenants  in  law,  but  between 
those  which  run  with  the  land  and  those  which  are  merely  personal  or 
collateral.  The  doctrine  of  the  common  law  by  which  the  benefit  and 
burden  of  covenants,  which  concern  and  touch  the  thing  demised  and 
are  said  to  run  with  the  land,  are  transmitted  to  assignees  of  the  term, 
applies  exclusively  to  leases  by  deed,  and  such  an  assignee  could  neither 
sue  the  lessor  nor  be  sued  by  him  upon  the  stipulations  of  a  parol  demise 
{Elliott  V.  Johmon,  1866,  L.  R.  2  Q.  B.  120).  The  rule  by  which 
restrictive  covenants  entered  into  by  the  lessee  are  binding  upon  an 
assignee  who  has  actual  or  constructive  notice  of  them  has  an  entirely 
distinct  origin,  and  is  based  upon  equitable  considerations,  which  apply 
equally  to  agreements  not  under  seal.  Both  these  doctrines  have 
already  been  treated  under  the  head  of  Covenants  in  Leases,  and 
it  is  unnecessary,  therefore,  to  examine  them  further ;  a  reference, 
however,  to  a  very  recent  decision  may  be  added  to  the  authorities 
discussed  in  that  article.  Upon  an  under-lease  of  part  of  a  leasehold 
property  the  sub-lessor  covenanted  to  perform  the  covenants  of  the 
head-lease  in  respect  of  the  part  of  the  property  which  he  retained, 
and  this  covenant  was  held  to  be  collateral  and  not  to  run  either  with 
the  land  or  with  the  reversion  expectant  on  the  under-lease  {Dewar 
V.  Goodman,  [1907]  1  K.  B.  612). 

The  liability  of  an  assignee  who  takes  through  one  or  more  mesne 
assignments  is  to  be  determined  by  the  same  rules  as  that  of  the  first 
assignee,  nor  can  he  limit  his  obligations  either  to  the  lessor  or  the  lessee 
by  stipulations  introduced  into  the  assignment  to  himself  {Moule  v. 
Garrett,  1872,  L.  R.  7  Ex.  101).  But  every  assignee,  if  he  re-assigns, 
gets  rid  of  liability  to  the  lessor  for  subsequent  breaches;  and  an 
assignment  even  to  a  pauper  is  effectual  provided  it  is  not  merely 
collusive  so  as  to  constitute  the  pretended  assignee  no  more  than  an 
agent  for  the  assignor,  who  remains  the  real  owner  and  receives  the 
profits  (Ropkinson  v.  Lovering,  1883,  11  Q.  B.  D.,  at  p.  97).  Rent  will 
be  apportioned  down  to  the  date  of  the  re-assignment  {Swansea  Bank 
V.  Thomas,  1879,  4  Ex.  D.  94). 

Lessee  and  Assignee. — It  is  usual  to  insert  in  assignments  of  a  lease 
a  covenant  on  the  part  of  the  assignee,  henceforth  (or  during  the  residue 
of  the  term)  to  perform  the  obligations  of  the  lease,  and  to  indemnify 
the  lessee  against  the  consequences  of  any  breach.  Where  the  assign- 
ment was  merely  expressed  to  be  subject  to  such  performance  on  the 
part  of  the  assignee,  his  liability  was  held  to  be  limited  to  the  period  of 
his  interest,  and  to  cease  upon  re-assignment  {Wolveridge  v.  Steward, 
1833,  1  Cr.  &  M.  644;  38  R.  R.  701).  And  the  express  undertaking  in 
the  common  form  to  perform  the  covenants  in  the  lease  will  only  be 
enforced  so  far  as  may  become  necessary  for  the  indemnity  of  the 
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€kSsignor;  thus  an  injunction  to  restrain  an  undoubted  breach  has  been 
refused  where  the  lessor  has  made  no  claim  against  the  lessee  in  rela- 
tion to  it  {Harris  v.  Boots,  Ltd.,  [1904]  2  Ch.  376).  But  apparently  it 
raay  include  damages  for  breach  of  a  covenant  to  repair  although  at  the 
date  of  the  assignment  the  premises  were  already  out  of  repair  (Gooch 
V.  CltUterhuck,  [1899]  2  Q.  B.  148,  where  the  covenant  is  curiously 
expressed).  And  the  indemnity  extends  to  the  costs  incurred  by  the 
lessee  in  unsuccessfully  defending  an  action  brought  against  him  by  the 
landlord,  if  it  was  reasonable  and  proper  for  him  to  dispute  the  amount 
of  the  damages  claimed  {Howard  v.  Lovegrove,  1870,  L.  R.  6  Ex.  43,  where 
extra  costs  were  recovered ;  Mvrrell  v.  Fysh,  1883,  C.  &  E.  80).  In  such 
cases  the  assignee  may  now  be  brought  in  as  third  party. 

A  claim  against  an  assignee  under  such  a  covenant — although  in 
respect  of  future  liability — is  provable  in  bankruptcy,  unless  otherwise 
ordered  by  the  Court,  and  is  therefore  barred  if  he  obtains  an  order  of 
discharge  {Hardy  v.  FothcrgUl,  1888,  13  App.  Cas.  351), 

On  the  other  hand,  the  benefit  of  it  is  assignable,  and  the  trustee 
in  bankruptcy  of  a  covenantee  may  therefore  dispose  of  it  as  part  of 
the  debtor's  property  {In  re  Perkins,  [1898]  2  Ch.  183). 

Even  in  the  absence  of  this  covenant  every  assignee  for  the  time 
being  is  by  legal  implication  bound  to  indemnify  the  original  lessee  for 
payments  which  he  has  been  compelled  to  make — or,  being  compellable, 
has  made — without  actual  legal  process  owing  to  breaches  by  such  assignee 
of  covenants  in  the  lease  binding  upon  him  during  his  possession.  This 
right  arises  from  the  common  obligation  of  both  lessee  and  assignee  under 
a  contract  of  which  the  latter  takes  the  entire  benefit,  and  is  therefore 
available  against  the  ultimate  assignee  who  takes  through  mesne  assign- 
ments in  the  same  way  as  against  an  immediate  assignee  (see  Moule  v. 
Oarrett,  1872,  L.  K.  7  Ex.  101).  The  position  of  a  lessee  in  this  respect  has 
often  been  compared  to  that  of  a  surety  for  the  assignee ;  but  tlie  analogy 
is  imperfect,  inasmuch  as  both  are  primarily  liable  to  the  lessor,  and  if 
he  sues  the  lessee,  the  defences  peculiar  to  a  surety  cannot  be  set  up 
(Baynton  v.  Morgan,  1888,  22  Q.  B.  D.  74).  Consistently  with  the 
principle  explained  above,  this  implied  liability  of  an  assignee  lasts 
only  so  long  as  he  is  in  possession,  and  ceases  upon  re-assignment  {Crouch 
V.  Tregonning,  1872,  L.  R.  7  Ex.  88).  Nor  is  a  mortgagee  by  sub-demise 
from  an  assignee  liable  to  indemnify  a  lessee  for  rent  paid  by  him  to 
avoid  a  forfeiture,  although  by  the  terms  of  the  mortgage  deed  the  former 
having  entered  into  possession  was  bound  to  pay  it ;  for  an  indemnity  is 
only  implied  when  both  parties  are  directly  liable  for  the  obligation 
discharged  by  one  {Bonner  v.  Tottenham  Building  Society,  [1899]  1  Q.  B. 
161).  An  assignee  who  re-assigns  retains  no  interest  in  the  term  even 
where  he  takes  a  covenant  of  indemnity,  and  cannot,  upon  the  default 
of  his  assignee,  claim  to  exercise  an  option  reserved  by  the  lease  to 
determine  it  {Seaward  v.  Dreu-,  1898,  67  L.  J.  Q.  B.  322). 

If,  however,  the  premises  were,  to  the  knowledge  of  the  lessee,  used  for 
immoral  purposes,  a  claim  for  indemnity  by  the  lessee  in  respect  of  pay- 
ments made  by  him  to  the  landlord  in  consequence  of  breaches  of 
covenant  committed  by  the  assignee  will  not  be  enforced,  even  where 
there  was  an  express  covenant  of  indemnity  {Smith  v.  White,  1866,  L  R. 
1  Eq.  626). 

Under  the  Conveyancing  Act,  1881,  s.  3  (l),in  the  case  of  a  contract 
to  sell  or  assign  a  term  of  years  derived  out  of  a  leasehold  interest 
in  land,  the  intended  assign  shall  not  have  the  right  to  call  for  the 
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title  to  the  leasehold  reversion — that  is  to  say,  to  the  reversion  of  that 
leasehold  interest  out  of  which  the  term  of  years  contracted  to  be  sold 
or  assigned  is  derived  {Gosling  v.  Woolf,  [1893]  1  Q.  B.  39).  This  applies 
only  to  sales  properly  so  called,  and  in  so  far  as  a  contrary  intention  is 
not  expressed  in  the  contract  of  sale  (s.  3  (8)).  A  similar  provision  as  to 
under-leases  is  contained  in  sec.  13. 

(2)  Assignment  hy  the  Landlord. — The  legal  incidents  which  now 
attend  an  assignment  of  the  reversion  of  lands  under  lease  are  largely 
the  creation  of  statute.  At  common  law  it  did  not  make  the  lessee  a 
tenant  of  the  assignee  without  the  consent  of  the  former.  He  could 
not  be  made  a  vassal  against  his  will.  A  right  to  distrain  for  rent  did 
pass  to  the  assignee,  this  being  incident  to  the  reversion.  But  he  could 
not  re-enter  under  a  condition,  or  sue  upon  the  covenants  of  the  lease 
(see  Scaltoch  v.  Harston,  1875,  1  C.  P.  D.,  per  Archibald,  J.,  at  p.  109), 
Then  by  a  statute  passed  upon  the  dissolution  of  the  monasteries 
(32  Hen.  viii.  c.  34),  it  was  enacted  that  assignees  of  the  reversion 
should  have  the  same  rights  of  action  and  re-entry  against  lessees,  and 
their  executors,  administrators,  and  assigns  as  the  lessors  had ;  and  con- 
versely, that  the  lessees  should  have  the  same  rights  of  action  against 
assignees  of  the  reversion  as  they  had  against  the  lessor.  This  was 
afterwards  supplemented  by  the  Statute  4  Anne,  c.  16,  which  did  away 
with  the  necessity  for  attornment  by  the  tenant,  but  at  the  same  time 
protected  him  from  the  consequences  of  paying  rent  to  his  former  land- 
lord so  long  as  he  had  not  notice  of  the  assignment. 

And,  lastly,  the  Conveyancing  Act,  1881,  as  regards  leases  within  its 
scope,  provides  in  effect  that  rent  and  the  benefit  of  a  lessee's  covenants, 
and  of  conditions  for  re-entry  or  otherwise,  shall  run  with  the  reversion, 
as  well  as  the  obligation  of  covenants  entered  into  by  the  lessor,  provided 
that  the  covenants  relate  to  the  subject-matter  of  the  lease  (ss.  10,  11). 
These  sections  apply  only  to  leases  made  since  1881.  Unfortunately  no 
definition  of  "  lease  "  is  given  in  the  interpretation  clause  of  the  Act,  and 
it  is  left  open  to  conjecture  whether  they  include  instruments  not  under 
seal ;  it  seems  probable  that  they  do  not,  and  the  special  meaning  given 
to  the  term  for  the  purposes  of  sec.  18  (see  subs.  17)  is  in  favour  of  this 
view,  as  well  as  the  analogy  of  the  Statute  of  Henry  viii.  The  sections 
under  consideration  are  not  merely  a  re-enactment  of  the  earlier  Act, 
although  sec.  11  probably  does  not  extend  beyond  the  class  of  covenants 
of  which  the  burden  ran  with  the  reversion  under  it  {Davis  v.  Town  Pro- 
perties Corporation,  Ltd.,  [1903]  1  Ch.  797,  per  Cozens-Hardy,  L.J.);  but 
whereas  under  the  old  statute  the  covenants  must  have  been  entered 
into  with  the  owner  of  the  legal  reversion,  it  is  sufficient  for  these 
sections  that  the  lease  should  bind  him  (see  Wolstenholme,  9th  ed., 
p.  54). 

The  Statute  of  Henry  viii.  in  terms  applies  only  to  indentures  of 
lease,  and  this  limitation  to  instruments  under  seal  has  been  recognised 
in  numerous  cases  {e.g.  Eccles  v.  Mills,  [1898]  A.  C.  360 ;  Manchester 
Brewery  Co.  v.  Coombs,  [1901]  2  Ch.  608).  It  is  also  well  settled  that  only 
covenants  which  as  between  landlord  and  tenant  run  with  the  land  are 
within  its  scope,  and  not  collateral  covenants  (1  Sm.  Z.  C,  11th  ed.  p.  55  ; 
Dewar  v.  Goodman,  [1907]  1  K.  B.  612;  Chapman  v.  Smith,  [1907]  2  Ch. 
97).  And  a  recent  decision  further  excludes  those  which  do  not  directly 
affect  the  tenancy  or  its  terms,  but  are  concerned  with  something  outside- 
the  relations  of  landlord  and  tenant;    as  an  option  to  the  tenant   tO' 
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purchase  the  lands  demised  (Woodall  v.  Clifton,  [1905]  2  Ch.  257). 
Again,  where  land  under  lease  is  specificdUy  devised,  the  statute  does 
not  conclude  the  question  of  ultimate  liability  as  between  the  devisee 
and  the  testator's  estate  in  respect  of  the  lessor's  covenants ;  the  nature 
of  the  obligation  in  each  case  must  determine  how  far  the  devisee  is 
entitled  to  be  exonerated,  if  the  will  is  silent  {Eccles  v.  Mills,  siipra).  An 
heir,  a  devisee  of  the  reversion,  or  an  executor,  may  all  be  "  assignees  " 
within  its  meaning  (Leake  on  Contracts,  5th  ed.,  p.  872) ;  but  the  remedies 
given  by  sec.  2  are  only  available  against  assignees  in  respect  of  the  same 
reversion  as  was  vested  in  the  covenantor  wlien  he  entered  into  the 
covenant  {Midler  v.  Trafford,  [1901]  1  Ch.  54).  It  follows  from  what 
has  been  said  above  that  an  assignee  of  the  reversion  of  a  parol 
demise  cannot  sue  the  lessee  upon  its  stipulations,  though  he  may 
distrain  or  bring  an  action  of  waste,  or  of  debt,  or  use  and  occupation 
for  rent.  But  if  the  tenant  assign  the  term  before  the  landlord  assigns 
the  reversion  he  is  not  liable  to  the  latter's  assignee  even  for  rent, 
inasmuch  as  there  never  was  privity  of  estate  between  them,  and  the 
Statute  of  Anne  does  not  apply  (Allcock  v.  Moorhmise,  1882,  9  Q.  B.  D. 
366). 

In  case  of  a  tenancy  from  year  to  year,  payment  of  rent  to  the 
successor  of  the  landlord,  and  the  absence  of  a  notice  to  quit,  are 
grounds  for  inferring  a  mutual  consent  to  go  on  upon  the  same  terms 
as  before  {Cornish  v.  Stuhhs,  1870,  L  R.  5  C.  P.,  per  Willes,  J.,  at  p.  .S39); 
just  as  in  the  converse  case,  where  rent  is  paid  by  a  successor  of  the 
tenant  {BuckwoHh  v.  iiimpsm,  1835,  1  C.  M.  &  R  834;  40  R  R.  739). 

And  the  doctrine  by  which  assignees  of  the  term  are  bound  by 
restrictive  covenants  or  stipulations  of  which  they  have  notice,  aj)plie8 
also  to  assignees  of  the  reversion,  who  take  the  benefit  or  burden  of 
sucli  contracts,  although  they  may  neither  run  with  the  reversion  by 
statute  nor  with  the  land  by  common  law  {Clcyg  v.  Hands,  1890, 
44  Ch.  1).  503). 

Particular  covenants  may  of  course  be  strictly  personal  to  the  original 
lessor  and  unassignable  by  him,  and  this  is  essentially  a  matter  of  con- 
struction. Agreements  in  publicans'  leases  as  to  taking  liquor  from  their 
landlords  have  frequently  raised  questions  of  this  kind ;  and  the  matter 
is  complicated  when,  as  sometimes  happens,  the  reversion  of  the  licensed 
premises  has  passed  to  one  person  and  the  lessor's  business  to  another 
{Birmingham  Breweries,  Ltd.  v.  Javieson,*1898,  67  L.  J.  Ch.  403).  If  the 
tenant's  obligation  under  the  "  tie  "  continues,  he  is  entitled  as  against 
the  assignee  of  the  reversion  to  the  benefit  of  a  proviso  for  abatement  of 
rent  (  White  v.  Smthend  Hotel  Co.,  [1897]  1  Ch.  767).  In  that  case  it  was 
laid  down  in  unqualified  terms  by  the  Court  of  Appeal  that  an  action 
could  never  be  maintained  by  the  purchaser  of  the  business  upon  the 
lease,  but  only  by  the  owner  of  the  reversion.  There  is  perhaps  some 
difficulty  in  reconciling  with  this  view  the  decision  in  Johii  Brothers  v. 
Holmes,  [1900]  1  Ch.  188.  It  appears  to  be  settled  by  these  decisions 
that  a  "  tie  "  is  both  a  restrictive  covenant  and  one  which,  if  under  seal, 
runs  with  the  land  at  law. 

By  the  Statute  of  Anne  the  grant  of  the  reversion  of  any  messuages 
or  lands  shall  be  effectual  without  the  attornment  of  the  tenant  upon 
whose  particular  estate  the  reversion  is  expectant  (see  Allcock  v. 
Moor  house,  stipra). 

The  result,  therefore,  appears  to  be  that  an  assignee  of  a  reversion 
is  entitled  as  against  the  lessee  to  the  benefit  (1)  of  all  covenants  running 
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with  the  reversion;  (2)  of  covenants  by  the  lessee  relating  to  the 
demised  premises,  restrictive  in  nature,  and  for  the  advantage  of  the 
lessor ;  and  that  he  in  turn  is  bound  (1)  by  covenants  which  at  law  run 
with  the  land,  and  (2)  by  covenants  on  the  part  of  the  lessor  of  a  nega- 
tive or  restrictive  character,  of  which  he  has  actual  or  constructive 
notice.  The  tenant's  possession  is  for  this  purpose  notice  to  the  assignee 
of  his  own  interest  in  the  premises  {Daniels  v,  Davison,  1809,  16  Ves, 
249 ;  33  E.  E.  978 ;  10  E.  E.  171 ;  Lewis  v.  Stephenson,  1898,  67  L.  J. 
Q.  B.  296),  but  not  of  his  lessor's  title  or  rights  (Hunt  v.  Liick,  [1902] 
1  Ch.  428). 

As  regards  conditions  in  a  lease,  the  Statute  of  Henry  viii.  expressly 
gives  an  assignee  of  the  reversion  the  same  rights  of  re-entry  as  the 
lessor ;  and  it  is  not  necessary  that  notice  of  the  assignment  should 
have  been  given  to  the  tenant,  except  when  the  breach  is  non-payment 
of  rent,  and  therefore  within  the  protecting  clause  of  the  Statute  of 
Anne  (Scaltock  v.  Harston,  supra). 

An  assignee  of  the  reversion  is  not  entitled  to  sue  either  for  rent 
which  became  due,  or  in  respect  of  breaches  committed,  before  the 
assignment,  although,  in  the  case  of  continuing  breaches,  such  as  of  a 
covenant  to  keep  in  repair,  the  tenant  may  be  in  effect  made  liable  to 
him  for  dilapidations  which  occurred  previously.  Eent  in  arrear  is  no 
part  of  the  reversion ;  it  is  a  mere  chose  in  action  {Shaip  v.  Key,  1841, 
8  Mee.  &  W.  379,  fer  Parke,  B. ;  58  E.  E.  744).  And  in  the  same  way 
the  right  of  re-entry  under  a  condition  can  only  be  exercised  in  respect 
of  breaches  which  have  occurred  since  the  reversion  was  vested  in  the 
assignee. 

Where  a  right  of  action  is  by  the  Statute  of  Henry  viii.  given  to 
the  assignee  of  the  reversion,  it  would  seem  that  the  assignor  loses  his 
right  to  sue  upon  the  covenants  of  the  lease,  the  statute,  according 
to  legal  doctrine,  transferring  the  privity  of  contract  (1  Sm.  L.  C.  p.  74). 
The  right  to  sue  upon  covenants  which  do  not  run  with  the  reversion, 
or  upon  the  stipulations  of  a  parol  demise,  remains  to  him  (Stokes  v. 
Bussell,  1790,  3  T.  E.  678 ;  1  E.  E.  732  ;  Bickford  v.  Parson,  1848,  5  C.  B. 
920 ;  75  E.  E.  863).  On  the  other  hand,  the  liability  of  a  lessor  upon 
his  express  covenants  under  seal  continues  throughout  the  term,  and 
is  not  discharged  by  a  sale  of  the  premises  under  lease  (Stuart  v.  Joy, 
[1904]  1  K.  B.  362). 

Where  a  mortgagor  in  possession  made  a  lease  under  the  power 
given  by  the  Conveyancing  Act,  1881,  s.  18,  it  was  held  that  the  mort- 
gagee, after  giving  notice  to  the  tenant,  became  entitled  as  owner  of  the 
legal  reversion  to  enforce  the  covenants  and  conditions  of  the  lease 
(Municipal,  etc..  Society  v.  Smith,  1888,  22  Q.  B.  D.  70). 

The  position  of  a  lessor  who  mortgages  premises  already  under  lease 
is  peculiar,  by  reason  chiefly  of  the  provisions  of  the  Judicature  Act, 
1873,  s.  25,  (5)  already  considered  in  dealing  with  defences  to  claims  for 
rent.  They  are  fully  explained  in  Matthews  v.  Usher,  [1900]  2  Q.  B. 
535.  Whether  his  rights  are  further  extended  by  the  last  words  of 
sec.  10  of  the  Conveyancing  Act,  1881,  is  a  question  which  has  not  as 
yet  received  judicial  notice  ;  in  a  sense  he  is  "  entitled  to  the  income  of 
the  land  leased  "  so  long  as  the  mortgagee  does  not  interfere. 

It  has  recently  been  said  that  an  assignee  of  the  reversion  may, 
apart  from  the  doctrines  considered  above,  claim  against  the  original 
tenant  the  benefit  of  the  lessee's  covenants  as  "choses  in  action" 
assignable  under  the  Judicature  Act,  1873,  s.  25  (6),  but  this  must  still 
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be  regarded  as  an  open  question  {Manchester  Brewery  Co.  v.  Coombs, 
[1901]  2  Ch.  p.  619). 

Severance. — A  partial  assignment  by  the  owner  of  premises  under 
lease  is  called  a  severance  of  the  reversion.  This  is  of  two  kinds.  He 
may  grant  a  portion  only  of  his  estate  in  the  whole  premises,  or  he  may 
grant  his  whole  estate  in  a  portion  of  them.  These  are  technically 
described  as  grants  of  "  part  of  the  reversion,"  and  of  "  the  reversion  of 
part "  respectively.  Covenants,  if  apportionable,  run  with  the  reversion 
in  both  cases ;  but  conditions  were  at  law  enforceable  by  grantees  of  tlie 
former  and  not  of  the  latter  class ;  the  objection  being  that  a  condition 
could  not  be  apportioned  by  an  act  of  the  party.  This  has  to  a  consider- 
able extent  been  altered  by  statute.  By  the  22  &  23  Vict.  c.  35,  s.  3,  if 
the  rent  or  other  reservation  is  legally  apportioned  (which  means  either 
by  consent  or  by  a  jury),  the  assignee  of  each  part  of  the  reversion  shall 
have  the  benefit  of  any  condition  in  the  lease  for  re-entry  on  non-pay- 
ment of  the  original  rent  or  reservation,  in  like  manner  as  if  it  applied 
to  non-payment  of  the  portion  allotted  or  belonging  to  him. 

This  section,  it  will  be  seen,  applies  only  to  re-entry  for  non-payment 
of  rent,  but  the  Conveyancing  Act,  1881,  has  gone  much  further,  and 
provides  in  effect  that,  as  regards  all  leases  within  its  scope,  in  case  of 
severance  of  the  reversionary  estate,  all  conditions  which  would  have 
run  with  the  unsevered  estate  shall  be  apportioned  to  the  several 
parts  (s.  12)." 

Where  a  reversion  was  so  devised  that  it  became  vested  in  several 
persons  as  tenants  in  common,  it  was  held  that  one  of  such  persons 
could  sue  the  lessee  either  upon  a  covenant  running  with  the  land  or 
for  wrongful  acts  causing  injury  to  the  reversion,  without  joining  the 
other  tenants  in  common  as  co-plaintifis  {Roberts  v.  Holland,  [1893] 
1  Q.  B.  665). 

Attornment. — This  word  is  derived  from  the  French  atoumer,  and  as 
a  legal  term  signified  the  transfer  of  allegiance  or  duty  under  an  existing 
tenancy  to  the  grantee  of  the  lord.  Littleton  mentions  as  common 
forms  of  attornment,  to  say,  "  Sir,  I  attoni  to  you  by  force  of  the  said 
grant,"  or  "  I  become  your  tenant,"  or  to  deliver  to  the  grantee  a  penny,, 
halfpenny,  or  farthing  by  way  of  attornment.  The  necessity  for  this 
assent  of  the  tenant  to  a  transfer  of  the  reversion  was  limited  to  grants, 
and  did  not  extend  to  the  succession  of  an  heir  or  a  devisee.  So  long  as 
feudal  tenures  were  in  full  force,  it  was  obviously  unjust  that  a  tenant 
should  be  passed  on  from  one  lord  to  another  against  his  own  will  by 
the  voluntary  grant  of  the  lord.  Eventually,  by  the  Statute  of  Anne, 
to  which  reference  has  frequently  been  made  (4  Anne,  c.  16,  s.  9),  itwaa 
declared  that  all  grants  of  any  manors  or  rents,  or  of  the  reversion  or 
remainder  of  any  messuages  or  lands,  should  be  effectual  for  all  purposes, 
without  any  attornment  of  the  tenants  of  such  manors,  or  of  the  land 
out  of  which  such  rent  issues,  or  of  the  particular  tenants  upon  whose 
estates  the  reversion  or  remainder  is  expectant  or  depending. 

Practically,  in  recent  years  attornments  have  been  confined  to 
indentures  of  mortgage,  in  which  it  is  usual  to  provide  that  the  mort- 
gagor attorns,  at  a  rent  certain,  tenant  to  the  mortgagee  of  the  premises 
charged ;  the  object  being  by  the  creation  of  this  artificial  tenancy  to- 
secure  to  the  latter  the  right  to  distrain  for  what  is  in  fact  the  principal 
or  interest  of  the  mortgage  debt.     And  it  is  sometimes  required  froux 
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tenants  where  an  officer  is  appointed  under  a  statute  by  the  Court,  as  a 
receiver  under  the  Tithe  Act,  1891.  The  whole  subject  has  been  treated 
at  some  length  under  Attoknment. 

Execution. — The  modes  of  devolution  considered  hitherto  consist  in 
voluntary  acts  of  the  parties  themselves ;  those  now  to  be  discussed  are 
independent  of  or  contrary  to  their  will.  There  are  two  writs  of  execu- 
tion, fieri  facias  and  elegit,  by  which  the  interest  of  a  party  to  a  lease 
may  be  taken,  if  he  has  a  judgment  entered  against  him.  The  first  is 
only  available  against  leasehold  interests,  while  the  second  extends  to 
freeholds.  Under  the  first  the  debtor's  interest  in  the  lease  is  sold  by 
the  sheriff,  and  vests  in  the  purchaser ;  under  the  second,  it  vests  in  the 
execution  creditor,  who  becomes,  in  legal  language,  a  tenant  by  elegit, 
^nd  so  continues  until  the  judgment  debt  is  satisfied. 

Neither  seizure  nor  sale  under  a  fi.  fa.  divests  the  debtor  of  the  term, 
which  remains  in  him  until  the  sheriff  has  by  deed  assigned  it  to  the 
purchaser,  who  thereupon  stands  in  the  same  legal  position  as  an 
ordinary  assignee  of  a  term,  while  the  tenant  remains  liable  upon 
the  express  covenants  of  the  lease  in  the  same  way  as  if  he  had 
been  the  assignor.  The  sheriff  has  no  power  to  put  the  purchaser 
into  possession  against  the  will  of  the  tenant.  The  tenant's  interest 
in  the  term  may  be  sold  without  regard  to  an  agreement  for  its 
purchase  which  has  not  been  carried  into  effect.  But,  with  an  exception 
hereafter  noticed,  an  equitable  interest  cannot  be  taken,  and  can  only 
be  reached  by  the  appointment  of  a  receiver  by  the  Court. 

A  writ  of  elegit  is  the  appropriate  remedy  for  a  judgment  creditor  of 
■a  lessor,  as  it  extends  to  all  lands  of  which  the  latter  or  any  person  in 
trust  for  him  shall  have  been  seised  or  possessed  of  at  the  time  of  entering 
up  the  judgment,  or  at  any  time  afterwards,  or  over  which  he  shall  have 
any  disposing  power  for  his  own  benefit  (1  &  2  Vict.  c.  110,  s.  11).  It 
no  longer  extends  to  the  goods  of  the  debtor  as  formerly,  but  leasehold 
interests  are  not  exempted  from  its  operation  (Bankruptcy  Act,  1883, 
s.  146 ;  Richardson  v.  Webh,  1884,  1  Morr.  40). 

When  a  writ  of  elegit  is  executed  against  the  owner  of  premises 
under  lease,  his  legal  estate  is  vested  in  the  execution  creditor  by  virtue 
•of  the  return  of  the  sheriff  that  the  lands  in  question  have  been  extended 
by  him.  In  other  words,  he  becomes  an  assignee  of  the  reversion,  and 
is  bound  by  any  lease  made  before  the  lands  were  actually  delivered  in 
execution  (27  &  28  Vict.  c.  112,  s.  1).  He  is  not  put  into  actual  posses- 
sion by  the  sheriff,  but  after  such  return  may  recover  rent  which  has 
accrued  since  the  inquisition  either  by  action  or  distress  {Hatton  v. 
Haywood,  1874,  L.  E.  9  Ch.  229);  but  not  rent  which  became  due 
between  the  delivery  of  the  elegit  to  the  sheriff*  and  the  inquisition 
necessary  under  the  writ  {Sharp  v.  Key,  1841,  8  Mee.  &  W.  379; 
58  E.  E.  744).  And  he  is  entitled  to  determine  existing  tenancies  in 
any  way  in  which  they  could  have  been  lawfully  determined  by  the 
execution  debtor,  and,  if  necessary,  to  bring  ejectment  {Doe  v.  Wharton, 
1798,  8  T.  E.  2).  But  the  interest  of  a  tenant  by  elegit  is  determined 
when  he  has  received  the  amount  to  which,  upon  taking  accounts  in  the 
Court  out  of  which  execution  issued,  he  is  found  to  be  entitled  (1  &  2 
Vict.  c.  110,  s.  11).  These  will  be  taken  in  a  similar  way  to  that 
•adopted  in  the  case  of  a  mortgagee  in  possession  (see  Bull  v.  Faulkner, 
1847,  1  De  G.  &  Sm.  685;  63  E.l^.  1251 ;  75  E.  E.  247). 

Where  the  writ  is  executed  against  a  lessee,  the  precise  interest 


LANDLORD  AND  TENANT  703 

taken  in  contemplation  of  law  is  a  question  which  i*aises  a  good  deal  of 
difficulty.  In  effect  his  actual  interest  is  taken,  subject  to  a  sort  of 
executory  right  to  resume  it  upon  payment  of  what  is  found  to  be  due. 
The  judgment  creditor  is  not  a  surety  for  the  lessee,  nor  bound  to 
indemnify  him  in  respect  of  the  obligations  of  the  lease ;  although  an 
assignee  in  a  sense,  he  only  takes  the  tenant's  interest  for  a  limited 
purpose  and  time  {Johns  v.  Pink,  [1900]  1  Ch.  296). 

The  execution  of  a  writ  of  elegit  is  subject  to  various  statutory  rules 
as  to  registration  and  otherwise,  enacted  for  the  protection  of  subsequent 
purchasers  and  incumbrancers.  Important  changes  in  this  respect  have 
been  introduced  by  the  Land  Charges  Act,  1900;  these  have  already 
been  dealt  with  in  the  article  on  Execution.  A  creditor  to  whom  lands 
have  been  duly  delivered  in  execution  is  entitled  to  an  order  by  the 
Court  of  Chancery  for  the  sale  of  the  debtor's  interest  (Judgments  Act, 
1864,  8.  4 ;  and  see  In  re  Harrison  and  Botiomlcy,  [1899]  1  Ch.  465). 

If  the  debtor  has  merely  an  equitable  estate  in  lands,  it  cannot  be 
taken  under  an  elegit  unless  the  legal  estate  is  held  in  trust  for  him 
alone  {Doe  v.  Greenhill,  1821,  4  B.  &  A  684);  under  the  Statute  1  &  2 
Vict.  c.  110,  s.  11,  he  must  be  "seised  or  possessed."  So  where  a  lessee 
had  mortgaged  his  lease  but  remained  in  possession,  it  was  held  that  the 
proper  remedy  for  a  judgment  creditor  was  to  apply  to  the  Court  for 
the  appointment  of  a  receiver  of  the  rents  and  profits  of  the  lands,  on 
the  ground  that  elegit  was  not  available  against  one  who  had  merely  an 
equity  of  redemption  {Cadogan  v.  Li/ric  Theatre,  [1894]  3  Ch.  338).  In 
a  later  case  it  seems  to  have  been  thought  that  such  a  writ  might  be 
executed  against  a  lessee  who  had  mortgaged  his  interest  by  way  of 
sub-demise  {Johns  v.  Pink,  supra). 

Bankruptcy. — The  effects  of  the  bankruptcy  of  a  landlord  do  not 
require  special  consideration.  Upon  adjudication  his  property  passes 
to  the  official  receiver,  and  upon  the  appointment  of  a  trustee,  to  such 
trustee,  both  being  trustees  for  the  purposes  of  the  Act,  and  included  in 
the  term  as  here  used.  Inasmuch  as  this  is  at  law  an  assignment  of  the 
reversion,  it  detennines  a  tenancy  at  will  as  soon  as  it  is  known  to  the 
tenant  {Doe  v.  Thomas,  1851,  6  Ex.  Eep.  854;  86  II.  R  579). 

The  devolution  of  the  interest  of  a  lessee  upon  his  own  bankruptcy 
depends,  in  the  first  place,  upon  the  provisos  of  the  lease,  which 
frequently  provide  for  re-entry  or  determination  of  the  tenn  in  such 
an  event.  It  would  exceed  the  limits  of  this  article  to  enumerate  the 
various  forms  of  this  proviso  which  have  received  judicial  interpretation. 
It  is  sufficient  here  to  refer  to  three  modem  decisions.  Filing  a  petition 
for  a  receiving  order  under  the  Bankruptcy  Act,  1883,  46  &  47  Vict, 
c.  52,  has  been  held  equivalent  to  "  filing  a  petition  for  liquidation  "  in 
the  construction  of  a  forfeiture  clause  in  a  lease  made  before  the  passing 
of  that  Act  {Ex  parte  Gondii,  1884,  13  Q.  B.  D.  454).  On  the  other 
hand,  a  proviso  for  re-entry,  "  if  the  lessee,  his  executors,  administrators, 
or  assigns  shall  become  bankrupt,"  applies  only  to  the  person  for  the 
time  being  possessed  under  the  term;  so  that  the  bankruptcy  of  a 
lessee,  after  he  has  assigned  over,  does  not  entail  a  forfeiture,  at  anyrate 
if  the  assignment  has  been  approved  by  the  lessor  {Smith  v.  Gn-onow, 
[1891]  2  Q.  B.  394).  It  was  doubted  in  that  case  whether  the  annul- 
ment of  a  bankruptcy,  which  rendered  a  lease  voidable,  after  the  lessor 
had  elected  to  re-enter,  would  aflect  his  rights.  But  a  lessee  is  not 
"duly  adjudicated  bankrupt"  if  the  adjudication  was  in  fact  invalid 
{Doe  V.  Inglehj,  1846,  15  Mee.  &  W.  465 ;  71  R  R.  731).    The  effect 
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of  every  proviso  of  this  kind,  even  where  it  declares  that  a  lease  shall 
become  void,  or  that  the  term  shall  cease,  is  merely  to  render  it  voidable 
at  the  election  of  the  lessor,  who  may  waive  the  forfeiture  by  accepting 
rent  from  the  trustee.  And  by  the  Conveyancing  Act,  1892,  55  &  56 
Yict.  c.  13,  where  the  premises  let  do  not  come  within  the  description 
given  in  sec.  2  (3),  the  right  to  enforce  such  a  forfeiture  is  suspended  for 
a  year  from  the  date  of  the  bankruptcy,  during  which  the  lessee's  interest 
may  be  sold,  or  relief  in  a  proper  case  granted  under  the  Conveyancing 
Act,  1881,  s.  14.  These  statutes  are  more  fully  considered  hereafter 
under  Forfeiture. 

Assuming  that  the  tenant's  interest  in  the  tenements  survives  his 
bankruptcy,  it  passes  to  the  trustee  for  the  purposes  of  the  Bankruptcy 
Act  under  the  vesting  sections  (44  and  54).  These  sections  operate  to 
transfer  not  only  tenancies  (including  those  from  year  to  year),  but  an 
option  to  call  for  a  lease  {Buckland  v.  Papillon,  1866,  L.  E.  2  Ch,  67), 
or  a  mere  agreement  to  grant  one  at  a  future  time.  But  a  trustee  who 
claims  specific  performance  of  such  an  agreement  will  be  required  to 
enter  personally  into  the  same  covenants  as  by  the  agreement  would 
have  been  imposed  upon  the  bankrupt  {Powell  v.  Lloyd,  1828,  2  Y.  &  J. 
372 ;  31  E.  E.  598). 

The  trustee  has  no  election  to  refuse  or  accept  the  debtor's  leasehold 
interests,  his  only  remedy  being  by  disclaimer  or  re-assignment,  in  the 
absence  of  which  he  is  liable  from  the  date  of  his  appointment  for  rent 
and  breaches  of  covenant  in  the  same  way  as  an  ordinary  assignee, 
whether  or  not  he  has  actually  taken  possession  or  had  any  beneficial 
occupation  {Titterton  v.  Cooper,  1882,  9  Q.  B.  D.  473,  per  Cotton,  L.J.). 
It  has  more  recently  been  held  that  his  liability  for  the  first  rent  which 
falls  due  after  the  order  of  adjudication  ought  to  be  apportioned  from 
its  date,  a  decision  which  appears  to  involve  a  departure  from  the  rule 
which  had  previously  prevailed  as  to  the  liability  of  an  assignee  of  a 
term  {In  re  Wilson,  1893,  62  L.  J.  Q.  B.  628 ;  and  cp.  Rochester  {Bishop) 
V.  Le  Fanu,  [1906]  2  Ch.  513).  If  the  bankrupt  has  assigned  the  whole 
term — although  only  by  way  of  mortgage — before  the  commencement 
of  the  bankruptcy,  his  continuing  liability  to  the  landlord  upon  the 
covenants  of  the  lease  is  not  transferred  to  the  trustee,  between  whom 
and  the  latter  no  privity  of  estate  is  created;  the  equity  of  redemption, 
which  passes  to  the  trustee,  entails  no  burdens  unless  he  chooses  to 
exercise  it  {In  re  Gee,  1889,  24  Q.  B.  D.  64). 

He  is  entitled  to  get  rid  of  his  liability  by  assigning  over,  and  may 
disregard  stipulations  in  the  lease  against  alienation  even  when  they 
expressly  apply  to  an  assignee  by  operation  of  law  {In  re  Johnson,  1894, 
70  L.  T.  381);  and  a  proviso  for  re-entry  if  the  lessee,  his  executors, 
administrators,  or  assigns  should  alienate  without  the  lessor's  consent 
has  been  held  to  be  inoperative  to  prevent  assignees  in  bankruptcy 
from  assigning  the  lease  to  a  vendee  without  the  lessor's  consent  {Doe 
V.  Bevan,  1815,  3  M.  &  S.  353;  16  E.  E.  293).  The  ground  of  this 
decision  was  that  the  law  must  allow  the  assignee  to  divest  himself  of 
the  property,  and  convert  it  into  a  fund  for  the  creditors,  and  that  the 
sale  therefore  was  not  such  a  voluntary  assignment  as  was  prohibited 
by  the  covenant. 

The  trustee  may,  like  ordinary  assignees,  assign  to  a  "  man  of  straw," 
so  long  as  the  assignment  is  not  collusive  {Hopkinson  v.  Lovering,  1883, 
11  Q.  B.  D.  92). 

He   has  also  by  the  55th  section  of  the  Bankruptcy  Act,  1883 — 
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amended  by  the  Bankruptcy  Act,  1890,  s.  13 — the  right  to  disclaim 
onerous  property  of  the  bankrupt.  This  has  in  a  previous  volume  been 
discussed  at  length  under  Disclaimer,  aud  it  seems  unnecessary  to  add 
anything  to  what  has  there  been  said. 

Death. — The  interest  of  a  tenant  in  his  lease — whether  for  years  or 
from  year  to  year — passes  at  his  death  to  his  executors,  in  whom  it  vests 
immediately ;  in  case  of  intestacy  the  title  of  an  administrator  does  not 
exist  until  the  grant  of  letters  of  administration,  though,  in  the  absence 
of  revocation,  it  relates  back  to  the  death  of  the  intestate  for  some 
purposes,  which  at  present  are  not  very  clearly  defined  {In  the  Goods  of 
Pryse,  [1904]  P.  301,  where  the  headnote  is  perhaps  too  wide;  Ellis  v. 
Ellis,  [1905]  1  Ch.  613).  Such  vesting  is  not  precluded  by  a  specific 
bequest,  because  the  assent  of  the  executors  is  requisite  to  give  effect  to 
it.  Once  this  has  been  given  and  the  bequest  accepted,  the  legatee  or 
devisee  succeeds  to  the  legal  position  of  an  assignee,  with  the  rights  and 
obligations  incidental  thereto  {Hawkins  v.  Hawkins,  1880, 13  Ch.  D.  470). 
It  may  be  inferred  from  conduct  which  clearly  amounts  to  an  assent 
{Th(yrm  v.  Thome,  [1893]  3  Ch.  196). 

And  if  the  estate  of  the  lessor  is  less  than  freehold,  it  will  vest  in 
his  legal  personal  representatives  in  the  same  way;  an  observation 
which  now  applies  also  to  freeholds  under  the  Land  Transfer  Act,  1897. 

Even  where  it  is  freehold  they  are  entitled  to  recover  damages  for 
breaches  of  covenant  committed  during  the  lifetime  of  the  person  whom 
they  represent,  if  the  covenants  in  question  are  for  the  benefit  of  the 
personal  estate,  such,  for  instance,  as  those  for  rent  and  repairs  {Ricketts 
V.  Weaver,  1844,  12  Mee.  &  W.  718;  67  R.  R.  461). 

As  regards  the  liabilities  of  executors  or  administrators,  they  are  in 
their  representative  capacity  bound  to  answer  out  of  the  assets  which 
they  receive  for  breaches  of  covenant  committed  by  the  deceased  himself, 
and,  with  certain  qualifications,  for  those  which  occur  in  their  own  time. 
They  may  also  by  entry  upon  the  demised  premises,  or  some  equivalent 
act,  incur  personal  liability  under  the  lease.  This  question  has  already 
been  considered  in  discussing  the  remedies  of  a  landlord  against  the 
executors  of  a  tenant  for  rent ;  and  what  has  there  been  said  as  to  the 
distinction  between  actions  maintainable  against  executors  as  such,  and 
those  maintainable  against  them  as  assignees  of  the  term,  applies  for 
the  most  part  (see  infra)  equally  to  those  for  breaches  of  covenants 
other  than  that  for  rent.  Similarly  the  operation  of  Lord  St.  Leonards' 
Act,  22  &  23  Vict  c.  35,  protects  executors  and  administrators,  after 
they  have  assigned  to  a  purchaser  any  lease  or  agreement  for  a  lease 
granted  or  assigned  to  the  testator  or  intestate,  from  personal  liability  in 
respect  of  any  subsequent  claim  upon  any  of  the  covenants  or  agree- 
ments therein ;  and  when  all  such  liabilities  as  may  have  accrued  due 
and  have  been  claimed  up  to  the  time  of  such  assignment  have  been 
satisfied,  they  may  proceed  to  distribute  the  residuary  estate,  provided 
that,  if  the  lessee  had  agreed  to  lay  out  any  fixed  or  ascertained  sum  on 
the  premises  in  question,  a  sufficient  fund  has  been  set  apart  to  answer 
any  future  claim  (s.  27). 

There  are,  however,  as  the  law  now  stands,  important  points  of 
difference.  It  has  been  seen  that  the  personal  liability  for  rent  of  an 
executor  who  has  entered  upon  the  demised  premises  is  limited  to  their 
yearly  value,  but  this  doctrine  has  been  held  inapplicable  to  the  cove- 
nant to  repair  {Tremeere  v.  Morison,  1834, 1  Bing.  N.  C.  89 ;  41  R.  R.  566) ; 

VOL.  VIL  45 


706  LANDLORD  AND  TENANT 

and  an  offer  to  surrender  them  after  expending  all  the  profits  which 
they  yielded  has  been  considered  to  afford  no  defence  to  a  claim  upon 
such  a  covenant  (Sleap  v.  Neww.an,  1862,  12  C.  B.  N.  S.  116).  The 
latter  judgment,  however,  was  based  entirely  upon  the  ground  that  the 
matter  was  concluded  by  the  decision  in  Tremmre  v.  Morison,  as  to  the 
accuracy  of  which  Erie,  C.J.,  expressed  doubts,  and  it  is  possible  that 
if  the  question  should  in  future  be  reconsidered  in  the  Court  of  Appeal, 
the  distinction  established  by  these  two  cases  between  actions  for  rent 
and  for  repairs,  against  executors  who  have  entered,  may  be  overruled 
(see  Bendall  v.  Andrece,  1892,  61  L.  J.  Q.  B.  630,  per  A.  L.  Smith,  J.). 
The  right  of  a  person  to  whom  a  leasehold  house  subject  to  onerous 
covenants  has  been  bequeathed  for  life,  to  have  the  testator's  covenants 
for  rent  or  repairs  satisfied  out  of  his  assets  by  the  executors,  has  been 
the  subject  of  several  decisions.  After  some  diversity  of  opinion,  it 
appears  now  to  be  restricted  to  liabilities  incurred  during  the  testator's 
lifetime,  while  the  burden  of  those  incurred  subsequently  ought  to  be 
borne  by  him  who  has  the  benefit.  The  questions  involved  belong 
rather  to  the  law  of  testamentary  disposition  than  to  that  of  landlord 
and  tenant,  and  it  may  suffice  here  to  refer  to  a  late  decision  in  which 
previous  cases  are  discussed  (see  In  re  Gjers,  [1899]  2  Ch.  54). 

JlTider-lease. — The  cardinal  distinction  between  an  assignment  and  an 
under-lease  has  already  been  adverted  to  more  than  once.  By  an  under- 
lease less  than  the  whole  estate  of  the  lessee  is  parted  with,  and  it  is  not 
therefore  an  instance  of  devolution  in  the  strict  sense  of  the  term.  And 
inasmuch  as  the  sub-lessee  does  not  take  the  same  estate  as  was  granted 
to  the  lessee,  there  is  no  privity  of  estate  between  him  and  the  lessor, 
and  he  is  not  bound  at  law  by  the  covenants  of  the  original  lease  which 
run  with  the  land.  For  these  are  only  annexed  by  law  to  the  estate 
originally  granted.  And  the  same  principle  applies  to  the  benefit 
of  such  covenants  (South  of  England  Dairies,  Ltd.,  v.  Baker,  [1906] 
2  Ch.  631). 

The  term  "  assign "  has  a  definite  legal  meaning,  and  does  not,  as 
ordinarily  used  in  leases,  include  an  under-lessee  {Bryant  v.  Hancock, 
[1898]  1  Q.  B.  716 ;  [1899]  A.  C.  442 ;  Wilson  v.  Twamley,  [1904]  2  K.  B. 
99) ;  nor  is  he  an  assignee  within  the  meaning  of  the  Statute  32  Henry 
VIII.  c.  34,  s.  2  {South  of  England  Dairies,  Ltd.,  v.  Baker,  supra). 

But  in  addition  to  his  common-law  rights  of  distress  and  re-entry 
for   forfeiture  (as  to  the  latter  of   which,  see  Kelly  v.  Bogers,  [1892] 

1  Q.  B.  910),  the  landlord  has  various  remedies  of  equitable  origin 
against  a  sub-lessee.  He  can  enforce  against  him  all  the  covenants  or 
stipulations  of  a  restrictive  nature  in  the  original  lease  of  which  he 
had  actual  or  constructive  notice  {Hall  v.  Ewin,  1887,  37  Ch.  D.  74); 
and  there  is  constructive  notice  of  the  head-lease,  if  it  appears  on  the 
face  of  the  under-lease  that  the  grantor  himself  has  only  a  leasehold 
interest.  He  may  also  obtain  an  injunction  to  restrain  acts  of  voluntary 
waste.  As  regards  the  relations  of  lessee  and  under-tenant,  a  voluntary 
surrender  by  the  former  does  not  affect  the  rights  which  he  has  himself 
granted  to  the  latter  {Mellor  v.  Watkins,  1874,  L.  R  9  Q.  B.  400),  or 
entitle  the  superior  landlord  to  eject  him  {G.  W.  Bly.  Co.  v.  Smith,  1875, 

2  Ch.  235 ;  affirmed,  3  A.  C.  165);  and  an  under-lessee  cannot  eft'ectually 
surrender  to  the  landlord  unless  the  lessee  first  surrender  his  immediate 
reversion,  for  otherwise  there  is  no  privity.  An  undertaking  in  the 
sub-lease  by  the  under-tenant  to  perform  the  covenants  of  the  head- 
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lease  creates  no  privity  of  contract  with  the  superior  landlord,  but 
operates  as  a  contract  to  indemnify  his  immediate  lessor  {Hornby  v. 
Cardwell,  1881,  8  Q.  B.  D.  329).  His  equitable  rights  to  compel  an 
immediate  lessor,  who  had  purchased  the  freehold  after  the  date  of  the 
fiub-lease,  to  perform  the  covenants  of  the  head-lease  were  considered  in 
a  case  already  cited  {SaiUh  of  England  Dah-ies,  Ltd.,  v.  Baker,  supra). 
Covenants  by  a  sub-lessor  of  part  of  leasehold  property  to  perform  the 
■covenants  of  the  head-lease  in  respect  of  the  portion  retained  by  him, 
and  to  indemnify  the  sub-lessee,  have  been  held  to  be  collateral  and 
personal,  so  that  an  assignee  of  the  sub-lessor  was  not  bound  by  either 
covenant  {Dewar  v.  Goodman,  [1907]  1  K.  B.  612). 

A  notice  to  quit  which  is  effectual  against  the  lessee  determines  also 
any  sub-lease  which  he  may  have  made  {Pleasant  v.  Bensan,  1811, 
14  East,  234;  12  R.  R.  507). 

Dissolution  of  the  Tenancy. 

A  tenancy  may  determine  either  by  coming  to  an  end  in  its  natural 
■course,  or  by  being  brought  to  an  end  by  some  act  of,  or  arrangement 
between,  the  parties  before  that  time  has  arrived.  Where  a  tenancy  is 
made  to  endure  for  a  fixed  period  or  till  a  certain  event  happens,  and 
the  period  expires  or  the  event  occurs,  the  tenancy  of  course  comes  to 
an  end.  The  case  of  a  tenancy  determining  upon  the  happening  of  an 
«vent  is  an  instance  of  what  is  called  a  limitation,  that  is  to  say,  of  an 
•estate  so  confined  by  the  words  of  its  creation  that  it  cannot  endure  for 
any  longer  time  than  till  the  contingency  happens  upon  which  the  estate 
is  to  fail.  There  are  several  ways  in  which,  whilst  a  tenancy  is  running, 
it  may  be  brought  to  an  end  by  the  act  or  acts  of  the  parties.  The 
principal  ones  are  disclaimer  and  notice  to  quit  in  "  periodic  "  tenancies, 
and  surrender  and  forfeiture  in  tenancies  generally.  On  these  matters 
reference  should  be  made  to  special  articles  dealing  with  them  (see 
Disclaimer  ;  Notice  to  Quit  ;  Surrender)  ;  and,  upon  the  determination 
of  tenancies  in  yet  another  manner,  reference  should  be  made  to  the 
article  on  Limitations,  Statute  of.  It  is  proposed  in  this  place  to  deal 
only  with  the  subject  of  Forfeiture. 

Forfeiture  may  arise  in  one  of  two  principal  ways :  by  breach  of 
<;ovenant  or  by  breach  of  condition ;  but  apart  from  these,  which  depend 
upon  the  contract  between  the  parties,  it  may  also  arise  by  act  of  law 
by  the  tenant  setting  up  a  title  hostile  to  that  of  his  landlord  or  assist- 
ing another  person  to  do  so  by  delivering  up  to  him  possession  of  the 
premises  and  the  lease  with  the  intention  of  enabling  him,  not  to  hold 
under  the  lease,  but  to  set  up  such  a  title  (Doe  v.  Flynn,  1834,  1  C.  M. 
&  R.  138;  40  R.  R.  515).  But  a  mere  verbal  claim  to  be  owner  of  the 
premises  {Doe  v.  Wells,  1839,  10  Ad.  &  E.  427 ;  50  R.  R.  473),  or  pay- 
ment of  rent  reserved  by  a  lease  to  a  person  other  than  the  landlord 
{Doe  V.  Parker,  1820,  Gow,  180 ;  21  R.  R.  827),  or  a  claim  of  ownership 
under  a  contract  of  purchase  {Rees  v.  King,  1800,  For.  19)  will  not  entail 
a  forfeiture ;  as  for  this  result  to  ensue  the  act  must  be  of  an  unequi- 
vocal character  (Ackland  v.  LiUleij,  1839,  9  Ad.  &  E.  879 ;  48  R.  R.  729), 
and  have  for  its  necessary  effect  prejudice  to  the  position  of  the  land- 
lord. Apart  from  the  question  of  relief  which  is  now  given  to  a  tenant 
by  statute,  and  which  will  be  discussed  presently,  the  breach  of  a  con- 
dition gives  the  lessor  the  right  of  re-entry,  a  condition  being  a  stipula- 
tion for  the  cesser  of  a  term  upon  the  happening  of  a  prescribed  event ; 
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while  re-entry  for  the  breach  of  a  covenant  can  only  be  exercised  when 
a  right  is  expressly  reserved  to  that  effect  in  the  lease.  The  distinction^ 
therefore,  between  covenants  and  conditions  must  not  be  lost  sight  of. 
Where  the  word  "  condition  "  in  one  form  or  another  is  not  used,  it  is. 
necessary,  in  order  that  the  words  should  operate  as  a  condition,  that  it 
appear  clearly  that  it  was  intended  by  non-compliance  with  the  stipula- 
tion that  the  estate  created  by  the  lease  should  be  defeated  (Co.  Litt. 
203  h) ;  and  it  is  clear  that  a  condition  cannot  result  from  the  use  of 
words  of  mere  agreement  {Shaw  v.  Coffin,  1863,  14  C,  B.  N.  S.  372;. 
Crawley  v.  Price,  1875,  L.  R,  10  Q.  B.  302).  So  where  one  party  under- 
takes to  do  a  certain  thing  upon  the  doing  of  another  thing  by  the- 
other,  such  an  undertaking  is  jprimd  facie  not  a  condition  but  only  a. 
covenant  {Doe  v.  Phillips,  1824,  2  Bing.  13 ;  27  R.  R.  539). 

Subject  always  to  the  statutory  right  of  relief,  forfeiture  is  thus  seen 
to  arise,  either  by  breach  of  a  condition  or  by  breach  of  a  covenant 
which  is  covered  by  the  general  right  of  re-entry  reserved  to  the  lessor 
in  the  lease.  In  order  to  decide  whether  the  right  of  re-entry  does  or 
does  not  apply  to  the  particular  covenant,  breach  of  which  is  complained 
of  by  the  lessor,  the  proviso  of  re-entry  will  be  construed  with  strict- 
ness, as  the  rule  always  has  been  that  the  lessee  is  not  to  be  divested 
of  his  interest  or  estate  till  conclusive  proof  of  the  forfeiture  be  given 
(see  Toleman  v.  Portbury,  1870,  L.  R.  5  Q.  B.  288).  Where,  for  example,, 
the  right  of  re-entry  may  be  exercised  on  the  commission  of  some  act  by 
the  lessee  in  breach  of  his  obligations,  it  has  been  held  not  to  apply  to  a 
covenant  which,  like  the  covenant  to  repair,  is  broken  by  an  act  not  of 
commission  but  of  omission  {Doe  v.  Stevens,  1832,  3  Barn.  &  Adol.  299 ; 
37  R.  R.  429).  And  where  the  proviso  is  made  to  apply  in  the  event  of 
neglect  to  "  perform  "  covenants,  the  opinion  has  often  been  expressed 
that  it  does  not  extend  to  those  of  a  negative  character,  e.g.  not  to  carry 
on  trade,  on  the  ground  that  such  covenants  are  incapable  of  being 
"  performed"  {West  v.  Dohh,  1870,  L.  R.  5  Q.  B.  460 ;  Hijde  v.  Warden^ 
1877,  3  Ex.  D.  72;  Evans  v.  Davis,  1878,  10  Ch.  D.  747).  This  view, 
however,  has  in  a  recent  case  been  disapproved  of  by  the  Court  of 
Appeal,  and  it  must  now  be  taken  as  established  that  not  only  positive 
but  also  negative  obligations  are  included  within  the  scope  of  such  a 
proviso — unless  the  intention  be  displaced  by  special  circumstances. 
{Doe  V.  Marchetti,  1831,  1  Barn.  &  Adol.  715 ;  35  R.  R.  420)— on  the 
ground  that  one  can  properly  perform  the  obligation  to  abstain  from 
doing  something  by  not  doing  it  {Harman  v.  Ainslie,  [1904]  1  K.  B.  698). 
Of  course,  if  in  addition  to  or  in  substitution  for  the  word  "  perform " 
the  words  "  keep  "  or  "  observe "  or  either  of  them  be  met  with  in  the 
proviso,  the  difficulty  does  not  arise  {Croft  v.  Lumley,  1858,  6  H.  L.  C. 
672;  lOE.  R.  1459). 

The  effect  of  re-entry  on  the  part  of  the  lessor  is  to  revest  in  him 
the  same  estate  as  was  vested  in  him  at  the  time  of  granting  the  lease 
(Co.  Litt.  202a);  and  consequently,  upon  exercise  of  the  right,  the 
estate  of  any  person  holding  under  the  tenant,  e.g.  a  sub-tenant,  comes 
to  an  end  with  the  tenancy  itself  {Great  Western  Ely.  Co.  v.  Smith,  1876, 
2  Ch.  D.  235).  But  if  the  lessee  by  neglecting  to  fulfil  his  obligations 
has  already  incurred  a  liability  in  respect  of  them,  such  liability  is  not 
determined ;  nor  does  it  make  any  difference  that  it  be  expressly  stipu- 
lated that  upon  the  exercise  of  the  right  to  re-enter  the  lessor's  estate 
should  revest  as  if  the  lease  had  never  been  made  {Hartshorne  v.  Watson, 
1838,  4  Bing.  N.  C.  178 ;  44  R.  R.  693).     It  may  be  added  that  where 
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a  tenant  holds  over  after  the  expiration  of  his  term  and  pays  rent  to  the 
lessor,  any  proviso  of  re-entiy  in  the  lease  will  apply  to  the  yearly 
tenancy  which  results  from  the  above  circumstances  {Thomas  v.  Packer, 
1857,  1  H.  &  N.  669).     And  where  in  the  same  way  a  yearly  tenancy 
is  implied  from  entry  and  payment  of  rent  under  a  void  lease,  in  those 
cases  where  specific  performance  for  some  reason  would  be  withheld,  a 
proviso  of  re-entry  will  also  apply  {Doe  v.  Amcy,  1840, 12  Ad.  &  E.  476). 
By  common  law  no  person  other  than  he  who  had  granted  the  lease 
himself  (or  his  heirs)  could  enforce  a  proviso  for  re-entry  for  breach  of 
condition  or  covenant  (Littleton,  s.  374) ;  but,  so  far  as  regards  cove- 
nants and  conditions  which  run  with  the  land  (see  Covenants  in  Leases), 
this  has  now  been  altered  by  statute  (32  Hen.  viii.  c.  34),  and  in  such 
cases  all  grantees  of  the  reversion  may  enforce  the  proviso.     Nor  is  it 
necessary  that  notice  of  the  assignment  of  the  reversion  to  them  be 
given  to  the  tenant  {Scaltock  v.  Harston,  1875,  1  C.  P.  D.  106),  except  in 
the  case  where  the  proviso  for  re-entry  relates  to  the  obligation  to  pay 
rent  (4  Anne,  c.  16,  s.  10),     It  is  also  provided  by  the  Act  to  amend  the 
Law  of  Real  Property  (8  &  9  Vict.  c.  106,  s.  6)  that  a  right  of  entry, 
whether  immediate  or  future,  and  whether  vested  or  contingent,  in  or 
upon  any  tenements  or  hereditaments  of  any  tenure,  may  be  disposed  of 
by  deed ;  but  this  has  been  held  not  to  apply  to  a  right  of  re-entry  in  a 
lease,  so  tliat  such  right  cannot  in  itself  be  granted  or  assigned  {Hunt  v. 
Bishop,  1853,  8  Ex.  liep.  675;  91  R.  R.  698;  Hunt  v.  Remnant,  1854, 
9  Ex.  Rep.  635).     Moreover,  with  one  exception,  the  only  person  entitled 
to  enforce  the  benefit  of  a  proviso  is  the  owner  for  the  time  being  of  the 
reversion  {Doe  v.  Edwards,  1834,  5  Barn.  «&  Adol.  1065).     A  mortgagor, 
for  instance,  not  being  the  owner  of  the  legal  reversion,  cannot  do  so, 
notwithstanding  the  provision  contained  in  the  Judicature  Act,  36  &  37 
Vict.  c.  66,  s.  25  (5),  giving  him  the  right  to  sue  for  possession  where  no 
notice  of  an  intention  to  take  possession  has  been  given  by  the  mort- 
gagee {Matthews  v.  Usher,  [1900]  2  Q.  B.  535).     The  exception  referred 
to  is  in  the  case  where  the  lessor  upon  assigning  his  reversion  or,  what 
comes  to  the  same  thing,  demising  for  the  whole  term,  expressly  reserves 
to  himself  the  right  as  against  the  assignee  or  lessee  to  the  benefit  of  the 
proviso  {Doe,  v.  Bateman,  1818,  2  Barn.  &  Aid.  168 ;  20  K  K  399).    But 
it  is  well  established  that  it  is  only  the  lessor  or  his  successor  in  interest 
who  can  enforce  the  benefit  of  a  proviso,  and  that  in  no  case  can  the 
lessee  do  so.     Nor  does  it  make  any  difference  that  upon  the  breach  of 
the  obligation  which  may  be  in  question  it  be  expressly  stipulated  that 
a  lease  is  to  become  void,  or  that  the  term  is  to  cease ;  for  expressions 
of  this  sort  are  simply  equivalent  to  a  proviso  that  it  shall  be  lawful  for 
the  lessor  to  re-enter,  seeing  that  it  is  the  object  of  the  clause  of  re-entry 
to  give  an  option  to  the  lessor  as  to  whether  he  will  determine  the 
tenancy  or  not  {Rede  v.  Farr,  1817,  6  M.  &  S.  121 ;  18  R.  R.  329 ;  Reid 
v.  Pars(ms,  1817,  2  Chit.  247 ;  Doe  v.  Bancks,  1821,  4  Barn.  &  Aid.  401 ; 
23  R.  R.  318  ;  Arnshy  v.  Woodward,  1827,  6  Barn.  &  Cress.  519  ;  Roberts 
V.  Davey,  1833,  4  Barn.  &  Adol.  664 ;  38  R.  R.  348 ;  Bmcscr  v.  Colby, 
1841,  1  Hare,  109  ;  66  E.  R.  969 ;  90  R.  R.  879).    Whether  the  proviso 
make  the  lease  void  altogether  or  whether  it  reserve  to  the  lessor  merely 
a  right  of  re-entry,  if  the  lessor  wish  to  take  advantage  of  the  proviso 
he  must  do  some  unequivocal  act  of  which  the  lessee  has  notice  {Jones 
V.  Carter,  1846,  15  Mee.  &  W.  718;  71  R.  R.  800),  and  actual  entry 
seems  in  neither  case  to  be  now  necessary  {Ware  v.  Booth,  1894,  10 
T.  L.  R.  446 ;  Serjeant  v.  Nash,  [1903]  2  K.  B.  304). 
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A  few  words  may  be  added  here  on  the  subject  of  the  application  of 
the  proviso  of  re-entry  to  the  case,  not  of  breach  of  covenant  or  con- 
dition, but  of  proceedings  in  bankruptcy  or  execution  being  brought 
against  the  tenant.  A  proviso  of  this  sort  is  not  at  all  uncommon,  and 
its  existence,  as  will  be  seen  presently,  is  recognised  by  the  Conveyancing 
Act,  1892,  55  &  56  Vict.  c.  13.  (See  also  Roe  v.  Galliers,  1787,  2  T.  K. 
133 ;  1  E.  K.  445 ;  B.  v.  Topping,  1825,  McCle.  &  Yo.  544 ;  29  E.  E.  839 ; 
Doe  v.  David,  1834,  1  C.  M.  &  E.  405 ;  40  E.  E.  619 ;  Dyke  v.  Taylor, 
1861,  3  De  G.,  F.  &  J.  467;  45  E.  E.  959;  Smith  v.  Gronow,  [1891] 
2  Q.  B.  394;  In  re  Biggs,  [1901]  2  K.  B.  16.)  It  has  already  been 
mentioned  that  where  a  clause  provided  for  re-entry  on  the  lessee 
committing  an  act  of  bankruptcy  upon  which  he  should  be  duly  found 
bankrupt  and  the  adjudication  proved  to  be  invalid,  it  was  held  that  the 
right  of  re-entry  had  not  accrued  {Doe  v.  Ingleby,  1846,  15  Mee.  &  W. 
465 ;  71  E.  E.  731),  though  a  clause  expressed  to  take  eflect  on  the 
lessee  filing  a  petition  in  liquidation  applies  in  the  case  where  he  presents 
a  petition  in  bankruptcy  {Ex  'parte  Gould,  1884,  13  Q.  B.  D.  454).  In 
the  case  of  a  lease  to  a  company  the  proviso  for  re-entry  frequently 
extends  to  the  case  of  a  winding-up  (see,  on  the  construction  of  such 
a  proviso.  Horsey  Estate  v.  Steiger,  [1899]  2  Q.  B.  79 ;  Ewart  v.  Fryer, 
[1901]  1  Ch.  499 ;  affirmed  [1902]  A.  C.  187). 

The  most  important  case  of  the  exercise  of  the  lessor's  right  of 
re-entry  upon  breach  or  non-fulfilment  of  a  tenant's  obligations  is  of 
course  in  the  case  of  rent;  and  every  properly  drawn  lease  or  agreement 
should  contain  a  clause  reserving  liberty  to  the  landlord  in  the  event  of 
non-payment  to  re-enter  upon  the  expiration  of  a  specified  number  of 
days  (usually  twenty-one)  after  the  days  appointed  for  payment.  The 
lease  or  agreement  should  also  expressly  stipulate  that  the  right  of 
re-entry  may  be  exercisable  without  the  necessity  of  a  demand  for  the 
rent  {Goodright  v.   Cator,   1780,  2  Doug.  477;    Doe  v.  Masters,   1824, 

2  Barn.  &  Cress.  490 ;  26  E.  E.  422),  as  otherwise  the  lessor,  in  order 
to  exercise  it,  must  either  comply  with  all  the  technical  requirements  of 
the  common  law,  or  at  all  events  with  those  prescribed  by  the  Common 
Law  Procedure  Act.  The  requirements  of  the  common  law  in  respect 
of  demands  must  be  strictly  observed  for  the  benefit  of  the  forfeiture  to 
attach,  and  they  are  the  following  (see  notes  to  Duppa  v.  Mayo,  1668, 
1  Wms.  Saun.,  at  p.  434) : — {a)  A  demand  of  rent  must  be  made  by  the 
landlord  or  by  an  agent  duly  authorised  in  that  behalf,  {b)  It  must  be 
made  on  the  exact  day  when  the  rent  is  payable  to  save  the  forfeiture, 
and  at  such  hour  before  sunset  as  will  afford  sufficient  time  (as  it  is 
said)  for  the  money  which  is  due  to  be  counted  if  the  tenant  should  pay 
it,  the  person  making  the  demand  remaining  on  the  land  until  sunset  in 
order  constructively  to  continue  it  until  that  hour  {Doe  v.  Paul,  1829, 

3  Car.  &  P.  613 ;  33  E.  E.  708 ;  Acocks  v.  Phillips,  1860,  5  H.  &  N.  183). 
(c)  It  must  be  made  at  the  place  specified  in  the  lease  for  payment  or, 
in  the  absence  of  any  provision  to  that  effect,  at  the  most  notorious 
place  on  the  land,  such  as  the  front  door  of  a  house.  It  must  apparently 
be  made  though  there  be  no  one  on  the  premises  on  whom  to  make  it 
(Co.  Litt.  201  &),  but  if  there  be  a  sub-tenant  the  demand  will  be 
sufficient  if  addressed  to  him  {Doe  v.  Brydges,  1822,  2  Dow.  &  Ey.  29 ; 
25  E.  E,  552).  {d)  It  must  be  of  the  exact  sum  due,  and  specify  the 
rent  to  which  it  relates ;  and  should  there  be  more  than  one  instalment 
in  arrear,  it  will  be  invalid  if  it  relate  to  any  other  than  the  last  {Doe 
V.  Paul,  supra).     But  where  a  lease  itself  provides  for  a  demand  being 
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made,  it  would  appear  that  none  of  the  above  ceremonies  need  be 
observed,  an  ordinary  demand  being  sufficient ;  though,  if  the  proviso 
stipulate  for  re-entry  within  a  certain  number  of  days  after  the  rent 
becomes  due  "  being  demanded,"  the  demand  cannot  be  made  before 
the  last  of  such  days  has  expired  {Phillips  v.  Bridge,  1873,  L.  K. 
9  C.  P.  48). 

As  regards  the  Common  Law  Procedure  Act,  15  &  16  Vict.  c.  76,  its 
object  was  to  enable  the  landlord  to  dispense  with  the  necessity  of  a 
demand;  but,  as  will  be  presently  seen,  compliance  with  its  require- 
ments is  not  always  possible.  The  enactment  (as  qualified  by  the 
Statute  Law  Revision  Act,  1892)  is  in  the  following  terms: — "In  all 
cases  between  landlord  and  tenant,  as  often  as  it  shall  happen  that  one 
half-year's  rent  shall  be  in  arrear,  and  the  landlord  or  lessor  to  whom 
the  same  is  due  hath  right  by  law  to  re-enter  for  the  non-payment 
thereof,  such  landlord  or  lessor  shall  and  may,  without  any  formal 
demand  or  re-entry,  serve  a  writ  in  ejectment  for  the  recovery  of  the 
demised  premises,  which  service  shall  stand  in  the  place  and  stead  of  a 
demand  and  re-entry ;  and  in  case  of  judgment  against  the  defendant 
for  non-appearance,  if  it  shall  be  made  to  appear  to  the  Court  where  the 
said  action  is  depending,  by  affidavit,  or  be  proved  upon  the  trial  in  case 
the  defendant  appears,  that  a  half-year's  rent  was  due  before  the  said 
writ  was  served,  and  that  no  sufficient  distress  was  to  be  found  on  the 
demised  premises  countervailing  the  arrears  then  due,  and  that  the  lessor 
had  power  to  re-enter,  then  and  in  every  such  case  the  lessor  shall 
recover  judgment  and  execution  in  the  same  manner  as  if  the  rent  in 
arrear  had  been  legally  demanded  and  a  re-entry  made"  (s.  210).  The 
mere  fact  that  the  clause  of  re-entry  in  itself  expressly  requires  a 
demand  does  not  prevent  the  statute  from  applying;  with  the  result 
that,  if  the  conditions  it  prescribes  are  fulfilled,  the  demand,  though 
expressly  stipulated  for,  may  be  dispensed  with  {Doe  v.  Alexander,  1814, 
2  M.  &  S.  525  ;  15  R  R  338 ;  Doe  v.  Wilson,  1822,  5  Bam.  &  Aid.  363 ; 
24  R  R  423).  The  enactment  applies,  as  has  been  seen,  "  between 
landlord  and  tenant ; "  but  the  word  "  tenant "  includes  an  assignee  by 
mortgage  (see  Hare  v.  Elms,  [1893]  1  Q.  B.  604)  as  well  as  an  under-lessee 
{Doe  V.  Byron,  1845, 1  C.  B.  623).  In  the  next  place,  the  statute  requires 
that,  at  the  time  of  service  of  the  writ,  at  least  a  half-year's  rent  must 
be  in  arrear ;  and  where  the  distress  which  the  statute  requires  to  be 
made  produces  a  sum  sufficient  to  bring  the  amount  of  rent  due  under 
the  amount  of  a  half-year's  rent,  the  right  of  re-entry  given  by  the 
statute  is  at  an  end,  because  the  requirements  of  the  Act  are  no  longer 
fulfilled  {Cote^^oHh  v.  Spokes,  1861,  10  C.  B.  N.  S.  103). 

Moreover,  the  results  of  the  distress  must  be  insufficient  to  counter- 
vail the  arrears  then  due:  a  provision  which  has  been  construed  to 
mean,  in  the  case  where  more  than  a  half-year's  rent  is  due,  the  whole  of 
the  arrears  then  due  {Cross  v.  Jm-dan,  1853, 8  Ex.  Rep.  149 ;  91  R.  R  402). 
It  would  seem  that,  even  though  it  be  obvious  that  the  distress  would  be 
altogether  insufficient  to  satisfy  the  arrears,  it  is  still  necessary  to  make 
it  {Thomas  v.  Lulham,  [1895]  2  Q.  B.  400).  But  the  statute  does  not 
provide  any  limit  of  time  for  making  the  distress,  so  that  it  may 
apparently  be  made  at  any  moment  down  to  the  time  of  service  of  the 
writ.  It  has  been  decided  that  all  the  premises  conveyed  by  the  lease 
must  be  subjected  to  a  strict  search,  to  see  whether  a  sufficient  distress 
within  the  terms  of  the  statute  can  be  found  {Bees  v.  Kinff,  1800,  For.  19 ; 
and  see  Wheeler  v.  Stevenson,  1860,  6  H.  &  N.  155).    But  where  goods  on 
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the  premises  are  concealed  or  locked  up  in  such  a  manner  that  a  dis- 
trainor, using  reasonable  diligence,  would  not  be  able  to  find  them,  they 
are  not  to  be  "  found  "  within  the  meaning  of  the  Act  {Doe  v.  Dyson, 
1827,  Moo.  &  M.  77 ;  31  R  R  715 ;  Doe  v.  Franks,  1847,  2  Car.  &  Kir. 
678 ;  80  R  R  865 ;  Havmwnd  v.  Mather,  1862,  3  F.  &  F.  151).  Lastly, 
the  statute  requires  that  the  lessor  should  have  a  right  by  law  to  re-enter 
for  non-payment  of  the  rent ;  i.e.  an  absolute  right  entitling  him  to  avoid 
the  lease,  as  distinguished  from  a  mere  right  to  re-enter  and  hold  the 
premises  until  the  rent  is  paid  {Doe  v.  Bowditch,  1846,  8  Q.  B.  973 ; 
70  R.  R  707).  And  such  right  must  be  vested  in  the  lessor  at  the 
moment  of  service  of  the  writ  in  ejectment  {Doe  v.  Roe,  1849,  7  C.  B. 
134;  78  R  R  609). 

The  question  of  relief  irom  forfeiture  is  now  almost  wholly  regulated 
by  the  provisions  of  the  Conveyancing  Acts,  1881  and  1892 ;  but  before 
those  Acts  were  passed,  power  had  been  given  by  statute  to  Courts  of 
common  law  to  grant  relief  from  forfeiture  for  non-payment  of  rent. 
This  power  is  left  untouched  by  the  Conveyancing  Acts :  the  relief  given 
by  which  statutes,  it  is  specially  provided,  is  not  to  affect  the  law  relating 
to  re-entry  or  forfeiture  in  case  of  non-payment  of  rent.  This  matter 
will  accordingly  be  dealt  with  separately  at  a  later  stage.  Courts  of 
equity,  moreover,  had  statutory  power  to  relieve  in  the  case  of  forfeiture 
by  reason  of  breach  of  the  obligation  to  insure.  Also,  under  certain 
special  circumstances,  such  as  fraud,  mistake,  or  accident,  calling  for 
their  interposition,  they  had  an  inherent  jurisdiction  to  grant  relief 
(see  as  to  this  jurisdiction,  Barrow  v.  Isaacs,  [1891]  1  Q.  B.  417 ; 
Eastern  Telegraph  Co.  v.  Dent,  [1899]  1  Q.  B.  835).  The  statutes  giving 
power  to  relieve  in  the  case  of  non-insurance  are  now  repealed,  being 
replaced  by  the  provisions  of  wider  scope  in  the  Conveyancing  Acts, 
which  it  becomes  necessary  to  consider. 

By  44  &  45  Vict.  c.  41  it  is  provided  (s.  14)  that  "  a  right  of  re-entry 
or  forfeiture  under  any  proviso  or  stipulation  in  a  lease  for  a  breach  of 
any  covenant  or  condition  in  the  lease  shall  not  be  enforceable  by  action 
or  otherwise  unless  and  until  the  lessor  serves  on  the  lessee  a  notice 
specifying  the  particular  breach  complained  of,  and,  if  the  breach  is 
capable  of  remedy,  requiring  the  lessee  to  remedy  the  breach,  and,  in 
any  case,  requiring  the  lessee  to  make  compensation  in  money  for  the 
breach,  and  the  lessee  fails  within  a  reasonable  time  thereafter  to 
remedy  the  breach,  if  it  is  capable  of  remedy,  and  to  make  reasonable 
compensation  in  money  to  the  satisfaction  of  the  lessor  for  the  breach  " 
(subs.  1).  The  words  "  or  otherwise,"  as  it  would  appear,  are  added  in 
order  to  meet  the  case  where  the  lessor  is  seeking  to  re-enter  by  taking 
possession,  as  in  certain  cases  he  is  entitled  to  do,  in  a  summary 
manner  {In  re  Biggs,  [1901]  2  K.  B.  16). 

The  notice,  which  is  required  by  the  Act  to  be  in  writing  (s.  67, 
subs.  1),  must  be  sufficiently  specific  for  the  tenant  to  be  able  to  gather 
with  reasonable  clearness  what  it  is  that  he  is  called  upon  to  do,  so  that 
no  action  of  forfeiture  should  be  brought  against  him  before  he  is  given 
a  fair  opportunity  of  remedying  the  breach,  where  it  is  capable  of  remedy. 
The  principal  authorities  to  be  consulted  as  to  the  form  of  the  notice 
are  the  following:— i^/ei!c//er  v.  Nokes,  [1897]  1  Ch.  271;  In  re  Serle, 
[1898]  1  Ch.  652  ;  Horsey  Estate  v.  Steiger,  [1899]  2  Q.  B.  79  ;  Fannell  v. 
City  of  London  Brewery  Co.,  [1900]  1  Ch.  496;  Jacob  v.  Dcmn,  [1900] 
2  Ch.  156.    But  where  the  lessor  does  not  require  compensation  from  the 
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lessee,  it  is  not  necessary — at  all  events  where  the  breach  is  one  which 
can  be  remedied — that  it  should  be  demanded  by  the  notice,  even 
though,  as  has  just  been  seen,  the  section  provides  that  the  lessee  must 
be  required  "  in  any  case  "  to  make  compensation  for  breach  of  his  obliga- 
tion {Lock  V.  Pearce,  [1893]  2  Ch.  271).  The  service  of  the  notice  will  be 
sufficient  if  it  be  left  at  the  last  known  place  of  abode  or  business  in  the 
United  Kingdom  of  the  lessee,  or  if  it  be  affixed  or  left  for  him  on  the 
land  or  any  house  or  building  comprised  in  the  lease,  or  if  it  be  sent  by 
post  in  a  registered  letter  addressed  to  him  at  his  place  of  abode  or 
business,  such  letter  not  being  returned  through  the  Post  Office  unde- 
livered (s.  67,  subss.  3,  4).  It  was  decided  under  the  Act  of  1881  that 
neither  a  sum  paid  by  the  lessor  to  his  solicitor  for  preparing  the  notice, 
nor  a  sum  paid  by  him  to  his  surveyor  for  a  survey  of  the  dilapida- 
tions, could  be  claimed  as  part  of  the  reasonable  compensation  in  money 
to  the  satisfaction  of  the  lessor  provided  for  by  the  Act,  these  expenses 
arising  not  immediately  from  the  breach  of  covenant  by  the  lessee,  but 
from  the  fetter  imposed  by  the  wisdom  of  the  legislature  on  the  enforce- 
ment of  the  cause  of  action  arising  from  that  breach  {Skinners  Company 
V.  Knight,  [1891]  2  Q.  B.  542,;?cr  Fry,  LJ.).  This  case  is  also  an  authority 
for  saying  that  the  obligation  of  the  lessee  under  the  statute  to  make 
compensation,  though  expressed  in  very  wide  terms,  does  not  apply  where 
there  is  nothing  for  which  compensation  can  be  made,  the  provision 
not  being  one  absolute  in  character.  But,  so  far  as  the  fees  of  the 
solicitor  and  surveyor  are  concerned,  the  amending  Act  of  1892, 55  &  56 
Vict.  c.  13,  now  provides  in  terms  that  the  lessor  shall  be  entitled  to 
recover,  in  addition  to  damages,  if  any,  all  reasonable  costs  properly 
incurred  by  him  in  their  employment,  if  such  employment  be  in  reference 
to  any  breach  giving  rise  to  a  forfeiture  from  which  the  lessor  is  relieved 
under  the  provisions  of  the  Conveyancing  Acts  (s.  2).  With  reference  to 
this  last  provision,  it  has  been  decided  that  it  only  applies  where  the 
lessee  is  actually  relieved  by  the  Court  in  the  manner  to  be  presently 
mentioned  (under  subs.  2  of  sec.  14  of  the  Act  of  1881),  and  not  to  the 
case  where,  by  complying  with  the  notice  under  subs.  1,  he  prevents  the 
right  of  forfeiture  from  becoming  enforceable  (iViW  \.  Nineteenth  Century 
Building  Society,  [1894]  2  Q.  B.  226). 

The  special  provision  as  to  relief  contained  in  subs.  2  of  sec.  14  of  the 
Conveyancing  Act,  1881,  is  as  follows: — "Where  a  lessor  is  proceeding 
by  action  or  otherwise  to  enforce  such  a  right  of  re-entry  or  forfeiture, 
the  lessee  may,  on  the  lessor's  action,  if  any,  or  in  any  action  brought  by 
himself,  apply  to  the  Court  for  relief ;  and  the  Court  may  grant  or  refuse 
relief  as  the  Court,  having  regard  tp  the  proceedings  and  conduct  of  the 
parties  under  the  foregoing  provisions  of  this  section,  and  to  all  the 
other  circumstances,  thinks  fit,  and,  in  case  of  relief,  may  grant  it  on 
such  terms,  if  any,  as  to  costs,  expenses,  damages,  compensation,  penalty, 
or  otherwise,  including  the  granting  of  an  injunction  to  restrain  any  like 
breach  in  the  future,  as  the  Court  in  the  circumstances  of  each  case 
thinks  fit." 

Two  ways  are  here  indicated  in  which  the  lessee  can  obtain  relief. 
First,  an  independent  application,  which,  if  made,  should  be  made  to  the 
Chancery  Division  (see  sec.  69),  or  an  application  "  in  the  lessor's  action," 
which  will  be  made  in  the  Division,  usually  the  King's  Bench,  where 
the  action  to  enforce  the  forfeiture  is  brought.  In  the  former  case  the 
application,  it  seems  clear,  cannot  be  entertained  by  a  County  Court, 
although  no  doubt  the  provisions  of  sec.  14,  subs.  1,  imposing  a  fetter  on 
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the  right  of  lessors  to  enforce  forfeiture  till  compliance  with  its  require- 
ments has  been  made,  will  apply  to  those  Courts ;  but  where  the  lessor 
is  proceeding  in  ejectment  in  the  County  Court,  it  seems  probable  that 
the  lessee  has  a  right  to  apply  to  that  Court  for  relief,  as  being  an  appli- 
cation "  in  the  lessor's  action  "  within  the  meaning  of  the  provision  now 
dealt  with  (see  Judicature  Act,  1873,  s.  89).  The  application  for  relief, 
if  not  made  in  the  lessor's  action,  must  be  made  by  writ  of  summons  in 
the  ordinary  manner,  and  not  by  originating  summons  {Lock  v.  Fearce, 
[1893]  2  Ch.  271).  If  made  in  the  lessor's  action,  in  the  King's  Bench 
Division,  it  should  be  made  by  summons  {Burt  v.  Gray,  [1891]  2  Q.  B. 
98).  It  may  be  apparently  made  at  any  time  until  actual  re-entry  by 
the  landlord  has  taken  place  {Rogers  v.  Rice,  [1892]  2  Ch.  170),  and  even 
then  the  right  to  relief  is  not  lost  if  proceedings  to  obtain  it  should  have 
been  initiated  before  that  time  {Lock  v.  Fearce,  supra).  Where  an  action 
of  ejectment  is  brought  against  the  tenant  the  relief  will  not  be  refused 
on  the  mere  ground  that  it  may  not  have  been  claimed  by  pleading 
{Mitchison  v.  I'homson,  1883,  C.  &  E.  72) ;  whilst,  on  the  other  hand,  the 
relief  may  be  refused  where  the  circumstances  of  the  case  seem  to  require 
it,  even  though  the  landlord  may  not  have  complied  with  the  require- 
ments of  subs.  1  {Scott  V.  BrouM,  1884,  51  L.  T.  746).  The  terms  upon 
which  relief  will  be  granted  are,  as  has  been  seen,  entirely  in  the  dis- 
cretion of  the  Court,  and  a  tenant  has  been  made,  as  a  condition  for 
obtaining  it,  to  bear  all  the  landlord's  costs  of  an  action  of  ejectment  as 
between  solicitor  and  client,  including  thosej  which  he  has  incurred  to 
his  surveyor  {Bridge  v.  Quick,  1892,  67  L.  T.  54). 

A  lease  for  the  purposes  of  the  section  includes  an  original  or 
derivative  under-lease,  and  a  lessee  and  a  lessor  include  an  original 
or  derivative  under-lessee  or  under-lessor,  and  the  heirs,  executors, 
administrators,  and  assigns  of  the  lessee  or  lessor  (subs.  3).  It  has, 
however,  been  several  times  decided  that,  as  between  himself  and  the 
head  landlord,  an  under-lessee  is  not  within  the  Act,  and  this  whether 
the  under-lease  be  of  the  whole  of  the  premises  included  in  the  lease  or 
not  {Creswell  v.  Davidson,  1887,56L.  T.  811;  Burt  v.  Gray,  s%Lpra  ;  Nind 
V.  Nineteenth  Century  Building  Society,  [1894]  2  Q.  B.  226).  In  con- 
sequence of  these  decisions,  it  has  been  provided  by  the  Act  of  1892  (s.  4) 
that  where  a  lessor  is  proceeding  to  enforce  a  forfeiture,  the  under-lessee 
may  apply,  either  in  the  lessor's  action  or  in  any  action  brought  by  himself 
for  the  purpose,  for  an  order  vesting  in  himself  for  the  whole  term  of  the 
lease,  or  any  part  of  it,  the  property,  or  any  part  of  it,  on  such  conditions 
as  the  Court  may  deem  fit ;  though  in  no  case  is  he  to  be  entitled  to 
require  a  lease  for  a  longer  term  than  he  had  under  his  original  sub- 
lease. Where  the  lessor's  action  of  ejectment  is  brought  against  the 
under-lessee,  or  he  is  made  a  party  thereto,  he  has  been  held  entitled  to 
raise  his  claim  to  a  vesting  order  under  this  provision  by  way  of  defence 
and  counter-claim  against  the  lessor  {Cholmeiey's  School  v.  Sewell,  [1893] 
2  Q.  B.  254).  Although  by  sec.  1  of  the  Act  of  1892  the  two  Acts  are 
to  be  read  together,  it  has  been  held  that  the  above  section  applies  even 
though  the  lessor  is  seeking  to  enforce  a  forfeiture  for  a  breach  of  one 
of  those  obligations  which,  as  will  be  presently  seen,  lie  outside  the 
scope  of  the  earlier  Act  {s.c,  [1894]  2  Q.  B.  906 ;  Imray  v.  Oakshette, 
[1897]  2  Q.  B.  218  ;  Gray  v.  Bonsall,  [1904]  1  K.  B.  601).'  The  under- 
lessee,  however,  will  not  be  permitted  to  avail  himself  of  the  benefit  of 
the  above  section,  unless  he  can  show  that  he  has  not  been  guilty  of 
omitting  any  precautions  which  a  reasonable  person  might  be  expected 
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to  use  {Imray  v.  Odkshette,  supra).  The  estate  vested  in  the  under- 
lessee  by  the  statute  is  new,  for  his  former  interest  has  of  course  come 
to  an  end  by  reason  of  the  forfeiture  which  has  been  incurred,  and  the 
costs  of  the  new  lease  will  in  general  fall  upon  him  {Ewart  v.  Fryer, 
[1901]  1  Ch.  499 ;  affirmed  [1902]  App.  Cas.  187).  A  wide  discretion 
is  conferred  upon  the  Court  as  to  the  terms  on  which  relief  under  this 
section  is  granted  to  the  under-lessee,  an  important  consideration  always 
being  that  he  should  not  derive  any  benefit  or  advantage  from  the 
forfeiture  (s.c). 

The  Act  of  1892  further  provides  that  the  word  "lease"  (s.  5),  both 
as  used  in  that  Act  and  in  the  Act  of  1881,  is  to  include  an  agreement 
for  a  lease  where  the  lessee  has  become  entitled  to  have  his  lease 
granted.  It  seems  altogether  uncertain  what  is  the  precise  meaning  to 
be  attached  to  this  provision.  Before  it  was  passed  it  had  been  held 
that  the  Act  of  1881,  though  it  applied  to  an  agreement  as  to  which 
specific  performance  would  be  given  apart  from  it,  did  not  apply  to  one 
where  that  relief  would  be  withheld  (Coatsworth  v.  Johnson,  1886, 
65  L.  J.  Q.  B.  220;  Swain  v.  Ayres,  1888,  21  Q.  B.  D.  289;  Strong  v. 
Stringer,  1889,  61  L.  T.  470).  Possibly,  as  has  been  suggested,  the  word 
"  entitled  "  should  be  read  as  meaning  "  entitled  but  for  the  forfeiture 
sued  upon ; "  and  possibly  it  was  intended  that  tenants  under  agree- 
ments should  be  placed  in  all  respects  in  the  same  position  as  those 
under  leases.  If  the  latter  be  not  the  case,  the  law  would  appear  to 
remain  unchanged;  and  although  a  tenant  holding  under  a  lease  is 
clearly  entitled  to  the  benefit  of  the  provisions  of  the  Acts,  with  tenants 
under  agreement  it  is  diHerent,  inasmuch  as  the  effect  of  the  rule  in 
equity  has  always  been  to  prevent  them  from  obtaining  specific  per- 
formance, from  the  mere  fact  of  having  committed  the  breach  upon 
which  it  is  sought  to  enforce  forfeiture  (see  Specific  Performance). 
There  are,  however,  certain  exceptional  cases,  where  there  has  been 
either  fraud,  mistake,  or  accident,  where  specific  performance  is  obtain- 
able apart  from  the  Acts,  and  in  such  cases  the  tenant  under  an 
agreement  would  be  entitled  to  the  benefit  of  the  statutes. 

The  14th  section  of  the  Act  of  1881  is  not  to  extend  to  a  covenant 
or  condition  against  the  assigning,  under-letting,  partiiig  with  the 
possession,  or  disposing  of  the  land  leased,  or  to  a  condition  for  forfeiture 
on  the  lessee's  bankruptcy,  or  on  the  taking  in  execution  of  his  interest 
(subs.  6 ;  see  on  this  subsection  Gentle  v.  Faulkner,  [1900]  2  Q.  B.  267). 
But  as  regards  the  case  of  bankruptcy  and  execution,  the  Act  of  1892 
in  effect  provides  that  tiie  restriction  on  the  power  of  the  Court  to  grant 
relief  is  only  to  apply  after  the  expiration  of  a  year  from  the  date  of  the 
bankruptcy  or  execution,  and  not  at  all  if  the  interest  of  the  lessee  be 
sold  within  that  year  (Act  of  1892,  s.  2,  subs.  2).  These  provisions,  as 
it  has  been  expressed,  take  the  case  of  forfeiture  for  bankruptcy  or 
liquidation  out  of  the  cases  in  which  notice  is  not  necessary  for  one  year 
from  the  bankruptcy  or  liquidation  {per  Lord  Russell,  C.J.,  Horsey  Estate 
v.  Steiga-,  [1899]  2  Q.  B.  79,  at  p.  91 ;  and  see  In  re  Riggs,  [1901] 
2  K.  B.  16).  But  they  are  not  to  apply  to  any  lease  of  agricultural  or 
pastoral  land,  of  mines  or  minerals,  of  public-houses  or  beershops,  of 
houses  let  as  dwelling-houses,  with  the  use  of  any  furniture,  books,  works 
of  art,  or  other  chattels  not  in  the  nature  of  fixtures,  and  of  any  property 
with  respect  to  which  the  pereonal  qualifications  of  the  tenant  are  of 
importance  for  the  preservation  of  its  value  or  character,  or  on  the  ground 
of  neighbourhood  to  the  lessor  or  to  any  person  holding  under  him. 
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By  the  Conveyancing  Act,  1881,  s.  14,  subs.  8,  the  law  relating  to 
re-entry  or  forfeiture  or  relief  in  case  of  non-payment  of  rent  is 
unaffected  by  the  provisions  of  the  section.  This  matter  is  accordingly 
still  regulated  by  the  provisions  of  the  Common  Law  Procedure  Act. 
The  210th  section  of  the  Common  Law  Procedure  Act,  1852,  dispensing 
under  certain  conditions  with  the  necessity  for  a  demand  before 
re-entry  for  non-payment  of  rent  can  take  place,  has  already  been 
dealt  with.  It  goes  on  to  provide  that  if  the  lessee  or  his  assignee  or 
any  other  person  claiming  under  him  suffers  judgment  and  execution  in 
such  ejectment  without  paying  the  rent  and  arrears,  together  with  full 
costs  (see  Croft  v.  London  and  County  Banking  Co.,  1885,  14  Q.  B.  D. 
347),  he  or  they  shall  be  barred  of  all  right  to  relief  where  no  pro- 
ceedings to  obtain  such  relief  in  equity  are  commenced  within  six 
months.  It  is  conceived  that  in  the  group  of  sections  now  dealt  with 
the  action  of  ejectment  referred  to  throughout  is  an  action  where  half 
a  year's  rent  is  in  arrear,  and  a  right  of  re-entry  is  reserved  to  the  lessor 
in  the  event  of  non-payment ;  but  it  would  seem  that  the  additional 
requirement  of  want  of  sufficient  distress  necessary,  as  has  been  seen, 
before  a  demand  can  be  dispensed  with,  is  not  necessary  as  regards  the 
other  provisions  contained  in  these  sections  {Roe  v.  Davis,  1806,  7  East, 
363).  This  part  of  the  210th  section  is  obviously  of  a  disabling  nature, 
so  that  it  would  seem  clear  that  a  tenant  is  not  necessarily  entitled  to 
relief  if  he  apply  for  it  within  the  six  months  prescribed  by  the  section. 
The  granting  or  refusal  of  relief  within  that  period  will  depend  princi- 
pally on  the  question  whether  at  the  time  the  application  for  it  is  made 
the  position  of  the  parties  has  been  changed.  If  there  has  been  no 
substantial  change  in  the  position  of  the  landlord,  relief,  as  a  rule,  will 
be  granted  {Newholt  v.  Bingham,  1895,  72  L.  T.  852) ;  where  the  contrary 
is  the  case,  it  will  in  general  be  refused  {Stanhope  v.  Haworth,  1886, 
3  T.  L.  K.  34).  The  211th  section  of  the  Common  Law  Procedure  Act, 
1852,  is  also  framed  negatively,  and  is  to  the  effect  that  if  the  lessee  or 
assignee  shall  apply  for  relief  within  the  prescribed  six  months,  he  shall 
not  have  an  injunction  against  the  proceedings  at  law  in  ejectment, 
unless  within  forty  days  after  the  lessor  has  put  in  a  defence  to  the 
tenant's  application  he  pays  into  Court  the  rent  and  taxed  costs  of  the 
action  of  ejectment. 

By  sec.  212,  if  the  lessee,  his  executors,  administrators,  or  assigns 
obtain  the  relief  applied  for,  he  or  they  are  to  have  the  premises  restored 
to  them  without  the  grant  of  any  new  lease  being  necessary.  This 
provision  has  been  held  to  extend  to  cases  where  the  lessor,  instead 
of  suing  in  ejectment,  has  availed  himself  of  his  common-law  right 
to  retake  peaceable  possession  of  the  premises  {Howard  v.  Fanshawe, 
[1895]  2  Ch.  581).  Where  the  application  for  relief  under  the  above 
section  is  made  by  a  person  other  than  the  lessee,  the  latter  must  be 
made  a  party  to  it,  and  in  his  absence  it  will  not  succeed  {Hare  v.  Blms, 
[1893]  1  Q.  B.  604),  at  all  events  unless  there  be  special  circumstances 
which  render  such  a  step  impracticable  {Humphreys  v.  Morten,  [1905] 
1  Ch.  739).  The  application  may  now  be  made  by  summons  to  a 
Court  or  judge  in  the  King's  Bench  Division,  which  has  power  to  grant 
relief  in  a  summary  manner  on  the  same  terms  as  those  which  may 
be  granted  by  Courts  of  equity  under  the  above  provisions  (Common 
Law  Procedure  Act,  1860,  23  &  24  Vict.  c.  126,  s.  1).  This  section 
has  been  held  not  to  apply  when  the  landlord  has  actually  re-entered, 
for  it  requires  that  an  action  of  ejectment  should  have  been  brought 
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(Wilson  V.  Bolton,  1893,  10  T.  L.  K.  17).  Moreover,  before  the  trial 
in  ejectment  takes  place  the  tenant  or  his  assignee  may,  at  any  time, 
pay  or  tender  to  the  lessor,  or  pay  into  Court,  the  arrears  of  rent  and 
costs,  and  if  he  do,  the  212th  section  expressly  provides  that  all  further 
proceedings  in  the  action  of  ejectment  are  to  be  discontinued.  This 
power  has  been  held  to  be  exercisable  even  by  an  under-lessee  (Doe 
V.  Byron,  1845,  1  C.  B.  623),  though  he  fail  to  show  title  under  the 
original  lessee  (Moore  v.  Smee,  [1907]  2  K.  B.  8). 

Where  the  lessor,  in  an  action  of  ejectment  for  non-payment  of  rent, 
resorts,  as  he  now  has  the  right  to  do,  to  a  specially  indorsed  writ,  upon 
which  he  obtains  summary  judgment,  it  is  provided  that  the  tenant's 
right  to  relief  is  to  be  the  same  as  if  the  judgment  had  been  given  after 
trial  (K.  S.  C.  1883,  0.  14,  r.  10). 

Waiver. — Breach  of  a  condition  in  a  lease  or  breach  of  a  covenant 
to  which  a  proviso  of  re-entry  applies,  does  not,  as  already  seen,  ipso 
facto  put  an  end  to  the  lease,  the  effect  being  simply  to  vest  in  the 
lessor  the  choice  of  putting  an  end  to  it,  or  allowing  it  to  continue.  It 
has  also  been  mentioned  that  if  he  elect  to  adopt  the  former  course,  he 
must  do  some  act  notifying  unambiguously  his  intention  to  the  lessee ; 
for  the  present  we  confine  our  attention  to  the  case  where  the  lessor 
decides,  in  spite  of  the  act  of  forfeiture,  not  to  put  an  end  to  the  tenancy. 
This  case  is  generally  referred  to  as  that  of  "  waiver "  of  a  forfeiture. 
There  are  two  statutory  enactments  relating  to  the  subject.  The  earlier 
is  to  the  effect  that  waiver  is  not  in  the  absence  of  an  intention  appear- 
ing to  the  contrary  to  extend  to  any  breach  other  than  that  to  which 
it  specially  relates  (23  &  24  Vict.  c.  38,  s.  6).  The  other  is  that  a  lessor 
shall  be  entitled  to  recover  as  a  debt  due  to  him  from  the  lessee,  and  in 
addition  to  damages,  if  any,  all  reasonable  costs  and  expenses  properly 
incurred  by  him  in  the  employment  of  a  solicitor  and  surveyor  in 
reference  to  any  breach  giving  rise  to  forfeiture  which,  at  the  request 
of  the  lessee,  is  waived  by  the  lessor  by  writing  under  his  hand  (55  & 
66  Vict.  c.  13,  8.  2). 

The  general  principle  may  be  stated  to  be  that  any  act  on  the  part 
of  the  lessor,  after  he  has  gained  knowledge  of  the  act  of  forfeiture, 
indicating  a  clear  election  to  regard  the  tenancy  as  still  on  foot,  is. 
evidence  from  which  the  inference  may  be  drawn  of  an  intention  to 
waive  the  forfeiture.  Such  evidence  is  always  capable  of  rebuttal  (see 
Thomas  v.  Lulham,  [1895]  2  Q.  B.  400).  The  most  ordinary  manner  in 
which  a  forfeiture  is  waived  is  by  acceptance  of  rent — either  volun- 
tarily paid  by  the  tenant,  or  recovered  in  invitum  against  him  by 
distress.  Where  rent  is  paid  by,  and  accepted  from,  the  tenant,  such 
rent  in  order  to  work  a  waiver  must  be  rent  due  subsequently  to  the 
forfeiture  (Price  v.  Worwood,  1859,  4  H.  &  N.  512).  But  where  rent 
is  paid  under  a  distress,  it  makes  no  difference  whether  it  be  due  before 
or  after  the  forfeiture,  for  after  a  tenancy  has  been  determined  by 
forfeiture  a  distress  is  illegal  (Grimwood  v.  Moss,  1872,  L.  E.  7  C.  P.  360 ; 
Kirkland  v.  Briancourt,  1890,  6  T.  L.  E.  441),  There  are,  however, 
many  other  acts  which  may  have  the  same  effect  by  force  of  the  general 
principle ;  for  instance,  where  the  lessor,  instead  of  distraining,  brings, 
an  action  for  rent  accruing  after  the  forfeiture  (Bendy  v.  Nicholl,  1858, 
4  C.  B.  N.  S.  376),  or  even  where  he  merely  makes  an  unqualified 
demand  upon  the  tenant  for  such  rent  (Doe  v.  Birch,  1836,  1  Mee.  &  W.. 
402 ;  46  E.  E.  326 ;  cp.  Penton  v.  Bamett,  cited  infra). 
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In  the  case  of  those  covenants  {e.g.  the  covenant  to  keep  in  repair), 
the  breach  of  which  is  necessarily  of  a  continuing  nature,  it  is  important 
to  notice  that  acts  of  a  description  similar  to  those  which  have  just 
been  mentioned  will  have  the  effect  of  waiving  the  forfeiture  only  down 
to  the  time  at  which  the  tenancy  is  ajirmed  thereby  to  exist.  Thus  where 
the  act  relied  upon  is  the  acceptance  of  rent,  no  breach  at  a  time 
subsequent  to  the  day  upon  which  the  rent  which  is  received  falls  due 
is  thereby  waived  {D'oe  v.  Jones,  1850,  5  Ex.  Rep.  498 ;  82  R.  R.  742) ; 
unless  the  acceptance  of  rent  takes  place  under  circumstances  which 
show  that  the  intention  amounted  not  merely  to  a  waiver  of  past 
breaches,  but  to  a  licence  to  continue  the  breach  in  future  {Griffi,n  v. 
Tomkins,  1880,  42  L.  T.  359).  Difficulties  in  reference  to  this  matter 
often  arise  in  connection  with  the  notice  which,  as  already  seen,  has 
to  be  given  before  a  forfeiture  can  be  enforced  under  the  Conveyancing 
Act.  It  has  been  held  (in  the  case  of  breach  of  repairing  covenants) 
that  if  rent  which  falls  due  while  such  notice  is  running  be  accepted 
after  the  expiration  of  the  notice,  no  waiver  can  be  inferred  in  the  event 
of  subsequent  non-repair  (Cronin  v.  Rogers,  1884,  C.  &  E.  348).  This 
is  in  harmony  with  the  old-established  rule  that  where  a  lease  contains 
a  general  covenant  to  repair  with  a  proviso  for  forfeiture  on  non-repair 
after  a  notice  from  the  lessor  of  agreed  length,  acceptance  of  rent  falling 
due  during  the  running  of  the  notice  is  not  a  waiver  {Doe  v.  Bnndley, 
1832,  4  Barn.  &  Adol.  84).  Nor  does  it  make  any  difference  even  that 
the  rent,  payment  of  which  is  accepted  by  the  lessor,  is  rent  which  has 
fallen  due  after  the  expiration  of  the  notice  under  the  Conveyancing  Act. 
Hence,  where  a  landlord  gave  such  a  notice  on  the  22nd  September 
to  remedy  breaches  of  repair  within  three  months,  it  was  held  that, 
the  requirements  of  the  notice  not  having  been  complied  with,  the  lessor 
might  issue  a  writ  in  ejectment  upon  its  expiration,  and  that  a  demand 
in  such  writ  for  the  rent  due  at  Christmas,  as  rent,  was  no  waiver  of 
the  forfeiture  {Penton  v.  Barnett,  [1898]  1  Q.  B.  276).  So  where  a  lease 
contains  a  general  covenant  to  repair,  and  a  special  covenant  to  repair 
after  a  notice  of  specified  length,  a  notice  to  repair  within  the  time 
mentioned  in  the  special  covenant,  though  a  waiver  of  the  forfeiture 
under  the  general  covenant,  as  being  equivalent  to  an  admission  that 
the  tenancy  will  continue  up  to  that  time  {Doe  v.  Meux,  1825, 
4  Barn.  &  Cress.  606;  28  R.  R.  426),  may  be  supplemented  by  a 
second  notice  under  the  general  covenant  given  in  order  to  satisfy  the 
requirements  of  the  Conveyancing  Act  {Cove  v.  Smith,  1886,  2  T.  L.  R. 
778). 

If  the  lessor  desires  to  take  advantage  of  the  forfeiture  he  must,  as 
already  seen,  issue  a  writ  in  ejectment ;  but  once  he  has  issued  and 
served  his  writ,  he  cannot  draw  back,  as  his  decision  to  determine  the 
tenancy  is  irrevocable  {Serjeant  v.  Nash,  [1903]  2  K.  B.  304).  It  follows 
that  none  of  the  steps  which  have  already  been  alluded  to  as  furnishing 
evidence  of  a  waiver  can  in  such  a  case  be  relied  upon,  e.g.  acceptance  of 
rent  {Doe  v.  Meux,  1824,  1  Car.  &  R  346 ;  71  R.  R.  806),  or  a  distress 
made  to  recover  it  {Grimwood  v.  Moss,  1872,  L.  R.  7  C.  P.  360).  If, 
however,  the  writ  in  ejectment  should  go  on  to  ask  for  a  remedy  which 
is  inconsistent  with  the  claim  for  possession,  as,  for  instance,  where 
it  asks  for  an  injunction  restraining  the  breach  which  has  given  rise 
to  the  forfeiture,  the  effect  of  an  act  of  the  kind  already  mentioned  may 
be  to  waive  the  forfeiture  {Evans  v.  Davis,  1878,  10  Ch.  D.  747).  And 
the  mere  issue  of   the  writ  is  only  an  irrevocable  determination  to 
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determine  the  particular  tenancy  under  which  the  forfeiture  was 
incurred;  so  that  if  subsequent  rent  be  paid  and  accepted,  a  new 
tenancy  from  year  to  year,  on  the  terms  so  far  as  applicable  of  the 
former,  would  be  inferred  (Uvans  v.  Wyatt,  1880,  43  L.  T.  176).  It  may 
be  added  that  if  the  lessor,  instead  of  issuing  a  writ  in  ejectment,  lies 
by  upon  a  forfeiture  being  incurred,  he  will  not  disable  himself  from 
subsequently  enforcing  it,  as  some  positive  act  has  been  held  to  be 
necessary  on  his  part  for  the  inference  of  a  waiver  to  be  drawn  {Doe 
V.  Allen,  1810,  3  Taun.  78 ;  12  R  R.  597 ;  Bracebridge  v.  Buckley,  1816, 
2  Price,  200 ;  Perry  v.  Davis,  1858,  3  C.  B.  N.  S.  769).  But  expenditure 
of  money  upon  the  premises  by  the  tenant  to  the  knowledge  of  the 
landlord  might  have  the  effect  of  causing  a  waiver  as  raising  an  equity 
against  the  latter. 

The  law  as  to  Agricultural  Holdings  is  dealt  with  under  Tenant- 

RlGHT. 

\^A'uthorities. — Woodfall's  Landlord  and  Tenant,  17th  ed.,  1902; 
Redman  and  Lyon,  Landlord  and  Tenant,  5th  ed.,  1901 ;  Fawcett's  Law 
of  Landlord  and  Tenant,  3rd  ed.,  1905 ;  Fok's  Landlord  and  Tenant,  4th 
ed.,  1907;  Leake  on  Contracts,  5th  ed.,  1906;  Smith's  Leading  Cases 
(Notes  to),  11th  ed.,  1903.] 


PRECEDENTS. 


L  LEASE  of  Business  Premises  at  a  Premium,  with  an  Inventory 
of  the  Fixtures,  usual  Covenants,  and  a  special  Agreement  in  case 
of  Destruction  by  Fire. 

THIS  INDENTURE,  made  the  day  of  19      , 

Parlies.  BETWEEN  [fe&s(w]  of,  &c.  (who  and  his  heirs  and  assigns,  unless 
the  contrary  appears,  are  hereinafter  called  the  lessor),  of  the 
one  part;  and  [/«5se€]  of,  &c.  (who  and  his  executors,  adminis- 
trators, and  assigns,  unless  the  contrary  appears,  are  hereinafter 
called  the  lessee),  of  the  other  part:  WITNESSETH,  that  in 
Teitatum.     consideration  of  the  sum  of  £  ,  to  the  lessor  paid  by  the 

lessee,  the  receipt  whereof  is  hereby  acknowledged;  and  also,  in 
consideration  of  the  rent  and  covenants  on  the  part  of  the  lessee 
and  conditions  hereinafter  reserved  and  contained.  He  the  lessor 
Demise.       demises   unto  the  lessee,  All  that  messuage  or  tenement,  with 
Parcels.       the  workshops  behind  the  same,  numbered  ,  in  Street, 

in  the  parish  of  ,  in  the  county  of  ,  now  in  the 

Habendum,  occupation  of  the  lessee :  To  Hold  the  premises  hereby  demised, 
unto  the  lessee,  from  the  25th  day  of  December  19     ,  for  the  term 
of   twenty-one   years :    Yielding  and  Paying  therefor,  yearly 
Eeddendum,  during  the  said  term,  and  so  in  proportion  for  any  less  time  than 
quarter  y.     ^  year,  the  rent  of  £  ,  without  any  deduction  (except  for 

landlord's  property-tax)  by  equal  quarterly  payments  on  the  25th 
day  of  March,  the  24th  day  of  June,  the  29th  day  of  September, 
and  the  25th  day  of  December,  in  every  year,  the  first  payment 
thereof  to  be  made  on  the  25th  day  of  March  19     ;  but  subject 
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nevertheless   to  the  proviso  and  agreement  hereinafter  contained 

v°Te"*"\    for  the  total  or  partial  suspension  of  the  said  rent,  in  the  events 

pay  rent;     hereinafter  mentioned.     And  the  lessee  hereby  covenants  with  the 

lessor,  that  he  the  lessee  will  pay  the  said  yearly  rent  hereinbefore 

reserved,    on    the   days   and   in    manner   hereinbefore   mentioned 

to  pay         (without  any  deduction  except  as  aforesaid)  :  And  ALSO  will  pay 

sewers-rate  .  '^  ' 

and  all        during  the  said  term,  the  sewers-rate,  land-tax,  and  all  other  taxes, 

taxes  and  »  '  '  '  ' 

rates  what-    rates,  charges,  and  assessments  whatsoever,  parliamentary,  parochial, 

or  otherwise,  which  now  are,  or  hereafter  shall  be  imposed,  charged 

or   assessed  upon,   or  in  respect  of,   the  premises,  or  payable  by 

either  the  owner  or  occupier  in  respect  of  the  same,  the  landlord's 

to  repair:     property -tax  only  excepted  :  And  also  will,  during  the  said  term, 

at  his  or  their  own  costs  and  charges,  well  and  sufficiently  repair, 

uphold,  support,  cleanse,  amend,  and  keep  the  premises,  with  all 

fixtures  thereon  and  additions  thereto,  in,  by,  and  with  all  manner 

of   necessary  reparations   and   amendments,  when,  where,  and  as 

^"d^fte^    often  as  the  same  shall  be  requisite:   And  the  premises,  being  so 

to  leave        well  and  sufficiently  repaired,  amended  and  kept,  at  the  expiration 

repaired,      or  determination  of  the  said  term  will  quietly  yield  up,  with  all 

by  fire         and  singular  the  fixtures  and  articles  contained  in  the  inventory 

excep     .      hereunder  written,   in   as  good    condition   as   the   same  now  are, 

tif  tTp™or*  reasonable  use  and  wear  thereof,  and  damage  by  fire  and  tempest 

mayentertoin  the  meantime,  only  excepted:   And  further,  that  it  shall  be 

Slate  lawful  for  the  lessor  and  his  agents,  with  or  without  workmen  or 

if  necessary  othcrs,   oucc  in   evcry  year,   during  the  said  term,  at  reasonable 

n°^eto      times  in  the  day  time,  to  enter  upon  the  premises,  in  order  to  view 

repair.         ^^^  examine  the  condition  thereof ;  and  if  found  necessary  upon 

by^ess^^to  such  view  and  examination,  to  give  to  the  lessee,  or  leave  on  the 

aMordingiy.  ^^^^  premises,  notice  in  writing  to  the  lessee,  to  repair  and  amend 

the  same,  within  three  calendar  months  then  next  following;  within 

which  period  he,  the  lessee,  will  repair,  amend,  and  make  good  all 

such  repairs  and  amendments  as  shall  be  mentioned  in  such  notice : 

Covenant     And  the  lessor  hereby  covenants  with  the  lessee,  that  he  paying 

by  lessor  for  ,  •'    .  .  r    j      n 

peaceable     the   said    yearly   rent,  in   manner   aforesaid,   and    observing   and 

enjoyment.  •ni-         i  ^  ^^  ■  ^ 

performing  all  and  singular  the  covenants,  conditions,  and  agree- 
ments on  his  part  to  be  performed  and  observed  shall  and  may 
peaceably  and  quietly  hold  and  enjoy  the  premises  during  the  said 
term,  without  any  interruption  or  disturbance  of  or  by  the  lessor, 
or  any  person  or  persons  whomsoever  claiming  under  or  in  trust  for 
^^i^^or  him.  Provided  always,  that  if  the  yearly  rent  hereby  reserved, 
or  any  part  thereof,  shall  remain  unpaid  for  twenty-one  days  next 
after  the  same  ought  to  be  paid  as  aforesaid,  whether  any  formal  or 
legal  demand  thereof  shall  have  been  made  or  not :  Or,  if  any  of 
the  covenants  and  agreements  herein  contained  on  the  part  of  the 
lessee,  shall  not  be  by  him  observed,  performed,  and  kept.  Then, 
and  in  any  such  case,  it  shall  be  lawful  for  the  lessor,  into  and 
upon  the  premises  or  any  part  thereof  in  the  name  of  the  whole, 
to  re-enter,  and  the  same  to  have  again,  and  enjoy,  as  if  this  lease 
had  never  been  made,  but  without  prejudice  to  any  right  of  action 
or  remedy  of  the  lessor  in  respect  of  any  previous  breach  of  any 
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Proviso  for 
suspension 
of  rent  in 
case  pre- 
mises are 
destroyed 
by  fire. 


Proviso  for 
arbitration. 


covenant  on  the  part  of  the  lessee  herein  contained :  Provided 
ALSO,  that  in  case  the  said  messuage,  workshops,  and  premises,  or 
any  part  thereof,  shall  be  destroyed  by  fire  or  tempest,  or  other 
inevitable  accident  during  the  said  term,  so  that  the  same  shall 
remain  untenantable  or  unfit  for  use  and  occupation  for  more  than 
calendar  months  by  reason  of  such  damage,  then,  and  in 
such  case,  and  so  often  as  the  same  shall  happen,  the  rent  herein- 
before reserved,  or  a  fair  and  just  proportion  thereof,  according  to 
the  nature  and  extent  of  the  injury  sustained,  shall  cease  and  be 
suspended  or  abate,  during  so  long  after  the  first  months 

as  the  premises,  or  any  part  thereof,  shall  remain  uninhabitable 
or  unfit  for  use,  by  reason  of  such  destruction  :  And  for  the  pur- 
pose of  such  cesser  or  abatement  the  rent  shall,  if  necessary,  be 
apportioned :  Provided  lastly  that  if  any  dispute  shall  arise 
between  the  said  parties,  in  regard  to  the  amount  of  the  abatement 
to  be  so  made  in  the  said  rent,  or  the  period  for  which  the  said 
rent,  or  any  part  thereof,  shall  cease  and  be  suspended,  the  same 
shall  be  referred  to  the  arbitrament  of  two  indifferent  persons,  one 
to  be  named  by  each  of  the  said  parties,  with  power  to  choose  an 
umpire,  and  this  shall  be  deemed  to  be  a  submission  under  the 
Arbitration  Act,  1889. 
In  witness,  &c. 

The  Inventory  above  referred  to. 


II.  AGREEMENT  fw  the  Letting  of  a  Furnished  House  and, 
Garden  for  a  term  of  One  Year,  at  Separate  Rents  for  the 
House  and  Furniture. 


AN  AGREEMENT  made  the 


day  of 


19 


Parties  and 

interpreta-  i   i  •     i 

tion  clause.  BETWEEN  \landlmd\  of,  &c.  (who,  and  his  heirs  and  assigns,  are, 

unless  the  contrary  appears,  hereinafter  called  the  landlord),  of  the 
one  part;  and  [tenant\  of,  &c.  (who,  and  his  executors,  adminis- 
trators, and  assigns,  are,  unless  the  contrary  appears,  hereinafter 
called  the  tenant),  of  the  other  part. 

1.  The  landlord  agrees  to  let  and  the  tenant  agrees  to  take  All 
THAT  furnished  messuage  or  dwelling-house,  with  the  stables,  coach- 
house, garden,  shrubberies,  grounds,  and  appurtenances,  belonging 
thereto,  situate  at  ,  in  the  county  of  ,  and  late  in 

,  Together  with  the  furniture,  utensils, 
and  eflFects  mentioned  in  the  schedule  \or  inventory]  hereunder 
written  [or  hereunto  annexed]  for  the  term  of  one  year  commencing 
from  the  day  of  ,  19     ,  at  the  rents  of  £ 

per  annum  for  the  messuage  or  dwelling-house  and  premises, 
exclusive  of  the  said  furniture,  utensils,  and  effects,  and  of  £> 
per  annum  for  the  said  furniture,  utensils,  and  effects  respectively, 
the  said  rents  to  be  payable  by  equal  quarterly  payments  on  the 
usual  quarter-days,  the  first  of  such  payments  to  be  made  on  the 
day  of  19     ,  and  the  last  to  be  made  in  advance 

one  calendar  month  before  the  expiration  of  the  tenancy. 
VOL.  vn.  46 


Agreement 
Parcels. 


Furniture,    the  occupation  of 
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Extension  2.  The  tenant  may,  at  the  expiration  of  the  said  term  of  one 

year,  hold  and  enjoy  the  premises  from  six  months  to  six  months, 

at  the  said  rents  hereinbefore  reserved  respectively  until  one  of  the 

parties  hereto  shall  give  to  the  other  in  writing  three  calendar 

months'  notice  to  quit. 

^^"^'^to  ^'  '^^^  tenant  agrees  to  pay  the  said  rents  hereinbefore  reserved 

pay  rent;     respectively  at  the  times  and  in  manner  aforesaid,  and  at  the  end 

to  deliver     of  the  Said  term  or  on  the  expiration  of  any  such  notice  as  aforesaid, 

possession  "^  "^ 

at  end  of     to  deliver  up  possession  of  the  said  raessuage  or  dwelling-house  and 

tenancy  •  ^  i.  o  o 

premises,  together  with  all  the  said  furniture,  utensils,  and  effects, 
in  accordance  with  the  said  schedule  [or  inventory],  and  in  the  same 
rooms  in  which  the  same  now  are,  in  as  good  state  and  condition  as 
the  same  now  are,  reasonable  wear  and  tear  and  accidental  damage 
by  fire  alone  excepted,  and  to  replace  all  such  of  the  said  furniture, 
utensils,  and  effects  which  may  be  lost,  missing,  broken,  or  damaged 
during  the  tenancy,  except  as  aforesaid. 
Ac.^'if'^*^'^*'  ^'  ^"  ^^®  event  of  any  infectious  illness  breaking  out  in  the 
necessaiy;  said  messuage  and  premises,  the  tenant  will  give  immediate  notice 
thereof  to  the  landlord  or  his  agent,  and  immediately  after  the  sub- 
sidence of  such  illness,  will  at  his  own  expense  disinfect  the  same 
and  replace  all  such  furniture  or  other  articles  which  may  have  to 
be  destroyed  by  reason  of  such  illness  ;  Provided  always  that  if  the 
tenant  shall  not  within  days  after  the  subsidence  of  such 

illness,  or  before  the  sooner  expiration  of  the  tenancy,  disinfect  the 
premises,  it  shall  be  lawful  for  the  landlord  to  enter  upon  the 
premises  for  that  purpose,  and  in  such  case  the  tenant  shall  repay 
on  demand  to  the  landlord  all  expenses  incurred  by  him  of  and 
incident  to  disinfecting  the  premises ;  Provided  also  that  in  default 
of  giving  notice  of  the  breaking  out  of  such  illness  as  aforesaid, 
the  tenant  shall  pay  to  the  landlord  the  sum  of  £  as  liquidated 

damages, 
to  maintain        5    "phe  tenant  will  keep  the  garden,  shrubberies,  and  grounds 
<&c-;  belonging  to  the  said  messuage  or  dwelling-house  in  good  state  and 

condition  during  the  tenancy,  and  so  will  deliver  up  the  same  at  the 
end  of  the  tenancy, 
to  occupy  Q    The  tenant  will  not  use  the  premises,  nor  permit  the  same  to 

as  private  "^  '  1       n  •        1 

house.  be  used,  for  any  purpose  except  that  of  a  private  dwelling-house, 
and  will  not  assign  or  underlet  the  premises  or  any  part  thereof, 
nor  remove  therefrom  the  said  furniture,  utensils,  and  effects, 
or  any  of  them,  without  the  previous  consent  in  writing  of  the 
landlord. 

Power  of  7_  Provided  always  that  if  the  said  furniture  rent  or  any  part 

distress  for  •'  i  1      1         1        11 

furniture     thereof  shall  be  in  arrear  for  days,  whether  legally 

demanded  or  not,  it  shall  be  lawful  for  the  landlord  into  or  upon 
the  said  messuage  or  dwelling-house  and  premises  or  any  part 
thereof  to  enter  and  distrain,  and  the  distress  or  distresses  then  and 
there  found  to  dispose  of  in  due  course  of  law,  to  the  intent 
that  all  arrears  of  such  rent  and  all  costs  and  expenses  incurred  by 
non-payment  thereof  and  by  distraining  may  be  thereby  paid  and 
satisfied. 


rent, 
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Proviso  for         g.  Provided  also  that  if  the  rents  hereby  reserved  respectively, 

re-entrj'.  •'  r  ^ » 

or  any  of  them  or  any  part  thereof  respectively,  shall  be  in  arrear 
for  days,  whether  legally  demanded  or  not,  or  if  there 

shall  be  any  breach  by  the  tenant  of  the  conditions  herein  contained, 
it  shall  be  lawful  for  the  landlord  to  enter  upon  any  part  of  the 
premises  in  the  name  of  the  whole,  and  thereupon  the  tenancy  shall 
immediately  cease  and  determine. 
La"^*"**^        9_  The  landlord  agrees  to  pay  all  rates  and  taxes  of  every 
&c.,and'    description,  [except  gas  rate,  which  shall  be  paid  by  the  tenant 
according  to  his  consumption  of  gas,  and  shall  be  apportioned  if 
necessary,]  and  also  all  ground-rents  and  other  rent-charges  and 
incumbrances,    if  any,   and   to   indemnify   the   tenant   therefrom 
respectively,   and  from   all    claims,   demands,   and    distresses  in 
respect  thereof  respectively :   And  also  to  execute  all  necessary 
repairs  both  outside  and  inside  the  said  messuage  and  its  appur- 
tenances when  required  in  writing  by  the  tenant  so  to  do. 
In  witness,  &c. 

The  Schedule  [or  Inventory]  above  referred  to. 


III.  AGREEMENT  for  the  Letting  of  Furnished  Lodgings 
with  Attendance,  (&c.,  from  Month  to  Month  or  Week  to 
Week. 

AN  AGEEEMENT  made  the  day  of  19    , 

Parties.  BETWEEN  [landlord],  of,  &c.,  (hereinafter  referred  to  as  the  land- 
lord), of  the  one  part ;  and  \tenant\  of,  &c.,  (hereinafter  referred 
to  as  the  tenant),  of  the  other  part.  Whereby  it  is  agreed  as 
follows : 
Agreement.  1.  The  landlord  shall  let,  and  the  tenant  shall  take.  All  that 
Parcels;  the  ground-floor  and  the  two  front  attics,  with  the  back  coal-cellar 
of  the  dwelling-bouse  of  the  landlord,  situate  in  street,  in 

the  parish  of  ,  &c.,  together  with  the  use  of  the  front 

kitchen  and  the  back  yard,  with  the  appurtenances,  in  common 
with  the  occupier  for  the  time  being  of  the  other  part  of  the  said 
with  ^mi-  dwelling-house ;  together  with  the  fixtures,  furniture,  utensils,  and 
in  schedule,  things,  particularly  mentioned  in  the  schedule  hereunder  written, 
and  also  such  attendance  as  is  hereinafter  mentioned,  from  the 
Term.  day  of  .  19     ,  from  month  to  month  [or  from 

Rent.  week  to  week],  until  one  of  the  parties  hereto  shall  give  to  the  other 

in  writing  one  month's  [or  one  week's]  notice  to  quit,  such  notice 
to  expire  on  the  day  of  any  month  [or  on  any  Saturday] ; 

At  the  rent  of  £  for  every  calendar  month  [or  week],  to 

be  paid  at  the  end  of  every  such  month,  [or  payable  on  the 
day  of  every  month,  or  to  be  paid  on  Saturday  in  each  week]^ 
during  the  tenancy. 
After  notice,       2.  The  tenant  will  pay  to  the  landlord'the  rent  hereby  reserved 

tenant  to  e  -iii  ifi 

quit  and      at  the  timcs  and  in  manner  aforesaid,  and  at  the  end  of  the  tenancy 

IcflVG  the 

furniture,    will  Icavo  the  premises  and  the  said  fixtures,  furniture,  utensils,  and 
condition"    things,  in  as  good  state  and  condition  as  the  same  now  are,  reason- 
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Landlord 
to  repair 
premises 
and  furni- 
ture. 


able  wear  and  tear  and  damage  by  fire  excepted ;  And  also,  will 
and  to  re-     replace  such  part  of  the  glass,  china,  and  earthenware  as  shall  be 

place  broken      ^  _  r-_  .  . 

glass,  &c.     broken  or  missing,  with  other  articles  of  the  same  pattern  and  of 
equal  value. 

3.  The  landlord  will  pay  all  rates  and  taxes  of  every  description^ 
and  will  and  shall  during  the  tenancy  keep  the  premises  and  furni- 
ture in  good  repair  and  condition,  and  replace  such  part  of  the 
fixtures  and  furniture  as  shall  by  reasonable  wear  and  tear  be 
rendered  unfit  for  use.  And  also  shall  and  will  indemnify  the 
tenant  against  all  ground  and  other  rent  which  is  or  may  become 
due  or  payable  during  the  tenancy  to  the  superior  landlord  and 
from  all  distresses  claims  and  demands  in  respect  of  the  premises,, 
and  also  will  not  nor  shall  do  or  permit  or  suffer  to  be  done 
anything  in  or  on  the  premises  of  a  noisy  or  offensive  nature 
during  the  tenancy. 
Landlord  4.  The   landlord  will   find   and    provide   the  tenant  with  alt 

attendance  ncccssary  and  proper  attendance,  including  cooking  and  boot  and 
plate,  &c.'  shoe  cleaning,  and  also  will  find  and  provide  him  with  proper  and 
sufficient  linen,  china,  glass,  knives,  silver  or  plated  forks  and 
spoons,  and  other  necessary  household  articles  to  enable  him  to 
reside  comfortably  in  the  said  apartments  and  premises  during^ 
the  tenancy. 

5.  If  at  any  time  during  the  tenancy,  the  tenant  shall  be 
annoyed  or  disturbed  by  anything  of  a  noisy  or  offensive  nature,^ 
contrary  to  the  stipulation  hereinbefore  contained,  or  if  it  shall 
appear  that  there  is  any  embarrassment  on  the  part  of  the  land- 
lord, or  any  danger  of  a  distress  for  rent,  rates,  or  taxes,  or  of  an 
execution  against  the  goods  of  the  landlord,  then  and  in  any  such 
case  it  shall  be  lawful  for  the  tenant  by  notice  in  writing  tO' 
determine  the  tenancy,  and  thereupon  forthwith  to  quit  possession. 
of  the  premises,  anything  to  the  contrary  herein  contained  not- 
withstanding ;  and  in  such  case  the  tenant  shall  be  liable  to  pay 
only  a  proportional  part  of  the  rent  up  to  the  day  of  his  so  quitting 
the  premises  :  provided  nevertheless  that  the  tenant  shall  not 
hereby  be  deprived  of  the  protection  of  the  provisions  of  the 
Lodgers'  Goods  Protection  Act,  1871. 

6.  If  any  monthly  [01'  weekly]  payment  of  rent  shall  be  in^ 
arrear  for  more  than  days,  it  shall  be  lawful  for  the  land- 
lord to  re-enter  on  the  premises,  and  forthwith  to  determine  the- 
tenancy. 

In  witness,  &c. 


Tenant  if 
disturbed, 
<S:c.,  may 
determine 
tenancy. 


Power  of 
re-entry. 


The  Schedule  above  referred  to. 


IV.  LEASE  of  a  Residential  Flat,  or  Set  of  Chambers. 

Parties.  THIS  INDENTURE  made  the  day  of  19     ,. 

Between  A.  B.,  of,  &c.  (hereinafter  called  the  lessor),  of  the  one 
part ;  and  C.  D.,  of,  &c.  (hereinafter  called  the  lessee),  of  the  other 
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Demise.       part:    WITNESSETH  that  the  lessor  hereby  demises  unto  the 

Parcels.       lessee  All  that  suite  of  apartments  consisting  of  rooms, 

known  or  intended  to  be  known  as  the  suite  of  apartments, 

on  the  floor  of  the  messuage  or  mansion  known  as  No. 

Street  [or  Mansions],  in  the  parish  of  ,  in  the  county  of 

of^f^fto'^  :  Reserving  to  the  lessor  and  to  the  superior  lessor  or 

build  on      lessors  for  the  time  being,  full  right  to  erect  any  buildings  upon 

land.  any  adjacent  property,  notwithstanding  that  such  buildings  when 

erected  may  impair  or  injuriously  affect  the  free  access  of  light  and 

Habendum,  air  through  any  windows  of  the  premises  :    To  HOLD  unto   the 

lessee,  for  the  term  of  years,  from  the  day  of 

Reddendum.  ,19     ,  YIELDING  for  it  during  the  Said  term  the  yearly 

rent  of  £  ,  and  so  in  proportion  for  any  less  period  than  a 

year,  by  equal  quarterly  payments  on  the  usual  quarter  days  in 

every  year,  the  first  of  such  payments  to  be  made  on  the 

LeoeeTs      day  of  ,  19     :  And  the  Lessee  hereby  covenants  with 

C0V6D&Ilt«S  ' 

to  pay  rent  the  lessor  that  he,  the  lessee,  will  pay  the  said  rent  at  the  times 
ratef*^       and  in  manner  aforesaid,  and  will  pay  to  the  Gas  Com- 

pany their  charges  for  gas  consumed  on  the  premises,  according  to 
the  meter  placed  or  to  be  placed  by  the  said  Gas  Company 

!I?ii?.^/    in  the  meter-house  of  the  said  mansion  :  And  ALSO  will  not  use  or 
premiaea  lor 

improper     permit  the  premises  to  be  used  for  any  illegal  or  improper  purpose, 
parposee  or*^  ,  '^  jo  ri-rr-» 

cause  nor  exhibit  any  placard  or  any  part  thereof,  nor  hang,  or  allow  to 

annoyance;  ,        ,  I      i  i  •   i  i  •  i         *      i 

be    hung,    any   clothes,   or  other  articles,  on  the  outside  of   the 

premises,  nor  make,  nor  permit  to  be  made,  any  disturbance,  noise, 

or  annoyance  whatsoever,  detrimental  to  the  premises,  or  to  the 

comfort  of  the  other  inhabitants  of  the  said  messuage,  nor  do,  or 

permit  to  be  done,  any  act  or  thing  which  may  be,  or  grow,  to  the 

annoyance,  damage,  or  disturbance  of  the  lessor,  or  the  superior 

lessor  or  lessors  for  the  time  being,  or  their  tenants,  or  the  occupiers 

of  any  adjoining  premises,  nor  convert  the  premises,  or  any  part 

thereof,  into  nor  use  the  same  as  a  shop  or  warehouse,  or  suffer  any 

trade  to  be  carried  on  therein,  but  will  use  the  same  as  a  private 

residence  only  :  And  will  not  use  the  same  for  any  purpose  or  in 

any  manner  so  as  to  cause  scandal   or   annoyance  to  the  other 

inhabitants  of  the  said  mansion,  or  to  the  neighbours  or  neighbour- 

w^ter-^^^^  hood  :  And  will  not  waste,  or  permit  to  be  wasted,  any  water  on 

not  to  soU    the   premises :    And  WILL'  not  allow   any  person  or  persons   or 

passages;     children  under  his  control  to  loiter  or  play  in  the  passages,  land. 

ings,  or  stairs  of  the  said  mansion,  nor  soil  the  same  by  the  carrying 

of  coals  or  other  articles,  and  shall  not  use  the  same  in  any  way 

notto  except  for  the  purpose  of  ingress  or  egress:  And  will  not  assign 

wthout       or  underlet  the  premises,  or  any  part  thereof,  without  the  consent 

consent  of     .  .   .  ,    ,       ,  ,  ,  i  i  •  i 

lessor;        in  Writing  of  the  lessor,  such  consent  not  to  be  unreasonably  with. 

'o '^'»i^  in- held :  And  will  keep  the  interior  of  the  premises,  and  also  the 
doors  and  windows  thereof,  and  the  fixtures  therein,  and  all  interior 
walls,  pipes,  and  other  appurtenances,  in  good  substantial  and  ten- 
antable  repair,  and  in  clean  condition  (damage  by  fire  excepted) : 

wid  paint,    And  particularly  will  in  the  seventh  year  of  the  said  term,  cal- 

seventh       culated  from  the  day  of  ,  19       ,  whitewash  the 

year  of  the  .  •  ,,        ,     ,  .  •  i         •     i^i 

tenancy.      ceiiings  and  cornices,  paper  the  walls  of  the  premises  with  suitable 
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;  paper,  and  paint  in  a  proper  manner  with  two  coats  of  good  oil  and 

whitelead  paint  of  suitable  colours,  and  grain  and  varnish  all  the 

internal  wood,  iron,  and  other  work  previously  painted,  grained,  or 

irspecTion    varnished  :  And  also  will  permit  the  lessor,  or  his  agents,  and  the 

of  premises,  superior  lessor  or  lessors  for  the  time  being,  and  their  respective 

architects,  agents,  surveyors,  and  workmen,  twice  in  every  year  or 

oftener  during  the  said  term,  at  all  reasonable  hours,  to  enter  into 

the  premises,  to  view  the  condition  thereof,  and  to  give  or  leave 

notice  in  writing  upon  the  premises  for  the  lessee  of  all  defects  and 

SotTce^^^°°  wants  of  repair  there  found  :  And  also  will  within  three  calendar 

months  after  every  such  notice  well  and   sufficiently  repair  and 

make  good  such  defects  and  wants  of  repair,  whereof  notice  shall 

have  been  so  given  or  left :  And  also  will  permit  the  lessors  and 

their  agents  or  workmen  to  do  all  such  repairs  as  they  may  be  liable 

to  do  upon  the  premises,  or  in  or  upon  premises  adjoining  the  same  : 

?°'  ^th"'     -A.ND  also  will  not  during  the  said  term  cut  or  maim  any  of  the 

premises;     principal  timbers  ot  walls  of  the  premises,  or  any  part  thereof,  or 

make,  or  permit  to  be  made,  any  addition  to  the  premises,  or  any 

alteration   in   the   architectural    decoration    thereof,    without   the 

to  deliver     licence  in  writing  of  the  lessor  :  And  will  at  the  end  of  the  said 

possession  o 

at  end  of  term  peaceably  and  quietly  deliver  up  possession  of  the  premises 
unto  the  lessor  in  good  state  and  condition  (damage  by  fire  ex- 
cepted) together  with  the  Venetian  blinds  and  landlord's  fixtures 
now  or  at  any  time  during  the  said  term  to  be  fixed  or  fastened  to 
the  premises,  or  any  part  thereof,  and  all  improvements  and  additions 

Lessoi's       thereto :  And  the  lessor  hereby  covenants  with  the  lessee  that 

covenants :  •' 

the  lessee,  performing  and  observing  all  the  covenants  by  the  lessee 

^o'^mem-^"'^®'^^^"  contained,  may  quietly  hold  and  enjoy  the  premises  during 

the  said  term  without  any  interruption  by  the  lessor  or  any  person 

to^pay  taxes,  claiming  through  him :  And  further  that  he  the  lessor  will  pay 

all  rates  and  taxes,  parliamentary,  parochial,  or  otherwise,  that  now 

are,  or  that  hereafter  may  be  imposed  upon  the  premises,  including 

water  rate  but  excluding  gas  rate,  and  that  he  will  keep  the  exterior 

of  the  premises  in  good  and  substantial  repair :  And  also  will,  at 

his  own  proper  costs,  within  three  months  from  the  date  hereof, 

completely  finish   the   premises  fit   for  habitation  in  a  good  and 

substantial  and  workmanlike  manner,  and  with  good  and  proper 

TO^nb^^"'^  materials  of  their  respective  kinds  :  Provided  always  that  on  any 

breach  of  any  of  the  covenants  by  the  lessee  herein  contained  the 

lessor  may  re-enter  upon  the  premises,  and  immediately  thereupon 

^usjrasi^on  ^^^  ^^^^  ^^^'^^  ^^^^^  absolutely  determine :  Provided  also  that  if 

cas'^^of  'd      ^^^  premises,  or  any  part  thereof,  shall  at  any  time  during  the  said 

struction  of  term  be  destroyed  or  rendered  uninhabitable  by  fire  (except  through 

Dl'GnilSGS  DV  */  \  I.  <J 

fire.  the  wilful  neglect  of  the  lessee),  then  and  in  such  case  the  payment 

of  the  rent  hereby  reserved,  or  a  proportionate  part  thereof,  accord- 
ing to  the  extent  of  the  damage  incurred,  shall  be  suspended  until 
the  premises  shall  have  been  reinstated  and  again  rendered  fit  for 

tkm  dau^.  habitation :  Provided  lastly  that  the  lessor  and  the  lessee,  and 
the  executors,  administrators,  and  assigns,  of  the  lessor  and  of  the 
lessee  shall  be  respectively  bound  by  and  be  entitled  to  the  benefit 
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of  these  presents,  and  to  the  covenants,  conditions,  and  agreements 
therein  contained  in  like  manner  as  if  the  words  "executors, 
administrators,  and  assigns"  were  inserted  next  after  the  words 
"  lessor  "  and  "  lessee  "  throughout,  so  far  as  the  nature  of  the  case 
will  admit,  and  unless  the  context  may  require  a  different  con- 
struction. 

In  witness,  &c. 


Pitrties. 
Testatum. 

Parcels. 

Dwelling- 
house; 


wood  and 
shrubbery. 


Habendum. 


Reddendum. 


Reddendum 
of  £100  an 
acre  for 
ploughing 
meadow. 


V.  LEASE  of  a  Mansion-house,  Furniture,  Garden,  and  Pleasure- 
Grounds,  Reddendum  on  breach  of  certain  Covenants,  Special 
Covenants  for  the  Preservation  of  the  Fwniture.  Management 
of  the  Garden,  Fruit-Trees,  Fleasure-Grounds,  &c. — Covenant  by 
Lessor  to  Fay  Taxes,  or  allow  the  Lessee  to  Deduct  them  out  of 
the  Bent. 

THIS  INDENTURE,  made,  &c.,  between  [lessor],  of,  &c. 
(who,  &c.),  of  the  one  part ;  [lessee];  of,  &c.  (who,  &c.),  of  the  other 
part :  WITNESSETH  that,  in  consideration  of  the  rents  hereby 
reserved,  and  of  the  covenants  hereinafter  contained  and  by  the 
lessee  to  be  respectively  paid,  observed,  and  performed :  the  lessor 
hereby  demises  unto  the  lessee,  All  that  messuage  and  dwelling- 
house,  situate  in  the  parish  of  ,  in  the  county  of  , 
and  commonly  called  or  known  by  the  name  of  Lodge, 
with  the  out-buildings,  gardens,  shrubberies,  and  pleasure-grounds 
thereunto  belonging :  And  also  all  the  fixtures  and  articles  of 
furniture  in  and  belonging  to  the  said  messuage  or  tenement,  and 
mentioned  in  the  schedule  or  inventory  hereunder  written ;  And 
also  ALL  that  close,  or  parcel  of  meadow  or  pasture  land,  situate 
in  front  of  the  said  messuage  or  dwelling-house,  and  partly  sur- 
rounding the  same,  containing  by  estimation  twelve  acres  or 
thereabouts  :  And  also  ALL  THAT  other  close,  or  parcel  of  meadow 
land,  situate  behind  the  said  dwelling-house,  and  containing  by 
estimation  six  acres  or  thereabouts;  And  also  ALL  THAT  wood,  or 
parcel  of  wood  ground,  situate  near  unto  the  said  messuage  or 
dwelling-house,  with  the  shrubbery  and  gravel  walk  through  the 
same,  containing  by  estimation  ten  acres  or  thereabouts ;  and  which 
messuage  or  dwelling-houSe,  closes,  pieces,  or  parcels  of  land,  wood, 
and  premises,  are  now  in  the  occupation  of  the  lessor,  and  the  same 
are  more  particularly  delineated  and  described  in  the  plan  or 
ground  plot  thereof,  drawn  in  the  margin  of  these  presents :  To 
HOLD  the  said  messuage  or  dwelling-house,  furniture,  and  all  and 
singular  other  the  premises  hereby  demised,  with  their  appurten- 
ances, unto  the  lessee,  henceforth  during  the  terra  of  years : 
Yielding  and  paying  therefor  the  yearly  rent  of  £  ,  in 
even  portions,  half-yearly,  on,  &c. ;  the  first  payment  to  be  made 
on  the  day  of  next ;  And  also  YIELDING  AND 
paying  on  the  days  aforesaid  (above  the  yearly  rent  of  £ 
hereinbefore  reserved),  for  every  acre  of  meadow  or  pasture  ground 
which  the  lessee  shall  plough,  break  up,  or  convert  into  tillage, 
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of  additional 
rent  for 
breach  of 
covenant. 


and  to 
repair, 


contrary  to  the  covenant  hereinafter  contained,  the  yearly  rent  of 
£100  during  the  then  residue  of  the  said  term ;  the  first  payment 
of  the  said  additional  rent  to  be  made  on  such  of  the  days  herein- 
before appointed  for  payment  of  rent  as  shall  happen  next  after 
such  ploughing,  breaking  up,  or  conversion  into  tillage  as  aforesaid  ; 
in  case  the  lessee  shall  be  guilty  of  any  breach  or  non- 
performance of  any  of  the  several  covenants  or  agreements  herein- 
after contained  on  the  part  of  the  lessee  to  repair  the  premises,  and 
to  preserve  the  said  furniture,  and  to  preserve  the  timber  trees  and 
other  trees  on  the  premises,  and  not  to  assign,  underlet,  or  otherwise 
dispose  of  or  part  with  the  possession  of  the  premises  as  is  herein- 
after more  fully  expressed  :  Then  also,  and  on  every  such  breach  or 
non-performance.  Yielding  and  paying  the  further  additional 
yearly  rent  of  £200,  during  the  said  term,  on  the  days  and  in 
manner  aforesaid  ;  the  first  payment  of  the  rent  lastly  hereinbefore 
reserved  to  be  made  on  such  of  the  aforesaid  days  of  payment  as 
shall  happen  next  after  any  and  every  such  breach  or  non-perform- 
Covenants    ^ugg  ^g  aforesaid  :  And  the  lessee  hereby  covenants  with  the 

Dy  lessee 

to  pay  rents  lessor  that  he  the  lessee  will  pay  the  yearly  rents  hereby  reserved 
at  the  times  and  in  manner  hereinbefore  appointed  for  payment 
thereof  respectively ;  And  also,  that  the  lessee  will,  at  all  times 
during  the  continuance  of  the  term  hereby  created,  as  often  as 
occasion  shall  require,  at  his  own  expense,  sufficiently  repair,  main- 
tain, paint,  and  preserve  the  said  messuage  or  dwelling-house,  with 
the  stables,  out-buildings,  and  appurtenances  thereunto  belonging, 
and  all  other  the  erections  and  buildings  standing  or  being  on  the 
premises,  or  any  part  thereof ;  and  will  keep  the  premises,  with  all 
the  walls,  rails,  fences,  drains,  sinks,  sewers,  and  appurtenances 
thereunto  belonging,  in  good  and  tenantable  repair  and  condition 
(accidents  by  fire  only  excepted) ;  And  will  not  remove,  from  out 
of  the  said  messuage  or  dwelling-house  and  premises,  any  of  the 
articles  of  furniture  in  or  about  the  same,  and  which  are  hereby 
demised  therewith ;  but  will  at  all  times,  during  the  continuance 
of  this  present  demise,  carefully  preserve  the  same  furniture  from 
being  lost,  or  in  any  manner  damaged  or  injured  (reasonable  use 
and  wear  thereof  and  accidents  by  fire  only  excepted) ;  And  also 

to  keep  the  that  the  lessee  will,  from  time  to  time  during  the  continuance  of 

gardens m  i        .         i  i  i  i  i     i  • 

order;  the  present  demise,  keep  the  gardens  and  garden  ground  belonging 
to  the  said  messuage  or  dwelling-house  well  cropped  and  manured, 
and  manage  the  same  according  to  approved  methods  of  gardening : 

to  preserve  ^nd  that  he  will  not  cut  down  or  destroy  any  of  the  fruit-trees  or 

the  fmit-  .  ,  •   ,       ,     11 

trees.  any  other  trees  now  growing,  or  which  shall,  at  any  time  or  times 

during  the  term  hereby  created,  grow  in  the  said  gardens  (except 

such  trees  as  shall  be  decayed  or  shall  cease  to  be  productive  of 

fruit),  but  will  carefully  preserve  the  same  trees,  except  as  aforesaid, 

and  cause  the  said  fruit-trees  to  be  properly  pruned  at  seasonable 

to  plant       times  of  the  year :  And  that  he  will  plant,  in  the  place  or  stead  of 

in  the  room  every  fruit-trec  which   shall  be  decayed  or  become  unproductive 

treeir^^     during  the  said  term,  and  which  shall  be  cut  down  by  him  or  them, 

a  thriving  tree  of  proper  growth,  of  the  same  sort  of  fruit :  And 


Not  to 
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ALSO  that  the  lessee  will  not,  at  any  time  during  the  continuance  of 
this  present  demise,  fell,  cut  down,  lop,  top,  or  carry  away  any  of 
the  timber  or  other  trees  now  growing  or  being,  and  which  shall  at 
any  time  or  times  during  the  said  term  grow  or  be,  upon  the  other 
parts  of  the  premises,  but  will  preserve  the  last-mentioned  trees, 
and  all  the  shrubberies,  hedges,  and  underwood  belonging  to  the 
premises  from  damage  or  injury  by  cattle  or  otherwise  ;  And  also 
will  keep  the  said  pleasure-grounds  and  ornamental  plot  of  the 
premises  in  good  order,  as  the  same  have  been  usually  kept  by  the 
lessor,  and  will  not  use  the  same  for  any  other  purposes  than  those 
of  pleasure  and  ornament ;  nor  commit,  or  suffer  to  be  committed, 
on  the  premises,  or  any  part  thereof,  any  waste,  spoil,  or  destruction 
whatsoever;  And  also  that  the  lessee  will  not,  at  any  time  during 
this  present  demise,  plough,  break  up,  or  convert  into  tillage,  all  or 
any  of  the  meadow  or  pasture  ground  hereby  demised,  without  first 
obtaining  the  licence  or  consent  in  writing  of  the  lessor  for  that 
purpose ;  And  also  that  the  lessee  will,  in  every  year  during  the 
said  term,  cause  all  the  dung,  manure,  and  compost  to  arise  from 
the  premises,  or  any  part  thereof,  to  be  spread  or  bestowed  in  a 
husband-like  manner,  upon  the  land  or  ground  hereby  demised,  on 
such  part  thereof  as  shall  stand  in  most  need  of  manure  ;  And  that 
he  will  not  in  anywise  impoverish  or  deteriorate  the  land  or  ground 
hereby  demised,  or  any  part  thereof ;  but  will,  at  all  times  during 
the  said  term,  use,  manage,  and  cultivate  the  same  in  a  husband- 
like manner ;  And  also  that  the  lessee  will  not,  at  any  time  or 
times  during  the  term  hereby  created,  assign,  demise,  or  otherwise 
dispose  of  or  in  any  wise  part  with  the  possession  of  the  premises, 
or  any  part  thereof,  to  any  person  or  persons  whomsoever,  for 
the  whole  or  any  part  of  the  said  term,  without  the  licence  of  the 
lessor  in  writing  first  obtained  for  the  purpose  [such  licence  not 
to  be  unreasonably  or  arbitrarily  withheld] :  And  also  that  the 
lessee  will,  at  the  expiration  or  other  sooner  determination  of  the 
term  hereby  granted,  peaceably  and  quietly  yield  up  unto  the 
lessor  the  hereby  demised  messuage  or  dwelling-house,  closes,  pieces, 
or  parcels  of  land,  wood,  and  premises,  in  good  and  tenantable 
repair  and  condition,  together  with  all  the  fixtures,  furniture,  and 
articles  specified  in  the  schedule  or  inventory  hereunder  written ; 
And  also  that  the  lessor  shall  be  at  liberty,  either  with  or  without 
workmen  or  others,  twice  in  every  year  during  the  term  hereby 
granted,  at  all  convenient  times  in  the  day,  to  enter  into  and  upon 
the  premises,  in  order  to  view  the  same  and  examine  the  state  and 
condition  thereof ;  And  in  case  the  lessor  shall  find  any  want  of 
repairs,  and  shall  deliver  to  the  lessee,  or  leave  upon  the  premises, 
a  notice  in  writing,  enjoining  him  to  repair  the  premises,  then  the 
lessee  shall,  within  the  space  of  two  calendar  months  after  the 
delivery  of  such  notice,  repair  the  same  accordingly ;  And 
FURTHER,  that  the  lessee  will  not,  during  the  term  hereby  granted, 
use  or  employ  the  .premises,  or  any  part  thereof,  or  permit  or 
suffer  the  same  to  be  used  or  employed,  for  the  purposes  of  any 
trade  or  business  whatsoever ;  And  the  lessor  hereby  covenants 
with  the  lessee  that  the  lessor  will  discharge  and  pay  all  taxes, 
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assessments,  and  other  impositions  whatsoever,  which  now  are,  or 
shall  at  any  time  or  times  hereafter  during  the  term  hereby  created 
be,  taxed,  charged,  or  imposed  upon  the  premises,  or  any  part 
thereof,  or  upon  the  landlord  or  tenant  in  respect  thereof,  or  will 
or  allow  the  from  time  to  time  allow  the  lessee  to  deduct  and  retain  the  amount 

tenant  to 

deduct  them  of  such  taxes,  assessments,  and  impositions,  out  of  the  rent  which 

out  of  the  '  r  » 

rent;  shall  have  become  payable  by  him  or  them  in  respect  of  the  same 

premises,  by  virtue  of  these  presents,  whether  such  taxes,  assess- 
ments, and  impositions  shall  have  accrued  and  become  payable  for 
or  in  respect  of  and  within  the  same  period  as  the  rent  out  of  which 
the  same  shall  be  deducted  or  not;  And  also  that  the  lessee 
paying  the  said  yearly  rents  hereby  reserved  respectively,  and 
observing  and  performing  all  and  singular  the  covenants,  conditions, 
and  agreements  on  his  part  to  be  performed  and  observed,  shall 
and  may  peaceably  and  quietly  hold  and  enjoy  the  premises  during 
the  said  term  without  any  interruption  or  disturbance  of  or  by  the 
lessor  or  any  person  or  persons  whomsoever  claiming  under  or  in 
trust  for  him  :  Provided  always,  that  if  the  yearly  rents,  or  any 
of  them,  hereby  reserved,  or  any  part  thereof  respectively,  shall 
be  in  arrear  for  the  space  of  thirty  days  next  after  either  of  the 
days  hereinbefore  appointed  for  payment  thereof,  whether  the  same 
shall  have  been  lawfully  demanded  or  not;  or  in  case  default 
shall  be  made  in  the  observance  or  performance  of  any  of  the 
covenants  hereinbefore  contained  and  on  the  part  of  the  lessee  to  be 
observed  and  performed,  then,  in  either  of  the  said  cases,  it  shall  be 
lawful  for  the  lessor  to  re-enter  into  the  premises,  or  any  part  thereof 
in  the  name  of  the  whole,  and  to  re-possess  and  enjoy  the  same  as 
in  his  former  estate  ;  and  upon  such  entry  the  term  hereby  granted 
shall  cease,  determine,  and  be  absolutely  void. 
In  witness,  &c. 

The  Schedule  above  referred  to. 
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VI.  LEASE  of  a  Eight  of  Shooting,  c&c. 

THIS  INDENTUEE,  made  the  day  of  19     , 

Between  [lessor],  of,  &c.,  of  the  one  part;  and  [lessee],  of,  &c.,  of 
the  other  part :  WITNESSETH  that,  in  consideration  of  the  rent 
and  lessee's  covenants  hereinafter  reserved  and  contained,  the  said 
[Zessw]  hereby  demises  unto  the  said  [lessee],  All  that  the  sole  and 
exclusive  right  (subject  as  hereinafter  mentioned)  of  shooting, 
fowling,  coursing,  fishing,  and  sporting  in,  over,  and  upon  the 
farms,  closes,  woods,  coppices,  and  plantations,  situate  in  the 
several  parishes  of  and  ,  in  the  county  of  , 

and  particularly  described  in  the  schedule  hereunder  written,  and 

cotta^e^^^'^  containing  altogether  acres  or  thereabouts ;  And  also  all 

that  keeper's  cottage  or  lodge,  and  the  kennels,  offices,  and  out- 
buildings thereto  belonging,  situate  at  aforesaid,  and  now 

Habendum,  or  late  in  the  occupation  of  [occupant] :  To  hold  the  premises  unto 
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Lessee's 
ooTenante ; 


the  said  [lessee]  from  the  day  of  19     >  for  the 

Eeddendum.  term  of  years,  if  the  said  [lessee]  shall  so  long  live :  Yield- 

ing AND  PAYING  therefor  the  yearly  rent  of  £  ,  and  so  in 

proportion  for  a  less  period  than  a  year,  to  be  paid  by  two  equal 
half-yearly  payments  on  the  day  of  and  the 

day  of  in  every  year,  the  first  payment  to  be  made  on  the 

day  of  19       ;    And  the  said  [lessee]  hereby 

COVENANTS  with  the  said  [Ze^sor]  in  manner  following,  that  is  to 
say  :  that  he  the  said  [lessee]  will  pay  the  said  rent  hereby  reserved 
MSratMu*  at  the  times  and  in  manner  hereinbefore  mentioned ;   And  will 
also  pay  all  rates  for  the  time  being  payable  in  respect  of  all  the 
premises  hereby  demised,  and  if  the  said  [lessor]  shall  at  any  time 
be  required  to  pay  any  rate  or  rates  in   respect  of  any  of  the 
rights  of  sporting  hereby  demised,  that  he  the  said  [fess^c]  will  repay 
to  the  said  [lessor]  all  sums  which  shall  be  paid  by  him  in  respect  of 
any  such  rate  or  rates  as  last  aforesaid,  the  same  to  be  recoverable 
^*2^^P   by  the  said  [lessor]  as  rent  in  arrear ;  And  also  that  the  said  [/cssw] 
*o«.4c.;      will  exercise  the  said  rights  and  privileges  in  a  proper  and  sports- 
preeervation manlike  manner:  And  will,  during  the  said  term,  at  his  own 

and  proteo-  ,  ,      '  ,  i  •  j 

tion;  cost,  keep  at  least  gamekeeper  and  assistants;  and 

will  use  his  best  endeavour  to  preserve  a  proper  and  sufficient 
head  of  game,  and  to  protect  the  same,  and  the  young  and  eggs 
thereof;  and  will  pay  all  expenses  of  and  incident  to  such  pre- 
servation and  protection  ;  And  also  will,  during  the  said  term,  pay 
and  satisfy  all  reasonable  claims  of  the  tenants  or  occupiers  of  the 
damages  U)  said  lauds  mentioned  in  the  schedule  hereunder  written,  for  corn- 
crops;  pensation  for  damage  or  injury  to  the  banks,  hedges,  or  fences  of 
the  said  lands,  or  for  damage  to  the  crops  grown  thereon,  by  reason 
of  or  incident  to  the  exercise  of  the  rights  hereby  demised  by  the 
said  [lessee],  or  his  friends  or  servants,  or  by  game  preserved  by 
the  said  [/«s^e]  on  the  said  lands  (all  such  claims  to  be  settled 
by  arbitration  by  a  single  arbitrator  [or  two  arbitrators  and  an 
umpire]  pursuant  to  the  Arbitration  Act,  1889);  And  will  keep 
the  said  [/es5<w]  well  and  sufficiently  indemnified  in  respect  of  all 
such  claims ;  And  that  he  the  said  [/«s«e«]  will  not  assign,  underlet, 
or  otherwise  part  with  the  possession  of  the  premises  hereby 
demised,  or  any  of  them,  or  any  part  thereof  resj)ectively,  without 
the  previous  consent  in  writing  of  the  said  [/css(w] ;  And  also  that 
he  the  said  [lessee]  will,  at  the  end  or  sooner  determination  of  the 
said  term,  leave  on  the  said  lands  a  proper  and  sufficient  head  of 
game,  and  particularly  not  less  than  hen  pheasants,  and 

will  deliver  up  to  the  said  [/e-ssor]  the  said  cottage,  with  the  out- 
buildings and  appurtenances  thereof,  in  good  and  tenantable  repair 
and  condition :  And  the  said  [lessor]  hereby  covenants  with 
the  said  [lessee]  that  the  said  [lessee],  paying  the  said  rent  hereby 
reserved,  and  observing  and  performing  the  covenants  on  his  part 
herein  contained,  may  peaceably  enjoy  the  rights  and  liberties  and 
all  other  the  premises  hereby  demised,  without  any  interruption  or 
disturbance  from  or  by  the  said  [lessor],  or  any  person  or  persons 
to  prevent    claiming  under,  through,  or  in  trust  for  him;  And  also  that  the 
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said  [lessor]  will  at  all  times  during  the  said  term,  upon  the  request 
in  writing  of  the  said  [lessee],  bring  and  take  all  such  actions  and 
legal  proceedings  against  trespassers  and  poachers  as  shall  be 
reasonably  required  by  the  said  [lessee],  upon  being  indemnified 
by  the  said  [lessee]  against  costs  and  expenses,  and  sign  and  cause 
to  be  served  notices  to  trespassers  to  keep  off  the  lands  mentioned 
to  allow  pro- in  the  schedule  hereunder  written  ;  And  also  that  if  this  demise 

portion  of  ' 

expenses  in  shall  be  determined  by  reason  of  the  death  of  the  said  [lessee]  at 

case  of  .  "  '-  -' 

lessor's        any  time  between  the  2nd  day  of  February  and  the  1st  day  of 

ing  term. "    September  in  any  year  of  the  said  term,  then  he  the  said  [teor] 

will  repay  or  allow  to  the  executors  or  administrators  of  the  said 

[Zessee]  all  expenses  incurred  by  the  said  [lessee]  as  from  the  end  of 

the  preceding  season  up  to  the  death  of  the  said  [Zessge]  of  and 

incident  to  the  preservation  and  protection  and  rearing  of  game  on 

the  lands  aforesaid,  the  amount  to  be  so  repaid  or  allowed  to  be 

settled  (in  case  of  dispute)  by  arbitration  in  the  manner  aforesaid  : 

Proviso  for  PROVIDED  ALWAYS,  that  if  any  half-yearly  payment  of  the  said 

term.  rent  hereby  reserved,  or  any  part  thereof,  shall  be  unpaid  by  the 

space   of  days   after   the   same   shall   have   become   due, 

whether  the  same  shall  have  been  formally  or  legally  demanded 

or  not,  or  if  there  shall  be  any  breach  by  the  said  [lessee]  of  any  of 

the  covenants  on  his  part  herein  contained,  then  and  in  any  such 

case  the  demise  hereby  made  and  the  said  term  of  years 

shall  forthwith  absolutely  cease  and  determine. 

*  In  witness,  &c. 

The  Schedule  above  referred  to. 


VII.  AGREEMENT  for  the  Ming  of  a  Farm  from  Year  to  Year 
containing  Stipulations  as  to  the  Mode  of  Husbandry,  &c. 

MEMORANDUM  OF  AGREEMENT  made  this  day  of 

19     ,  Between  [landlord],  of  ,  in  the  county  of 

,  Esquire,  of  the  one  part,  and  [tenant],  of  ,  in 

S-S  °^     *^®  county  of  ,  Farmer,  of  the  other  part ;  WHEREBY 

lands  from   the  Said  [landlord]  agrees  to  let,  and  the  said  [tenant]  agrees  to  take, 
All  the  farm  and  lands  called  ,  situate  in  the  parishes  of 

and  ,   in  the   county  of  ,  excepting  a 

small   plantation   called  Coppice,  from  Michaelmas-day, 

1908,  upon  the  terms  following :  that  is  to  say,  the  tenancy  to  be 
JiiSron  the  ^''^"^  y^^^  ^^  y^^^  >  ^^^  tenant  to  enter  on  fallows  at  Lady-day, 
diff^ent      1909,  on  the  other  lands,  and  the  house  and  buildings  (except 
barns)  at  Michaelmas,  1908,  and  on  the  barns  at  May-day,  1909; 
either  party  to  be  at  liberty  to  determine  the  tenancy  by  a  notice 
in  writing  of  six  calendar  months  or  upwards  expiring  on  any 
Michaelmas-day :  And  it  is  hereby  agreed  that  section  33  of  the 
Agricultural  Holdings  (England)  Act,  1883,  shall  not  apply  to  this 
tenancy.      Tenant   to   quit   in   like   manner  as   before   expressed 
Rent.  concerning  his  entry.     Rent,  £  per  annum,  payable  half- 

yearly,  at  Lady-day  and  Michaelmas-day,  without  any  deduction 
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on  account  of  any  tax,  rate,  assessment  or  other  outgoings  whatso- 
ever, except  the  tithe  rent-charge,  and  the  land-tax,  and  landlord's 
As  to  taxes  property  tax,  which  are  to  be  paid  or  allowed  by  the  landlord. 
^^'  Landlord,  at  his  own  costs,  to  cause   the   repairs   to   the   barns 
mentioned  in  the   Schedule  hereto,  to  be  done   as  soon  as  con- 
veniently  can   be   after    Lady-day,    1909,    and   to   do   the   other 
repairs  mentioned  in  the  same  schedule  before  Christmas,  1909. 
Landlord  to  keep  buildings  in  tenantable  repair :  tenant  to  keep 
the  gates,  stiles,  bars,  and  fences  in  good  repair,   landlord  pro- 
viding rough  timber.     Tenant  not  to  lop  or  top  any  timber  tree, 
or  teller,  or  sapling  on  the  premises,  except  pollards  usually  and 
of  right  lopped  and  topped ;  tenant  to  cut  and  plash  the  quick-set 
As  to  timber,  hedges  and  other  fences  on  the  premises,  in  a  husband-like  manner, 
grassland,   to  throw  up  the  soil  to  the  roots  of  such  quick  and  other  fences, 
and  to  keep  the  ditches  cleaned  and  scoured,  and  the  drains  and 
water-courses  free  and  open.      Tenant  not  to  mow  any  grass  or 
meadow  land  above  once  in  any  one  year  of  his  tenancy,  and  if  he 
break  up  any  old  meadow  or  old  pasture  land,  unless  by  the  land- 
lord's consent  in  writing,  then  to  pay  the  further  yearly  rent  of 
£10  for  every  acre  so   broken  up,  and  so  in  proportion  for  any 
less  quantity  than  an  acre.     Tenant  to  crop  the  arable  land  in  the 
As  to  year  before  he  quits  the  holding  as  follows :   namely,  one  equal 

husbandry,  third  part  thereof,  with  wheat  or  barley,  one  other  equal  third 
part  with  beans,  peas,  tares,  clover,  or  oats,  and  the  remaining 
third  part  to  lie  in  fallow.  Tenant  throughout  the  tenancy  to  use 
and  consume  on  the  farm  all  hay  and  straw  and  also  all  turnips 
made  and  grown  thereon  ;  and  to  use  and  spread  dung  and  manure 
arising  or  made  on  the  farm,  in  such  manner  that  every  acre  in 
tillage  of  the  farm  may  be  well  manured  once  in  every  three  years 
of  his  tenancy.  Except  that  all  hay  and  wheat  straw  on  the  farm 
unconsumed  at  the  expiration  of  the  tenancy,  may  be  purchased 
by  the  landlord  or  succeeding  tenant,  at  a  fair  valuation  by  an 
arbitrator  appointed  in  accordance  with  the  Agricultural  Holdings 
(England)  Acts,  1883  to  1906.  Tenant  to  endeavour  to  prevent 
any  injury  by  persons,  cattle,  or  sheep,  to  any  of  the  hedges  or 
trees,  or  fences,  and  to  preserve  the  same,  and  not  to  do  any 
injury  to  any  timber  or  other  trees,  in  taking  such  loppings  as 

Landlord     before  allowed  to  him.      Landlord,  alone  or  with  any  other  or 
may  shoot  '  m 

game.         others  in  his  company,  may  shoot  game  on  the  estate.     Tenant 

to  permit  all  cottagers  to  continue  personally  to  hold  the  cottages 

on  the  farm,  at  the  present  rents  of  40s.  per  annum  respectively, 

and  conformably  to  the  conditions  on  which  they  now  hold  the 

Tenant  not  game  respectively.  Tenant  not  to  underlet  or  assign  the  premises 
'  or  any  part  thereof  (except  the  cottages).     Tenant  on  quitting  the 

—to  receive  farm,  to  receive  such  compensation  for  improvements  as  he  may  be 

compensa-  .  ,     ,.  ,         ,  .  ,    .  ,  .       ,  .        ,  . 

tion  for       entitled  to  under  the  said  Acts,  to  be  ascertained  as  m  those  Acts 
menu.        provided.     In  witness  whereof,  the  parties  hereto  have  set  their 
hands,  the  day  and  year  first  aforesaid. 

The  Schedule  above  referred  to. 
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Enumera-  Eepair  the  tiling  and  under-pinning  of  the  house :  repair  the 

repairs.  under-pinning  of  the  stable,  three  barns  and  granary :  and  fresh 
thatch  the  barns  and  granary :  repair  thatching  of  the  out-build- 
ings ;  repair  or  replace  defective  weather  boarding  of  barns,  and 
set  up  gates,  sets  of  bars,  and  stiles  in 

places  where  landlord  and  tenant  shall  consider  most  proper. 


VIII.  AGREEMENT  far  the  Letting  of  a  Farm  from  Year  to  Year. 
Michaelmas  letting;  half-year's  notice  to  quit.  Special  Con- 
ditions as  to  Cultivation,  &c.  Repairs  to  be  done  by  Tenant. 
Special  Provisions. 

Parties.  AN  AGEEEMENT  made  the  day  of  19     , 

Between  [landlord]  of,  &c.,  of  the  one  part ;  and  [tenant]  of,  &c., 
of  the  other  part. 

Interpretation  Clause. 
interpreta-         1.  Jn  this  agreement  (unless  a  contrary  intention  appears)  the 

tion  clause.  .  i       ii       i  ji  i  •  7  . 

expression  "  landlord  means  the  person  for  the  time  being  entitled 
to  the  rents  reserved  hereby,  whatever  be  the  nature  or  extent 
of  his  interest ;  the  expression  "  tenant "  means  the  holder  for 
the  time  being  of  the  premises  the  subject  of  this  agreement ; 
the  expressions  "  landlord  "  and  "  tenant "  respectively,  include  the 
agent  duly  authorised  to  act  for  the  respective  parties :  the 
expression  "  parties  "  includes  all  persons  comprised  in  the  respec- 
tive expressions  "landlord"  and  "tenant:"  and  the  expression 
"premises,"  unless  otherwise  restricted,  includes  the  whole  of  the 
farmhouse,  lands,  and  buildings,  the  subject  of  this  agreement. 

As  to  Parcels  and  Reservations. 

Agreement         2.  The  landlord  agrees  to  let,  and  the  tenant  agrees  to  take, 
take.  ALL  THAT  farmhouse,   homestead,  and  lands,  with  the  cottages; 

and  all  appurtenances  thereto  belonging,  situate  at  ,  in 

the  county  of  ,  which  premises  contain  together 

acres,  or  thereabouts,  and  consist  of  the  several  buildings, 
closes,  and  fields,  mentioned  in  the  Schedule  hereto. 
Reserva-  3.  All  game,  wild  fowl  [rabbits],  and  fish  (subject  only  to  the 

concurrent  rights  of  the  tenant  under  the  Ground  Game  Act,  1880), 
are  excepted  and  reserved  to  the  landlord  ;  with  the  exclusive  right 
for  himself,  his  friends,  and  servants,  of  hunting,  coursing,  shooting, 
fowling,  fishing,  and  sporting  over  the  premises  (subject  only  as 
aforesaid);  and  also  all  timber  and  other  trees,  pollards,  and  saplings, 
and  all  mines  and  minerals,  coprolites,  stones,  clay,  or  gravel ;  with 
full  liberty  of  access  for  all  persons  authorised  by  the  landlord  to 
cut,  win,  quarry,  work,  and  carry  away  the  same,  and  carry  out 


Parcels. 


-tions. 
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drainage,  or  repairs,  or  other  work  respectively  :  Provided  always 
that  the  landlord  shall  pay  to  the  tenant  reasonable  compensation, 
to  be  assessed  in  manner  hereinafter  provided,  for  damage  done  to 
growing  crops  in  so  doing ;  And  also  with  full  liberty  of  access  as 
aforesaid  to  the  premises  for  viewing  the  state  of  repair,  and 
management,  and  cultivation,  or  for  any  other  reasonable  purpose  ; 
and  also  the  right  to  take  and  resume  possession  of  land  for  the 
purpose  of  exchange  or  sale  as  well  as  for  the  purpose  of  working 
or  executing  any  of  the  improvements  or  works  mentioned  in  the 
forty-first  section  of  the  Agricultural  Holdings  (England)  Act,  1883  : 
Provided  always  that  the  landlord  shall  allow  a  proportionate 
reduction  from  the  rent  for  any  land  so  taken,  and  pay  compensa- 
tion for  damage,  such  reduction  and  compensation  to  be  ascertained 
in  manner  hereinafter  provided. 

As  to  Tenancy  and  Bents. 

Term  of  4,  The  tenancy  shall  be  for  one  year,  commencing  on  the  29th 

day  of  September  19  ,  and  shall  continue  thenceforth  from  year  to 
year :  Provided  always,  and  it  is  agreed  between  the  parties  hereto, 
that  the  thirty-third  section  of  the  Agricultural  Holdings  (England) 
Act,  1883,  shall  not  apply  to  the  present  contract  of  tenancy  in 
respect  of  the  premises  or  any  part  thereof,  but  the  same  shall  be 
determinable  at  the  end  of  any  year  thereof,  by  either  party  giving 
to  the  other  one  half-year's  previous  notice  in  writing  to  determine 
the  tenancy ;  And  the  tenancy  shall  also  be  determinable  as  is 
hereinafter  provided. 

Yearly  rent        5,  The  tenant  shall  pay  the  yearly  rent  of  £  clear  of  all 

deductions  (except  as  is  hereinafter  mentioned),  which  shall  become 
due  and  be  payable  by  equal  half-yearly  payments  on  the 
day  of  ,  and  the  day  of  in  every  year 

except  the  last  half-year's  rent,  after  a  notice  to  determine  the 
tenancy,   which  shall  become  due  and  be  payable  on  the 
day  of  next  before  the  determination  of  the  tenancy. 

AddiUonai         g.  The  tenant  shall  also  pay  interest  at  the  rate  of  £5  per  cent. 

rent  for  e  111 

landlord's  per  annum  on  any  sum  or  suras  of  money  expended  by  the  land- 
meotB.  lord,  pursuant  to  any  notice  by  or  at  the  request  of  the  tenant,  in 
draining  the  premises,  or  any  part  thereof,  in  altering  or  erecting 
buildings,  in  making  roads,  or  in  otherwise  improving  the  premises, 
after  the  works  agreed  to  be  done  at  the  commencement  of  the 
present  tenancy  are  completed,  of  which  completion  the  certificate 
of  the  landlord's  agent  shall  be  conclusive  evidence. 
Mode  of  7.  Xhe  interest  on  any  money  expended  by  the  landlord  in 

payment        ,  ,.  ''  ",„  1,  ,  ,- 

of  8uch       drainage  or  other  improvements  shall  accrue  due  from  the  end  of 
xent  the  current  half-year  in  which  the  work  shall  be  completed,  and 

shall  be  treated  in  all  respects  as  additional  rent,  and  shall  become 
due  and  payable  during  the  remainder  of  the  term  on  the  same 
days,  and  in  the  same  manner  as  the  original  rent  is  payable,  and 
shall  be  subject  to  the  same  conditions  and  remedies,  by  way  of 
distress  and  otherwise,  for  the  recovery  thereof ;  a  memorandum 
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made  on  this  agreement,  and  signed  by  the  landlord's  agent  for 
the  time  being,  stating  the  sum  spent,  and  the  interest  chargeable 
thereon,  shall  be  conclusive  evidence  of  such  amounts  respectively. 

8.  The  tenant  shall  also  pay  the  additional  rents  following, 
that  is  to  say  :  A  rent  at  the  rate  of  £20  per  annum  per  acre 
for  any  land  described  in  the  Schedule  hereto  as  pasture  or 
meadow  land,  or  land  to  be  retained  in  grass  throughout  the 
tenancy,  which  he  shall  break  up  or  convert  into  tillage  without 
the  landlord's  previous  consent  in  writing ;  such  additional  rents 
respectively  shall  commence  from  the  quarter  day  next  preceding 
such  breaking  up  or  conversion,  as  aforesaid,  and  shall  continue 
during  the  then  residue  of  the  tenancy,  and  be  payable  half- 
yearly  with  the  other  rents  of  the  farm,  and  be  subject  to  the 
same  conditions  and  remedies,  by  way  of  distress  or  otherwise, 
for  the  recovery  thereof. 

9.  The  tenant  shall  also  pay  an  additional  rent  at  the  rate  of 
£10  per  annum  per  acre  for  any  part  or  parts  of  the  premises 
which  shall  be  assigned,  or  under-let,  or  the  actual  or  beneficial 
possession  whereof  shall  be  in  anywise  parted  with,  without  the 
previous  consent  in  writing  of  the  landlord ;  such  additional  rent 
shall  commence  with,  and  continue  during  the  continuance  of  the 
under-letting,  and  shall  be  payable  and  subject  in  manner  men- 
tioned in  the  last  preceding  clause  :  Provided  tbat  neither  the 
under-letting  of  any  part  of  the  premises  for  cottages  and  gardens 
for  the  tenant's  labourers,  nor  the  letting  of  grass  keeping  in  the 
last  six  months  of  the  tenancy  for  healthy  sheep  or  neat  cattle 
shall  cause  such  additional  rent  to  become  payable. 

10.  The  tenant  shall  pay  all  existing  and  future  rates,  including 
poor  rate,  county  rate,  highway  rate,  sanitary  rate,  and  education 
rate,  and  all  taxes,  including  Valley  drainage  tax,  if  any, 
and  all  other  assessments  and  outgoings  whatsoever,  except  land 
tax,  tithe-rent  charge,  and  landlord's  property  tax,  which  if  paid 
by  the  tenant  shall  be  allowed  to  him  by  the  landlord  out  of  the 
next  half-yearly  payment  of  rent. 

11.  The  tenant  shall  personally  reside  in  the  farm-house,  and  shall 
not  assign,  under-let,  or  part  with  the  possession  of  the  premises, 
or  any  part  thereof,  except  the  cottages  (which  may  be  let  to 
weekly  tenants)  without  the  previous  consent  in  writing  of  the 
landlord,  nor  without  such  consent  let  or  set  the  keeping,  except 
in  the  last  six  months  of  the  tenancy,  nor  sell  the  growing  crops 
of  grass  or  clover  thereon. 

12.  The  tenant  shall  allow  the  outgoing  tenant  to  retain  until 
the  day  of  after  the  commencement  of  the  term 
hereby  created,  the  use  of  the  yards  for  the  consumption  of  the 
straw,  hay,  roots,  and  other  produce,  which  are  to  be  consumed  on 
the  premises,  together  with  the  barns  and  dressing  rooms  necessary 
for  the  threshing  and  dressing  of  the  corn  grown  during  the 
previous  harvest;  and  also  half  the  house  to  live  in,  with  a 
sufficient  portion  of  the  cart-horse  stable.  And  if  the  tenant  shall 
not  agree  with  the  outgoing  tenant  for  the  purchase  of  the  root 
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crops  then  growing  on  the  farm,  the  outgoing  tenant,  or  any  person 
or  persons  appointed  by  him,  shall  have  the  right  of  entry  and 
occupation  upon  and  of  the  lands  upon  which  such  root  crops  are 
growing,  and  upon  and  of  the  yards  and  land  in  or  upon  which  the 
root  crops  should,  under  the  15th  clause  of  this  agreement,  be 
consumed,  to  the  day  of  next  following  the  com- 

mencement of  the  term  hereby  created. 

13.  The  tenant'  shall  pay  to  the  outgoing  tenant  all  the  rent, 
rates,  and  taxes  paid  in^  respect  of  so  much  of  the  land  as  was,  and 
in  the  ordinary  course  of  husbandry  ought  to  have  been  dead 
fallow  in  the  preceding  summer,  and  also  for  all  ploughing  and 
acts  of  husbandry  done  thereon,  and  for  all  other  things  for  which 
the  outgoing  tenant  may  be  entitled  to  payment,  under  or  by 
virtue  of  the  lease  or  agreement  under  which  the  farm  is  or  has 
been  held,  or  under  or  by  virtue  of  any  custom  or  statute. 


■Consump- 
tion of 
straw,  Ac, 
on  the 
premises. 


Spreading 
manure. 


As  to  Cultivation  and  Management. 

coureTof  ^^'  ^^^  tenant  shall  during  the  tenancy  occupy  the  premises 

husbandly,  in  a  good  and  husband-like  manner,  and  so  as  not  to  impoverish 
them,  but  to  keep  them  in  good  heart  and  condition. 

15.  All  the  straw  of  oats,  barley,  peas,  or  beans  grown  upon 
the  farm  shall  be  consumed  with  neat  beasts  and  other  cattle,  and 
converted  into  dung  in  some  part  of  the  premises ;  and  upon  such 
part  of  the  land  as  is  suitable  for  lair  for  sheep  the  tenant  shall 
consume  one-half  of  the  turnips  that  may  in  any  year  be  grown 
thereon,  not  more  than  one-half  of  such  turnips  being  drawn  off 
the  land  on  which  they  are  grown,  and  such  turnips  drawn  off  the 
land  shall  be  consumed  on  some  other  parts  of  the  premises. 

16.  The  tenant  shall  year  by  year  spend,  spread,  and  bestow 
all  the  manure  and  compost  which  shall  arise,  or  be  made  from  or 
upon  the  premises,  on  such  part  of  the  premises  as  may  have  most 
occasion  for  the  same,  at  the  most  reasonable  time  after  such 
manure  or  compost  shall  have  arisen  or  been  made,  except  such 
manure  or  compost  as  shall  arise  or  be  made  during  the  last  twelve 
months  of  the  tenancy,  which  manure  shall  be  left  in  stacks  or 
heaps  in  the  most  convenient  places  on  the  premises  for  the  use  of 
the  landlord  [to  be  paid  for  by  valuation,  in  the  manner  hereinafter 
provided,  on  the  fifth  of  April  preceding  the  termination  of  the 
tenancy,  and  that  which  may  be  produced  on  the  premises  between 
that  time  and  the  termination  of  the  tenancy  to  be  valued  at  such 
termination]. 

17.  The  tenant  shall  not  mow  any  grass  land  not  described 
as  meadow  in  the  Schedule  hereto,  nor  shall  he  mow  any  meadow 
land  twice  in  any  year. 

AnthiUs,  Ac.  18.  The  tenant  shall  cut  or  geld  all  the  anthills  on  the  said 
farm  as  often  as  occasion  shall  require,  and  also  twice  in  every  year 
at  least  well  and  sufficiently  cut,  spud,  or  draw  all  the  thistles  upon 
the  premises. 

19.  The  tenant  shall  also  clean  out  and  scour  all  brooks  which 

courses  and  are  Considered  by  the   landlord  to  belong  to  the  premises,  and 


Mowing. 


Brooks, 
water- 


fences. 
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remove  the  drift  therefrom  at  some  convenient  period,  as  often 
as  occasion  shall  require,  and  also  shall  from  time  to  time,  and  as 
often  as  occasion  shall  require,  cut  and  plash  the  hedgerows,  and 
scour  the  ditches,  in  a  proper  and  workmanlike  manner,  leaving  the 
ditch  a  sufficient  depth  and  width  for  the  purpose  of  proper  drain- 
age and  protection  to  the  fence.  The  soil  or  material  taken  from 
any  ditch  or  watercourse  shall  not  be  left  on  the  edge  or  side  so  as 
to  prevent  the  flow  of  surface  water  into  the  ditch  or  watercourse. 

Vermin.  20.  The  tenant  shall  effectually  destroy  all  [rabbits],  moles,  and 

rats  upon  every  part  of  the  farm,  but  no  traps  shall  be  used  for 
catching  rabbits,  nor  any  firearms  used  or  carried  by  the  labourers 
or  servants  of  the  tenant,  or  other  persons  (except  such  one  person 
as  may  be  duly  authorised  by  the  tenant  so  to  do  under  the  pro- 
visions of  the  Ground  Game  Act,  1880),  for  such  purpose,  except 
with  the  special  consent  in  writing  of  the  landlord. 

tionor'^^^        21.  The  tenant  shall  not  remove  nor  alter  any  fences,  landmarks, 

lonces,  &c.  or  boundaries,  nor  erect  or  alter  any  buildings,  without  the  consent 
in  writing  of  the  landlord,  nor  cause  or  suffer  any  new  roads,  foot- 
paths, or  ways  to  be  made  over  any  part  of  the  premises. 

To  preserve        22.   The  tenant  shall  use  his  best  endeavours  to  preserve  foxes, 

game,  &c.  ^  ' 

game,  and  the  young  and  eggs  of  game,  wild  fowls,  and  fish,  for 
the  landlord  and  all  persons  authorised  by  him,  subject  only  to 
the  exercise  by  the  tenant  of  his  concurrent  rights  hereinbefore 
mentioned. 
To  prevent         23.  The  tenant  shall  permit  the  landlord   to  bring  actions  or 

trespass.  .      ^  .  ° 

take  any  legal  proceedings  against  trespassers  or  poachers  in  the 
tenant's  name,  and  shall  (if  required,  and  upon  being  indemnified 
by  the  landlord)  lay  informations  and  give  evidence,  and  sign  and 
serve  notices  to  trespassers  and  others  to  keep  off  the  premises. 
Asto  24.  The  tenant  shall  pay  £5  for  every  timber,  timberlike  or 

cutting  and  i 

damaging  other  tree  which  he  shall  cut  down,  crop,  or  lop,  or  injure  by 
grubbing  the  roots  thereof,  without  the  previous  consent  in  writing, 
of  the  landlord,  such  payment  to  be  in  addition  to  the  market  value 
of  the  tree  so  cut  or  injured. 

Garden,  &c.  25.  The  tenant  shall  keep  and  leave  the  garden,  orchard,  and 
shrubberies  well  and  sufficiently  stocked,  planted,  manured,, 
cleansed,  and  preserved,  and  well  and  sufficiently  cherish,  nail 
up,  prune,  and  preserve  all  the  fruit  trees,  bushes,  vines,  and 
shrubs,  standing  or  growing  in  the  garden,  orchard,  or  shrubberies. 

As  to  Repairs. 
General  26.  The  tenant  shall  from  time  to  time  and  at  all  times  keei> 

repairs.  .      ,  ^ 

the  farm-house  and  buildings,  and  all  the  landlord's  fixtures,, 
windows,  lights,  gutters,  drains,  closets,  cesspools,  and  privies 
occupied  therewith,  or  belonging  thereto,  in  good  and  tenantable 
repair,  order,  and  condition,  and  properly  scoured,  cleansed,  and 
emptied,  as  often  as  may  be  necessary,  and  shall  cause  the  outside 
woodwork,  ironwork,  and  spouting,  to  be  painted  with  three  coats- 
of  good  oil  paint  once  in  every  five  years,  and  the  inside  woodwork 
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and  ironwork  to  be  painted  in  the  like  manner  once  in  every  seven 
years,  if  considered  necessary  by  the  landlord,  and  further  shall 
keep  all  the  thatched  roofs  in  good  order  and  repair,  and  all  slated 
and  other  roofs  water-tight,  and  shall  keep  and  maintain  all  gates, 
gate  irons,  stiles,  posts,  pales,  rails,  pump  wells,  bridges,  tunnels, 
drains,  watercourses,  gripes,  and  all  fences  belonging  to  the 
premises,  in  good  and  tenantable  repair,  order,  and  condition,  and 
properly  scoured,  cleansed,  and  kept  open,  and  shall  deliver  up  the 
whole  of  the  premises  well  and  sufficiently  repaired,  maintained, 
and  kept,  at  the  end  of  the  tenancy,  he  being  allowed  on  request, 
timber  in  the  rough,  and  the  bricks,  tiles,  or  slates  necessary  for 
the  purpose  of  all  repairs  of  buildings ;  but  the  tenant  shall  not 
be  liable  to  reinstate  damage  done  by  accidental  fire,  storm,  or 
tempest. 

mif  riSs.  ^'^*  '^^®  tenant  shall  fetch  and  carry  all  materials  to  be  used 

in  repairing  the  buildings,  or  in  erecting  new  buildings  upon  the 
farm,  by  agreement  during  the  term,  and  all  tiles  used  in  draining 
upon  the  premises. 

ne^ecIT^^  28.  The  tenant  shall  make  good  at  his  own  expense,  both  as  to 
material  and  labour,  all  injuries  to  the  farm-house,  buildings,  and 
premises  occasioned  through  the  fault  or  neglect  of  himself,  or  his 
servants,  or  by  the  horses  or  cattle  on  the  premises. 

Insurance.  29.  The  tenant  shall  insure  the  farm-house  and  cottages  and  all 

buildings  for  the  time  being  on  the  premises  in  some  respectable 
office,  to  be  approved  by  the  landlord,  for  insurance  against  fire, 
and  will,  if  and  whenever  required  so  to  do,  produce  to  the  land- 
lord the  receipts  for  the  premium  of  such  insurance  for  the  current 
year. 

As  to  last  Year  of  Term  and  Tenant's  Compensaiion. 
Manage-  30.  One-fifth  of  the  whole  of  the  arable  land  shall  in  the  year 

merit  of  "^ 

arable  lands. before  the  tenant  quits  the  holding  be  a  good,  clean,  summer  fallow, 
or  properly  cleaned  for  turnips  or  other  vegetable  crops,  to  be 
consumed  upon  the  farm ;  and  so  much  of  that  fifth  as  is  fit  and 
suitable  for  lair  for  sheep  shall  be  sown  with  turnips,  and  one-tenth, 
at  least,  of  the  arable  land  shall  in  such  year  be  in  clover  grass,  and 
another  tenth  either  in  clover  grass,  seeds,  peas,  or  beans  :  Provided 
that  in  reckoning  the  above  proportions  due  allowance  shall  be  made 
for  the  inequality  of  the  areas  of  the  several  fields. 

Sowing  31^  The  tenant  shall  give  ten  days'  notice  to  the  landlord  of 

spring  com  o  •' 

in  last  year  his  intention  to  SOW  barley  or  spring  corn  in  the  last  year  of  the 

of  tenancy.  i      1       1        11       1      1     11    1  i-i  1 

tenancy,  and  the  landlord  shall  have  liberty  to  sow  grass  or  clover 
seeds  on  the  land  so  to  be  sown ;  which  seeds  the  tenants  shall 
harrow  in,  being  paid  for  such  harrowing;  but  in  case  the  landlord 
shall  not  sow  such  seeds,  he  shall  at  the  expiration  of  the  tenancy 
pay  the  tenant  for  the  clover  planted  and  sown  by  the  tenant  in 
the  previous  spring  and  then  growing  on  the  farm  ;  Provided  that 
such  clover  plant  shall  have  been  sown  in  a  proper  manner  with 
good  seed  and  shall  not  have  been  stocked  or  in  any  way  injured 
after  harvest. 
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32.  The  tenant  shall  have  all  the  crops  upon  the  farm  properly 
cleaned  and  weeded  during  the  last  year  of  the  tenancy  ;  Provided 
that  if  such  cleansing  and  weeding  shall  not,  in  the  opinion  of  the 
landlord,  be  effectually  done  it  shall  be  lawful  for  the  landlord  to 
enter  upon  the  land  and  clean  and  weed  the  crops  at  the  expense 
of  the  tenant,  upon  giving  fourteen  days'  notice  in  writing  of  his 
intention  to  enter  for  this  purpose. 

33.  The  tenant  shall  leave  on  the  farm  at  the  end  of  the 
tenancy  all  the  hay  and  straw  which  shall  not  have  been  consumed 
in  the  manner  required  by  the  15th  clause,  and  the  landlord  shall 
take  the  same  at  consuming  price  ;  Provided  that  the  tenant  shall 
not  be  entitled  to  be  paid  for  any  hay  or  straw  which  in  the 
ordinary  course  of  husbandry,  as  regulated  by  this  agreement, 
ought  to  have  been  consumed  as  provided  by  the  15th  clause. 

34.  The  tenant  shall  provide;  at  consuming  price  for  the  use 
of  the  landlord,  or  incoming  tenant,  so  much  hay  or  straw  as  may 
be  necessary  for  the  littering  and  feeding  of  the  number  of  horses 
sufficient  for  the  cultivation  of  the  land,  up  to  the  following  Lady- 
day  ;  also  so  much  straw  as  may  be  necessary  for  thatching  the 
next  year's  crops ;  such  hay  and  straw  to  be  properly  thatched, 
stacked,  and  protected  from  the  weather. 

35.  At  the  end  of  the  tenancy  the  tenant  shall  be  entitled  to 
the  same  right  of  retaining  possession  of  part  of  the  house,  yards, 
and  buildings,  and  to  the  other  rights  and  privileges  which  are 
reserved  by  the  12th  clause  for  the  benefit  of  the  now  out-going 
tenant,  and  for  the  like  period,  and  on  the  like  conditions,  to  the 
intent  that  in  respect  of  his  away-going  rights,  the  rights  and 
privileges  of  the  tenant  (except  as  hereby  expressly  altered)  shall 
be  the  same  as  those  afforded  to  the  out-going  tenant. 

36.  The  landlord  or  the  incoming  tenant  shall,  at  the  end  of 
the  tenancy,  allow  or  repay  to  the  tenant  all  the  rent,  rates,  and 
taxes  paid  by  him  in  respect  of  so  much  of  the  land  as  shall  be,  and 
in  the  ordinary  course  of  husbandry  ought  to  be  dead  fallow  in  the 
preceding  summer,  and  also  for  all  ploughing  and  acts  of  husbandry 
done  thereon  ;  but  no  such  payment  shall  be  made  for  any  such 
fallows,  or  acts" of  husbandry,  unless  the  said  fallows  be  clean,  and 
the  work  thereon  done  in  a  proper  and  husband-like  manner. 

37.  The  landlord  or  incoming  tenant  shall  also,  at  the  end  of 
the  tenancy,  pay  the  tenant  for  all  fixtures,  which  he,  with  the 
consent  in  writing  of  the  landlord,  may  have  purchased  from  the 
outgoing  tenant  at  the  commencement  of  the  tenancy  hereby 
created,  and  for  all  such  other  fixtures,  if  any,  as  he  may,  with 
the  like  consent,  have  erected  or  put  up  on  the  premises  during 
the  period  of  his  occupation,  the  same  being  valued  according  to 
their  worth  at  the  end  of  the  tenancy. 

38.  The  landlord  or  the  incoming  tenant  at  the  end  of  the 
tenancy  shall  also  pay  or  allow  to  the  tenant  such  compensation  as 
he  may  be  entitled  to  under  the  Agricultural  Holdings  (England) 
Acts,  1883  to  1906,  to  be  ascertained  in  the  manner  provided  for 
by  those  Acts. 
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Delivery  of  39.  At  the  end  of  the  tenancy  the  tenant  shall  give  up  posses- 
sion of  all  the  premises,  except  that  portion  which  he  is  entitled  to 
retain  under  the  35th  clause,  and  of  such  reserved  portion  he  shall 
give  up  possession  on  the  day  of  next  succeeding 

the  end  of  his  tenancy. 

Covenant  for  Quiet  Enjoyment. 
40.  [See  clause  to  this  eflfect  in  Form  L,  ante."] 

Proviso  for  Re-entry. 

Detennina-  41.  In  case  the  tenant  shall  become  bankrupt  or  insolvent 
tenancy  on  (such  insolvency  being  evidenced  by  any  arrangements  or  attempted 
iMo  vency,  aj-j-angements  with  creditors,  whatsoever  be  the  nature  thereof,  and 
whether  the  same  be  voluntary  or  involuntary,  by  process  of  Court 
or  otherwise),  or  if  any  execution,  distress  for  rent,  or  other 
distraint  shall  be  levied  on  his  goods  and  chattels,  or  if  the  said 
yearly  rent  or  any  additional  rent  (including  additional  rent  by 
way  of  interest  on  any  such  outlay  by  the  landlord  for  improve- 
ments as  aforesaid)  or  any  part  thereof  respectively  shall  be  in 
arrear  for  days  (whether  the  same  be  lawfully  demanded 

or  not),  or  if  the  tenant  shall  fail  to  observe,  keep,  and  perform  all 
or  any  of  the  clauses  and  stipulations  hereinbefore  contained,  and 
which  on  his  part  ought  to  be  observed  and  performed,  then,  and 
in  every  or  any  such  case,  it  shall  be  lawful  for  the  landlord 
immediately,  or  at  any  time  after  the  happening  of  any  such  event, 
or  after  any  such  omission  or  default,  or  after  any  such  breach  or 
non-performance,  by  notice  in  writing  served  at  any  period  of  the 
current  year,  to  determine  the  tenancy  at  the  expiration  of  the 
current  year  of  the  term  hereby  created,  and  upon  the  giving  of 
such  notice,  at  whatever  period  of  the  year  the  same  may  be  served, 
the  rent  accruing  due  up  to  the  day  of  the  termination  of  the 
tenancy  as  fixed  by  such  notice,  shall  be  considered  as  having 
become  due  at  the  time  of  the  giving  of  such  notice,  and  as  being 
then  payable  in  advance  :  And  the  landlord,  notwithstanding  such 
notice,  and  without  prejudice  thereto,  may  enter  and  distrain  for 
such  rent  so  payable  in  advance,  as  well  as  for  any  other  rent, 
if  any,  that  may  then  be  due. 

Arbitration  Clause. 

Arbitration,  42.  If  any  dispute,  difference,  account,  or  question,  shall  arise 
between  the  landlord  and  the  tenant  with  respect  to  the  tenancy, 
or  with  respect  to  any  valuation  or  any  claim  for  compensation,  or 
as  to  the  amount  or  extent  of  accommodation  to  be  given  or  allowed 
to  or  by  any  incoming  or  outgoing  tenant  or  otherwise  as  to  the 
rights  and  liabilities  of  the  respective  parties  under  this  agreement, 
then,  and  in  every  such  case,  the  difference  shall  be  settled  by 
reference,  according  to  the  procedure  and  in  the  manner  provided 
by  the  Agricultural  Holdings  (England)  Acts,  1883  to  1906. 
In  witness,  &c. 

The  Schedule  above  referred  to 
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IX.  AGREEMENT  for  a  Building  Lease  w  several  Building 
Leases;  special  Provisions  for  construction  of  several  Houses, 
and  as  to  time  of  completion;  Provisions  as  to  Advances  by 
Lessor  to  Lessee  as  the  Wm-ks  progress. 


AGREEMENT  made  the 


day 


19    ,  Between 


Lessee  may 
enter  and 
build. 


Jjcssee  to 
fence  ofE 
building 
land. 


Parties  and 

tion  clause.  \lessoi'\  of,  &c.  (who,  and  his  heirs  and  assigns,  unless  the  contrary 
appears,  are  hereinafter  called  the  lessor),  of  the  one  part,  and 
[Zg5.see]  of,  &c.  (who,  and  his  executors,  administrators,  and  assigns, 
unless  the  contrary  appears,  are  hereinafter  called  the  lessee),  of 
the  other  part;  WHEREBY  it  is  agreed  as  follows  :  — 

1.  The  lessee  may,  at  any  time  or  times  after  the  execution  of 
this  agreement,  and  until  the  determination  thereof,  or  until  such 
lease  or  leases  shall  have  been  granted  as  hereinafter  mentioned, 
enter  upon  all  that  piece  or  parcel  of  land  situate,  &c.,  which 
premises  are  delineated  with  the  abuttals  in  the  plan  annexed  to 
this  agreement,  and  therein  coloured  ,  for  the  purpose  of 
executing  the  operations  and  works  hereinafter  mentioned. 

2.  The  lessee  shall,  within  months  from  the  date  of 
this  agreement,  at  his  own  cost,  sufficiently  fence  off  the  land  hereby 
agreed  to  be  demised  so  as  to  protect  the  adjoining  land  from  tres- 
pass and  damage,  and  will,  previously  to  requiring  any  lease  to  be 
granted  under  these  presents,  fence  off  the  land  from  time  to  time 
required  to  be  leased  from  the  adjoining  land  with  a  substantial 
wood  paling,  or  with  a  brick  wall  of  at  least  nine  inches  thick,  to 
the  satisfaction  of  the  lessor  or  his  surveyor  or  agent  for  the  time 
being. 

3.  The  lessee  will,  within  the  period  of  years  from 
the  date  of  this  agreement,  lay  out  and  expend  the  sum  of  £> 
at  the  least,  by  an  expenditure  of  not  less  than  £  in  respect 
of  each  of  dwelling-houses,  with  the  out-buildings  and 
appurtenances  thereto  belonging,  such  sum  or  sums  of  money  to  be 
laid  out  and  expended  for  the  cost  price  of  labour  and  materials 
alone  in  the  erection  and  completion  on  the  said  piece  or  parcel  of 
land  of  good  and  substantial  messuages  or  dwelling- 
houses  with  their  appurtenances,  all  such  messuages  to  be  built  of 
solid  brick  or  stone  or  brick  and  stone,  with  roofs  of  the  best  slate 
or  ornamental  tiles,  with  suitable  gardens,  outbuildings,  offices, 
sewers,  drains,  fences,  and  other  conveniences,  according  to  the 
plans  and  specifications  in  the  First  Schedule  hereunder  written. 

4.  The  lessee  shall  construct  and  execute  the  said  dwelling- 
houses,  buildings,  and  works  with  good,  well-seasoned,  and  proper 
materials  of  all  kinds  in  a  substantial  and  workmanlike  manner, 
and  in  conformity  with  any  statutory,  municipal,  or  local  enact- 
ments or  regulations  applicable  thereto,  and  under  the  inspection 
and  to  the  satisfaction  of  the  architect  surveyor  for  the  time  being 
of  the  lessor,  who  is  hereinafter  referred  to  as  the  said  surveyor. 

5.  The  lessee  may  make  and  open  and  lay  out  such  roads,  ways, 
streets,  and  squares  in,  through,  over,  or  upon  the  said  piece  or 
parcel  of  land  as  he  shall  think  proper,  the  plans  of  all  such  pro- 
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posed  roads,  ways,  streets,  and  squares  being  first  submitted  to  and 
approved  by  the  said  surveyor,  and  it  is  hereby  expressly  agreed 
that  the  lessee  shall  at  his  own  cost  complete  all  such  roads,  ways, 
streets,  and  squares,  and  the  approaches  thereto,  and  the  sewers  and 
drains  connected  with  the  houses  to  be  built  as  aforesaid,  within 
years  of  the  date  of  this  agreement,  to  the  satisfaction  in 
all  respects  of  the  said  surveyor. 
Lessee  to  6.  When  and  so  soon  as  any  plans  or  elevations  of  the  said 

plans.  dwelling-houses,  buildings,  gardens,  roads,  ways,  streets,  squares, 
sewers,  drains,  and  other  works  hereby  authorised  shall  have  been 
approved  by  the  said  surveyor,  the  lessee  will,  at  his  own  cost, 
cause  good  and  accurate  copies  or  drawings  thereof  to  be  deposited 
with  the  said  surveyor,  and  no  dwelling-house,  building,  or  work 
whatever  shall  be  erected  or  constructed  by  the  lessee  upon  the 
said  piece  or  parcel  of  land  or  any  part  thereof  except  only  in 
accordance  and  conformity  with  the  stipulations  and  provisions 
herein  contained  respecting  the  erection  of  such  dwelling-houses, 
buildings  and  works, 
i^essee  not  7.  The  lessee  shall  not  make  any  bricks  nor  burn  any  clay  or 

bricks,  Ac.   lime  on  the  said  piece  or  parcel  of  land,  nor  commit  or  allow  any 
unnecessary  nuisance  on  the  premises,  nor  remove  any  stone,  earth, 
clay,  gravel,  sand,  or  minerals  without  the  consent  of  the  lessor  or 
his  surveyor  previously  obtained  for  that  purpose. 
Time  for  8,  The  lessee  shall  erect  and  complete,  fit  for  occupation  and 

of  houses,  use,  one  of  the  said  dwelling-houses,  with  the  garden,  offices,  out- 
buildings, drains,  fences,  and  other  conveniences  thereto  belonging, 
on  or  before  the  day  of  19     »  another  of  the 

said  dwelling-houses,  with  such  appurtenances  as  aforesaid,  on  or 
before  the  day  of  19     >  and  erect  and  complete 

as  aforesaid  each  of  the  other  dwelling-houses  within 
months  after  the  completion  of  the  one  last  completed, 
leases  to  be       9.  When  and  so  soon  as  the  lessee  shall  have  erected  and  com- 
oompietion.  pleted  any  of  the  said  dwelling-houses,  with  such  appurtenances  as 
aforesaid,  and  the  said  surveyor  shall  have  certified  to  that  effect, 
the  lessor  will,  if  this  agreement  shall  not  then  have  been  deter- 
mined, grant  to  the  lessee  or  his  nominee  a  lease  of  such  dwelling- 
house  (in  the  form  and  to  the  effect,  so  far  as  circumstances  will 
permit,  set  forth  in  the  Third  Schedule  hereunder  written)  with 
the  land  laid  out  to  be  occupied  therewith  for  the  term  of 
years  from  the  day  of  19     ,  at  the  yearly  rent 

specified  for  such  dwelling-house  and  land  in  the  Second  Schedule 
hereunder  written,  on  the  lessee  or  his  nominee  executing  counter- 
parts, and  paying  a  sum  not  exceeding  X  in  respect  of  the 
costs  and  expenses  of  and  incident  to  the  preparation  and  execution 
of  every  such  lease  and  counterpart. 
Lessee  to            10.  Until  a  lease  or  leases  shall  have  been  granted   of   the 
until  execu-  entirety  of  the  said  premises,  the  lessee  will  pay  to  the  lessor  the 
lewes."      several  rents  or  yearly  sums  following,  that  is  to  say  :  For  the  first 
year  of  the  said  term  from  the                  day  of  19     ,  the 
rent  of  a  pepper-corn,  if  demanded;  for  the  second  year,  thereof 
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the  rent  or  yearl}'^  sum  of  £>  ;  for  the  third  year  thereof  the 

rent  or  yearly  sum  of  £  ;  and  for  the  fourth,  and  for  each 

and  every  subsequent  year  during  the  continuance  of  this  agree- 
ment, the  full  rent  or  yearly  sum  of  £  ,  all  such  several 
rents  or  yearly  sums  to  be  paid  quarterly  on  the  usual  quarter-days, 
the  first  payment  of  such  rents  or  yearly  suras  to  be  made  on  the 
day  of  19  >  and  such  several  rents  or  yearly 
sums  to  be  clear  of  all  land-tax,  main  drainage  rate,  and  all  existing 
taxes,  rates,  charges,  duties,  assessments,  and  deductions  whatsoever, 
whether  parliamentary,  parochial,  metropolitan,  or  otherwise,  to 
which  the  lessor  or  lessee  respectively  in  respect  of  the  premises  is  or 
hereafter  shall  or  may  be  liable,  except  only  the  tithe  rent  charge  and 
landlord's  property  tax,  provided  always,  that  the  rent  or  rents  pay- 
able under  any  lease  or  leases  to  be  granted  pursuant  to  this  agree- 
ment shall  from  time  to  time  be  set  off  against,  and  be  accepted  in  or 
towards  satisfaction,  as  the  case  may  be,  of  the  rent  or  yearly  sum 
for  the  time  being  payable  under  this  article  for  the  entirety  of  the 
said  premises,  but  so  that  when  leases  shall  have  been  granted  of 
the  entirety  of  the  said  premises,  the  aggregate  of  the  rents  thereby 
reserved  shall  amount  to  the  full  rent  or  yearly  sum  of  £ 

11.  Until  all  the  said  intended  leases  shall  have  been  granted, 
the  lessee  will  pay  all  the  said  taxes,  rates,  charges,  duties,  assess- 
ments, and  deductions,  except  as  aforesaid,  and  will,  as  far  as 
circumstances  will  admit,  observe  and  perform  the  covenants  and 
conditions  which  the  respective  lessees  would  be  bound  to  observe 
and  perform  if  the  said  leases  had  been  granted  respectively,  and 
the  lessee  shall  keep  the  unfinished  dwelling-houses  and  buildings, 
so  soon  as  the  same  shall  have  reached  the  height  of  twenty  feet 
above  the  level  of  the  ground,  insured  in  the  joint  names  of  the 
lessor  and  lessee  to  the  amount  of  three-fourths  of  the  value  for  the 
time  being  in  one  of  the  public  offices  of  insurance,  to  be  approved 
by  the  lessor,  and  will  when  required  produce  to  the  lessor  the 
policy  and  the  last  receipt  for  the  premium  in  respect  of  every  such 
insurance. 

12.  The  lessee  will  accept  and  take  a  lease  or  leases  of  the  said 
pieces  or  parcels  of  land,  with  the  messuages  or  dwelling-houses, 
erections,  and  buildings,  to  be  thereupon  erected  and  built  as  afore- 
said, under  the  terms  and  conditions  hereinbefore  expressed,  and 
execute  a  counterpart  or  counterparts  thereof  respectively,  and  pay 
such  sum  of  money  as  aforesaid  for  each  and  every  such  lease  and 
counterpart ;  and  also  the  expenses  of  preparing  and  executing 
these  presents  and  the  counterpart  thereof. 

13.  The  lessee  will  also  pay  all  reasonable  fees  and  charges  of 
the  lessor's  surveyor  for  inspecting  and  approving  of  plans  and 
elevations  of  the  intended  buildings  and  works,  and  for  inspecting 
and  superintending  the  progress  thereof,  and  for  giving  certificates, 
and  for  drawing  the  plans  to  be  annexed  to  the  said  leases  and 
counterparts  thereof. 

14.  The  lessor  will,  during  the  progress  of  the  works  hereby 
agreed  or  authorised  to  be  executed,  from  time  to  time  on  the 
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request  of  the  lessee,  and  when  the  said  surveyor  shall  certify  in 
writing  that  such  progress  has  been  made  as  is  mentioned  in  the 
Fourth  Schedule  hereunder  written,  and  also  that  all  the  buildings 
and  works  hereby  agreed  or  authorised  to  be  constructed  and 
executed,  have  been  properly  proceeded  with,  make  advances  to 
the  lessee  at  such  rate  of  interest  as  is  hereinafter  mentioned  in 
manner  and  to  the  extent  set  forth  in  the  Fourth  Schedule  here- 
under written. 

15.  The  lessee  will  repay  to  the  lessor  every  sum  advanced  to 
him  pursuant  to  the  last  preceding  article  at  the  expiration  of  six 
calendar  months  from  the  time  of  such  advance,  with  interest 
thereon  as  from  the  time  of  such  advance  at  the  rate  of  & 

per  cent,  per  annum,  payable  half  yearly,  the  first  payment  thereof 
to  be  made  at  the  expiration  of  six  calendar  months  from  the  time 
of  such  advance,  and  all  such  principal  and  interest  monies,  and  all 
costs  of  and  incident  to  all  such  advances,  and  the  securities  for  the 
same  shall,  until  repayment  and  as  well  after  as  before  the  granting 
of  every  such  lease  or  leases  as  aforesaid,  be  a  charge  on  the  interest 
(if  any)  of  the  lessee  in  the  said  piece  or  parcel  of  land  and  the 
dwelling-houses,  buildings,  and  works  hereby  agreed  or  authorised 
to  be  constructed  and  executed  thereon. 

16.  In  case  at  any  time  after  the  expiration  of  six  months  from 
the  making  of  any  such  advance  as  aforesaid  the  lessee  shall  make 
default  in  the  repayment  of  such  advance  after  such  demand 
thereof  as  is  hereinafter  mentioned,  or  in  case  he  shall  make  default 
in  any  half-yearly  payment  of  interest  payable  in  respect  of  any 
such  advance  or  any  part  thereof  for  the  space  of  fourteen  days 
after  the  time  hereby  appointed  for  such  payment,  or  if  the  lessee 
shall  become  bankrupt  or  make  or  enter  into  any  composition  or 
scheme  of  arrangement  for  the  liquidation  of  his  affairs  under  the 
present  or  any  future  Act  relating  to  bankruptcy,  then  and  in  any 
such  case  it  shall  be  lawful  for  the  lessor  to  enter  into  and  upon 
the  said  piece  or  parcel  of  land,  and  to  erect,  complete,  or  execute 
any  houses,  buildings,  or  works  thereon  which  may  be  unfinished 
in  such  manner  as  he  shall  think  proper,  and  for  that  purpose 
to  enter  into  any  contracts  with  builders  or  others,  and  engage 
workmen  and  provide  scaffolding,  tools,  plant,  and  materials,  or  to 
use  any  scaffolding,  tools,  plant,  or  materials,  which  may  be  in  or 
upon  the  premises,  without  making  to  the  lessee  any  payment, 
allowance,  or  compensation  whatever,  and  to  let,  or  manage,  and 
deal  with  the  said  piece  or  parcel  of  land  as  the  absolute  owner 
thereof,  without  being  responsible  for  loss,  or  to  sell  the  said 
piece  or  parcel  of  land  and  the  dwelling-houses,  buildings,  and 
works  thereon  or  any  part  thereof,  either  together  or  in  parcels, 
and  either  by  auction  or  private  contract,  upon  such  conditions 
and  in  such  manner  as  he  shall  think  fit,  and  to  buy  in,  vary,  or 
rescind  any  contract  for  sale,  and  to  resell  without  being  answer- 
able for  any  loss  occasioned  thereby,  and  to  give  valid  receipts  for 
the  purchase  money,  and  to  do  all  other  acts  and  things  which  he 
may  think  expedient  for  effectuating  any  such  sale ;  and  the  lessor 
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shall  apply  any  rent,  proceeds  of  sale,  or  other  monies  to  arise  by 
the  exercise  of  his  powers  aforesaid,  in  the  first  place  to  pay  the 
costs  and  expenses  incurred  in  or  about  the  exercise  of  such  power, 
and  in  the  next  place  in  or  toward  satisfaction  of  any  principal  or 
interest  monies  for  the  time  being  owing  to  him  in  respect  of  any 
such  advance  as  aforesaid,  including  the  expenses  of  any  works 
executed  by  him  as  aforesaid,  and  shall  pay  the  surplus  (if  any) 
to  the  lessee. 

17.  No  lessee  or  purchaser  upon  any  such  sale  as  aforesaid  shall 
be  bound  or  concerned  to  enquire  whether  any  of  the  cases  in 
which  such  power  is  hereby  made  exerciseable  has  happened,  or 
as  to  the  propriety  or  otherwise  of  such  sale. 

18.  Any  demand  for  payment  of  money  under  the  16th  article 
hereof,  may  be  made  in  writing  left  for  or  sent  by  post  to  the 
lessee,  at  his  last  known  place  of  abode  or  business  in  England, 
or  left  at  or  affixed  to  any  part  of  the  said  piece  or  parcel  of  land, 
dwelling-houses,  buildings,  and  premises. 

19.  In  case  the  lessee  shall  make  default  in  erecting,  complet- 
ing, and  covering  in  the  said  messuages  or  dwelling-houses, 
erections,  and  buildings,  to  be  erected  and  built  as  aforesaid,  or 
any  of  them,  in  manner  and  within  the  time  hereinbefore  provided, 
or  if  the  lessee  or  any  of  his  nominees  shall  neglect  or  refuse  to 
accept  any  such  lease  or  leases  as  aforesaid,  and  to  execute  a 
counterpart  or  counterparts  thereof,  or  to  pay  the  costs  and  ex- 
penses of  and  incident  to  the  preparation  and  execution  of  the  same 
respectively,  within  one  calendar  month  after  he  or  they  shall  have 
been  requested  by  the  lessor  so  to  do,  in  all  of  which  respects  time 
shall  be  of  the  essence  of  the  contract,  or  in  case  of  breach  of  any 
of  the  stipulations  herein  contained,  or  if  the  lessee  shall  not  pro- 
ceed with  the  works  with  proper  diligence,  then  and  in  any  such 
case  it  shall  be  lawful  for  the  lessor,  if  he  shall  think  fit,  to  re-enter 
and  take  possession  of  the  premises  hereby  agreed  to  be  demised, 
or  such  part  of  the  same  whereof  no  such  lease  as  aforesaid  shall 
have  been  actually  granted,  and  of  all  buildings,  erections,  plant, 
and  materials  which  may  be  thereon,  without  making  to  the  lessee, 
or  his  nominees  or  nominee,  any  allowance  or  compensation  in 
respect  thereof,  and  thereupon  this  agreement,  and  everything 
herein  contained  shall,  as  regards  the  whole  or  such  part  of  the 
premises  as  shall  be  so  re-entered  upon,  cease  and  become  void. 

20.  This  agreement  shall  not,  nor  shall  anything  herein  con- 
tained or  to  be  done  in  pursuance  hereof,  except  the  granting 
of  a  lease  as  aforesaid,  operate  as  an  actual  or  present  demise  of 
the  premises  or  any  part  thereof  or  to  create  any  leasehold 
interest  therein  or  tenancy  thereof.  But  the  lessee  shall  only  have 
a  right  to  enter  upon  the  premises  for  the  purpose  of  performing 
this  agreement.  Any  rents  or  yearly  sums  hereby  agreed  to  be 
paid  by  the  lessee,  which  shall  be  in  arrear,  shall  be  recoverable 
by  the  lessor  as  if  the  same  were  rent  in  arrear  and  the  lessee  were 
the  tenant  of  the  premises. 

In  witness,  &c. 
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The  First  Schedule  above  referred  to. 

Plans  and  Specifications.  - 

The  Second  Schedule  above  referred  to. 
Apportionment  of  Rents. 

The  Third  Schedule  above  referred  to. 
Foi'in  of  Lease. 

The  Fourth  Schedule  above  referred  to. 
Manner  and  Extent  of  Advances. 

[E.g. — When  the  ceilings,  joists,  and  gutter-plates  of  any  one 
or  more  of  the  houses  hereby  agreed  to  be  built  have  been  fixed, 
and  the  brickwork  raised  all  round  level  to  the  top  of  the  same, 
and  the  sash-frames  built  in,  the  sum  of  £.  per  house. 

When  any  of  the  said  houses,  with  all  the  outbuildings  thereto, 
have  been  roofed  in,  the  gutters  and  rain-water  pipes  fixed,  the 
boundary  and  fence  brick  walls  and  waterclosets  built,  the  drains 
laid  down,  the  bricknogging  finished,  and  the  front  and  back  door 
shutters  hung,  the  further  sura  of  £  per  house. 

When  all  the  joiners'  work  of  any  of  the  said  houses,  including 
the  hanging  of  the  room  and  closet  doors,  has  been  properly  done, 
the  sashes  glazed  and  hung,  the  masons'  work  finished,  and  one 
coat  of  plaster  laid  on  the  walls,  partitions,  and  ceilings,  the 
further  sum  of  £  per  house. 

When  any  of  the  said  houses  have  or  has  been  properly  painted, 
papered,  and  completely  finished  fit  for  occupation,  and  all  the 
works  connected  therewith,  including  the  footpaths,  streets,  drains, 
and  sewers,  constructed  and  performed,  the  further  sum  of  £ 
per  house.] 


X.  LEASE  of  a  Public-house  hy  a  Firm  of  Brewers. — Covenant 
by  Lessee  to  deal  exclusively  with  Lessors  and  other  Special 
Covenants. 

Parties  and        THIS  INDENTUEE,  made  the  day  of  19 

tion clause.    BETWEEN  \lessoi-\  of,  &c.,  and  \lessor\,  of,  &c.,  carrying  on  the 

trade  or  business  of  breWers  at  ,  in  the  county  of  , 

in  partnership,  under  the  style  or  firm  of  &  Co.  (who  and 

their  heirs  and  assigns  are  hereinafter,  unless  the  contrary  appears, 

called  the  lessors),  of  the  one  part;  and  \lessee\  of,  &c.,  licensed 

victualler  (who  and  his  executors,  administrators,  and  assigns  are 

hereinafter,  unless  the  contrary  appears,  called  the  lessee),  of  the 

TMtatitm.     other  part :  WITNESSETH  that,  in  consideration  of  the  sum  of 

£  ,  upon  the  execution  of  these  presents  paid  by  the  lessee 

to  the  lessors  (the  receipt  whereof  is  hereby  acknowledged),  and 

also  in  consideration  of  the  rents  hereinafter  reserved,  and  of  the 

covenants  and  agreements  on  the  lessee's  part  hereinafter  contained. 

Demise.       the  lessors  do,  and  each  of  them  doth  hereby,  demise  unto  the 

Parcels.       lessee  All  that  \desa-ibe  parcels\  together  with  the  fixtures  and 


748  LANDLOED  AND  TENANT— PEECEDENTS 

fittings  particularly  mentioned  in  the  schedule  hereunder  written  : 
Eabendum.  To   HOLD   the   premises   unto   the    lessee    from    the  day 

of  19     >  for  the  term  of  years  next  ensuing  : 

?/wariy""*  YIELDING  AND  PAYING  therefor  yearly  during  the  said  term  and 
rent.  go   in  proportion   for  any  less  period   than  a  year,   the  rent   of 

£  ,  to  he   paid  without  any  deduction  (except  for  land- 

lord's property  tax  or  under  the  provisions  of  the  Licensing  Act, 
1904)  by  equal  quarterly  payments,  on  the  day  of 

19     ,  &c.,  the  first  of  such  payments  to  made  on  the  day 

of  19     ,  and  the  last  payment  to  be  made  in  advance 

calendar  months  before  the  expiration  of  the  said  term,  or  immedi- 
ately upon  the  sooner  determination  thereof  under  or  by  virtue 
of    the   proviso    for  re-entry   hereinafter   contained :    And   also 
oimont^^  YIELDING  AND  PAYING,  yearly  during  the  said  term,  by  way  of 
paid  for  in-  further  rent,  the  sum  or  sums  of  money  which  the  lessors  shall 

Burance.  .  .  r     i  i     • 

from  time  to  time  expend  in  pursuance  of  the  covenant  on  their 
part  hereinafter  contained,  in  insuring  and  keeping  insured  the 
said  messuage  and  the  offices  and  outbuildings  thereof,  and  the 
fixtures  or  fittings  specified  in  the  schedule  hereunder  written, 
and  any  fixtures  or  fittings  which  may  during  the  continuance  of 
this  demise  be  added  thereto  or  substituted  therefor  against  loss 
or  damage  by  fire,  and  in  insuring  the  plate-glass  windows  and 
mirrors  against  damage  by  accident,  as  hereinafter  mentioned  ; 
such  further  rent  to  be  paid  on  demand  on  the  quarterly  day  of 
payment  of  the  said  yearly  rent  of  £  next  ensuing  after 

the  said  sum  or  sums  shall  have  been  expended  :  And  also  yield- 
Beddendum  i^Q  AND  PAYING,  by  Way  of  further  rent,  the  sum  of  £  in 

of  penal  rent  ^     ,/         j  > 

forseuing    any  and  every  year  during  the  said  term  in  which  the  lessee  shall 

hquorsnot  •'  ,,  i-  e       ■  ^  t  i  .     ,.  , 

supplied  by  buy,  consume,  sell,  or  dispose  of,  either  directly  or  indirectly,  or 

Ibssops  V  V 

permit  to  be  bought,  consumed,  sold,  or  disposed  of  either  directly 
or  indirectly,  in,  upon,  out  of,  or  about  the  messuage  or  tenement, 
and  premises  hereby  demised,  or  any  part  thereof,  any  wine, 
brandy,  rum,  hollands,  gin,  shrub,  beer,  ale,  porter,  stout,  perry, 
cider,  or  any  other  spirit  or  liquor  whatsoever,  other  than  such  as 
shall  have  been  bond  fide  purchased  of  the  lessors,  provided  they 
shall  at  such  time  deal  in  such  liquors  as  aforesaid,  and  shall  be 
willing  to  supply  the  same  to  the  lessee  at  the  fair  current  market 
price  thereof :  Such  last-mentioned  further  rent  to  be  paid  on  the 
quarterly  day  of  payment  of  the  said  yearly  rent  of  £  next 

ensuing  after  such  purchase,  consumption,  sale,  or  disposal  as 
aforesaid,  and  to  be  paid  quarterly  thereafter  during  the  residue 
of  the  then  current  year:  And  all  the  rents,  aforesaid  to  be  paid 
without  any  deduction  whatsoever  except  for  landlord's  property 
Covenants    ^ax  :  And  THE  LESSEE  HEREBY  COVENANTS  with  the  lessors  that  he 

by  lessee  to 

pay  rents;    the  lessee  will,  from  time  to  time  during  the  term  hereby  granted, 
duly  pay  the  said  yearly  rent  or  sum  of  £  ,  and  the  said 

further  rents  or  sums,  if  and  whenever  the  same  shall  become 
payable  respectively,  at  the  times  and  in  the  manner  hereinbefore 
appointed  for  payment  thereof  respectively,  without  any  deduction  or 
abatement,  except  as  hereinafter  mentioned  ;  And  also  will,  during 
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the  said  term,  pay  and  discharge  all  existing  and  future  taxes, 
rates,  assessments,  duties,  and  outgoings  which  may  be  payable  by 
or  imposed  upon  the  landlord  or  the  tenant  in  respect  of  the 
premises  (landlord's  property  tax  and  any  deduction  to  which 
the  tenant  may  be  entitled  under  the  Licensing  Act,  1904,  only 
excepted) ;  And  also,  that  he  the  lessee  will,  from  time  to  time 
during  the  said  term,  at  his  own  costs,  sufficiently  repair,  amend 
scour,  cleanse,  paint,  glaze,  pave,  and  maintain  the  premises,  and  all 
erections  and  buildings  whatsoever,  which  during  the  same  term 
shall  be  erected  or  built  thereon,  or  on  any  part  thereof ;  and  the 
same  premises,  erections,  and  buildings  so  being  in  all  things  well 
and  sufficiently  repaired,  amended,  scoured,  cleansed,  painted, 
glazed,  paved,  and  maintained,  will,  at  the  expiration  or  other 
sooner  determination  of  the  same  terra,  peaceably  and  quietly 
yield  up  unto  the  person  or  persons  who  shall  then  be  entitled  to 
the  same ;  Together  with  all  the  fixtures  and  fittings  specified  in 
the  schedule  hereunder  written,  and  all  other  fixtures  or  fittings 
which  now  are,  or  at  any  time  during  the  terra  hereby  granted 
shall  be  fixed,  fastened,  or  put  up,  in  or  about  the  premises,  or  any 
part  or  parts  thereof,  including  all  signboards  and  placards  relating 
to  the  businesses  of  the  lessee  and  the  lessors  respectively  (damage 
by  fire  or  tempest  only  excepted) ;  And  will  from  time  to  time 
replace  and  make  good  any  of  the  said  fixtures  and  fittings,  includ- 
ing all  such  signboards  and  placards  as  aforesaid  as  shall  become 
or  be  worn  out,  destroyed,  damaged,  or  lost,  by  other  articles  of 
similar  quality  ;  Provided  always,  that  nothing  herein  contained 
shall  render  the  lessee  liable  to  replace  any  plate-glass  windows  or 
mirrors  which  the  lessors  shall  be  liable  to  insure  against  damage 
by  accident  under  the  covenant  on  their  part  hereinafter  contained  ; 
And  further,  that  it  shall  be  lawful  for  the  lessors,  or  either  of 
them,  and  for  their  or  his  servants,  agents,  or  workmen,  twice  or 
oftener  in  every  year  during  the  term  hereby  granted  (giving  to 
the  lessee  three  days'  previous  notice  of  his  or  their  intention  so  to 
do),  to  enter  and  come  at  seasonable  hours  in  the  daytime  into  and 
upon  the  premises,  and  every  or  any  part  thereof,  with  the  appur- 
tenances (including  all  such  fixtures,  fittings,  signboards,  placards, 
and  things  as  aforesaid),  to  search  and  inspect  the  condition  of  the 
repairs  thereof ;  And  to  give  or  leave  notice  in  writing  at  or  upon 
the  premises,  or  any  part  thereof,  for  the  lessee  to  repair  and 
amend  all  defects,  decays,  or  wants  of  reparation  which  shall  be  so 
found  ;  And  that  he  the  lessee  will,  within  three  calendar  months 
after  every  such  notice  shall  have  been  so  given  or  left  as  aforesaid, 
well  and  sufficiently  repair,  amend,  and  make  good  all  the  defects, 
decays,  and  wants  of  reparation  expressed  in  such  notice  (except 
damage  by  fire  or  tempest) ;  And  further,  that  he  the  lessee 
will,  during  all  the  term  hereby  granted,  use  and  occupy,  or  cause 
to  be  used  and  occupied,  the  said  messuage  or  tenement  as  or  for 
an  inn  or  public-house ;  and  will  not  permit  any  gaming  or  riotous 
or  disorderly  practices  to  be  carried  on  therein,  or  commit  any 
offence  against  the  laws  for  the  time  being  in  force  with  respect  to 
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publicans  or  licensed  victuallers,  but  will  at  all  times  during  the  term 
keep  and  conduct  the  same  premises  in  a  proper  and  orderly  manner, 
in  every  respect,  so  as  to  afford  no  just  or  reasonable  ground  for 
the  withdrawing  or  withholding  of  all  or  any  of  the  licences  for 
the  sale  of  beer  and  ale  and  wine  and  spirituous  liquors  therein,  as 
heretofore  used  and  accustomed ;  and  will  from  time  to  time  apply 
for  and  do  or  cause  to  be  done  what  shall  be  requisite  for  obtaining 
the  renewal  of  such  licence  or  licences ;  And  will  not  do  or  permit 
to  be  done  any  act  or  thing  on  the  premises  which  may  invalidate 
any  policy  for  the  insurance  of  the  premises  against  loss  or  damage 

orinsur-  jjy  flre,  or  which  may  render  any  increased  or  extra  premium 
payable  in  respect  of  any  such   policy :   And  further,  that  he 

to  sell  only  the  lessee  will  not  buy,  consume,  sell,  or  dispose  of,  either  directly  or 

liquor  sup-     _  •'  '  j  j  r  j  j 

phed  by       indirectly,  or  permit  to  be  bought,  consumed,  sold,  or  disposed  of, 

either  directly  or  indirectly,  in,  upon,  out  of,  or  about  the  messuage 

or  tenement  and  premises  hereby  demised,  or  any  part  thereof, 

any  wine,  brandy,  rum,  hollands,  gin,  shrub,  beer,  ale,  porter,  stout, 

perry,  cider,  or  any  other  spirit  or  liquor  whatsoever,  other  than 

such  as  have  been  honA  fide  purchased  of  the  lessors,  provided  they 

shall  at  such  time  deal  in  such  liquors  as  aforesaid,  and  shall  be 

willing  to  supply  the  same  to  the  lessee  at  the  fair  current  market 

not  to  as-      price  thereof ;  And  also  [covenant  not  to  o^ssign  or  underlet  without 

without '     lessoi-'s  consent  as  in  Form  V.  ante] ;  And  also  that  he  the  lessee  will, 

to  transfer    at  the  expiration  or  sooner  determination  of  the  said  term,  do  all 

end  of  term,  necessary  acts  of  assigning  and  transferring  to  the  lessors,  or  to 

any  other  persons  or  person  whom  they  shall  nominate  in  that 

behalf,  all  the  then  existing  licences  and  certificates  affecting  the 

premises,  on  being  paid  a  fair  proportion  for  any  unexpired  term 

thereof,  and  for  obtaining  such  renewals  thereof  as  the  lessors,  or 

such  other  persons  or  person  as  aforesaid,  may  require,  at  the  cost 

Lessors'       Qf  \\^q  person  or  persons  requiring  the  same  ;  And  the  lessors 

covenants :  ^  ^  to  ' 

for  quiet  en- hereby  covenant  with  the  lessee  [/"or  quiet  enjoyment,  as  in  Form  I., 
to  insure!  ante'] ;  And  further,  that  the  lessors  will  at  their  own  cost  insure 
and  keep  insured  the  said  messuages  and  buildings,  and  all  other 
insurable  fixtures  and  things,  insured  to  their  full  value  from 
damage  by  fire  in  some  respectable  office  or  offices ;  And  also  will 
insure  and  keep  insured  all  plate-glass  windows  and  mirrors  in  the 
said  messuage  to  their  full  value  or  damage  by  accident  in  some 
respectable  office  or  offices;  And  will,  when  required,  produce  to 
the  lessee  the  policy  or  policies  of  such  insurance,  and  the  receipt 
for  the  last  premium  on  every  such  insurance:  And  shall  apply  the 
money  received  on  any  such  insurance  in  rebuilding,  repairing,  or 
reinstating  the  premises  which  shall  have  been  damaged  or  destroyed 
by  fire  or  accident  as  aforesaid.  [Proviso  foi'  re-entry.  Proviso  for 
suspension  of  rent  in  case  of  destruction  hy  fire,  as  in  Form  I.,  ante.] 
In  witness,  &c. 

The  Schedule  hereinbefore  referred  to. 
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XL   LEASE  of  a  Cotton-mill  and  Machinery. 

THIS  INDENTURE,  mad^  the  day  of  19     , 

?^'^g^"<^  Between  [lessoi-],  of,  &c.  (who  and  his  heirs  and  assigns,  unless  the 

tion  clauses,  contrary  appears,  are  hereinafter  called  the  lessor),  of  the  one  part : 
And  [lessee],  of,  &c.,  and  [lessee],  of,  &c.,  carrying  on  the  trade  or 
business  of  cotton-spinners  under  the  style  or  firm  of  and 

Co.  at  ,  in  the  county  of  (who  and  their  respective 

executors,  administrators,  and  assigns,  unless  the  contrary  appears, 
are  hereinafter  called  the  lessees),  of  the  other  part:  WITNESSETH, 
that  in  consideration  of  the  rent  hereby  reserved,  and  of  the  cove- 
nants by  the  lessees,  and  provisos  hereinafter  contained,  the  lessor 

Parcels.  hereby  demises  unto  the  lessees,  All  that  cotton-mill  or  factory 
and  shed  situate  and  being  on  the  side  of  Street, 

in  the  parish  of  ,  in  the  county  of  ,  known  by  the 

name  of  Mill,  with  the  engine-house,  boiler-house,  and  the 

cottages  and  buildings  thereto  adjoining,  and  usually 
occupied  therewith  :  And  also  the  steam-engine,  boilers,  shafting, 
gearing,  and  machinery,  water-pipes,  fittings,  eff'ects,  and  things  now 
being  in  or  upon  the  said  mill  and  premises  belonging  to  the  lessors, 
and  particularly  described  in  the  schedule  hereunder  written,  which 
said  cotton-mill,  factory,  shed,  and  premises,  are  now  in  the  occupa- 
tion of  the  lessees ;  And  which  said  mill  or  factory,  engine-house, 
boiler-house,  warehouse,  and  buildings  are  delineated  in  the  plan 
drawn  in  the  margin  of  these  presents,  and  are  therein  edged  with 

Habendum,  a  line :   To  HOLD  the  said  cotton-mill  and  all  other  the 

premises  hereinbefore  expressed  to  be  hereby  demised  unto  the 
lessees  for  the  term  of  years,  from  the  day  of 

Bedd4STidum,  19      J  YIELDING  AND  PAYING  therefor  the  yearly  rent  of 

£  ,  and  so  in  proportion  for  any  less  period  than  a  year, 

in  advance  as  a  forehand  rent  on  the  day  of  ,  the 

day  of  ,  the  day  of  ,  and  the 

day  of  ,  the  first  quarterly  payment  of  the  said 

rent  to  be  made  on  the  day  of  next,  clear  of  all 

deductions  except  in  respect  of  the  landlord's  property  or  income 

covenants-  ^^  '  ^^^  ^^^  LESSEES  hereby  do  and  as  a  separate  covenant  each 
of  them  doth  covenant  with  the  lessor,  That  the  lessees,  or  one  of 
them,  will  pay  the  said  rent  on  the  days  and  in  manner  hereinbefore 

l^i^y  appointed  for  payment  thereof  respectively ;  And  also  will,  during 
the  said  term,  pay  all  existing  and  future  taxes,  rates,  assessments, 
and  outgoings  of  every  description  for  the  time  being  payable  either 
by  landlord  or  tenant  in  respect  of  the  said  premises,  except  the 

to  put  pre-   landlord's  property  or  income  tax :  And  also  will  forthwith  put 

repair;  the  Said  cotton-miU,  factory,  and  the  fixed  machinery  therein,  in 
good  and  sufficient  repair,  working  order,  and  condition,  to  the 

topiunt.  satisfaction  of  the  lessor;  And  also  will  paint,  in  a  proper  and 
workmanlike  manner  and  with  good  materials,  all  the  inside  of  the 
windows,  doors,  wood  and  iron  work,  and  whitewash  and  cleanse 
the  whole  of  the  said  mill,  buildings,  and  premises,  at  least  once  in 
every  years  during  the  said  term,  and  as  often  as  may  be 
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required  to  be  done  by  any  Act  or  Acts  of  Parliament  now,  or  wbicb 
may  hereafter,  during  the  continuance  of  this  demise  be,  in  force 
for  the  regulation  of  mills  or  factories ;  And  also  will,  during  the 
said  term,  well  and  sufficiently  repair,  maintain,  and  keep  the  said 
mill,  and  buildings  (except  the  outside  walls  and  woodwork,  and 
the  roofs  and  principal  timbers),  and  also  the  said  steam-engines, 
steam-boilers,  shafting,  gearing,  gas  and  water  pipes,  fittings,  and 
things  of  every  kind  belonging  to  the  lessors  in,  upon,  and  about 
the  said  mill,  buildings,  and  premises,  in  good  and  tenantable  repair, 
working  order,  and  condition,  ordinary  wear  and  tear,  or  damage 
by  fire  or  other  inevitable  accident,  only  excepted ;  And  also  will 
permit  the  lessor  and  his  agents,  surveyors,  and  workmen,  twice  or 
oftener  in  every  year,  at  seasonable  times  in  the  daytime,  to  enter 
upon  the  said  mill,  buildings,  and  premises  respectively  to  view  the 
condition  thereof,  and  give  and  leave  notice  in  writing  upon  the 
same  premises  respectively  for  the  lessees  of  all  defects  and  want  of 
repair  there  found ;  And  also  will,  within  one  calendar  month 
after  every  such  notice,  well  and  sufficiently  repair  and  make  good 
such  defects  and  want  of  repair  whereof  notice  shall  have  been  so 
given  or  left;  And  in  case  the  lessees  shall  neglect  or  refuse  to 
repair  and  make  good  such  defects  within  the  time  aforesaid,  it 
shall  be  lawful  for  the  lessor,  his  agents,  servants,  and  workmen,  to 
enter  at  any  time  into  and  upon  the  said  mill,  buildings,  and  premises 
respectively,  and  to  do  and  make  such  repairs  and  amendments  as 
the  said  demised  premises  respectively  may  require  ;  and  the  lessees 
will  forthwith  repay  to  the  lessor  all  sums  of  money  which  shall  be 
expended  by  him  on  account  of  such  repairs  and  amendments,  with 
interest  thereon  at  the  rate  of  per  cent,  per  annum  from 

the  time  of  the  same  sums  having  been  expended ;  And  in  case  the 
lessees  shall  neglect  or  refuse  so  to  do  upon  application  made  to 
them  for  that  purpose,  then  it  shall  be  lawful  for  the  lessor  to  dis- 
train upon  the  said  demised  premises,  or  any  part  thereof,  for  all 
such  sums  of  money,  and  together  with  all  costs  and  expense  of 
such  distress  as  landlords  may  do  for  rent  in  arrear  or  otherwise 
at  his  option  to  commence  any  action  for  the  recovery  thereof 
as  liquidated  damages ;  And  also  will  not,  without  the  previous 
licence  in  writing  of  the  lessor,  assign,  underlet,  or  part  with  the 
possession  of  the  said  mill,  buildings,  and  premises  respectively,  or 
any  part  thereof,  but  such  consent  shall  not  be  unreasonably  with- 
held ;  And  also  will,  during  the  said  term,  insure  and  keep  insured 
against  loss  or  damage  by  fire  in  the  Insurance  Office,  or 

in  some  other  good  and  responsible  office,  to  be  approved  by  the 
lessor,  the  said  mill  or  factory  in  the  name  of  the  lessor,  in  the  sum 
of  £  at  least,  and  pay  the  annual  premiums  for  keeping  the 

same  on  foot,  and  deposit  the  policy  and  last  receipt  with  the  lessor ; 
and  if  the  lessees  shall  neglect,  or  refuse  to  effect,  and  keep  on  foot 
such  insurance,  then  it  shall  be  lawful  for  the  lessors  to  advance 
and  pay  such  money  as  shall  be  necessary  for  that  purpose,  and  all 
money  so  paid  with  interest  thereon  after  the  rate  of  £ 
per  cent,  per  annum  shall  be  recoverable  by  the  lessor  in  the  same 
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manner  as  is  hereinbefore  provided  with  respect  to  monies  which 
may  be  paid  by  the  lessors  in  repairing  and  amending  the  demised 
premises,  on  breach  of  the  covenant  by  the  lessees  to  repair ;  and 
in  case  the  said  cottages  or  any  of  them  shall  be  destroyed  or 
damaged  by  fire,  the  money  which  shall  be  received  by  virtue  of 
such  insurance  shall  belong  to  and  be  received  by  the  lessor ;  And 
ALSO  will,  at  the  expiration  or  sooner  determination  of  the  said 
term,  deliver  up  to  the  lessor  the  said  mill,  cottages,  buildings, 
steam-engines,  steam-boilers,  shafting,  gearing  and  machinery,  gas 
and  water  pipes,  and  premises  expressed  to  be  hereby  demised,  and 
all  fixtures,  fittings,  and  things  which  shall  be  fixed  on  or  set  up  or 
used  in  or  upon  the  said  mill,  buildings,  and  premises  respectively 
by  the  lessees  during  the  said  term  in  such  good  and  substantial 
repair,  working  order,  and  condition  as  aforesaid,  reasonable  use 
and  wear  thereof  in  the  meantime  only  excepted,  and  in  all 
respects  in  such  state  as  shall  be  consistent  with  the  due  perform- 
ance of  the  several  covenants  hereinbefore  contained  :  And  the 
LESSOR  HEREBY  COVENANTS  with  the  lessees  that  they,  paying  the 
said  rents  hereinbefore  reserved  and  performing  and  observing  all 
the  covenants  by  them  herein  contained  may  peaceably  hold  and 
enjoy  the  said  demised  premises  during  the  said  term  without  any 
interruption  or  disturbance  by  the  lessor,  or  any  person  claiming 
under  him :  AND  also  that  the  lessor  will,  during  the  said  term,  at 
his  own  cost  and  charge,  well  and  sufficiently  repair,  amend,  and 
keep  the  outside  walls  and  wood-work,  and  the  roofs  and  principal 
timbers  of  the  said  mill,  engine-houses,  boiler-houses,  weighing 
places,  offices,  cottages,  buildings,  and  premises :  And  also  will 
keep  in  good  repair  and  condition,  and  in  a  proper,  useful  state,  the 
said  chimney  and  the  flues  and  drafts  therein  ;  And  also  will  paint 
all  the  outside  wood  and  iron-work  of  the  said  demised  premises  in 
a  workmanlike  manner  twice  over  with  good  and  appropriate  oil 
colour;  And  also  will  whitewash  the  walls  opposite  to  the  said 
mills  and  buildings  and  all  other  places  requisite  for  the  purpose  of 
increasing  the  light  in  the  same  mill,  buildings,  and  places  in  every 
defauu'^f"  ^^^^^  y^^^  °^  ^^®  ^^^^  ^^^^  '  Provided  always,  that  if  and  when- 
payment      ever  any  part  of  the  said  yearly  rent  shall  be  in  arrear  for 

days  (whether  the  same  shall  have  been  legally  demanded  or  not), 
or  if  and  whenever  the  lessees  or  any  of  them  whilst  the  premises  or 
any  part  thereof  shall  remain  vested  in  them  for  all  or  any  part  of 
the  said  term,  shall  be  adjudicated  bankrupts,  or  compound  with 
their  or  his  creditors,  or  suffer  the  said  term  or  the  premises  or  any 
part  thereof  to  be  taken  in  execution,  or  if  and  whenever  there 
shall  be  a  breach  of  any  of  the  covenants  and  agreements  by  the 
lessees  hereinbefore  contained,  the  lessor  may  re-enter  upon  any 
part  of  the  premises  in  the  name  of  the  whole,  and  thereupon  the 
determfne  ^'^  ^^^^  ^^^^'  absolutely  determine :  Provided  also  that  if  at 
on  destruc-  any  time  during  the  said  term  the  said  mill,  buildings,  cottages,  and 
premises,  or  any  part  or  parts  respectively,  shall  be  burnt  down,  or 
destroyed  or  damaged  by  fire,  so  as  to  render  the  same  untenant- 
able or  unfit  for  the  use  and  occupation  of  the  said  lessees,  then  and 
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in  such  case,  upon  payment  by  the  lessees  of  the  said  rent  up  to  the 
day  of  such  destruction,  these  presents  and  every  clause  and  thing 
herein  contained  (except  as  to  any  remedy  for  any  breach  then  com- 
mitted of  any  covenant  herein  contained)  shall  thenceforth  cease 
Abatement  and  determine :  Provided  also  that  if  the  said  mill,  buildings, 

or  rent  m  . 

case  of        cottages,  and  premises  shall  be  damaged  by  fire  in  some  immaterial 

fire.  part,  and  so  as  not  to  render  the  same  wholly  untenantable  or  unfit 

for  the  use  and  occupation  of  the  lessees,  a  proportionate  part  of 

the  said  yearly  rent  shall  be  deducted  and  allowed  out  of  the 

usual  quarterly  payments  thereafter  until  the  same  buildings  shall 

thauf  shed  ^®  repaired  and  reinstated  by  the  lessor :  Provided  also  that  in 

be  not  let     case  the  weaving  shed,  part  of  the  premises  expressed  to  be  hereby 


in 


months        demised,  shall  for  any  period  between  the  day  of  , 

abate  at       and  the  day  of  ,  remain  unlet  by  the  lessees,  and 

per  annum   unoccupicd,  then  the  lessor  will,  for  so  much  of  the  said  period  of 

l^^^  months  as  the  said  weaving  shed  shall  remain  unlet  and 

unoccupied,  deduct  and  allow  to  the  lessees  from  the  yearly  rent 

hereby  reserved  a  sum  at  the  rate  of  £  per  annum  for  so 

much  of  the  said  period  of  months  as  the  said  weaving  shed 

Provision     giiall  SO  remain  unlet :  Provided  also  that  if  the  lessees  shall  at 

for  erection 

of  new  en-    any  time  within  a  period  of  three  years  from  the  commencement  of 

gine,  "^  . 

percent,  to  this  demise  be  desirous  of  having  the  steam-engine,  the  said  mill  or 
lessee  on  factory,  altered  by  converting  the  same  into  a  steam-engine  on  the 
^^  ^^'  principle,  and  of  such  desire  shall  give  to  the  lessor  a 

notice  in  writing  at  any  time  within  the  period  of  three  years,  then 
the  lessor  will,  with  all  convenient  speed,  at  his  own  expense,  do 
and  execute  such  alterations  in  the  said  steam-engine  as  shall  be 
necessary  to  convert  the  same  into  a  steam-engine  on  the 
principle,  and  the  lessees  will  pay  to  the  lessor  a  yearly  sum  equal 
to  £  per  cent,  in  the  nature  of  rent  on  the  amount  which 

shall  be  expended  by  the  lessor  in  and  about  such  alterations,  the 
said  percentage  to  be  paid  from  the  time  of  completing  the  said 
alterations  and  on  the  days  hereinbefore  appointed  for  payment  of 
the  yearly  rent  hereby  reserved,  and  to  be  recoverable  by  distress 
Arbitration  as  rent  in  advance :  Provided  lastly  that  if  any  dispute  or 
question  shall  arise  under  these  presents,  or  as  to  any  clause, 
matter,  or  thing  herein  contained,  such  dispute  or  question  shall  be 
referred  to  the  arbitration  of  two  indifferent  persons,  one  to  be 
chosen  by  the  lessor  and  the  other  by  the  lessees,  or  in  the  event 
of  such  persons  being  unable  to  agree  then  to  an  umpire  chosen  in 
the  usual  manner,  and  the  decision  of  such  referees  or  their  umpire, 
as  the  case  may  be,  shall  be  binding  and  conclusive  on  all  parties. 
In  w^itness,  &c. 

The  Schedule  above  referred  to. 
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XII.    LEASE  of  Mines  of  Coal  and  Iron-stone,  with  liberty  to 
dig  Clay  and  Limestone,  and  make  Bricks  and  Lime  for  Sale.  - 

THIS  INDENTUEE,  made  the  day  of  19     , 

Between  [lessor],  of,  &c.  (who,  and  his  heirs  and  assigns,  unless 
the  contrary  appears,  are  hereinafter  called  the  lessor),  of  the  one 
part;  and  [lessee],  of,  &c.  (who,  and  his  executors,  administrators, 
and  assigns,  unless  the  contrary  appears,  are  hereinafter  called  the 
lessee),  of  the  other  part,  WITNESSETH  that,  in  consideration  of 
the  rents,  royalties,  covenants,  and  stipulations  hereinafter  reserved 
and  contained,  and  on  the  part  of  the  lessee  to  be  respectively  paid, 
observed,  and  performed,  the  lessor  hereby  demises  unto  the  lessee. 
All  the  mines,  veins,  and  seams  of  coal  and  iron-stone  as  well 
opened  as  unopened,  within  and  under  the  several  lands  and 
hereditaments  situate  in  ,  in  the  parishes  of 

and  ,  in  the  county  of  ,  aforesaid,  delineated  in 

the  plan  annexed  to  these  presents;  Together  with  liberty  for 
the  lessee  and  his  agents,  miners,  servants,  and  workmen,  from  time 
to  time  and  at  all  times  during  the  said  term,  to  enter  upon  such 
parts  of  the  said  lands  as  in  the  said  plan  are  coloured  yellow  and 
blue  (being  the  parts  appropriated  by  the  mutual  consent  of  the 
parties  hereto  for  the  purposes  of  this  lease),  And  there  to  dig,  bore, 
delve,  sink,  search  for,  raise,  get,  and  work  the  said  mines,  veins, 
and  seams  of  coal  and  iron-stone,  and  for  that  purpose  to  sink  such 
and  so  many  pits  and  shafts,  and  to  drive  and  make  such  and  so 
many  gates,  head-ways,  staples,  soughs,  levels,  and  drains,  and  to 
erect  such  and  so  many  fire-engines,  whimseys,  cranks,  gins,  and 
other  machines,  and  to  make  use  of  all  such  other  means  as  shall 
be  found  necessary  or  convenient  for  raising,  getting,  and  working 
the  said  mines,  veins,  and  seams  of  coal  and  iron-stone,  and  for 
draining,  raising,  and  discharging  the  water  therefrom,  according 
to  the  best  and  most  improved  method  usually  practised  in  such  or 
the  like  cases ;  And  to  place,  stack  up,  and  lay  such  coal  and  iron- 
stone, and  the  earth,  rubbish,  and  spoil  to  be  raised  out  of  the  said 
pits  or  shafts  and  mines,  upon  the  appropriated  parts  of  the  said 
lands,  or  any  of  them,  or  any  part  thereof.  And  to  have,  take,  and 
carry  away,  at  his  will  and  pleasure,  and  to  convert  to  and  for  his 
own  benefit  all  such  coal  and  iron-stone  as  shall  be  gotten  or  raised 
from  the  said  mines,  veins,  and  seams  ;  And  also  to  make  such  and 
so  many  railways,  tram-roads,  and  other  roads  and  ways  in,  through, 
and  over  the  appropriated  parts  of  the  said  lands,  as  shall  from  time 
to  time  be  found  necessary  or  convenient,  to  or  from  any  con- 
venient place  or  places  of  delivery,  and  to  do  and  perform  all  such 
other  acts  and  things  for  carrying  away  the  said  coal  and  iron- 
stone as  shall  from  time  to  time  be  fitting  and  necessary ;  And 
ALSO  with  liberty  of  ingress,  egress,  and  regress,  in,  to,  or  out  of 
and  from  the  appropriated  parts  of  the  said  lands,  or  any  part 
thereof,  with  horses,  asses,  carts,  waggons,  and  other  carriages  or 
otherwise,  as  shall  be  necessary  for  taking,  conveying,  carrying 
away,  selling,  and  disposing  of  the  said  coal  and  iron-stone,  in,  by, 
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liberty  to 
dig  fire- 
clay and 
brick-earth, 
and  to  make 
bricks  and 
burn  lime- 
stone for 
sale; 


Habendum. 


Reservation 
of  fixed 
mine  rent 
for  the  coal, 

payable 
quarterly. 


Surface 
rent  as  to 
particular 
lands. 


and  through  such  railways,  roads,  and  other  ways,  or  any  of  them ; 
And  also  with  liberty  for  the  lessee,  from  time  to  time  and  at  all 
times  during  the  said  term,  to  dig  for  and  get  fire-clay  and  other 
clay,  brick  earth,  loam,  and  sand,  and  to  make  and  manufacture  the 
same  into  bricks,  tiles,  quarries,  and  other  articles,  as  well  for  the 
use  of  the  said  works  in  or  upon  the  appropriated  parts  of  the  said 
lands  or  any  part  thereof,  as  also  for  the  purposes  of  sale,  and  to 
sell  and  dispose  of  such  bricks,  tiles,  and  quarries  ;  And  to  burn 
lime-stone  for  the  purpose  of  sale,  and  to  sell  and  dispose  of  the 
same;  And  generally  to  do  all  other  necessary  and  proper  acts 
and  things,  for  laying  dry,  raising,  getting,  and  working  the  said 
mines,  veins,  and  seams  of  coal  and  iron-stone,  and  disposing  of 
the  produce  thereof,  and  for  digging,  getting,  and  disposing  of  the 
several  other  substances  aforesaid,  and  for  deriving  the  benefit  of 
the  liberties,  and  privileges  hereby  granted  ;  But  subject,  as  to  the 
several  liberties  hereinbefore  granted,  to  the  covenants  and  pro- 
visos hereinafter  contained ;  Except,  nevertheless,  and  always 
reserved  unto  the  lessor  and  his  bailiffs,  surveyors,  and  agents, 
full  liberty,  and  at  all  or  any  time  or  times  during  the  term  hereby 
granted,  at  the  will  and  pleasure  of  him,  them,  or  any  of  them,  to 
enter  upon  the  appropriated  parts  of  the  said  lands,  and  to  make 
use  of  any  of  the  pits,  shafts,  windlasses,  ropes,  and  other  machinery 
and  apparatus  for  the  time  being  employed  in  or  about  the  working 
and  carrying  on  the  said  mines  and  works,  in  order  to  view  and 
inspect  the  state  and  condition  of  the  said  mines  and  works  ;  And 
to  measure,  act,  and  do  as  he,  they,  or  any  of  them  shall  see  occasion 
for  the  information  of  the  lessor  respecting  the  said  mines  and 
works :  To  HOLD  the  premises  hereby  demised  and  granted  respec- 
tively, with  the  appurtenances,  unto  the  lessee,  from  the 
day  of  19     J  for  the  term  of  years  thenceforth 

next  ensuing,  subject  to  the  covenants  and  stipulations  herein 
contained ;  YIELDING  AND  PAYING  THEREFOR,  during  the  said 
term,  the  yearly  rent  of  .£  ,  as  and  for  the  royalty  or  mine- 

rent  in  respect  of  the  said  mines,  veins,  and  seams  of  coal,  clear  of 
all  taxes,  rates,  assessments,  and  deductions  whatsoever,  by  four 
equal  quarterly  payments  in  every  year ;  (that  is  to  say),  on  the 
day  of  ,  &c. ;  the  first  of  such  quarterly  payments 

to  be  made  on  the  day  of  19      :  And  also 

YIELDING  AND  PAYING  the  further  yearly  rent  of  shillings 

per  acre,  and  so  in  proportion  for  any  less  quantity  than  an  acre,  qf 
all  such  of  the  appropriated  parts  of  the  said  lands,  coloured  yellow 
in  the  said  map  or  plan,  as  at  any  time  or  from  time  to  time  during 
the  said  terra  shall  be  actually  occupied  or  employed  by  the  lessee, 
either  for  the  purpose  of  carrying  on  the  said  works  or  any  of  them, 
or  for  such  agricultural  purpose  as  is  specified  in  the  covenant 
hereinafter  contained  relating  thereto  ;  such  last-mentioned  rent  to 
commence  with  such  occupation  or  employment,  and  thenceforth 
to  continue  payable  during  the  then  residue  of  the  said  term,  and 
to  be  paid  by  equal  portions  on  the  days  above  appointed  for 
payment  of  the  said  yearly  rent  of  £  ;  the  first  payment 
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thereof,  whether  for  the  whole  or  part  only  of  a  quarter,  according 
to  the  time  of  the  commencement  of  such  occupation  or  employ- 
ment as  aforesaid,  to  be  made  on  such  of  the  said  days  as  shall  first 
happen  after  any  act  done  by  the  lessee,  whereupon  such  rent 
shall  become  payable ;  Subject  nevertheless  to  the  proviso  herein- 
feinafto  ^^^^^  contained  :  And  also  yielding  and  paying  the  yearly  rent 
other  lands,  of  shillings  per  acre,  and  so  in   proportion   for  any  less 

quantity  than  an  acre,  of  all  such  of  the  appropriated  parts  of  the 
said  lands,  coloured  blue  in  the  said  map  or  plan,  as  at  any  time  or 
from  time  to  time  during  the  said  term  shall  be  actually  occupied 
or  employed  by  the  lessee  for  the  purpose  of  carrying  on  the  said 
works  or  any  of  them  ;  such  last-mentioned  rent  to  commence  with 
^8^'to  "^    such  occupation,  (fee.  [as  before] :  Provided  nevertheless,  and  it 
^^rts^'f       ^^  hereby  agreed  and  declared,  that  if  at  any  time  or  times  during 
fandoccu-    the  Said   term  the  lessee  shall  be  desirous  of   relinquishing  the 

pied  by  .  .  i  o 

him,  and  to  posscssion  of  any  lands  which  he  shall  have  entered  upon,  occupied, 
the  surface  or  used  in  pursuance  of  the  liberties  hereinbefore  granted,  and 
such^arts,   shall  give  to  the  lessor  six  calendar  months'  previous  notice,  in 
8S°month8^  witi"g>  o^  ^'^  intention  to  deliver  up  possession  of  such  lands,  such 
notice.         noticc  to  expire  on  one  of  the  quarterly  days  of  payment  herein- 
before mentioned.  Then  and  so  often  as  the  same  shall  happen,  the 
term  therein  of  the  lessee  shall,  from  and  immediately  after  the  expira- 
tion of  the  said  notice  and  the  performance  by  the  lessee  of  all  the 
covenants  and  agreements  hereinafter  contained  concerning  the  same 
lands  up  to  the  period  of  the  delivery  of  possession  thereof,  cease 

ReBervation  and  determine  :  and  the  rent  hereinbefore  reserved,  and  the  cove- 

oi  royalty  '  ' 

for  iron-      nants  and  stipulations  hereinafter  contained  concerning  the  same 

stone 

lands  on  the  part  of  the  lessee,  shall  thenceforth  cease  and  deter- 
mine, and  be  absolutely  void  ;  And  also  yielding  and  paying 
yearly  during  the  said  term,  as  and  for  the  royalty  or  mine-rent  in 
respect  of  the  said  iron-stone,  one  equal  sixth  part  of  the  sum  at 
which  the  same  shall  be  sold  or  disposed  of  by  the  lessee ;  such 
rent  to  be  paid  at  the  times  and  in  manner  hereinafter  expressed  : 
foTbricks  -^^^  ^^^  yielding  and  PAYING  yearly  during  the  said  term  at 
made  either  the  times  and  in  manner  hereinafter  mentioned  respectively,  the 

for  use  '^  •' ' 

or  sale.        rents  or  sums  following,  that  is  to  say,  the  sum  of  pence 

for  every  quantity  of  1000  bricks  (including  fire-bricks),  tiles,  or 

quarries,  which  shall  be  made  and  used  by  the  lessee,  by  virtue  of 

these  presents,  for  the  purposes  of  the  said  mines  and  works ;  And 

the  sum  of  shillings  for  every  quantity  of  1000  fire-bricks ; 

And  the  sum  of  shillings  for  every  quantity  of  1000  other 

bricks,  and  of  tiles  or  quarries  which  shall  be  made  by  the  said 

lessee,  by  virtue  of  these  presents,  over  and  above  the  bricks,  tiles, 

and  quarries,  which  shall  be  made  and  used  by  him  or  them  for  the 

Fr^nd*      purposes  of  the  said  works  ;  And  the  sum  of  pence  for 

used.  every  cart-load  of  sand  which  shall  or  may  be  gotten  or  used  by 

the  lessee,  by  virtue  of  these  presents ;  And  also  yielding  and 

Royalties     PAYING  in  every  year  of  the  said  term,  within  which  a  quantity  of 

raised  above  coal,  exceeding  tons,  shall  be  gotten  and  sold  by  the  lessee, 

quantity;—  a  further  and  additional  rent  of  pence  for  every  ton  of 

large  coal, 
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such  excess  which  shall  consist  of  the  coals  commonly  called  the 

middle  coal  and  the  nether  coal,   or  either  of  them  :  And  ALSO 

small  coal    YIELDING    AND    PAYING  in  every  year  of  the  said  term,  within 

and  slack.  ,   .    ,  .  pi,  t         r        ■,  i  ■,  ^^     ■, 

which   a   quantity   of   slack,    and   of    the   coal    commonly   called 

the    smoile    coal,    and    used    as    slack,    or    of    either    of    them, 

exceeding  tons,    shall    be   gotten   and    sold   by    the 

S^coai°°^    lessee,    a    further    and    additional    rent    of  pence  for 

raised  in      every  ton   of    such   excess :    Provided    nevertheless,    and   it 

any  one  "'  •'  ' 

year  may     is  hereby  further  declared  and  agreed  that  if,  in  any  one  year  of 

Tip  in  the     the  said  term,  the  quantity  of  coal  to  be  gotten  and  sold  by  the 

the  five        lessee  shall  be  less  than  tons,  or  the  quantity  of  slack  to 

years.   ^^  gotten  and  sold  by  him  shall  be  less  than  tons,  then 

and  so  often  as  the  same  shall  happen,  it  shall  be  lawful  for  the 

lessee  to  get  the  deficiency  of  coal  or  slack  for  any  or  every  other 

such  year  in  any  one  or  more  of  the  five  succeeding  years  of  the 

said  term,  if  the  said  term  shall  so  long  continue,  without  being 

chargeable  with  any  tonnage  rent  for  the  excess  occasioned  in  any 

of   such  succeeding   years,    by   the   getting  and    selling   of   such 

deficiency ;  but  the  coals  or  slack  gotten  in  any  succeeding  year  as 

aforesaid,  shall  not  be  applicable  to  make  up  the  deficiency  of  any 

preceding  year  or  years  until  the  full  quantity  of  tons  of 

coal,  and  tons  of  slack,  which  ought  to  have  been  gotten 

Covenants    i^  such  Succeeding  year,  shall  have  been  gotten  :  And  the  lessee 

by  lessee  to  o   ./         '  o 

pay  rents     hereby  covenants  with  the  lessor  in  manner  following  (that  is  to 

royalties.      Say),  That  the  lessee  will  pay  the  several  rents  and  reservations 

hereinbefore  respectively  reserved  and  made  payable  on  the  days 

and  in  manner  hereinbefore  appointed  for  payment  thereof  respec- 

To  pay        tively,  without  any  deduction  ;    And  also  that  the  lessee  will, 
taxes,  &c. ;  "^  •'  '  . 

during  the  said  term,  pay  all  the  taxes,  rates,  levies,  assessments, 

except  land- and  impositions  whatsoever  (except  the  land-tax),  taxed,  charged, 
assessed,  or  imposed  upon  the  lands  hereby  demised,  or  upon  the 
said  several  rents  and  royalties,  or  upon  any  erections,  buildings, 
or  works  to  be  erected  and  built  or  carried  on  in  pursuance  of  these 

to  keep        presents,  or  upon  the  lessor  or  lessee  in  respect  thereof :  And  also 

accounts  of    -"^  i  •  i  t   • 

coal,  and      that  the  Icsscc  wiU  enter  or  cause  to  be  entered  in  proper  books  of 

suffer  books  ,  .ni  ii  ii-p  iT  ■>  • 

tobe  ^  ^  account,  to  be  provided  and  kept  by  him  tor  that  purpose  at  his 
counting-house  upon  the  premises  (which  books  shall,  at  all  season- 
able times  of  the  day,  be  open  to  the  inspection  of  the  lessor  and 
his  steward  and  agents,  with  liberty  to  take  copies  or  extracts), 
true,  plain,  and  perfect  entries  of  all  the  coal  (distinguishing 
between  middle  and  nether  coal,  and  slack  and  smoile  coal),  and 
iron-stone  raised  and  gotten  by  virtue  of  these  presents,  and  of  all 
bricks,  tiles,  and  quarries  made  by  virtue  of  these  presents,  and  of 
the  bricks,  tiles,  and  quarries  used  in  or  about  the  said  works,  and 
of  the  coal,  iron-stone,  slack,  bricks,  tiles,  and  quarries  sold  by  the 
lessee,  together  with  all  such  particulars  of  weights,  numbers, 
quantities,  dates  and  other  facts  and  circumstances,  as  shall  be 
necessary  or  proper  for  the  better  understanding  of  such  accounts, 
or  to  be  entered  therein  in  the  usual  and  regular  course  of  business ; 
and  will,  on  being  thereunto  required  by  the  lessor,  verify  such 


inspected. 
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That  lessor 
or  his  agents 
maybe 
present  at 
the  weigh- 
ing of  coal, 
smelting  of 
iron-stone, 
&c. 


To  make  o\it 

and  deliver 
half-yearly 
accounts ; 


to  produce 
vouchers ; 


to  make 
liayinents 
for  bricks, 
sand,  &C. ; 


to  do  all 
other  acts 
for  the 
lessor's  in- 
formatioa ; 


accounts  by  declaration ;  And  also  that  it  shall  be  lawful  for  the 
lessor  or  his  steward  or  agent  to  be  present  at  any  time  or  times  at 
the  mouths  of  the  pits  or  shafts  whence  the  said  coal  or  iron-stone 
shall  be  raised  or  gotten,  and  at  the  machine  or  machines  when  the 
same  shall  be  weighed,  and  also  at  the  place  or  places  where  the 
said  iron-stone  shall  be  smelted,  in  case  the  lessee  shall  smelt  the 
same,  and  also  at  the  place  or  places  where  the  said  bricks,  tiles, 
or  quarries  shall  be  made  or  burnt,  and  to  inspect  and  superintend 
such  operations,  and  to  take  notes  and  minutes  of  the  weights^ 
quantities,  and  other  particulars  ;  And  also  that  the  lessee  will,  on 
the  day  of  and  the  day  of 

in  every  year  of  the  said  term,  make  out  the  said  coal  account  for 
the  half-year  immediately  preceding  the  same  day,  comprising 
therein  all  the  coal  gotten  and  sold  or  contracted  to  be  sold  during 
that  period,  inclusive  of  the  then  last  settling  day,  but  exclusive  of 
the  day  on  which  such  account  shall  be  settled  and  made  up,  showing 
for  or  in  respect  of  what  year  or  years  the  coal  therein  comprised 
shall  have  been  gotten  and  sold  or  contracted  to  be  sold,  and  showing 
the  amount  of  the  tonnage  rent  (if  any)  due  and  payable  to  the 
lessor  for  the  excess  of  coal ;  and  will  thereupon  deliver  to  the 
lessor,  or  his  steward  or  agent,  a  true  and  examined  copy  of  such 
account,  signed  by  the  lessee,  and  verify  the  same  by  the  produc- 
tion of  books  and  vouchers ;  And  will  at  the  same  time  pay  to  the 
lessor,  or  to  his  steward  or  agent,  the  amount  of  tonnage-rent  (if 
any)  then  due  and  owing  for  excess  of  coal,  clear  of  all  deduc- 
tions ;  And  also,  that  the  lessee  will,  on  each  and  every  of  the 
quarterly  days  hereinbefore  appointed  for  payment  of  the  said 
yearly  rent  of  £  ,  make  out  the  iron-stone,  brick,  tile,  quarry, 

and  sand  account  for  the  quarter  of  a  year  immediately  preceding 
the  same  day,  comprising  therein  all  iron-stone,  bricks,  tiles,  quarries, 
and  sand,  gotten,  smelted,  made  and  used,  and  all  bricks,  tiles,  and 
quarries  used  for  the  purpose  of  the  said  colliery  and  works  during 
that  period,  inclusive  of  the  then  last  quarter-day,  but  exclusive  of 
the  day  on  which  such  account  shall  be  settled  and  made  up ;  And 
shall  thereupon  deliver  to  the  lessor,  or  to  his  steward,  or  agent,  a 
true  and  examined  copy  of  such  accounts,  signed  by  the  lessee,  and 
verify  the  same  by  the  production  of  books  and  vouchers ;  And 
at  the  same  time  pay  to  the  lessor,  or  to  his  steward  or  agent,  the 
full  amount  of  the  aforesaid  rent  or  sum  of  pence  for 

every  one  thousand  bricks,  tiles,  and  quarries  made  and  used  for 
the  purpose  of  the  said  colliery  and  works,  and  of  shillings 

for  every  one  thousand  fire-bricks  made,  but  not  so  used,  and  of 
shillings  for  every  one  thousand  other  bricks  and  of  tiles 
and  quarries  made,  but  not  so  used,  and  of  pence  for 

every  cart-load  of  sand  gotten  and  used  for  the  purposes  aforesaid, 
for  the  quarter  of  a  year  included  in  such  accounts,  clear  of  all 
deductions;  And  also,  that  the  lessee  will  do,  or  permit  to  be 
done,  all  such  acts,  matters,  and  things,  in  respect  to  the  keeping 
and  delivering  copies  of  accounts,  the  inspection  of  accounts,  and 
otherwise,  as  shall  be  necessary  or  convenient  for  enabling  the 
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lessor,  or  his  steward  or  agent,  to  obtain  the  full  benefit  of  the 
several  rents,  renders,  and  reservations  hereinbefore  contained; 
lesl^wfth  ^^^  ^LSO,  that  the  lessee  will,  at  all  times  during  the  said  term, 
smimnghis^"PP^y  ^°  ^^®  ^^^^  ^^^^0^'  ^t  t^e  mouth  of  the  pits,  such  quantity  of 
iron-stone  at  ^°^^  ^^  ^®  ^^^^^  require  for  smelting  the  iron-stone  to  be  gotten  as 
the  pits       aforesaid,  at  and  for  the  then  market  price  thereof:  And  ALSO, 

mouth  at,.  '^  '  ' 

the  market   such  quantity  of  slack  as  he  shall  require,  at  the  price  of 


slack 'at"""s.  shillings  per  ton ;  and  the  coal  and  slack  to  be  so  sold  and  provided 


price ;  and 
slack  at      s< 

per  ton.       ^^^^^  j^^  accounted  for  by  the  lessee,  as  coal  and  slack  sold  within 
the  intent  of  the  reservation  and  covenants  hereinbefore  contained  ; 
sumeTOaf"  ^^°  ^^^^  ^^^*  ^^^  lessee  will  not  use,  consume,  or  apply  any  of 
the pu*r poses  ^^®  coal  Or  slack  to  be  raised  and  gotten  from  the  mines,  veins,  and 
and^do^e"s-'  ^^^^^  °^  ^^^^  hereby  demised  during  the  said  term,  otherwise  than 
tic  purposes,  in  or  upon  the  appropriated  parts  of  the  said  lands,  and  for  the 
purposes  of  the  said  mines  and  works,  and  for  the  domestic  pur- 
poses of  the  lessee,  and  his  agents,  colliers,  miners,  and  other  work- 
men to  be  employed  by  him  or  them  in  and  about  the  same  colliery 
Not  to  con-  and  works  :  And  will  not  use  or  consume  more  than  tons 

sume  more  ' 

tha"  of  coal  per  annum  for  such  colliery  aud  domestic  purposes  (for 

sell.'  which  no  rent  or  i-oyalty  is  hereby  reserved  or  intended  to  be  made 

payable),  but  will  from  time  to  time,  with  all  convenient  speed,  sell, 

at  the  mouth  of  the  pit  or  shaft,  all  the  coal  to  be  raised  and  gotten 

as   aforesaid,  and   will   not  coke  the  same  or   any  part   thereof; 

fofsmeitin^  "^^^  ALSO  that  the  Icsscc  will  not  during  the  said  term  build,  or 

nor  to  smelt  set  up,  any  building  or  buildings,  erection  or  erections,  or  other 

iron-stone  rj        ,/  o  o  j  > 

without       structure  or  structures,  in  or  upon  any  part  of  the  appropriated 

parts  of  the  said  lands  for  the  purpose  of  smelting  the  iron-stone  to 

be  gotten  and  raised  pursuant  to  these  presents ;  and  will  not  smelt 

or  attempt  to  smelt  such  iron-stone,  or  any  part  thereof,  in  or  upon 

the  appropriated  parts  of  the  said  lands  without  first  obtaining  the 

get  sand      couscnt  in  writing  of  the  lessor  for  that  purpose ;  And  will  not, 

without       during  the  like  period,  get  sand  from  any  part  of  the  appropriated 

parts  of  the  said  lands  other  than  such  part  or  parts  thereof  as 

Tomanu-     shall  be  approved  of  by  the  lessor,  or  his  steward  or  agent;  And 

and  brick-   ALSO  that  the  lessee  will  make  and  manufacture  into  bricks,  tiles,  or 

quarries,  in  or  upon  the  appropriated  parts  of  the  said  lands  all 

the  clay,  brick-earth,  and  loam  hereinbefore  authorised  to  begotten  ; 

To  repair     And  ALSO  that  the  lessee  will,  during  the  said  term,  in  a  proper 

and  keep  m  .°  .  j 

order  fences,  and    workmanlike  manner,    repair,    amend,    maintain,    scour,    and 
&c.        '     cleanse,  and  keep  in  good  and  sufficient  order  and  repair,  according 
to  the  usage  and  custom    of   similar    undertakings    in    the    said 
county  of  ,  all  such  parts  of  the  said  lands  as  shall 

from  time  to  time  be  occupied  or  employed  by  the  lessee  pursuant 
to  these  presents,  with  the  fences  and  appurtenances  thereunto 
belonging,  and  all  the  erections,  buildings,  structures,  engines, 
machinery,  railways,  roads,  and  other  conveniences  which  now  are 
or  shall  or  may  at  any  time  or  times  during  the  said  term 
be  erected,  set  up,  or  made  by  the  lessee  for  winning  and 
getting  the  said  mines,  veins,  and  seams  of  coal  and  iron-stone, 
or  otherwise  carrying  on  the  said  works ;  And  also  that  the  lessee, 
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min^con-  ^°^  ^^^  Servants,  agents,  and  workmen,  will  at  all  times  during  the 
stantiy        gaid  term  (unless  prevented  by  unavoidable  creep,  thrust,  crush,  or 

under  super-  .  r»  '  ' 

intendence  other  accident),  work  the  said  mines,  veins,  and  seams  of  coal  and 
of  lessor.       .  '  i  i  i  i        •    • 

iron-stone,  and  carry  on  the  other  works  and  mining  operations 

hereby  authorised  to  be  carried  on,  in  a  proper  and  workmanlike 

manner,  according  to  the  most  approved  and  skilful  methods  used 

or  pursued  in  other  works  of  the  same  nature  in  the  said  county  of 

,  and  under  the  inspection,  superintendence,  and  control 

Npttoworkpf  ^jje  lessor  or  his  steward,  agent,  or  surveyor:  And  will  not  at 

mines  negh-  '     o        '  v'        ^ 

gently  or  any  time  during  the  said  term  wilfully  or  negligently  carry  on  or 
ousiy.  work  any  new  pits  or  mines  so  near  to  any  old  works  adjoining 

thereto  as,  by  weakening   the  pillars  or  partitions  between  the 
same  or  otherwise,  to  occasion  any  destruction,  damage,  or  injury 
to  the  said  lands,  or  any  part  thereof,  or  expose  the  same  to  the 
Not  to         rjsif  or  danger  thereof;  And  also  that  the  lessee  will  not  during 
certain        such  period  as  he  shall  occupy  such  parts  of  the  said  lands  as  are 
coloured  yellow,  or  any  of  them,  pursuant  to  these  presents,  depas- 
ture the  same  with  cattle,  or  use  the  same  otherwise  than  for  the 
purpose  of  carrying  on  the  colliery  and  works  hereby  authorised  to 
be  carried  on,  or  for  mowing  or  cutting  and  carrying  away  the 
grass  growing  thereon,  and  converting  the  same  to  his  own  use, 
To  raise      which  he  is  hereby  authorised  to  do:  And  also  that  the  lessee 

manure  pro-  •'  ' 

ducedin      will  from  time  to  time  at  his  own  costs,  bring  to  bank  on  the  said 

lands  all  the  manure  and  dung  to  be  made  and  produced  by  the 

horses  and  cattle  to  be  employed  underground  in  the  mines  hereby 

demised,  and  will  permit  the  same,  and  also  the  manure  and  dung 

to  be  made  and  produced  at  the  surface  of  the  said  lands,  or  such 

part  thereof  respectively  as  shall  not  be  used  for  the  manuring  of 

the  said  lands,  to  be  removed  and  used  by  the  lessor,  or  his  tenants, 

Tooon-rey    without  payment ;  And  also  that  the  lessee  will,  at  all  times  when 

agents        the  said  mines  shall  be  in  work,  convey,  or  cause  to  be  conveyed 

inines  to      gratis  down  from  the  surface  into  and  through  the  said  mines  and 

pSrsTAc^;    works,  by,  in,  or  upon  the  engines  or  machines  by  which  he,  or  his 

agents,  workmen,  miners,  or  servants  shall  severally  be  conveyed 

into  and  through  the  same,  such  person  or  persons  as  the  lessor,  or 

his  steward  or  agent  for  the  time  being,  shall  at  any  time  or  times 

appoint  for  the  purpose ;  and  permit  the  said  person  or  persons  to 

survey  and  inspect  the  said  mines  and  works,  and  see  whether  the 

same  are  kept  in  good  and  substantial  order  and  repair,  and  are 

worked,  managed,  and  carried  on  in  a  fair  and  workmanlike  manner, 

according  to  the  custom  of  similar  undertakings  in  the  said  county 

of  ,  and  according  to  these  presents;   And  will  give 

such  explanations  as  shall  be  required  respecting  the  same  to  the 

and  to  con-  person  or  persons  making  such  survey  and  inspection ;  And  after 

out  again,    every  such  survey  and  inspection,  will  re-convey  such  person  or 

persons,  by  and  in  manner  aforesaid,  from  and  out  of  the  said 

Upon  notice  mines  and  works  ;  And  in  case,  on  any  such  survey  and  inspection, 

of  miswork-  '  11.  •  1  •  1        •  j 

ing,  &c.,the  the  lessce  shall  be  found  to  be  working  or  using  the  said  mines  and 
suspended  works,  or  any  of  them,  in  an  unworkmanlike  or  improper  manner, 
Uonisma^and  the  lessor,  or  his  steward  or  agent  for  the  time  being,  shall 
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give  notice  in  writing  to  the  lessee,  or  leave  the  same  for  him  at 
the  counting-house  upon  the  premises,  to  suspend  the  further 
working  of  the  said  mines  and  works  until  full  satisfaction  and 
amends  shall  be  made  for  the  damage  or  injury  which  shall  have 
been  sustained  or  occasioned  by  or  to  the  lessor  by  reason  of  the 
said  mines  and  works  being  so  improperly  worked  or  used;  and 
immediately  after  such  notice  shall  be  given  or  left  as  aforesaid, 
the  prosecution  of  the  said  mines  and  works  shall  be  suspended 

abando^^d  S'CCordingly  ;  And  also  that  the  lessee  will,  as  often  as  the  pits  or 

pits  and  shafts  sunk  shall,  by  reason  of  the  exhaustion  of  the  mines,  veins, 
or  seams,  become  useless,  fill  up  the  same  pits  or  shafts,  or  arch 
over  the  same  with  bricks,  in  a  substantial,  secure,  and  workmanlike 

TObbSh-  nianner,  burying  therein  the  spoil  and  rubbish  which  shall  have  been 
raised  or  gotten  out  of  the  said  pits  or  shafts ;  And  will  cover  over 

the  surface;  the  mouths  of  the  said  pits  or  shafts  with  good  earth  or  soil,  and  at 
the  same  time  level  the  land  or  ground  immediately  surrounding 
or  adjacent  to  the  same  pits  or  shafts,  so  as  to  render  the  surface 
of  the  same  pits  or  shafts,  and  of  the  land  connected  therewith, 
fit   for   tillage   and  cultivation,  according   to   the   custom  of  the 

to  level  the  country ;  And  will,  when  and  as  any  erections,  buildings,  engines, 

tuiidings  fumaccs,  machinery,  iron  work,  or  other  apparatus  to  be  erected, 
built,  constructed,  or  fixed  by  the  lessee,  in  or  upon  the  appro- 
priated parts  of  the  said  lands,  during  the  said  term,  shall  be  taken 
down  or  removed,  in  like  manner  level  the  site  or  surface  of  the 
land  or  ground  immediately  surrounding  or  adjacent  to  the  same, 
so  as  to  render  such  land  fit  for  tillage  and  cultivation,  according 

to  fill  up      to  the  custom  of  the  country  ;  And  also  that  the  lessee  will  from 

clay  and  ''  -' 

sandpits,  time  to  time,  at  his  own  costs,  immediately  after  he  shall  have 
down  the  gotten  and  exhausted  the  clay,  brick-earth,  sand,  and  loam,  for  the 
clover  and  making  of  bricks,  tiles,  and  quarries,  from  any  part  or  parts  of  the 
grass  see  ,  appropriated  parts  of  the  said  lands,  fill  up,  level,  and  lay  down  the 
to  pay  com-  game  with  grass  or  clover  seeds  in  a  husband-like  manner ;  And 

pensation  to  o  •' 

tenants;  ALSO  that  the  lesscc  will,  from  time  to  time,  upon  demand,  pay 
to  the  several  occupiers  and  tenants  for  the  time  being  of  the 
appropriated  parts  of  the  said  lands,  or  any  of  them,  reasonable 
satisfaction  for  any  damage  that  may  be  committed  or  occasioned 
on  their  respective  lands,  or  the  crops  growing  thereon,  by  the 
working  of  the  said  mines,  or  carrying  or  not  carrying  away  the 
produce  thereof,  or  otherwise  by  reason  of  any  of  the  works  or 

to  yield  up    operations  to  be  carried  on  pursuant  to  these  presents  :  And  also 

premises  at      ^  .„  ,  .        .  ,  ,  . 

end  of  the  that  the  lessees  will  at  the  expiration  or  other  sooner  determination 
repair.  of  the  Said  term,  peaceably  and  quietly  yield  and  surrender  up  to 
the  lessor  the  mines,  veins,  seams,  minerals,  and  premises,  hereby 
demised  and  granted  (other  than  and  except  so  far  as  the  same 
shall  have  been  worked  out  and  exhausted  by  virtue  of  these 
presents),  with  the  levels,  drains,  soughs,  water-courses,  shafts,  air, 
and  other  pits,  roads,  ways,  and  other  conveniences  appertaining 
and  belonging  thereto,  except  the  wrought  or  cast-iron  rails,  rollers, 
chains,  and  other  ironwork  appertaining  to  the  said  ways  or  roads 
which  the  lessee  is  hereby  authorised  to  remove,  provided  he  shall 
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then  have  duly  performed  and  observed  the  covenants  on  his  part 

herein  contained,  except  so  far  as  prevented  by  unavoidable  creeps, 

to  fiu'u^^*    thrusts,  crushes,  or  other  accidents ;  And  will,  at  the  expiration  or 

Ac,  ^y       sooner  determination  of  the  said  term,  in  case  the  lessor  shall  in 

that  may      writing  request  the  same  (but  not  otherwise),  fill  up  and  level  all 

exhausted,    and  every  and  such  and  so  many  of  the  pits,  shafts,  levels,  drains, 

water-courses,  roads,  ways,  and  other  conveniences  appertaining  to 

the  ungotten  and  unexhausted  mines,  veins,  and  seams  (if  any)  as 

he  may  be  so  requested  to  fill  up  and  level ;  And  will  render  the 

surface  thereof  fit  for  tillage  and  cultivation,  in  such  manner  as 

is  hereinbefore  provided  with  respect  to  the  surface  of  the  exhausted 

Covenant     pjtg  or  shafts.     And  the  lessor  hereby  covenants  with  the  lessee, 

by  lessor  for  -^  •  r 

quiet  enjoy-  that  the  lesscc,  paying  the  several  rents,  royalties,  and  sums  of 
money,  which  shall,  by  virtue  of  these  presents,  be  payable,  and 
observing  and  performing  all  the  covenants  and  conditions  on  his 
part  herein  contained,  may  at  all  times  during  the  said  term  peace- 
ably hold  and  enjoy  the  premises  hereby  demised  and  granted, 
without  any  interruption  or  disturbance  by  the  lessor  or  any  person 

that  lessee    or   persons   claiming  through,   under,   or  in  trust  for  him;   And 

may  remove  °  .  .  ....  •      . 

coals  at        FURTHER,   may,   at   any  time   or  times  within  the  space   oi   six 
sixmonths  Calendar  months  after  the  expiration  or  other  determination  of 
minatio^'^^  the  Said  term,  take  away  and  have  all  such  coals  and  iron-stone  as 
shall,  at  or  before  such  expiration  or  other  determination  of  the 
said  term,  be  brought  to  bank  at  all  or  any  of   the  pits  of  or 
J^y  repair  belonging  to  the  premises ;  And  ALSO  within  such  space  of  time, 
remove        may  use  and  repair  all  ways  and  roads  which  may  be  necessary  or 
fixtures       requisite  for  the  removal  of  such  coal  and  iron-stone,  and  may  take 
six  months,  away  for  his  own  use  all  such  houses  and  other  erections  as  shall  not 
be  built  of  stone  or  brick  (although  the  same  may  be  roofed  with 
slate  or  tile),  and  all  steam  and  other  engines,  whimseys,  gins,  mills, 
"  rollers,  rails,  chairs,  blocks,  sleepers,  staiths,  and  other  iron  and  wood- 
work, whether  embedded  in  brickwork  or  masonry,  or  not,  so  that 
the  same  wood  or  ironwork  is  not  part  of  any  erection  or  building 
of  stone  or  brick  (other  than  a  furnace) ;  and  all  brattices  or  soUars, 
and  stoppings  of  wood  or  stone  work,  air-tubes,  and  air-furnaces, 
the  same  erections,  machinery,  and  iron   and  woodwork   having 
been   erected  or  placed  upon  or  about  the  premises  by  the  lessee 
Power  for    during  the  said  term:  Provided  always,  that,  in  case  the  lessee 

lessee  to  o  i  i  .         l 

determine    shall  be  desirous  of  putting  an  end  to  the  term  hereby  granted  at 

term  at  .        .  ,     ,     %.  i  r  i     i_    ii       • 

end  of  seven  the  expiration  of  the  first  seven  years  thereoi,  and  shall  give  unto 
the  lessor  or  his  agent  not  less  than  a  year's  previous  notice  of  his 
or  their  intention  so  to  do,  and  shall,  at  or  before  the  expiration  of 
such  seven  years,  duly  pay  the  several  rents  and  sums  of  money 
hereby  reserved  and  made  payable,  and  perform  and  fulfil  the 
several  covenants  on  his  part  herein  contained,  then,  and  in  such 
case  this  present  demise  shall,  at  the  expiration  of  the  first  seven 

ArbitraUon  years  thereof,  absolutely  cease  and  determine.     Provided  also 
[proviso  for  reference  of  disputes  to  arbitration,  as  in  Form  XI.,  anie]. 
In  witness,  &c. 
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XIII.  LICENCE  to  Assign. 

WHEEEAS  by  an  indenture  of  lease,  dated  the  day 

of  19     ,  and  made  Between  A.  B.  [Zessor]  of  the  one  part,  and 

C.  D.  [lessee]  of  the  other  part,  certain  premises  situate  at  , 

in  the  county  of  ,  were  demised  for  the  term  of 

years  from  the  day  of  19      at  the  rents  and  subject 

to  the  covenants,  provisos,  and  conditions  therein  mentioned ; 
and  in  the  said  indenture  is  contained  a  covenant  on  the  part 
of  the  said  C.  D.  that  he  the  said  C.  D.,  his  executors,  adminis- 
trators or  assigns,  should  not  nor  would  [recite  covenant  not  to  assign, 
&c.\  without  the  consent  in  writing  of  the  said  A.  B.,  his  heirs  \or 
executors,  administrators]  or  assigns,  for  that  purpose  first  had  and 
obtained  ;  Now  the  said  A.  B.  at  the  request  of  the  said  C.  D., 
Doth  hereby  give  unto  the  said  C.  D.  licence  and  consent  to  assign 
and  transfer  all  his  estate,  term  and  interest  of,  in  and  to  the  said 
premises,  with  the  appurtenances  comprised  in  and  demised  by  the 
said  recited  indenture  of  lease,  unto  I.  K.,  of  ,  his  executors, 

administrators  and  licensed  assigns :  Subject  nevertheless  to  the 
payment  of  the  rent  and  the  performance  and  observance  of  the 
covenants  and  conditions  in  the  said  recited  indenture  reserved 
and  contained,  and  on  the  lessee's  part  to  be  paid,  performed  and 
observed ;  Provided  always,  that  such  licence  as  is  hereby  given 
shall  not  extend  to  any  further  assignment,  underletting  or  dealing 
with  the  premises  either  by  the  said  C.  D.  or  the  said  I.  K.,  or  by 
their  executors,  or  administrators  respectively.  As  witness  the 
hand  of  the  said  A.  B.,  the  day  of  19     . 

Witness, 

G.  H.  of  [&c.].  (Signed)    A.  B. 


XIV.  ASSIGNMENT  of  a  Lease  {hy  Indorsement)  Landlor-d  being 
made  a  Party  to  give  his  consent  to  the  Assignment. 

THIS  INDENTUEE  made  the  day  of  19    , 

Between  the  within-named  C.  D.  of  the  first  part,  the  within- 
named  A.  B.  of  the  second  part,  and  E.  F.  of,  &c.,  of  the  third  part : 
WITNESSETH,  that  in  consideration  of  the  sum  of  pounds  sterling 

now  paid  by  the  said  E.  F.  to  the  said  C.  D.,  the  receipt  whereof 
the  said  C.  D.  doth  hereby  acknowledge,  and  from  the  same  doth 
release  and  discharge  the  said  E,  F.,  his  executors,  administrators 
and  assigns.  He  the  said  C.  D.,  as  beneficial  owner  [with  the  con- 
sent in  writing  of  the  within-named  A.  B.,  testified  by  his  execution 
of  these  presents].  Doth  assign  unto  the  said  E.  F.,  his  executors, 
administrators  and  assigns.  All  [parcels],  comprised  in  and 
expressed  to  be  demised  by  the  within-written  indenture.  Together 
with  the  appurtenances  [except  as  within  excepted],  And  ALSO 
Habendum,  the  within-written  indenture ;  To  hold  the  said  [messuage  and] 
premises  hereinbefore  expressed  to  be  assigned  unto  the  said  E.  F., 
his  executors,  administrators  and  assigns,  henceforth  for  the  residue 
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Covenants 
by  assignee 

to  pay 

subsequent 

rent, 


now  unexpired  of  the  term  of  years  expressed  to  be  granted 

Subject, Ac  by  the  within-written  indenture;  Subject  nevertheless  to  the 
payment  of  the  rent,  and  the  performance  and  observance  of  the 
covenants  and  conditions  in  the  within-written  indenture  reserved 
and  contained,  and  on  the  lessee's  part  to  be  paid,  performed  and 
observed.  And  the  said  E.  F.  doth  hereby  for  himself  and  his 
assigns,  covenant  with  the  said  C.  D.,  that  he  the  said  E.  F.,  his 
executors,  administrators  or  assigns,  will  henceforth  pay  the  said 
yearly  rent  of  £  ,  by  the  within-written  indenture  reserved 

and  perform  and  henceforth  to  become  payable,  and  perform  and  observe  all 

168866  S  L      »/  •  X 

covenants,  and  every  the  covenants  and  conditions  in  the  same  indenture 
contained  and  on  the  part  of  the  lessee,  his  executors,  administrators 
or  assigns,  henceforth  to  be  performed  or  observed  :  And  also 
will  from  time  to  time  and  at  all  times  hereafter  keep  indemnified 
the  said  C.  D.,  his  heirs,  executors  and  administrators,  and  his  and 
their  estates  and  effects  of,  from  and  against  all  actions,  suits, 
proceedings,  costs,  charges,  damages,  claims  and  demands  whatso- 
ever (including  costs  of  any  defence  as  between  solicitor  and  client), 
which  shall  or  may  be  incurred  or  sustained  by  reason  or  on  account 
of  the  non-payment  of  the  said  rent  or  any  part  thereof,  or  the 
breach,  non-performance  or  non-observance  of  the  said  covenants 
and  conditions  or  any  of  them. 

In  witness,  &c. 

Aiiestatiofi. 

Beceipt  for  Consideration. 


and  in- 
demnify 
assignor 
therefrom, 


XV.  Notice  under  Conveyancing  Act. 

To  C.  D.  and  all  parties  interested. 

I  hereby  give  you  notice  that  you  have  committed  breaches  of 
the  covenants  to  repair  the  house  No.  13  Brick  Street,  which  you 
hold  of  me  under  a  lease  dated  the  day  of  19     , 

containing  such  covenants. 

The  particulars  of  the  said  breaches  are  specified  in  the  schedule 
hereto. 

And  I  hereby  require  you  within  months  from  the  date 

of  this  notice  to  remedy  the  said  breaches  and  to  pay  me  £ 
as  compensation  for  the  same. 

(Signed) 
[Schedule.] 


fBlNTED  BY   WILLIAM   GREEN   AND   SONS,    EDIMBUBOH. 
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